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CASES 

AKGUEP  AND  DETERMINED 
la  TBI 

COURT  OF  KING'S  BENCH,      «7«7 


Trinity  Term^ 

In  the  Twenty-Seventh  Year  of  the  Reign  of  Gxoegx  III. 


The  Kino  against  Jones.  Mmi^, 

'    Jmmt  Xith. 

defendant,  late  sheriff  of  CarnarvamUre^  had  been  re-  A  fhcrHT  b 
quested  by  the  party  in  the  original  cause,  within  six  months  ^.^  J^.^ 
after  he  went  out  of  office,  to  return  a  writ  in  the  cause,  but  he  "*«»<  ^p^  »<« 
had  not  been  senred  with  any  rule  of  Court  for  that  purpose ;  he  writ'^'M 
did  not  return  it,  and  thereupon  an  attachment  had  issued  against  ^^^^^ 
him.    A  rule  had  been  granted  to  shew  cause  why  the  attach-  c«»rf  within 
ment  should  not  be  set  aside  for  irregularity,  on  the  second  sec-  ^a^l^ 
tion  of  the  20  Geo.  a.  c.  37.  by  which  it  is  enacted,  «  that  no  Pi'^'J^^ 
^  sheriff  shall  be  liable  to  be  called  upon  to  make  a  return  of  nocwith-^ 
«  any  writ  or  process,  unless  he  be  required  so  to  do  within  six  J^f^^ 
**  months  after  the  expiration  of  his  said  office."  ^dhj  the 

Bower  shewed  cause  against  the  rule,  and  insisted  that  the  SS7irbI!' 
sheriff  was  liable  to  an  attachment  for  not  returning  a  writ,  if  foret^«u 
oiUed  upon  by  th^  party  within  six  months  after  he  went  out  of  were  «- 
office,  though  no  rule  of  Court  had  required  him  to  do  it.    And  ^j^  ^^ 
iShat  if  the  present  application  were  to  succeed,  it  would  be 
allowing  the  defendant  to  protect  himself  from  the  censure  of 
the  Court  by  lus  own  act  of  neglect  and  refusal. 

LijcnUr^  conirdf  contended  that  the  defendant  should  hxTC 
been  served  with  a  rule  of  Court  to  return  the  writ,  in  order  to 
bring  him  within  the  act  of  parliament. 

VoL.n.  B  Per 


I  CASES  IN  TRINITY  TERM, 

1787.      '  Fit  Curumu    The  only  way  ttr  call  on  a  sheriff  to  rctum  ^ 
writ  is  by  a  rule  and  process  of  the  Court.    The  statute  was 


^]^»  made  for  the  ease  and  benefit  of  sberifls.  And  if  this  mode  of 
JSnek  desiring^  a  rctwm  of  a  writ  were  to  be  allowed,  it  would  be 
prodsctiTe  of  nimberkss  questions,  as  to  what  should  be  deemed 
a  calling  on  )he  sheriff  But  as  this  point  had  never  been  set- 
tled, thjc  Court  made  the  ruk  ehdvU  fvitbaut  costs^  even  though  it 
waa  £or  an  irregularity. 


Kimi^      ^  ./^Thj?  King  qgaimt  Marshal. 

By  the  cxMi-  T>  ULE  calling  on  the  defendant,  who  was  town-clerk  of  the 
^c^l  ^  borough  of  Htdon  in  rf^hhtn,  to  shew  cause  why  a  man- 
^t^^  damus  should  not  issue,  directing  him  to  enroll  the  indentures 
haiHog^"^'*  of  apprenticeship,  by  which  Jthn  Briggs  was  bound  an  appren- 
^^ytut*  ^^«  ^®  >*«  Buritaa  as  a  mariner,  in  one  of  the  pubUc  books 
apprentice-  of  the  Corporation  of  Hidm.  It  appeared  from  the  affidavits 
^^te-  on  which  the  rule  was  founded,  that  by  the  usage  and  consti- 
fi!"Jir  ^^^  ^^  *^  borough  of  Hedonf  all  persons  who  have  served 


tided  to  his  appiendceships  for  seven  years  to  any  freeman  of  the  corpora^ 
^^dh^^  tion  resident  within  the  town  are  entitled  to  the  freedom  of  die 
h^«^  corporation.  That  by  a  byeJaw  of  the  corporatioii,  made  In 
BMiit  be  February  lyp,  !t  was  enacted,  that  no  apprendce  should  be  ea- 
«J^^  titled  to  the  freedom  of  the  corporatkm,  unless  he  shouMwi^ 
derk  wi^  four  mondis  after  the  date  of  die  indentufes  of  appfeaticeship 
ft«r^  womhi  ^^^  ^^  iBdemwes  to  be  cmolled  by  Ac  towiMkik  in  one  of 
the  public  books  bdonghig  to  die  corpora6oo.  Ik  was  likewise 
stateldiat  Arif off  was  a  freeman  of  and  resident  in  die  town  of 
/MbH  and  had  served  ^  offices  of  bidfiff  of  the  corporatiott  in 
17829  of  alderman  in  17839  and  of  mayor  in  1784*  That  on 
die  tst  of  Maj  178^9  7«ki  Shggy  was  bound  apprendce  to  ^fJm 
BurOaKht  seven  ytars ;  and  dnt  on  an  qipScadon  to  die  do* 
^fiL"^""  fendant  widiin  die  four  moodis  to  enroll  die  indintttrest  he 
S^jt'^^  had  refused  J  assigning  aa  a  reason  diat  Jfcritotf  uiuaUy  resided 
entitiedto  at  JSm^i^  1^  Iftrff*  whcrc  Us  bttsbess was eaffiod  ou,  usd 
d^^t:.  diat  H<dbfi  was  only  his  idace  of  residence  du^ 

wtiuhe"^    summer  mondis* 

Oiuitgnnt  JiiAtom  now  shewed  cause  agnnst  die  rule,  and  iaslsloddiat 
nin^  fngff  was  not  endded  to  die  freedom  of  die  coffporadoo.  That 
tpwB-derk  ac€09diiM[  to  the  true  construction  of  the  usage  and  bye*law  only 

forthit  ^ 
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tbo8c  persons  who  served  apprendceships  within  the  town  and     1 787. 
borough  of  Heion  were  entitled  to  that  privilege.    And  that  the  — — 
cireumstance  of  the  master's  occasional  residence  in  HetUn  could     ^J^^ 
not  make  any  difierence,  since  the  business  was  entirely  carried  Ma»»hau 
on  at  Bngston^  at  which  place  therefore  the  service  was  performed. 

Chambrt  in  support  of  the  rule.  The  question  is  not  upon 
the  tesidenceof  the  apprentice  during  the  servitude,  but  where 
the  master  resided.  By  the  ancient  constitution  of  the  borough, 
all  perMms  who  serve  apprenticeships  for  seven  years  to  any  free- 
man lesident  within  the  town  are  entitled  to  the  freedom  of  the 
corporation.  Now  in  this  case  the  master  was  a  freeman  of 
and  resident  widiin  the  town :  and  it  is  in  respect  of  his  free« 
dom  that  the  privilege  is  to  be  communicated  to  the  apprentice. 
Then  the  bye-law  cannot  alter  the  ancient  constitution.  But  it  is 
to  be  observed  that  even  according  to  the  bye-law  the  inrolment 
is  to  be  made  within  four  months  after  the  execution  of  the  in- 
dentures; and  it  cannot  be  known  at  that  time  where  the  ap- 
prentice will  reside  during  the  time  of  the  apprendceships 
wiiidl  shews  that  the  apprentice  is  entitled  to  the  efiect  of  the 
present  appBcadoui  since  he  is  bound  an  apprenrice  to  a  person 
who  IS  resident  within  as  well  as  a  freeman  of  the  borough. 
At  all  events  the  question  respecting  the  title  of  the  apprentice 
to  the  freedom  of  the  coiporation  will  be  open  to  be  discussed 
on  some  future  occatiuny  after  he. shall  have  served  his  appren- 
ticeship :  but  the  present  motion  is  only  to  have  the  indentures 
imoUed,  in  order  to  give  him  an  opportunity  of  trying  that 
question  hereafter.  And  if  this  rule  be  discharged  it  will  be 
conclunve  against  hiln  for  ever ;  but  if  granted  it  cannot  be 
conclusive  in  his  favoun    But 

The  Court  were  clearly  of  opinion  that,  as  the  trade  was  car- 
ried on  at  JGngxtm^  and  the  service  was  performed  there,  the  ap- 
prentice was  not  enutled  to  have  this  rule  made  absolute.  That 
the  privilege  sought  for  was  in  respect  of  the  benefir  which  the 
borough  of  Hedon  might  receive  fnom  the  service  of  the  appren- 
tice %  whereas  in  the  present  instance  the  benefit  to  be  derived 
fiom  the  scrvioe  of  the  apprentice  could  only  be  received  by  the 
inhabitants  of  Kingttim.  That  it  was  a  kind  of  fraud  upon  the 
by-law  of  the  corporation  of  Hedon  g  and  that  it  was  evident 
from  the  indentures  that  the  service  under  them  could  not  be 
performed  at  Hedoftf  which  is  an  inland  town,  because  Briggs 
was  bound  apprentice  as  a  mariner. 

Rule  discharged. 

B    2  EOMOMDSON 
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1787.    custody  in  the  gaol  of  the  Mid  chief  bailiff'  ia  and  fof  the  said 

bailiwick  in  execttcion  at  the  siuC  of  the  said  plaintiff  for  the 

^m"'  ^^^  afore8aid»  until  the  defendant  so  being  chief  bailiff  of  the 
aj;am,t  Slid  liberty^  afterwards^  to  wk*  oo»  i^c.  without  the  licenoe  or 
SuR^T.  consent  and  against  the  ^nll  of  the  plaintiffy  and  without  any 
legal  warrant  or  authoritf,  permitted  and  suffered  the  said 
WeoHousiy  so  being  in  his  custodjt  to  escape  out  of  his  custody^ 
and  to  go  at  large  wherever  he  wOuld^  the  said  plaindff  then  ox* 
yet  not  being  satisfiedj  ^c. 

.  Pleas,  ist.  Nil  debet.  Secondly,  That  true  it  is  that  he  the 
defendant  did  take  and  arrest  the  said  John  W'oolhouse  by  his  body, 
and  him  for  a  short  space  of  time  had  and  detained  in  his  custody 
in  the  gaol  of  hini  the  said  chief  bailiff  in  and  for  the  said  baili- 
wick, at  the  suit  of  the  pl&intiff,  by  his  body,  as  in  the  said  de. 
claration  in  that  behalf  mentioned:  but  the  defendant  further 
says,  that  always  from  the  time  of  his  having  so  taken  and  ar- 
rested the  said  WoMouse  as  aforesaid,  until  the  time  of  his  removal 
and  delivery  into  the  custody  of  the  sheriff  of  Torksiire^  as  is 
hereinafter  mentbned,  he  the  said  defendant  did  safely  and  st- 
curciy  keep  in  his  custody,  within  the  liberty  oi  Hallamshire 
aforesaid,  rhe  bedy  of  the  said  Jdtn  Woolhouse,  That  as  soon  as 
conveniently  might  be  after  such  taking  and  arresting  rhe  said 
John  M'oolhouse  as  afo^^'nid,  and  before  the  return  of  the  said 
writ  of  capias  ad  ahtfadenJum  in  the  said  dechara&ion  mentioned^ 
to  wit,  on  the  26th  day  oi  J/rii  in  the  asth  year  aforesaid,  he 
the  said  defendant  for  the  delivery  of  the  body  of  the  said  Jfobn 
Woolbouse  from  and^ut  of  the  hands  and  custody  of  him  the  de- 
fendant into  the  hands  and  custody  of  the  said  sheriff  of  Torisbirt^ 
in  order  that  the  said  sberiff"  might  have  the  body  of  the  said 
Join  Wtollmst  before  the  said  lord  the  king  at  WtUmimUr  at  a 
day  in  the  said  writ  of  cafias  ad  nitisfacitndum  in  that  behalf 
mentioned,  according  to  the  exigency  of  the  said  writ,  he  the 
deiendant  did,  by  the  nearest  and  most  convenitm  way^  and 
widi  all  reasonable  expedition,  neofssarily  remove  and  carry 
away  the  body  of  the  said  Jobu  Wdolhmsi  from  and  out  of  the 
said  liberty  of  Halhmuhirif  to  and  into  the  common  gaol  or  pri-' 
son  of  the  sheriff  of  Torl/AfVf,  at  the  castle  of  1^0ri»  m  the  county  . 
of  /0rl,  and  the  body  of  the  said  J  An  WmBi^iue  he  the  de- 
fendant did  then  and  there  for  the  purpose  afivesaiddetiFer  from 
and  out  of  his  bands  and  custody  into  the  Jkaadaand  custody  of 
the  saidsheriff  of  lVir£lr#»  as  he  the  said  defimdant  was  by  the 
said  mandate  in  that  behalf  lequited;  and  theretipon  die  said 

sheriff 
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therUFtfaen  and  diffKf  to  wk,  m  tke  said  atfdi  6Mf6tJfyHlf     1787. 
m  the  aitk  year  aibresaidf  at  the  eaide  of  7M  afbmaidf  in  Us 
^ptei  or  prison  there,  had  and  teeeiTed  inio  hit  haada  and  eis»- 
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todj  the  body  of  the  aaid  >b9  JFMdiMr  far  dMcanae  ^oieiaid,  .^^ 
which  is  the  sadie  anfoiag  aad  peinkdng  the  laid  >^ 


imu  to  go  at  hoge  aad  escape  o«t  of  hie  OMSody^  and  to  go 
wfaoresoerer  he  woddf  wheioof  die  sud  phdndfflttdi  above  coo^ 
pbined  against  the  said  defendant,  and  cUs  he  the  said  defend* 
ant  ia  ready  to  varifyt  wherefore,  fsTc.  To  thie  flea  dMe  was 
4  geueial  demvferf  and  joinder« 

CJmmirif  m  snppott  of  the  denmrNe.  Tne  <|nesMtt  is  who* 
iher,  under  die  cofcunHtanees  Asdosed  by  diese  pleadhMSf  die 
pcscnt  defendant  haa  or  haa  not  sntjecled  hiasadf  to  an  action 
of  escape,  for  pennitdng  the  defendant  in  die  ori^bial  acdon  to 
go  oqt  of  his  cnstody.  The  aeendon  was  complcla  in  d^ 
liberty  of  J2dUHHdMrv,  when  die  defendant  had  aritsied  tht  p^ 
soner  by  nrtne  of  the  sheriffs  mandate,  and  had  lod^  hitt 
in  Ua  own  gad;  after  ^rfuch  the  defendant  oauld  not  sndbr  the 
prisoner  to  go  ont  of  hb  baifiwick  without  any  hgal  authority, 
fDch  as  an  inkiar  MT]^,  The  defendant  does  not  act  as  a  bailtf 
ofdiesfasiiff,  hot  by  wtne  of  his  own  andiority  as  chief  bailiff 
of  HaB&msbbre  in  a  distinct  and  independent  libaty  %  and  hia  oC- 
fieetsinthalrespectsimaartothatofasherift  Thesheriffia 
not  anawerabie  for  the  conduct  of  such  an  ofltoer. .  Ifitbeno> 
cenary  for  bini  to  niahe  any  return  to  prooess,  he  fltust  be  ruled 
fee  tnat  pufposcw  And  Whatever  would  be  deeoMd  an  escape  in 
the  sherUi^  will  be  ofuaUy  so  m  the  owner  of  such  a  franchise 
asdiepieseBt«  Thtscie  no  insttnce  of  a  bailiff's  haviiig  returned 
to  su^  n  wiit  such  facts  as  mt  hen  pleadedi  nor  would  tbej 
oonsdtote  a  gaod  return.  When  the  Court  inquise  into  the  eie- 
cttdon  of  a  writ  of  dna  sort,  they  eait  on  the  sheriff  far  a  return 
^fBtmeifrntistdufreknimh  who  annexes  the  bailiff*!  return 
to  him  ^  fanl  etfk  twput  frmdkH  J.  S.  ctgus  itrptu  A.  B, 
■*  {kdSmuJ  mrmmjmtitmriis  inmm  ttps  ad  dum  H  beum  tn- 

fra  coMtaOam  fanHmu  bdMt.^  lUimt.  Brev.  168, 9.  Ofie. 
Bnv.  %%6.  It  ia  not  that  the  sber^^  bat  that  he  the  kal^^  has 
die  body  ready  to  ptoduoe.  When  the  bailiff  has  made  tiusre* 
mm,  the  rufe  to  bring  in  the  body  must  be  on  the  bailiff,  not 
the  shetiff.^  Iho  profits  arising  faom  die  execmion  of  these 
wrha  bekng  toihe  baiiffi  he  Aerefere  must  be  answerable  for 
any  escape.  And  it  wOliid  be  extremely  unjust  that  the  bailiff, 
who  receives  aU  die  advtatages  from  these  writs,  should  subjea 

die 
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1787.     the  sheriiFtothe  responsibility  by  conTeying  the  prisoner  to  the 
, —  county  gaol.    In  Bro,  Ahr.  tit.  Escape,  pL  44.  it  is  said,  that, 
MAW  *    **  if  a  person  be  imprisoned  in  execution  in  a  county,  ^  a  liberty^ 
Th/E«'irf  **  *^  gao'^f  cannot  carry  him  out  of  the  county  or  iiierty  u»- 
SotRT.     "  ^css  in  some  special  case  (which  means  by  habeas  corpus,  or  the 
<<  like);  and  if  he  does,  the  prisoner  may  have  an  action  of  false 
**  imprisonment/'    Then  the  moment  this  prisoner  was  carried 
cut  of  the  defendant's  bailiwick,  he  had  a  right  to  bring  an  ac- 
tion of  false  imprisonment  against  the  defendant.  -  If  so,  the  de- 
fendant cannot  justify  his  conduct.    Suppose  an  escape  had  hap<- 
pened  after  the  prisoner  was  out  of  the  defendant's  jurisdiction, 
and  in  the  body  of  the  county,  before  he  was  lodged  in  the  coun- 
ty-gaol, an  action  for  the  escape  could  not  have  been  maintained 
against  the  sheriff.    It  is  perfectly  well  settled  that,  if  the  pri- 
soner  be  not  lodged  in  the  prison,  it  is  a  sufficient  excuse  to  a 
sheriff  to  return  that  the  prisoner  was  rescued  by  force  before 
be  was  carried  to  gaol ;  but  if  he  be  once  lodged  within  the 
walls  of  the  prison,  such  a  rescue  by  force  is  no  excuse  to  the 
sheriff  (a).    Then  suppose  the  prisoner  be  arrested  on  mesne 
process  by  the  defendant  within  his  jurisdiction,  the  party 
would  be  entitled  to  an  action  of  escape  if  the  prisoner  were 
rescued  after  he  was  imprisoned }  and  if  the  rescue  were  made 
while  the  defendant  was  taking  the  prisoner  from  the  gaol 
within  his  bailiwick  to  the  county  gaol,  to  hold  that  the  sheriff 
would  be  answerable,  would  be  to  subject  him  to  an  acrion  of 
rescue  to  which  he  would  not  otherwise  be  liable,  since  the  pri* 
soner  was  never  lodged  within  the  walk  of  his  prison. 

Lamie,  amtrct.  The  object  of  the  execution  is,  that  the  person 
named  in  the  writ  of  capias  ad  satisfaciendum  shall  be  ready  to  be 
produced  whenever  the  party  shall  call  for  a  return  of  the  wrii. 
Then  it  is  perfectly  immaterial  to  the  plaintiff  whether  the  pri- 
soner  be  in  the  custody  of  one  person  or  another,  provided  he 
is  forthcoming  to  answer  the  exigency  of  the  writ.  If  the  bai- 
liff had  permitted  the  prisoner  to  go  at  large  after  he  was  once 
arrested,  or  had  not  conducted  him  by  the  nearest  way  to  the 
county  gaol,  and  in  the  way  the  prisoner  had  escaped,  the  de- 
fendant would  have  subjected  himself  to  an  action  of  escape.  But 
the  question  in  this  case  is,  whether  the  defendant,  having  de- 
livered the  prisoner  into  the  actual  custody  of  the  sheriff,  who 
made  no  objection  to  receive  him,  is  or  is  not  liable  to  this  action 

(«)  I  Srrtf.  435.    z  iE».  ^ir.  807. 2).  Z.  3. 
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of  wcapc  for  thus  lodging  the  prisoner  in  the  .county  gaol.  It  is  .I7»7. 
true  that  the  bailiiFof  a  particular  district  is  in  some  respects  — — 
like  a  sheriff,  but  he  is  not  so  to  all  purposes.  The  sheriff  is  ^^^"" 
the  superior  officer;  and  in  cases  of  this  kind  the  writ  first  goes  'g%'"* 
to  the  sheriff,  who  makes  out  his  mandate  to  the  baiWy  requir-  sueat. 
ing  him  to  arrest  the  prisoner  so  that  be,  tie  sber^^  majiave  Us 
body  ai  tie  return  of  the  writ.  The  sheriff  therefoce  is  answerable 
for  the  execution  of  the  wriu  In  Bro.  Jhr.  title,  Retoms  de 
Briefe,pl.  35.  («)  it  is  said  that  where  the  sheriff  returns  quod 
numdawt  ballivo  di,  D.  qui  respondit  quod  c^t  corpus,  (^c.  and  has 
not  the  body  at  t|}p  day,  the  taUif  is  bound  to  bring  in  the  body, 
and  not  the  sheriff,  per  Hill :  hut  per  Hani  f  he  ought  to  deliver 
hint  to  the  sheriff,  and  he  to  bring  him  in  as  an  officer  immediate: 
as  upon  z  fieri  facias  the  sheriff  commands  the  bailiff  to  levy  the 
idoney,  and  deliver  it  to  the  sheriff,  so  that  the  sheriff  may 
liave  it  at  the  day :  Thim  indeed  agreed  with  Hill  i  but  it  does 
not  appear  what  was  done  in  that  case ;  and  the  question 
seemed  to  be  doubted.  However  the  sheriff  must  be  considered 
as  the  immediate  officer  of  the  Court  he  must  return  the  pro- 
cess i  and  if  the  bailiff  comply  with  the  sheriff's  mandate  by 
arresting  the  prisoner,  so  that  the  sheriff  may  have  him  at  the 
return  of  the  writ,  he  discharges  his  duty.  Notwithstanding 
there  are  several  exclusive  jurisdictions  in  the  county  of  Adiddk- 
sex,  ail  prisoners  are  taken  to  the  county  gaol  %  and  there  never 
was  an  instance  of  any  action  having  been  brought  against  any 
buliff  of  these  .particular  Hberries  for  delivering  the  prisoner 
over  to  the  sheriff  of  the  county.  And  if  it  be  objected  that 
this  case  cannot  be  compared  to  those,  because  there  are  no 
prisons  within  those  liberties ;  the  obvious  answer  is,  that  if 
the  bailiflfs  of  those  liberties  were  bound  to  keep  the  prisoners 
after  they  were  arrested,  they  would  be  compellable  to  make  a 
gaol  for  the  safe  custody  of  such  prisoners.  The  argument 
drawn  from  the  case  in  Brooke  is  not  applicable  here,  that  the 
gaoler  would  subject  himself  to  an  action  of  false  imprison- 
ment for  carrying  the  prisoner  out  of  the  coimty  or  liberty, 
because  in.  this  instance  the  prisoner  was  not  carried  out  of 
either }  he  was  only  detained  in  the  defendant's  bailiwick  till  he 
could  be  delivered  over  to  the  sheriff  according  to  the  exigency 
of  the  writ.  The  case  of  Crompton  v.  JTard,  cited  from  Strange, 
does  not  prove  that  because  the  sheriff  was  not  liable  to  an 


(«)    ItfffM.^'Ai, 

action 
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1787.    acdoD  of  cittpe,  sinee  the  pritonor  was  never  Mged  in  has 
gs^)f  the  bailiff  ehaU  be  fidUe;  hot  the  very  icrcrsc  of  that 


\V^  ngoneatariies,iiaiiirfj»thafifkwoiiUbeasDodjit8t^ 
^aha  tothe  AeriiF.  it  winoquBjJMofftU^b^  Thoughitbe 
'^^Hill^.^tnie.aahaabeaaaaia.  that  no  return  by  a  bailiff  of  ftcci  each 
aa  ana  hen  pleaded  it  to  be  finuid  in  the  bobk^  yet  it  is  to  be 
obterfod  that  dna  ia  die  frat  instance  in  which  such  an  adioa 
as  tfao  picscm  haa  bee»  hroqght»  which  eirconiaianca  has  been 
aBowd  to  hanafwat  wsight  m  a  irariety  of  casca.  Andthia 
action  ia  not  ottMlad  la  any  f»ronr»  asitiaagainattheofwnerof 
a  par^nlar  distriet»  and  espcdally  aa  the  priaoner  is  at  thia 
OMMnent  in  the  safe  OMody  of  the  dieriff. 

AsHHO^af,  J.  It  bang  admitted  that  dna  is  ^  first  acdoa 
of  the  kindt  we  most  have  recourse  to  the  books  of  e&trics  and 
theretomsofwritoy  which  are  the  best  aodiorities  in  the  absence 
of  deeided  cases.  Now  it  appears  fiomt^  reiofna  fciruiaw  and 
the  ^Seina  irevium,  that  when  the  sheriff  retnim  diat  he  ban 
commanded  the  WliflT,  and  retoms  the  bniiff  *a  answer»  he  in 
discharged  ;  so  that  this  Court  must  tibe  nodce  of  particnfanr 
liberties.  The  sheriff  is  likewise  bound  to  trice  notice  of  all  die 
libertiea  within  his  county ;  and  if  he  were  to  infnnge  on  any 
of  tbem,  be  would  sub^^rct  himself  to  an  actiott  by  the  owner  of 
thv:  fr:i<  .chise.  Therefore,  when  a  writ  is  diracted  to  hpn  to^be 
executed  within  any  liberty  in  hb  county^  dl  dnt  he  can  do  is 
to  consmand  the  bailiff  of  dnt  Eberty  to  eaecute  the  writ ;  bmt 
he  is  not  answerable  for  the  acts  of  the  bailiff.  And  after  the 
sheriff  has  returned  die  bailiff's  answer  to  him,  die  phuntlff  in 
•  the  original  action  cannot  rule  the  shciiriff  to  bring  in  the  body, 
but  the  baiKff  himself  must  be  nded^  The  sheriff  has  no  right 
to  take  bail  for  the  appearance  of  any  person  arrested  widiin  any 
liberty  in  his  county  s  so  that  he  has  no  means  of  bringing  in 
the  body.  As  far  as  the  old  authorities  go,  it  appears  that  the 
execution  was  complete  by  the  defendant's  arresting  the  prisoner 
within  his  bailiwick  ^  if  so,  the  prisoner  ooold  not  be  removed 
to  the  sheriff  of  the  county  without  some  legal  warrant.  This  b 
as  much  an  escape  in  the  defendant,  as-  if  he  bad  carried  the 
prisoner  into  any  other  county.  On  the  whole  therefose  I  am 
of  opinion  that  this  action  is  well  broogiic,  Aat  ^  plea  containa 
jM  sufficient  answer^  and  tliat  diere  most  be  jodgment  for  the 
.fbintiff* 

BuLLBR,  J.    It  has  been  argued  for  the  defendant  that  the 
eircumstance  of  this  ac^on  beitig  brought  against  the'  bailiff  of 

a  liberty 
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a  liberty  U  in  favour  of  the  defendant :  bat  if  any  thing  depended     1 787. 
upon  favour,  I  think  that.circuoutance  wtigbs  s^tnn  him  ;  for 
he  is  the  owner  of  a  particidar  liberty  which  ukea  away  #0  mncb 
from  the  general  jurisciiction  of  the  shQriffy  and  therefore  ia  en« 


BOOTB- 
MAN 


titkd  to  no  favour.  However  in  this  case  I  am  dearly  of  opinion     suret. 
that  there  must  be  judgment  fo^  the  plaintiff.    Formerly  there 
was  some  doubt*  whecher.the  baMMf  of  a  Jiliertyt  or  the  sheriff 
should  be  amerced|  if  the  sheriff  foturned  that  he  had  com- 
manded the  bailiff  of  the  liberty,  v^ty)  «|Mwcft4  that  he  had 
uken  the  body*  and  had  not  tjl^body.tltei^R,  a/fi.4*  i6,  Kkcb. 
Rtt.  Brev.  568.  Then  Jij^^  psooeeds  to.safg:<<  See  11^4. 
«<ya/«  4i.  that  the  Aot^a^aU  be  amcrc^,  imd  not  die  sheriff.'' 
He  cite&also  5  jGU^  4.  6.  And  in  47  Ed*  3.  25.  14  Ed.  4.  f .  if 
36  /f  6*  I.  a  diitrisigiu  ^aUnmm  was  awarded  to  bring  in  the 
body.  So  that  notwithstanding  the  doubt  in  2  iif.  4.  id.  yet  ih 
the  other  cases  the  Court  agreed  that  the  distringas  shoidd  go 
against  t^  b;Hhff»  and  not  against  the  sheriff.    If  the  distringas 
go  ag^unsi  the  bailiff. to  have  thie  body  of  the  defendant  at  the  re- 
turn of.  tlie  writr  he*  ought  to  have  the  custody  of  the  body  in 
the  mean  time;  for  if  he  mat  obl^d  to  suftr  the  body  to  go 
out  of  his  Gusmdy  in  the  mean  time,  it  would  be  absurd  to  call 
on  him  fpr  a  ^teturii  of  the  writ.    There  are  several  cases  col- 
lected in  Kitch^iay^  8  Hoi.  6.  56.  4  H^  6-  «5-  »»*  «*«St 
where  it  is  saud  chat,  if  the  b^iiliff  make  a  return  co  the  sheriff, 
which  is  bad  in  law,  and  the  sheriff  return  it,  he  shall  be 
answerable,  because  he  is  bound  to  know  iriuit  the  law  is^ 
therefore  he  should  return .  that  the  bailiff  made  no  return. 
When  the  bailiff  has  once  arrested  a  defendant^  he,  and  not  the 
sheriff,  is  afterward.^  called  on  to  bring  in  the  body.    And  it 
would  be  monstrous  if  the  law  were  ocherwise ;  for  then  the 
bailiff  would  have  all  the  profits  and  advantages  without  bear- 
ing the  bttideii,  wMch  he  would  by  these  means  throw  on  the 
sheriff.    But  the  profits  are  in  respect  of  the  risk  he  runs;  and 
heie  the  defendant,  having  arrested  the  prisoner,  must  be 

answeraUe* 

GaosB,  J.  In  Broolfi  MnJ^rmnftt^  title,  Retome  de  Briefe^ 
there  are  many  iastancea  where  the  sheriff,  on  being  called  ii^n 
to  return  a  writ,  is  allowed  to  set  out  the  return  which  the 
bailiff  of  a  liberty  naade  to  him.  And  the  cases  where  itappears 
that  the  sheriff  has  been  amerced,  are  for  not  taking  care  that  the 
bailiff  made  a  good  and  legal  return  to  him.  The  Court  first 
look  to  the  sheriff  for  the  execurion  of  a  writ ;  but  if  the  de- 

fondant 
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1787.     fcndant  be  within  a  bailiwick,  a  peculiar  jurisdiction,  the  sheriff 
makes  out  his  mandate  to  the  bailiff,  who  then  becomes  answcr- 


'  ^ma^n'  ^^'**  In  Boytof^s  ca8e(fl),  where  the  bailiffs  of  a  particular 
Th?E«?  of  ^^^^^^^  *°  *iZfa*»  in  bringing  the  plainriff  to  Westminster  at  the 
SuRRT.  J^tum  of  the  writi  carried  him  at  his  own  request  to  Lambeth^ 
which  was  out  of  the  way  from  SuffiJk  to  Westminster^  the 
question  was,  whether  that  was  not  an  escape  ?  I  only  mention 
this  case  to  shew,  that  as  thtf  bailiffs  of  a  peculiar  jurisdiction 
bad  arrested  the  prisoner,  they  (not  the  sheriff)  were  called  on 
to  return  the  writ.  In  the  present  case  the  defendant,  having 
carried  the  prisoner  out  of  Jhis  bailiwick,  has  subjected  himself 
to  an  action  for  the  escape.  Instead  of  delivering  the  prisoner 
into  the  custody  of  the  sheriff,  he  should  have  kept  him  within 
his  own  bailiwick ;  and  then  he  should  have  made  his  return 
to  the  sheriff,  which  the  sheriff  would  have  returned  to  this 
Court  The  defendant  receives  all  the  profits  arising  from  the 
exeeution  of  writs  within  his  privilege,  and  therefore  he  is 
liable  to  all  the  disadvantages  attending  it. 

Chambre  tlien  observed,  that  the  doubt  in  the  ancient  cases 
whether  the  sherift  or  the  bailiffs  should  be  amerced  was  re- 
moved by  the  statute  27  Heru  8.  c.  24. ;  the  ninth  section  of 
which  enacts,  that  the  amerciaments  for  insufficient  returns  of 
writs  by  bailiffs  of  liberties  shall  be  put  upon  the  heads  of  such 
bailiffs,  and  not  upon  the  sheriffs. 

Per  Curiam^  Judgment  for  the  plaintiff. 

{«)  3  Cti'  43- 


>mJw2!  Th^^'KiNG  against  The  Inhabitants  of  Mattingley. 

Where  ^. 

contrirted    HnHE  paupers  W.  WTieatley^  Elizabeth  his  wife,  and  D.  their 

hdd^ate  '^"t  ^^^  removed  by  an  order  of  two  justices  from  Mat^ 

^^^  ^^'ed    ^^"i^  ^®  Hecijieldj  both  in  the  county  of  Southampton.    On  ap- 

to  anocher    P^al,  the  Sessions  quashed  the  order  of  the  justices,  subject  to 

P^J^'    the  opinion  of  the  Court  of  King's  Bench  on  the  following 

jmM;/.,       case: 

mliJd^o'^'       Qn  *«   1 8th  June  1769,  the  pauper  William  Wheatley,  the 

the  estate     hujjband   of  Elizabeth^  and  the  father  of  Daniel,  mentioned 

the  mort-     in  the  order  of  removal,  came  into  the  parish  of  Mattingley^ 

nof^inli^   with  a  certificate  of  that  date,  acknowledging  them  to  be  settled 

settlement     in  the  parish  of  Heckfield.     The  said  William  Wheailey,  his  said 

ogLI*!.  *7.  ^fc  *nd  son,  continued  to  live  in  the  said  parish  of  Mattingley^ 

L*2;^75^'  until  the  time  of  the  order  of  removal.    Whilst  he  con- 

397-]  tinued 


IN  THE  Twenty-seventh  Year  op  GEORGE  III.  13 

tinued  to  reside  in  Mattingliy,  and  a  short  time  previous  to  the     1787. 
2d  Jugust  1780,  the  said  W.  Wbiotky  contracted  with  John  ' 

Ironmottger  for  the  purchase  of  a  copyhold  tenepient  with  the  '^^^jf® 
appurtenances,  situate  in  MattingUj^  which  said  copyhold  te^  Mat- 
nement  with  the  appurtenances  had  beeni  previous  to  such 
contract,  mongaged  to  one  Thomas  Bailej  for  the  sum  of  32/. 
and  lawful  interesf,  which  said  mortgage  money  was  unpaid  at 
the  time  of  such  contract.  The  contract  between  the  said  XT. 
Whea^ley  and  John  Ironmonger  was,  that  the  said  W.  Whtatkj 
should  pay  the  sum  of  39/.  iy.6J.  for  the  said  tenement  with 
the  appurtenances,  which  said  last-mentioned  sum  was  indu^ve 
of  the  ssdd  sum  of  32/.  so  due  on  the  said  mortgage.  In  pur- 
suance of  such  contract  the  said  W.  WbeatUy  paid  the  said  J^n 
Ironmonger  the  sum  of  seven  pounds  seventeen  shillings  and  six* 
pence,  which  with  the  said  sum  of  32/.  tobe  paid  totl^  satdZSwiMx 
Bailej  by  the  said  pauper  made  the  aforesaid  sum  of  39A  17/.  6i* 
On  the  3d  of  Jugust  1780,  the  said  W.  Wbeatlej  was  duly 
^mitted  to  the  said  premises  (jprout  the  admission;  wherein  it 
appeared  that  the  lord  granted  the  estate  on  the  surrender  of 
y.  Ironmonger  to  W.  TVheatlej^  subject. to  a  mortgage  surren^n 
for  securing  32/.  and  interest)  and  afterwards  entered  into  pot* 
session  of  the  premises,  and  continued  possessed  thereof  for  four 
years,  and  during  such  time  paid  the  said  Thomas  Bailey  two 
years'  interest  of  the  said  sum  so  due  on  the  said  mortgage,  which 
was  all  the  interestithe  said  Thomas  BaUey  received  on  the  said 
32/.  after  the  time  of  the  said  purdiase.  He  never  paid  off  the 
said  mortgage  money,  and  some  time  in  the  year  1784  he  de« 
livered  up  the  possession  of  the  said  premises  to  the  said  Tbontas 
Bailey^  the  mortgagee. 

A  rule  having  been  obtained  to  shew  cause  why  the  order  .of 
Sessions  should  not  be  quashed, 

MUles  shewed  cause.  The  question  is,  whether  this  contract. 
for  the  estate  at  Mattinglty  be  or  be  not  a  purchase  within  the 
statute  9  Geo.  I,  r.  7.  The  value  of  the  estate  purchased  by  the 
pauper  is  more  than  sufficient  to  satisfy  the  words  of  the  statute } 
for  die  case  states  that  the  pauper  contracted  with  the  vendor  for 
the  purchase  of  the  estate  for  39A  The  value  then  being  sufficient, 
>nd  the  money  bond  fide  paid  to  the  vendor,  it  b  not  necessary  un- 
der the  statute  that  the  money  should  be  paid  out  of  the  pocket  of 
the  purchaser  to  the  vendor;  it  being  sufficient  if  the  vendor  be 
satisfied,  whether  by  payment  at  the  time,  by  a  debt  liquidated, 
or  by  any  other  mode ;  the  manner  in  which  the  money  is  paid 

is 
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1^87.    18  p€f£6etly  iimnaterial.    In  the  case  of  The  King  ▼.  The  Inha- 
■  bitants  of  StocUanJ  (a),  a  sam  doe  by  bond  and  fiimplc  contract 

^w  ^  fiwn  the  intestate  of  the  mortgagor  waa  pcrmtttcd  to  be  coupled 
Mat-  widi  a  sum  doe  to  the  mortgagee,  making  together  35/.  for  the 
purchase  of  the  estate:  and  the  Coort  held  that,  as  the  Consi- 
deration which  exceeded  30/.  was  JenJ  Jlde  paid,  it  was  clearly 
within  the  words  of  the  act.  So  if  a  person  purchase  an  estate, 
and  borrow  the  money  to  pay  for  it,  eren  though  he  mortgage  it 
and  leave  the  mortgage  upon  it,  still  it  is  a  purchase  for  30/.  as 
was  held  in  lie  King  t.  Te^d{h)%  where  Lord  Hardmcke  said, 
<<  The  act  is  confined  to  purchases  under  30/.  hnd  fide  paid ; 
^<  consequently  if  the  vendor  had  such  consideration  of  30/.  paid 
«  U  bitn  it  is  not  within  this  act«  Now  in  the  present  case  the  con. 
^  sideradon  was  39A,  and  was  bond  fide  paid  to  the  vendor.  And 
« it  would  be  pretty  hard  to  say,  Uiat  the  justices  had  a  powet* 
^  upon  this  act  to  jnquire  whether  the  purchaser  borrowed  the 
^<  money  or  not.  In  TU  King  v.  The  Inhabitants  of  Dwi^ 
^  cburcbf  Lord  Man\fiM{c)  xecognized  the  r«^icase ;  and 
^'  said  it  was  in  fact  a  purchase  of  an  estate  of  the  value  of  39/. 
^  though  the  pur  chaser  borrowed  part  of  the  money,  upon  mort- 
<<  gage,  to  pay  for  it.^  In  the  case  of  a  mortgage,  the  mortgagee 
haa  noduag  to  do  with  the  land ;  it  is  considered  merely  as  a  se- 
curity for  his  money ;  and  h  makes  no  difference^  as  far  as  re- 
spects this  question,  whether  the  money  borrowed  by  the  pur- 
chaser be  psud  or  not  The  case  of  The  King  v.  Tedford  is  ap- 
plicable throughout,  with  this  difiSnrence  only,  that  this  iis  a 
much  stronger  case.  There  the  Sessions  stated  the  purchase  to 
be  fraudulent,  which  tins  Court  over-ruled  \  here  no  fraud  is 
stated:  it  did  not  appear  in  that  case  that  any  interest  was  ever 
pud  \  here  it  Is  stated  as  a  fact  that  the  pauper  paid  two  years' 
interest  to  the  mortgagee,  which  clearly  shews  that  the  mort- 
gagee coniBidered  him  as  the  person  actually  responsible  for  the 
mortgage  money.  The  mortgagee  was  privy  to  the  purchase, 
by  permitting  the  money  to  remain  a  charge  on  the  estate,  and 
by  suffering  the  purchaser  to  be  admitted. 

Burrougbf  eontrdt  was  stopped  by  the  Court. 

AsHHURST,  J.  The  only  question  in  this  case  is,  whether  the 
purchase  made  by  the  pauper  is  in  hct  of  the  value  of  30/* 
Taking  all  the  facts  disclosed  by  this  special  case  into  considera- 
tion, I  am  clearly  of  opinion,  that  it  was- not  a  purchase  for  30/. 
but  only  for  7/.  i  ^I.  6d,    For  the  pauper  only  purchased  the 

(*)  Surr.  S.  C.  X69.  a  Sir,  ix6».  (*)  Burr.  S.  C  59*  W  -^«'^-  S-  C. 557. 

f  interest 
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interest  of  the  mortgagor  sabject  to  the  mortgage.    Now  die     1787. 
estate  was  mortgaged  for  32/.}  ^dierefore  the  mortgagor's  interest 
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subject  to  that  was  only  ^l.  17/.  6i*  which  was  the  whole  of  ^^^* 
the  pauper's  purchase.  The  estate  having  been  mortgaged  for  Mat- 
3a/.  the  instant  the  mortgagee  got  into  possession  he  might  hare 
gained  a  settlement  upon  it :  if  so  the  mortgagee  was  a  por- 
chaser  for  3a/.;  and  the  pauper  only  purchased  subject  to  that 
charge.  In  the  Tet^ord  cascj  it  was  only  decided  that  if  a  roan 
purchased  an  esutc  for  30/.  hndfde  paid,  the  Court  would  not 
inquire  how  the  purchaser  came  by  the  money :  but  here  the 
purchaser  did  not  bond  fide  pay  30/.  And  that  circumstance 
^distinguishes  this  case  from  that  of  lie  King  v.  Tedfard.  If  the 
pauper,  previous  to  the  contract  for  the  purchase,  had  given  the 
mortgagee  a  personal  security  for  the  mortgage  money,  then  he 
would  in  £ict  have  bought  an  estate  for  30/.  though  part  of  the 
purchase  money  would  have  been  borrowed  on  mortgage ;  then 
the  words  of  the  statute  would  have  been  satisfied,  and  the 
pauper  would  consequently  have  gained  a  setdement  in  the  parish 
of  Matdnghj. 

(sr)  GnosK,  J.  This  case  depends  upon  die  coQStnicdon  of  the 
staiuteof  9  G».  i.r.  ^.  Nowitis  to  be  observed  that  diat  sta- 
tute does  not  give  a  setdement  to  a  man  purchasing  an  estate  of 
the  value  of  30/.;  but  iteaact8,««thatno  person  shall  be  deemed 
"  to  acquire  a  setdement  in  any  parish  by  virtue  of  any  pur- 
•«  chase  of  any  estate  in  such  p«ndi»  whereof  die  consideration 
^  for  such  purchase  dodi  not  amount  to  die  sum  of  30^  hmd 
^fid$  paidt  for  any  longer  dme  dian  he  shall  inhalHt  in  such 
«<paii8b.''  Then  the  qucsdon  here  is,  Vrbedier  the  pauper  has 
Jsffi>fe  pud  30/.  fof  die  purchase  of  duscMle;  Now  it  is  not 
eveaptuMided  d»t  die  sum  of  30/.  has  been  paid  at  all;  but  on 
the  contrary  it  appears  on  dis  case  dwt  no  mofs  than  7^  1^.64, 
has  in  point  of  foct  been  paid.  Then  it  has  been  aifned  that  if 
die  vendor  has  been  sadsfied  30/.  for  die  sale  of  his  estate,  it  i& 
a  purchase  vridun  die  statute  9  Gflff.  I.  But  diat  is  not  the  true 
construction  of  the  act|  for  the  question  must  be,  wbedier  the 
pnrchaserisabletopay,  orhasfc*iil>&paid,3o/.  lagrcethat 
if  he  has  honifide  paid  die  purchase  money,  we  will  not  inquire 
how  he  gained  it,  nor  whedier  he  mortgaged  die  estate  for  die 
payment  of  it.  That  might  be  a  question  of  fraud  for  die  con- 
sideration  of  die  justices  at  die  sessions;  and  if  it  appeared  to  be 

WMr.J«iUceBvi.Liawwttttiiijtt<;irf/i^a//thUcUr. 

a  fraudulent 
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i'787.  a  fraudulent  purchases  no  settlement  could  be  acquired  by  It.  In 
the  case  of  The  King  v.  The  Inhabitants  of  Tedford  there  was  a 
purchase  for  39/.;  the  purchase-money  was  in  fact  paid,  and  it 
was  the  money  of  the  pauper,  though  part  of  it  was  borrowed  on 
a  mortgage  of  the  very  estate  which  he  purchased :  and  that  was 
properly  holden  to  be  a  bond  fide  purchase  of  an  estate  fcnr  30/. 
But  here  ic  cannot  be  contended  that  the  pauper  gained  a  settle* 
ment  in  the  parish  of  Mattingley  by  virtue  of  a  purchase  for  30/. 
when  in  point  of  fact  that  sum  has  not  been  paid.  In  order  t6 
constitute  a  purchase  within  the  9  Geo.  \.  the  sum  of  30/.  must 
not  only  be  paid  in  point  of  fact^  but  it  must  be  bond  fide  paid. 

Rul£  aibsolute* 


Tv^fn/fjf,  RooKE  against  The  Earl  of  Leicester. 

If  on  the  re-  ^T^HE  plaintiff  sued  out  a  writ  against  the  defendant,  who  was 
Jlrit  i^t  *  P^^  ^f  Great  Britain^  in  a  personal  action,  returnable 

P«*«»^  the  second  return  of  Easter  Term.  At  the  return  the  defendant 
defendant  '  cast  an  cssoign,  which  was  not  adjourned  to  any  panicular  day. 
^  "Vhfh  ^^^  °"  *^  ^^  ^*y  ®^  Trinity  Term  the  plaintiff  delivered  his 
is  not  ad-     declaration. 

Mrtl^iir^  *      Baldnmn  moved  that  the  defendant  might  have  an  imparlance 
day,  and  it  to  Michaelmas  Term,  the  declaration  not  having  been  delivered 
quashed,      before  the  essoign  day  of  Trinity  Term. 
»f ^  ?i  .        Lane  shewed  cause. 

plaintiff  de-  .  , 

liver  bis  de-      BuLLBR,  J.    In  the  casc  of  Argent  V.  The  Dean  and  Chapter 
ihe"fiis°day  ^^  St.  PavPs  (a),  it  was  held,  first,  that  a  corporation  was  not  en- 
of  the  fol-    titled  to  an  essoign,  and  secondly,  that  there  could  be  no  essoign 
term,  the     in  a  personal  actioit ;  and  there  the  Court  quashed  the  essoign. 
nrt  endtW  ^^^^  *"  cssoign  is  cast,  the  patties  sht>uld  adjourn  it  to  a  par- 
te an  im.     ticulat  day :  but  as  that  ^'^s  not  doiie  here,  and  as  no  motion 
^."&*/».  was  made  to  quash' the  essoign,  the  declaration  could  not  be  de- 
i»6, 137.]    Hyered  till  the  first  day  of  the  term.    But  the  defendant  is  not 
entitled  to  an  imparlance  where  the  plaintiff  is  prevented  from 
declaring  before  the  essoign  day  by  an  essoign  cast.     And  the 
Court  will  be  glad  to  use  any  means  to  prevent  such  a  delay  at- 
tempted by  the  defendant. 

Rule  discharged. 

(a)  £.  %i  G.  >  B.  R.    [Repd.  16  EasU  8.] 

s  Sahbidgb. 


IN  TH«  Tweimr-sEVENTH  Year  of  GEORGE  III.  17 

1787. 


Sambidge  against  Housley  in  Enor.  ni^nday, 

Jmiu  IJth. 

A  FrER  verdict  in  an  action  of  debt  in  the  Court  of  Com-  if  thede- 
^^^  mon  Pleas,  a  writ  6f  error  was  brought,  returnable  the  e^"  from 
last  return  of  ^arf^r  Term ;  and  bail  being  perfected,  a  rule  C-^«nto 
was  given  by  the  defendant  in  error,  signed  by  the  clerk  of  the  anright^iy 
errors,  .to  certify  the  record  in  eight  days,  otherwise  a  nonpros  [Uy  i^e^^I 
would  be  entered.    This  rule  was  served  on  the  18th  of  May^  cord,  the 
and  the  record  was  certified,  before  the  first  day  of  this  Term.  "^"^^Z 
The  defendant,  after  the  record  was  certified,  and  three  days  \  ^^  ""**• 
before  this  Term,  sued  out  a  scire  facias  quart  executionem  non^  ru?"eipirc 
tested  the  last  day  of  Easter  Term,  and  returnable  the  first  day  |"en?Vnd 
of  this  Term,  and  a  warrant  thereon  was  served  on  the  plaintiff  «  wre/atia» 
the  first  day  of  this  Term.    On  the  same  day  the  plaintiff  was  ^oZ!^ 
also  served  with  a  rule  to  appear  to  the  scire  facias,  and  another  ^'^  ^*^^ 

_  I     ^  .  ,  J  9  ifsued  im- 

rule  to  assign  errors  on  record.  mediately 

Runnington  obtained  a  rule  to  shew  cause  why  the  scire  facias  "^^^ 
should  not  be  quashed  for  irregularity,  on  two  grounds  •,  first,  "»8  ^^^'' 
that  the  record  should  not  have  been  certified  before  the  first  abtethj"™" 
day  of  the  present  Term,  till  which  time  the  scire  facias  should  ^^l^ 
not  have  been  sued  out ;  and  secondly,  that  the  rule  to  assign  ing  term, 
errors  should  not  have  been  given  before  the  rule  to   appear  to  ^^t  ^^ 
the  scire  facias  was  out.  serve  the 

MarshalUlit^td,  cause,  insisiing  that  the  rule  signed  by  the  wot  on  ^ 
clerk  of  the  errors  to  certify  the  record  in  ei^ht  davs,  and  the  ^*7  ^^  ' 
compliance  of  the  oflicer,  were  sufficient  evidence  of  what  the  pc»r  to  the 
practice  was.    And  though  the  rule  on  the  officer  was  to  certify  '^^{^lo 
the  record  in  eight  days,  yet  when  it  is  certified  here,  the  party  a»»gnenrors. 
may  proceed  upon  it.     As  to  the  rule  to  appear  to  the  scire  ,5  iaiU  ^' 
faciasj  and  that  to  assign  errors,  being  both  served  on  the  same  ^^'1 
day,  they  are  perfectly  consistent,  because  the  object  of  both  is 
to  compel  an  assignment  of  errors.     The  rule  to  appear  to  the 
scire  facias  is  only  to  bring  the  plaintiff  into  Court,  as  he  has  no 
day  in  Court  given  him  by  the  writ  of  error*     But  if  the  plain- 
tiff do  not  assign  errors  before  the  rule  expires,  and  suffer  judg- 
ment to  pass  upon  two  nihils,  though  the  defendant  may  sue  out 
execution,  yet  he  will  be  entitled  to  no  costs  in  error,  and  the 
writ  of  error  may  still  be  proceeded  upon.     And  therefore  the 
defendant  gives  a  rule  on  the  transcript  to  assign  errors,  and  if 
the  plaintiff  do  not  assign  errors  in  four  daysy  the  defendant  may 
Vol.  II.  C  siga 
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1 787.     sign  a  nonpros^  which  will  entitle  him  to  the  costs  in  error.    But 
■'  without  a  rule  to  assign  errors  a  writ  of  error  connot  be  «a«- 

HousLZT.  Duller,  J.  The  proceedings  are  regular  on  both  grounds. 
As  to  the  first ;  the  recorci  was  brought  inco'this  Court  in  the 
vacation ;  then  it  remains  as  a  transcript  of  the  hMt  term.  It  is 
not  necessary  that  the  officer  should  have  eight  days  allowed  hiiil 
to  transcribe  it ;  it  is  his  duty  as  an  oficer  of  the  Court  to  trans* 
scribe  it  as  soon  as  he  can.  And  though  eight  days  are  men- 
tioned, which  he  is  not  to  exceed,  yet  if  he  can  certify  the  re- 
cord in  less  time,  he  should  do  it.  Then  as  to  the  other  point, 
there  is  no  ground  for  it  as  an  irregularity ;  the  two  rules  ar& 
consistent,  being  both  for  the  same  purpose. 

Per  Curiam^  Rule  discharged. 


riursiay^  Tlie  King  against  Richard  THOMPsoif. 

iniconvio  /T^^^S  was  a  conviction  on  the  5  An.  c.  14.  /.  4.  stating, 
ilottonthc  -■  according  to  the  precedent  in  2  Burn.  329.  (a)  the  infor- 
#.  4.  evi.  mation  against  the  defendant  on  the  8th  December  1 786,  the  ap- 
Ae-Wiw-  pearance  of  the  defendant  on  the  9th,  after  being  summonedj 
amtkeftatid  and  the  plea  of  Not  guihy;  and  then  proceeding  as  follows ;  ne- 
I;// JUX  vertheless,  on  the  said  9th  day  of  December^  in  the  year  afore- 
ttroy  the  gj^y^  at  i^c.  ouc  Credible  witness,  to  wit,  Richard  Tajkr  of,  isfc. 
held  tuffi.  Cometh  before  me  the  said  justice,  and  before  me  the  same  jus- 
hTa^coo-  ^^^^'  ^P^'^  ^^  ^^^  ^^  -^  ^^^y  Gospel  to  him  then  and  there ' 
viction,  if  by  me  the  aforesaid  justice  administered,  deposeth,  sweareth, 
Ibid.  177.  '  ^nd  upon  his  oath  aforesaid  affirmeth  and  saith,  that  the  de- 
s  iwd'^*"  ^'^"^^"^  °^  ^^  V^  ^^1  ^  December  aforesaid,  in  the  year  afor&- 
384.  iBas*.  said,  at,  isfc.  [negativing  the  qualifications  of  the  22  &  23  Car. 

SsIa^    *  '  ^*  ^*  ^S'  ^'  3' J  ^^  ^^  ^^  ^^  ^  S^^  ^?  **^  ^^^  destroy  the  garnet 

the  defend,  ^nd  thereupon  the  said  Thompson^  (the  defendant,)  the  said  9di 

and  pU«d!  day  of  December^  in  the  year  aforesaid,  at,  l^c.  before  mc  the 

denw  be*^^'  ®*™^  justicc,  by  the  oath  of  one  credible  witness  aforesadd,  ac- 
given  on  the  cording  to  the  form  of  the  statute  aforesaid,  is  convicted,  and 

S"court  for  his  oflFence  aforesaid,  hath  forfeited  the  sum  of  five  pounds, 

will  intend,  (q  j^  distributed  as  the  statute  aforesaid  doth  direct,  Isfc, 

dence  was  This  was  argued  last  term  by  CockeU^  Serieant^  against  the  con- 

S/^*a'  viction,  and  Lambe  in  support  of  it ;  when  it  was  objected,  that 

prestnee*  Where  the  conviction  after  stating  the  evidence,  stated*  *'  thereupon  the  defendant  on,  Sec. 
^  at>  &c.  before  me,  ftc.  b  j  the  oath  of  one  credible  witness,  aooording-  to  the  focm  of  tlM  statute  U 
"*  convicted,**  it  was  held  to  bt  an  adjudicatioa  of  the  jusice  that  he  is  envieted  rftbt  tgkmt. 
{a)  Tit.  Gmm  Precedents  at  the  end  Letter  E, 

it 
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it  did  not  appear  upon  the  conviction  of  what  the  defendant  had     17^7* 
bctn  convicted  ;  it  is  only  said,  «  thereupon  the  defendant  on,  — — 
««  toV.  before  me  the  same  justice  by  the  oath  of  one  credible  wit-  ^^„*"^ 
**  ness  according  to  the  form  of  the  statute  is  convicted,  and  for   Thom^ 
*«  his  ofience  aforesaid  hath  forfeited,  Isfc"   This  is  only  a  Con- 
chision  of  law,  and  not  an  adjudication  of  the  justice.    There  is 
nothing  to  connect  it  with  that  which  precedes  it;  such  as  that 
^  he  is  convicted  of  the  premises,"  or,  **  in  manner  and  form 
«'  aforesaid."    And  they  cited  the  following  cases :  The  King  v. 
y<arw,   I  Burr.  148.     Tbe  ^jtem  v.  Matthews^   10  Mod.  26. 
Tie  King  v.  PicUei,  cited  in  i  Burr.  153.  and  The  JGng  v.  Green, 
N.  24  G.  2*  B.  R.     And  it  was  observed  that  this  conviction 
was  taken  from  the  precedent  in  Bum  («). 

The  Court  were  cleaiiy  of  opinion  that  there  was  no  ground 
for  that  objection}  but  they  desired  it  might  be  argued  again  on 
another  objection,  which  they  suggested  to  the  counsel ;  whether 
the  evidence  was  sufficientiy  set  forth,  so  that  the  Court  could 
see  by  what  act  the  defendiant  had  incurred  the  penalty  \  for 
they  observed  that  the  act  of  keeping  a  gun  was  in  itself  ambi- 
guovs,  and  that  it  must  be  shewn  to  be  kept  for  the  purpose  of 
killing  game,  in  order  to  bring  the  party  keeping  it  within  the 
act  of  parliament ;  it  was  not  like  keeping  a  greyhound  or  a 
snare  which  could  not  be  kept  far  any  other  purpose,  and  which 
was  expressly  prohibited  by^the  act. 

Woodrunw  argued  against  the  conviction.  It  is  a  fatal  objec- 
tion that  the  evidence,  on  which  the  conviction  is  grounded,  is 
not  particularly  set  forth.  The  evidence  which  is  stated  is  merely 
a  repetition  of  the  information.  Only  the  result  arising  from  the 
focts  is  ftet  forth  ;  but  every  part  of  the  evidence  ought  to  have 
been  specially  shewn ;  that  this  Court  might  have  bad  an  oppor« 
tunity  of  judging  whether  the  justice  convicting  drew  a  legal 
and  prc^r  inference  from  the  facts  sworn  to,  so  as  to  bring  the 
ilefendant  within  the  penalty  of  the  act  of  parliament.  In  the 
case  of  the  The  ^uem  v.  Green  (b),  it  was  objected  that  the  evl- 
iinice,  upon  ^ich  the  defendant  was  convicted,  was  not  set  forth* 
It  was  only  said,  that  the  witness  was  sworn  de  veriiaie  pr^miu 
surttm,  without  saying,  «  what  the  answer  of  the  witness  was.** 
And  though  it  was  said,  that  it  did  appear,  from  what  was  sworn 
to  the  jnstiee,  diat  be  was  guilty,  yet  it  was  answered,  that  it 
•  4>ttght  to  have  appeared  so  to  the  Court  from  the  nature  of  the 

(«)  1  Bun,  3^9.  ^     (^)  10  NUi.  ai3. 

C  2  evidentc 
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1787.     evidence  specially  set  forth.     And  the  Court  were  of  that  opi- 

^  nion.     In  the  case  of  The  Kim  v.  Killet  (a\  this  doctrine  was 

The  Kino  •      .        1.         .  ..  ,     ,         .      .       -  i^    .      j 

agaimft      recognized,  where  it  was  objected,  that  the  justice  only  stated 

Thomp-  «  ff,^  fjjg  charge  as  set  for^^  ieing  dtdy  proved  before  him,  ^cV 
and  the  objection  was  held  to  be  fatal,  because  he  did  not  set 
forth  the  evidence  particularly.  It  was  there  determined,  « that 
"  upon  a  conviction,  it  is  necessary,  that  the  evidence  should  be 
"  set  out,  that  the  Court  may  judge  whether  the  justices  have  done 
*<  right."  The  same  law  is  declared  in  the  case  of  The  King  v. 
Vipont  {b).  Now  in  the  present  case  it  does  not  appear  for  what 
purpose  the  gun  was  kept,  or  in  what  manner  it  was  used«. 
The^  act  of  keeping  a  gun  is  equivocal  5  it  may  be  used  fdr 
other  purposes  than  that  of  killing  game;  and  therefore  the 
facts  of  keeping  and  using  should  have  appeared  by  the  evidence, 
in  order  that  this  Court  might  see  whether  it  was  kept  and  used  for 
the  purpose  of  destroying  game.  This  is  not  like  keeping  a  lur- 
cher, the  bare  keeping  of  which  is  evidence  of  the  purpose  for 
which  it  is  kept.  In  The  King  v.  Filer  (r),  a  difierence  was  taken 
as  tp  keeping  a  dog,  which  could  only  be  to  destroy  the  game, 
and  keeping  a  gun,  which  a  man  might ^do  for  the  defence  of  his 
house.  And  though  it  is  here  said,  that  *<  the  defendant  used  the 
<«  gun,  E5*r."  it  ought  to  have  appeared  by  the  evidence  how  he 
used  it.  The  evidence,  which  was  given  before  the  justice, 
could  not  have  been  given  in  the  manner  in  which  it  is  stated 
in  the  conviction  ;  for  this  evidence  is  the  language  of  the  act  of 
parliament :  and  even  if  it  were  given  in  this  general  way,  the 
justice  ought  to  have  refused  it.  If  this  evidence  were  allowed 
to  be  sufficient,  the  Court  will  never  on  any  future  occasion  be 
able  to  judge  whether  a  defendant  has  been  properly  convicted, 
because  the  evidence  will  always  be  stated  in  the  very  words  of 
the  information. 

Chambre,  contra^  did  not  dispute  the  general  rule  that  it  was 
necessary  to  state  the  evidence  particularly  in  a  conviction,  but  in- 
sisted that  in  the  present  case  the  evidence  was  sufficiently  stated. 
The  case  of  The  King  v.  Filer  is  not  applicable  to  the  present ; 
for  there  it  was  only  said  th^t  "  keeping  a  gun"  was  not  suffi- 
cient  to  bring  the  defendant  within  the  act  of  parliament,  unless 
he  kept  it  for  the  purpose  of  destroying  game,  because  he  might 
keep  it  for  the  defence  of  his  house;  but  here  it  is  expressly  stated 
that  the  defendant  <*  kept  and  used  the  gun  to  kill  and  destroy  the 

(a)  4  Burr.  3063.  if)  %  Burr.  xx6i.  {c)  I  Stra.  496. 

«  game," 


•ON. 
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•«  game,**  so  that  it  is  here  positively  sworn  as  a  fact  that  the  dc-     17*7» 
fendant  used  it  for  the  purpose  of  killing  game.    In  the  case  of  ' 
The  King  v.  Hartley  (u),  where  the  defendant  had  been  con-      ^^i^^ 
▼icted  of  «<  keeping  and  using  a  dog.  called  a  greyhound,  for  the     Tmomp- 
•<  destruction  of  game,"  this  very  objection  was  taken  and  over- 
ruled.   Besides,  a  very  strong  argument  arises  from  considering 
that  this  form  of  conviction  has  been  almost  universally  used  on 
similar  occasions ;  it  follows  the  precedent  in  Burns  Justice. 
This  was  allowed  to  have  considerable  weight  in  the  case  of 
yones  V.  Smart  (^);  and  if  this  conviction  were  to  be  quashed, 
every  conviction  which  has  been  made  for  many  years  past,  would 
be  removed  hither  by  certiorari^  in  order  that  they  might  be 
overturned  on  the  same  objection ;  and  the  several  justices  who 
have  proceeded  upon  them  would  be  liable  to  actions  by  the 
respective  ofienders. 

AsHHURST,  J.  If  this  were  a  new  case,  I  should  most  un- 
doubtedly be  of  opinion  that  this  conviodbn  could  not  be  sup« 
ported  ;^cause  I  think  that  the  evidence  should  be  set  forth  par- 
ticularly, that  we  may  judge  whether  the  justice  has  convicted 
upon  proper  evidence.  T]be  fact  of  keeping  or  using  the  gun 
for  the  purpose  of  destroying  game  should  appear:  but  it  is  only 
stated  here  that  the  defendant  kept  and  used,  is^c.  which  is  the 
result  of  his  evidence.  Then  whether  he  kept  it  for  the  pur- 
pose of  killing  game  is  likewise  a  question  of  law ;  for  an  igno- 
rant witness  in  the  country  might  fancy  that  a  woodcock  or  a 
rabbit  was  game.  So  that  it  seems  to  me  that  permitting  this 
general  evidence  to  be  stated,  is  allowing  the  witness^to  give  his 
sentiments  on  the  law  as  well  as  on  the  facts.  But  at  the  same 
time,  as  the  precedents  are  usually  in  this  form,  and  as  the  con- 
viction in  The  King  v.  Hartley  was  similar  to  the  present,  it  is 
better  to  support  this  conviction,  than  by  quashing  it  to  over- 
turn all  former  precedents. 

BuLLER,  J.  If  this  precedent  had  never  been  adopted,  I 
should  have  been  of  opinion  that  the  evidence  should  have  been 
fully  set  forth :  but  after  so  many  convictions  have  been  made 
in  the  same  form,  it  would  be  dangerous  to  quash  the  present. 
The  distinction  taken  jn  Tie  King  v.  Filer  is  good  in  law  :  it  is 
not  an  ofienCe  to  keep  or  use  a  gun,  unless  it  be  kept  or  used  for 
the  purpose  of  killing  game.  But  it  is  here  stated  by  the  evidence 
**  that  the  defendant  did  keep  and  use  a  gun  to  kill  and  destroy 

(«)  £•  %%  G.  3. 3.  it.  (i)  X  vol.  44. 

"the 
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1 787.    "  the  game.*'    As  to  the  other  qaestion  respecting  game,  I  can- 
■  not  agree  that  the  witness,  in  swearing  that  the  defendant  used 

TheKiNo  ^  gyu  j^  destroy  game,  would  be  swearing  to  a  question  of  law, 
Thomp-    because  ic  is  settled  bjr  act  of  parliament,  and  every  man  is 
bound  to  know  what  is  game :  if  he  swear  that  to  be  game» 
which  is  not  so  in  law,  he  would  be  guilty  of  perjury :  game 
must  be  understood  in  its  legal  sense. 

G&osE,  J.  I  cannot  give  my  consent  to  support  this  con- 
viction. The  justice  should  return  particularly  all  the  facts  and 
the  conclusion  in  the  conviction  ^  first  the  information,  the  sum- 
riions,  the  appearance  or  the  defendant's  default  in  not  appearing, 
that  the  information  was  read  to  the  defendant,  that  he  was  asked 
what  he  had  to  plead,  the  whole  of  the  evidence  particularly, 
and  the  adjudication.  The  witness  should  swear  to  the  facts, 
^nd  not  to  the  law.  And  in  this  case  it  is  almost  incredible  that 
the  witness  should  have  sworn  in  the  manner  in  which  this 
evidence  is  set  out :  the  justice  should  not  have  received  it,  if 
it  were  oflFered  in  this  general  way;  but  should  have  questioned 
the  witness  as  to  the  manner  in  which  this  gun  was  kept,  fbr 
what  pyirpose  it  was  used,  and  what  particular  kind  of  game 
he  killed  or  attempted  to  kill.  All  these  particulars  should  have 
been  specially  set  forth,  in  order  that  we  might  judge  whether 
they  constituted  an  ofience  within  the  act  of  parliament.  Here 
the  witness  swore  to  the  law,  namely  «*  that  the  defendant  kept 
^  and  used  a  gun  to  kill  and  destroy  the  game."  And  in  the 
case  of  The  King  v.  Baker  (a),  a  conviction  for  taking  pilchards 
was  quashed,  because  the  witness  swore  generally  that  the  de* 
fendant  was  guilty  of  the  premises,  which  was  taking  upon  him- 
self to  swear  to  the  law.  Now  the  reasoning  in  that  case  apjdies 
Strongly  to  the  present,  for  the  evidence  here  stated  only  amounts 
to  that,  that  the  defendant  is  guilty  of  the  premises.  I  confess 
indeed  that  the  case  of  Tie  King  v.  Hartley  is  of  considerable 
authority  the  other  way.  But  I  would  rather  chuse  to  decide 
this  case  according  to  that  of  The  King  v.  Baker,  because  I  think 
nothing  can  be  more  mischievous  to  the  country  than  sufiering 
a  justice  of  the  peace  to  state  the  conviction  generally.  And 
there  can  be  no  inconvenience  in  stating  particularly  the  whole 
matter  for  the  opinion  of  th£  Court,  if  the  justice  do  not  exceed 
his  authority.  Although  the  present  conviction  cannot  be 
quashedy  because  my  brothers  have  given  their  opinions  in  sup* 
port  of  it,  yet  I  did  not  choose  that  this  question  should  pass  sub 

(«)  I  Stra.  316. 
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sikntio:  espedallj  is  this  declaration  of  mj  opinion  may  have     1787. 
the  efiect  of  inducing  justices  of  the  peace  in  future  to  state  the 


whole  matter  upon  the  record,  ^5^'"" 

The  Court  ho  vever  entertaining  some  doubt  on  another  part  of    Tiiom»- 
the  conviction,  namely,  whether  it  sufficiently  appeared  that  tbe 
evidence  was  given  in  the  defendant's  presence,  desired  the  mat- 
ter  might  stand  over.    On  the  next  day 

AsHHUEST,  Ji  said,  On  looking  into  the  cases,  we  find  tbit 
this  objection  has  before  been  made  \  and  the  Court  have  held 
that  in  cases  circumstanced  like  the  present,  they  will  intend  that, 
as  the  whcde  proceedings  are  stated  to  have  passed  on  the  sane 
day,  the  evidence  was  given  in  the  presence  of  the  defendant. 
As  to  the  principle  drawn  from  the  old  cases,  that  the  Court  will 
be  astute  in  discovering  defects  in  convictions  before  summary 
jurisdictions,  there  seems  to  be  no  reason  for  it.  Whether  it 
was  expedient  that  those  jurisdictions  should  have  been  erected 
was  a  matter  for  the  consideration  of  the  Legislature  \  but  as  long  - 
as  they  exist,  we  ought  to  go  all  reasonable  lengths  to  support 
their  determinations.  Therefore  in  whatever  light  they  may  • 
have  formerly  been  viewed,  yet  the  country  are  now  convinced 
that  they  derive  consifderable  advantage  from  the  exercise  of 
the  powers  delegated  to  the  justices  of  the  peaces  and  in  modem 
times  they  have  received  every  support  from  the  courts  of  law. 
Therefore  I  see  no  reason  for  altering  the  opinion  which  I  gave 
yesterday. 

BuLLER,  J.  It  has  been  decided  in  several  cases  that  there  is 
no  foundation  for  this  objection.  The  first  of  them  was  The  King 
V.  Aiken  (a),  where  the  conviction,  as  far  as  the  evidence,  went, 
was  precisely  similar  to  the  present,  the  Court  said,  .^  It  may  be 
*' presumed  that  the  witness  was  examined  in  the  defendant's  pre« 
<<  sence.''  The  next  case  was  that  of  Tbe  King  v.  Kempsm  {b)  : 
there  the  same  objection  was  made,  but  the  whole  transaction 
appearing  to  have  passed  before  the  magistrate  on  the  same  day, 
jLtWf  J.  said,  <<  Enough  appears  upon  this  conviction  to  shew 
<<  that  the  witness  was  examined  in  the  presence  of  the  defendant. 
«  It  must  be  supposed  that  all  that  passed  was  at  one  and  the  same  ^ 

•<  time."  Besides  that  the  precedent  in  Burn  is  in  the  same  form. 
With  respect  to  the  other  question,  that  also  has  been  decided  by 
the  case  of  The  King  v.  Hartley  (c):  there  the  first  objection  was^ 
that  the  defendant  had  sworn  to  the  lawj  for  that,  what  was  game 

(a)  3  Burr.  X785.  (i)  Cow/.  %4l»  W  H.  a»  G.  3.  B.  X. 

wa^s 
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1787.    « the  game.*'    As  to  the  other  question  rcr-      ^^fcinSi.    Tbt 
not  agree  that  the  witness,  in  swcari''  /^>'^  sufficiently  aet 


^^^n#r°  a  gun  to  destroy  game,  would  b*        //"^ll^^^  ^he  greyhound 

Thomp-    because  it  is  settled  by  ac»  y^'/^^acd  the  language  of 

^^^'      bound  to  know  what  is  •''* '-^^^  ^'^^  Mansfield szid^ 

which  is  not  so  in  law    ^   ^/'^^"//^'^^rt  may  see  that  they  fall 

must  be  understood  i-    •^^  ''^'!^^''^^' ^^,1^^   There  are  two  offences 

Geose,  J.    I  car  ^  *  ,  '.r'^-^^i^^'^i  kfff^gy  ^^  ^'^gt  for  the  pur- 

viction.     The  j\xr   . ''  -'['^fP^'^jp^^^tti^'l  be  a  keeping  without  its 

the  conclusion  i'         '/v/^^  ^   \^\rig  ^^^ »  therefore  there  should 

riions,  the  appr        ^^'*^'*'^^  which  it  is  kept.     But  the 

that  the  infor       ^■''  -^^<-^^"'^    ^'•-  —"  -  ^^*  ►^^^  «-«i^'^ 

what  he  hr         A^^ 


evi- 
that  the  infor  /-^^^'^  ^^"Z^nt  u^^dzs  well  as  i^^/  the  greyhound 
^.k^,,^»^^%c.  ^^  ^^^^  ^^^^  ^^^  g^s  ^'^^  whole 
and  the  r  ^Lcf^Tii^^  U^^  objection  which  was  made  yester- 
-andno*         ^^f^^^ 

^  ^  >W^  fj^r**^^^^"^  *"  ^"'^  (though  it  seems  to  me 

cvid'  ^f^^LfJ  ^^ \jeen  recognized  by  this  Court  in  the  case  of 

it '  ^M^^^   M  ^^  ^^*ch  I^as  not  aware  before  yesterday, 

^  4/^^^'     be  supported.     It  might  be  highly  inconvenient 

!\linki^^^[  tnd  I  should  be  sorry  that  any  opinion  of  mine 
-r<jrr«'^  7/i<?  i>"'^°^'^  ^^  ^^  established  precedent ;  since  it 
sb^^^^of  ^^^  «"*^i^^^  '^^^  ^^^"  ^^"'^y  precedents  should  not 
^bctf^  rfjafl  ^^^^  ^**^  ^^^  should  be  uncertain. 
bcs^^^  Conviction  affirmed. 

(a)  Vide  a  5/r.  1098.    I  mu  315. 


fffiATHCOTE  and  othera  against  Crookshan&s. 

j00fii^     .gSUMP  SIT  on  TLpTomissoTj  note;  and  for  money  had 
M'^    y^r  jjnd  received,  i^c.     Pleas,  the  general  issue;  and  secondly, 
^0  •  J  jjjat  the  plaintiffs  ought  not  to  have  or  maintain  their  action 
i^cff^'    thcTCoi  against  the  defendant  to  recover  any  more  than  the  sum 
'*^V^^'«^  of  5^'  S^'  hecause  the  defendant  on  the  first  day  of  June  1785, 
c€^^  *1?'  at|  y^'  ^as  indebted  to  the  said  plaintiffs,  by  virtue  of  the  sevend 
P^^»ctio*^  promises  and  undertakings  in  the  said  declaration  mentioned,  in 
of  ^^[      the  sum  of  1 8/.  i^/.  and  no  more,  and  the  defendant  afterwards, 
^bcif  *^  ^  and  before  the  exhibiting  of  the  bill  of  the  plaintifft,  on,  tsfc. 
'^'w^n*^'* ,  was  also  indebted  to  divers  other  persons,  (naming  them,)  in  cer- 
cirf  ^^ae<i    tain  other  large  sums  of  money  respectively;  and  the  said  defend- 
to  ^^  w  by"  ant,  being  so  indebted  as  aforesaid,  was  then  and  there  unable 

©"^^nff  to  recover  his  whole  demand.    [6  T.  R.  063.  3  Etf,  Cat.  SJO.  4  East,  37a.  5  Ibid.  %y>. 
^^  ilA  317"  1  ^.  «f  /*.  »86.  a  Camp,  ^83.  3  Ibid.  175.] 

*^'  to 
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•>  pay  and  satisfy  to  them  the  full  amount  of.  the  said  several      1 787. 

\t8,  whereof  the  said  plaintiffs,  and  several  other  creditors  of  • 

•aid  defendant,  then  and  there  had  notice ;  and  thereupon,       'ot  "* 
?^  for  the  compounding  of  the  debts  of  the  said  defendant,     againsi 
3  agreed  between  the  said  plaintiffs  and  the  said  other  ere-    mAiiKi, 
.xtors  before-meptioned  and  the  said  defendant,  that  \bey  the  ^^^  v. 
said  plaintiffs  and  the  said  several  other  creditors  should  and  fT^.^' 
would  accept  the  payment  of  5/.  6rf.  in  the   pound   on  the  B.JL 
amount  of  their  respective  debts,  such  payment  to  be  made  with-  y^.^^^  ^/Sr^ 
in  a  reasonable  time,  in  full  satisfaction  and  discharge  of  such    ^  ^£  ^c'C 
their  debts.     And  the  said  defendant  avers,  that  he  in  pursuance    /     '     ' 
of  the  said  agreement  afterwards   and  before  the  exhibiting  of 
the  bill  of  the  said  plaintiffst  on,  ^c.  the  same  being  within  a 
reasonable  time  next  after  the  making  ^of  the  .said  agreement, 
tendered  and  offered  to  pay  and  caused  to  be  tendered  and 
offered  to  be  paid  to  the  said  plaintiffs  the  sum  of  5/.  5/   being 
so  much  as  amounted  to  5/.  6d,  in  the  pound  upon  the"  said  sum 
of  18/.  14/.  the  said  amount  of  the  said  debt  so  as  aforesaid 
due  and  owing  from  the  said  defendant  to  the  said  plaintiffs, 
and  which  sum  of  money  so  tendered  and  offered  to  be  paid  as 
last  aforesaid  the  said  plaintiffs  then  and  there  refused  to  accept 
of  and  from  the  said  defendant :  and  the  defendant  from  the 
time  of  the  making  such  tender  always  hath  been  and  still  is 
ready  to  pay,  Isfc.  and  brings  the  same  into  Court,  (rfr. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

Shepherd  in  support  of  the  demurrer.  It  is  an  indisputable 
principle  in  law,  that  an  accord  without  satisfaction  is  not  a  good 
plea;  all  the  ^authorities  are  to  this  effect,  i  Ro,  Abr.  titte 
Accord^  pi.  II.  Cro.  EL  193.  And  the  mode  in  which  this  plea 
is  drawn  wiU  not  distinguish  it  from  a  plea  in  bar  to  the  whole 
action }  for  this  is  to  bar  the  plaintiff  from  recovering  more  than 
five  guineas^  which  is  only  a  part  of  the  debt  really  dud.  This 
plea  of  tender  is  not  sufficient,  for  it  should  appear  that  no  more 
than  the  sum  tendered  was  due ;  at  least  the  contrary  should  not 
appear  on  the  face  of  the  plea.  Now,  unless  this  agreement  to 
take  a  less  sum  than  was  due  ,were  an  absolute  discharge  of  the 
original  consideration,  this  plea  cannot  be  supported.  On  the 
same  principle  which  determines  that  an  accord  without  satisfac- 
tion cannot  be  pleaded  in  bar  to  the  action,  it  cannot  reduce  the 
demand  on  which  the  promise  is  founded.  The  reason  why 
accord  without  satisfaction  is  no  plea,  is  because  the  party  can- 
not exchange  one  cause  of  action  for  another  of  the  same  na- 
ture. 


M  CASES  IN  TRINITY  TERM, 

1 787.     was  a  question  of  law;  but  that  objection  didnot  preyail.    Tbe 
second  objection  wasj  that  the  evidence  was  not  sufficiently  set 


'^tft!^i*/°  foJ'f'^j  because  the  manner  of  k<feping  or  using  the  greyhound 
Thomp-  did  not  appear,  and  the  conviction  only  pursued  the  language  of 
the  act  of  parliament.  Upon  that  occasion.  Lord  Mansfield  szid^ 
-convictions  must  be  precise,  that  the  Court  may  sec  that  they  fall 
within  the  jurisdiction  of  the  justices.  There  are  two  offences 
described  by  the  act  of  parliament,  keepings  or  iuing^  for  the  pur- 
pose of  destroying  game.  There  may  be  a  keeping  without  its 
being  for  the  purpose  of  destroying  game ;  therefore  there  should 
be  evidence  of  the  purpose  for  which  it  is  kept.  But  the  evi-  . 
dence  states,  that  the  defendant  usedzs  well  as  kept  the  greyhound 
for  the  destruction  of  game.  So  that  this  case  goes  the  whole 
length  of  deciding  the  other  objection  which  was  made  yester- 
day (a). 

Grose,  J.  As  the  precedent  in  Bum  (though  it  seems  to  me 
a  faulty  one)  has  been  recognized  by  this  Court  in  the  case  of 
The  King  v.  Harfley,  of  which  l^as  not  aware  before  yesterday, 
I  think  it  must  be  supported.  It  might  be  highly  inconvenient 
to  overturn  it ;  and  I  should  be  sorry  that  any  opinion  of  mine 
should  shake  the  authority  of  an-  established  precedent ;  since  it 
is  better  for  the  subject  that  even  faulty  precedents  should  not 
be  shaken  than  that  the  law  should  be  uncertain. 

Conviction  affirmed. 

\a)  Vide  2  5/r.  1098.     i  fTtU  315. 


7^!ifx5ih.  Heathcote  and  othera  against  Crookshan&s. 

An  agree-  ^^  S  SUM  P  S  IT  on  z  pTomissoTj  note;  and  for  money  had 

twwn  a"  *"^  received,  isfc.     Pleas,  the  general  issue;  and  secondly, 

^^^orzpd  that  the  plaintiffs  ought  not  to  have  or  maintain  their  action 

tow,  that  thereof  against  the  defendant  to  recover  any  more  than  the  sum 

MM  rcom-'  ^^  5^'  S^-  because  the  defendant  on  the  first  day  of  June  1785, 

pontion  in  at,  iffc,  was  indebted  to  the  said  plaintiffs,  by  virtue  of  the  several 

of  their  re-  promiscs  and  undertakings  in  the  said  declaration  mentioned,  in 

spective  (he  sum  of  1 8/.  14/.  and  no  more,  and  the  defendant  afterwards, 

debt!,  to  be  ^^  ,  . 

paid  in  a  and  before  the  exhibiting  of  the  bill  of  the  plaintiff,  on,  C5V. 
timT  amnot  ^^^  ^^  indebted  to  divers  other  persons,  (naming  them,)  in  ccr- 
be  pleaded  tain  Other  large  sums  of  money  respectively  ^  and  the  said  defend- 
brought  by"  ant,  being  so  indebted  as  aforesaid,  was  then  and  there  unable 

one  of  the 

creditor!  to  recover  his  whole  demand.    [6  T.  R.  263.  3  jET^.  Cat,  SJO.  4  Eait,  37a.  5  Ibid,  flja 

%  H.  M  $17*  I 'B.  St  F.  a86.  a  Cmt/.  ^83.  3  Ibid.  175.] 

to 


HCATU* 

COTE 
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to  pay  and  satisfy  to  them  the  full  amount  of.  the  said  several      1 787. 
debts,  whereof  the  saitl  plaintiffs,  and  several  other  creditors  of 
the  said  defendant,  then  ^nd  there  had  notice;  and  thereupon, 
on,  isfc  for  the  compounding  of  the  debts  of  the  said  defendant,     *^««i 
it  was  agreed  between  the  said  plaintiffs  and  the  said  other  ere-    iMAHw. 
ditors  before-meptioned  and  the  said  defendant,  that  ^bey  the  SeMtt  v. 
said  plaintiffs  and  the  said  several  other  creditors  should  and  f^'^l^' 
would  accept  the  payment  of  5/.  6rf.  in  the   pound   on  the -B.  A 
'  amount  of  their  respective  debts,  such  payment  to  be  made  with-  ^/^^^r^  ^  /£ 
in  a  reasonable  time,  in  full  satisfaction  and  discharge  of  such  y   /^ 

their  debts.  And  the  said  defendant  avers,  that  he  in  pursuance  f 
of  the  said  agreement  afterwards  and  before  the  exhibiting  of 
the  bill  of  the  said  plaintiffs,  on,  (5*^.  the  same  being  within  a 
reasonable  time  next  after  the  making -of  the  .said  agreement, 
tendered  and  offered  to  pay  and  caused  to  be  tendered  and 
offered  to  be  paid  to  the  said  plaintiffs  the  sum  of  5/.  5/  being 
so  much  as  amounted  to  5/.  6d.  in  the  pound  upon  the"  said  sum 
of  18/.  14/.  the  said  amount  of  the  said  debt  so  as  aforesaid 
due  and  owing  from  the  said  defendant  to  the  said  plaintiffs, 
and  which  sum  of  money  so  tendered  and  offered  to  be  paid  as 
last  aforesaid  the  said  plaintiffs  then  and  there  refused  to  accept 
of  and  from  the  said  defendant :  and  the  defendant  from  the 
time  of  the  making  such  tender  always  hath  been  and  still  is 
ready  to  pay,  Isfc.  and  brings  the  same  into  Court,  l^c. 

To  this  plea  there  was  a  general  demurrer  and  joinder.  ^ 
Sl>epberd  in  support  of  the  demurrer.  It  is  an  indisputable 
principle  in  law,  that  an  accord  without  satisfaction  is  not  a  good 
plea;  all  the  ^authorities  are  to  this  effect,  i  Ro,  Abr.  xixSt 
Accord^ pi'  II.  Cro.  EL  193.  And  the  mode  in  which  this  plea 
is  drawn  wiU  not  distinguish  it  from  a  pica  in  bar  to  the  whole 
action  J  for  this  is  to  bar  the  plaintiff  from  recovering  more  than 
five  guineas^  which  is  only  a  part  of  the  debt  really  due.  This 
plea  of  tender  is  not  sufficient,  for  it  should  appear  that  no  more 
than  the  sum. tendered  was  due  \  at  least  the  contrary  should  not 
appear  on  the  face  of  the  plea.  Now,  unless  this  agreement  to 
take  a  less  sum  than  was  due  .were  an  absolute  discharge  of  the 
original  consideration,  this  plea  cannot  be  supported.  On  the 
same  principle  which  determines  that  an  accord  without  satisfac* 
tion  cannot  be  pleaded  in  bar  to  the  action,  it  cannot  reduce  the 
demand  on  which  the  promise  is  founded.  The  reason  why 
accord  without  satisfaction  is  no  plea,  is  because  the  party  can- 
not exchange  one  cause  of  action  for  another  of  the  same  na- 
ture. 


*Ui 


SON. 
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1 787.     was  a  question  of  law;  but  that  objection  did  not  prevaS.    Tbt 
"  second  objection  was,  that  the  evidence  was  not  sufficiently  set 

'^t^!^/'/^  forth,  because  the  manner  of  k<?eping  or  using  the  greyhound 
Thomp-  did  not  appear,  and  the  conviction  only  pursued  the  language  of 
the  act  of  parliament.  Upon  that  occasion,  Lord  Mansfield  s^iA^ 
-convictions  must  be  precise,  that  the  Court  may  sec  that  they  fall 
within  the  jurisdiction  of  the  justices.  There  arc  two  offences 
described  by  the  act  of  parliament,  keepings  or  uiing^  for  the  pur- 
pose of  destroying  game.  There  may  be  a  keeping  without  its 
being  for  the  purpose  of  destroying  game ;  therefore  there  should 
be  evidence  of  the  purpose  for  which  it  is  kept.  But  the  evi- 
dence states,  that  the  defendant  usedzz  well  as  kept  the  greyhound 
for  the  destruction  of  game.  So  that  this  case  goes  the  whole 
length  of  deciding  the  other  objection  which  was  made  yester- 
day (0). 

Grose,  J.  As  the  precedent  in  Bum  (though  it  seems  to  me 
a  faulty  one)  has  been  recognized  by  this  Court  in  the  case  of 
The  King  v.  Hartley^  of  which  f^as  not  aware  before  yesterday, 
I  think  it  must  be  supported.  It  might  be  highly  inconvenient 
to  overturn  it ;  and  I  should  be  sorry  that  any  opinion  of  mine 
should  shake  the  authority  of  an.  established  precedent ;  since  it 
is  better  for  the  subject  that  even  faulty  precedents  should  not 
be  shaken  than  that  the  law  should  be  uncertain. 

Conviction  affirmed. 
\a)  Vide  a  5/r.  1098.    i  fTih.  315. 


y^Txiih.  Heathcote  and  others  against  Crookshanrs- 

Anagree-  ^  S SUMP S IT on  z  promissory  note;  and  for  money  had 

twen  »"  *"^  received,  is^c.     Pleas,  the  general  issue;  and  secondly, 

debtor  and  that  the  plaintiffs  ought  not  to  have  or  maintain  their  action 

tors,  that  thereof  against  the  defendant  to  recover  any  more  than  the  sum 

«pt  rconhT  °f  S^'  S^'  because  the  defendant  on  the  first  day  of  June  1785, 

poiition  in  at,  iifc.  was  indebted  to  the  said  plaintiffs,  by  virtue  of  the  several 

of  their  re-  promises  and  undertakings  in  the  said  declaration  mentioned,  in 

spective  tjjg  gun^  of  ,  3/  j^j^  an^  ^o  more,  and  the  defendant  afterwards. 

debt!,  to  be  ~ 

paid  in  a  and  before  the  exhibiting  of  the  bill  of  the  plaintifi^,  on,  bfc, 
timT"caimot  ^^®  ^^^  indebted  to  divers  other  persons,  (naming  them,)  in  cer- 
be  pleaded  tain  Other  large  sums  of  money  respectively;  and  the  said  defend- 
brought  by    ^tit^  being  80  indebted  as  aforesaid,  was  then  and  there  unable 

one  of  the 

creditors  to  recover  his  whole  demand.    [6  T.  R.  063.  3  Es^,  Cat,  SJO.  4  £0jt.  37a.  5  Ibid,  flja 

%  H,  M  31;.  lB*9iF.  a86.  a  Camp.  ^83.  3  Ibid.  175.] 

to 
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to  pay  and  satisfy  to  them  the  full  amount  of.  the  said  several     1787. 
debts,  whereof  the  saixl  plaintiffs,  and  several  other  creditors  of  — — — 

H  V  ATM 

the  said  defendant,  theu  and  there  had  notice ;  and  thereupon,       ^^^^  * 

on,  isfc  for  the  compounding  of  the  debts  of  the  said  defendant,     ^g""^ 

it  was  agreed  between  the  said  plaintiffs  and  the  said  other  ere-    shanki. 

ditoTS  bcfore-meptibned  and  the  said  defendant,  that  \hcy  the  j^g^et  v. 

said  plaintiffs  and  the  said  several  other  creditors  should  and  fT'^^* 

would  accept  the  payment  of  5/.  6if.  in  the   pound   on  the  B.JL 

amount  of  their  respective  debts,  such  payment  to  be  made  with-  Y^^t/u^o  ^/2r/ 

in  a  reasonable  time,  in  full  satisfaction  and  discharge  of  such    ^^y  /^.r 

their  debts.     And  the  said  defendant  avers,  that  he  in  pursuance    f 

of  the  «aid  agreement  afterwards   and  before  the  exhibiting  of 

the  bill  of  the  said  plaintiffs,  on,  is^c.  the  same  being  within  a 

reasonable  time  next  after  the  making -of  the  .said  agreement, 

tendered  and  offered  to  pay  and  caused  to  be  t&ndered  and 

offered  to  be  paid  to  the  said  plaintiffs  the  sum  of  5/.  5/   being 

so  much  as  amounted  to  5/.  6d.  in  the  pound  upon  the"  said  sum 

of  18/.  14/.  the  said  amount  of  the  said  debt  so  as  aforesaid 

due  and  owing  from  the  said  defendant  to  the  said  plaintiffs, 

and  which  sum  of  money  so  tendered  and  offered  to  be  paid  as 

last  aforesaid  the  said  plaintiffs  then  and  there  refused  to  accept 

of  and  from  the  said  defendant :  and  the  defendant  from  the 

time  of  the  making  such  tender  always  hath  been  and  still  is 

ready  to  pay,  iffc.  and  brings  the  same  into  Court,  (rfr. 

To  this  plea  there  was  a  general  demurrer  and  joinder.  ^ 
Shepherd  in  support  of  the  demurrer.  It  is  an  indisputable 
principle  in  law,  that  an  accord  without  satisfaction  is  not  a  good 
plea;  all  the  authorities  are  to  this  effect,  i  Ro,  Abr.  titte 
Accord^ pi.  II.  Cro.  El.  193.  And  the  mode  in  which  this  plea 
is  drawn  wiH  not  distinguish  it  from  a  plea  in  bar  to  the  whole 
action^  for  this  is  to  bar  the  plaintiff  from  recovering  more  than 
five  guineas^  which  is  only  a  part  of  the  debt  really  due.  This 
plea  of  tender  is  not  sufficient,  for  it  should  appear  that  no  more 
than  the  sum  tendered  was  due  \  at  least  the  contrary  should  not 
appear  on  the  face  of  the  plea.  Now,  unless  this  agreement  to 
take  a  less  sum  than  was  due  >vere  an  absolute  discharge  of  the 
original  consideration,  this  plea  cannot  be  supported.  On  the 
same  principle  which  determines  that  an  accord  without  satisfac- 
tion cannot  be  pleaded  in  bar  to  the  action,  it  cannot  reduce  the 
demand  on  which  the  promise  is  founded.     The  reason  why  , 

accord  without  satisfaction  is  no  plea,  is  because  the  party  can- 
not exchange  one  cause  of  action  for  another  of  the  same  na- 
ture. 
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M  CASES  IN  TRINITY  TERM, 

1 787.     was  a  question  of  law;  but  that  objection  did  not  prevail.    Tht 
■  second  objection  was,  that  the  evidence  was  not  sufficiently  set 

^atlil/^^  forth,  because  the  manner  of  keeping  or  using  the  greyhound 
Thomp-  did  not  appear,  and  the  conviction  only  pursued  the  language  of 
the  act  of  parliament.  Upon  that  occasion,  Lord  Ma/isficld  szid^ 
-convictions  must  be  precise,  that  the  Court  may  sec  that  they  fall 
within  the  jurisdiction  of  the  justices.  There  are  two  offences 
described  by  the  act  of  parliament,  keepings  or  i^jing^  for  the  pur- 
pose of  destroying  game.  There  may  be  a  keeping  without  its 
being  for  the  purpose  of  destroying  game ;  therefore  there  should 
be  evidence  of  the  purpose  for  which  it  is  kept.  But  the  evi-  . 
dence  states,  that  the  defendant  used 2s  well  as  kpt  the  greyhound 
for  the  destruction  of  game.  So  that  this  case  goes  the  whole 
length  of  deciding  the  other  objection  which  was  made  yester- 
day (a). 

Grose,  J.  As  the  precedent  in  Bum  (though  it  seems  to  roe 
a  faulty  one)  has  been  recognized  by  this  Court  in  the  case  of 
The  Xing  v.  Hartley^  of  which  f^as  not  aware  before  yesterday, 
I  think  it  must  be  supported.  It  might  be  highly  inconvenient 
to  overturn  it ;  and  I  should  be  sorry  that  any  opinion  of  mine 
should  shake  the  authority  of  an-  established  precedent ;  since  it 
is  better  for  the  subject  that  even  faulty  precedents  should  not 
be  shaken  than  that  the  law  should  be  uncertain. 

Conviction  affirmed. 

Xa)  Vide  i  5/r.  XO98.     1  fTth.  315. 


An 
xneot 
tween  a 


>jfx5th.        Heathcote  and  othera  against  Crookshanrs. 

agree-  /I S SUMP S IT on  z  pTomissoTj  note;  and  for  money  had 
and  received,  fafr.  Pleas,  the  general  issue;  and  secondly, 
debtor  and  that  the  plaintiffs  ought  not  to  have  or  maintain  their  action 
tort,  that  thereof  against  the  defendant  to  recover  any  more  than  the  sum 
MM  rwm'  ^^  5''  S^'  because  the  defendant  on  the  first  day  of  June  1785, 
poiition  in  at,  bfc.  was  indebted  to  the  said  plaintiffs,  by  virtue  of  the  several 
of  their  re-  promises  and  undertakings  in  the  said  declaration  mentioned,  in 
•PJ^'^*  .     the  sum  of  1 8/.  14/.  and  no  more,  and  the  defendant  afterwards. 

debti,  to  be  ~ 

paid  in  a  and  before  the  exhibiting  of  the  bill  of  the  plaintiffs,  on,  CsV. 
tTro^^amnot  ^^^  ^^  indebted  to  divers  other  persons,  (naming  them,)  in  cer- 
be  pleaded  tain  Other  large  sums  of  money  respectively;  and  the  said  defend- 
brought  by    ant,  being  so  indebted  as  aforesaid,  was  then  and  there  unable 

one  of  the 

creditors  to  recover  his  whole  demand.    [6  T.  R.  263.  3  JS/f.  Cat,  ftjo.  4  Eait,  37a.  5  Ibid.  2^^ 

a  H.  M  317.  xB^UP.  a86.  a  Camp.  ^83.  3  Ibid.  175.] 

to 
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to  pay  and  satisfy  to  them  the  full  ahiount  of.  the  said  several     1 787. 

debts,  whereof  the  said  plaintiffs,  and  several  other  creditors  of  " 

the  said  defendant,  then  and  there  had  notice;  and  thereupon,       "or*" 

on,  t5*f  for  the  compounding  of  the  debts  of  the  said  defendant,     aiaimst 

it  was  agreed  between  the  said  plaintiffs  and  the  said  other  ere-    shanki. 

ditOTS  bcfore-mepiioned  and  the  said  defendant,  that  \hcy  the  Bnnetv, 

said  plaintiffs  and  the  said  several  other  creditors  should  and  ^T'^^l 

would   accept  the  payment  of  5/.  6rf.  in  the   pound   on  the  B,JL 

amount  of  their  respective  debts,  such  payment  to  be  made  with-  ^/^_^^/^  ^  /2r/ 

in  a  reasonable  time,  in  full  satisfaction  and  discharge  of  such       ^y  ^c'S 

their  debts.     And  the  said  defendant  avers,  that  he  in  pursuance    / 

of  the  said  agreement  afterwards   and  before  the  exhibiting  of 

the  bill  of  the  said  plaintiffs,  on,  isfc.  the  same  being  within  a 

reasonable  time  next  after  the  making -of  the  said  agreement, 

tendered  and  offered  to  pay  and  caused  to  be  t&ndered  and 

offered  to  be  paid  to  the  said  plaintiffs  the  sum  of  5/.  5/   being 

so  much  as  amounted  to  5/.  6d,  in  the  pound  upon  the"  said  sum 

of  i^L  14/.  the  said  amount  of  the  said  debt  so  as  aforesaid 

due  and  owing  from  the  said  defendant  to  the  said  plaintiffs, 

aad  which  sum  of  money  so  tendered  and  offered  to  be  paid  as 

last  aforesaid  the  said  plaintiffs  then  and  there  refused  to  accept 

of  and  from  the  said  defendant :  and  the  defendant  from  the 

time  of  the  making  such  tender  always  hath  been  and  still  is 

ready  to  pay,  i^c.  and  brings  the  same  into  Court,  lie. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

Shepherd  in  support  of  the  demurrer.  It  is  an  indisputable 
principle  in  law,  that  an  accord  without  satisfaction  is  not  a  good 
plea;  all  the  ^authorities  are  to  this  effect,  i  Ro.  Abr.  titk 
^ccordfpl.  II.  Cro.  El,  193.  And  the  mode  in  which  this  plea 
is  drawn  win  not  distinguish  it  from  a  plea  in  bar  to  the  whole 
action }  for  this  is  to  bar  the  plaintiff  from  recovering  more  than 
five  guineaS)  which  is  only  a  part  of  the  debt  really  due.  This 
plea  of  tender  is  not  sufficient,  for  it  should  appear  that  no  more 
than  the  sum  tendered  was  due  *,  at  least  the  contrary  should  not 
appear  on  the  face  of  the  plea.  Now,  unless  this  agreement  to 
take  a  less  sum  than  was  due  >vere  an  absolute  discharge  of  the 
original  consideration,  this  plea  cannot  be  supported.  On  the 
same  principle  which  determines  that  an  accord  without  satisfac- 
tion canngt  be  pleaded  in  bar  to  the  action,  it  cannot  reduce  the 
demand  on  which  the  promise  is  founded.  The  reason  why 
accord  without  satisfaction  is  no  plea,  is  because  the  party  can- 
not exchange  one  cause  of  action  for  another  of  the  same  na- 
ture. 


U  CASES  IN  TRINITY  TERM, 

1 787.     was  a  question  of  law;  bat  that  objection  did. not  prevail.     TI16 
second  objection  was,  that  the  evidence  was  not  sufficiently  set 
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ag^a°  forth,  because  the  manner  of  keeping  or  using  the  greyhound 
TaoMP-  did  not  appear,  and  the  conviction  only  pursued  the  language  of 
the  act  of  parliament.  Upon  that  occasion,  Lord  Mansfield  said, 
-convictions  must  be  precise,  that  the  Court  may  sec  that  they  fall 
within  the  jurisdiction  of  the  justices.  There  are  two  ofi^nces 
described  by  the  act  of  parliament,  keepings  or  iuingi  for  the  pur* 
pose  of  destroying  game.  There  may  be  a  keeping  without  its 
being  for  the  purpose  of  destroying  game;  therefore  there  should 
be  evidence  of  the  purpose  for  which  it  is  kept.  But  the  evi-  . 
dence  states,  that  the  defendant  used 7^  well  as  kept  the  greyhound 
for  the  destruction  of  game.  So  that  this  case  goes  the  whole 
length  of  deciding'  the  other  objection  which  was  made  yester- 
day (a). 

Grose,  J.  As  the  precedent  in  Bum  (though  it  seems  to  me 
a  faulty  one)  has  been  recognized  by  this  Court  in  the  case  of 
The  King  v.  Hartley^  of  which  f^as  not  aware  before  yesterday, 
I  think  it  must  be  supported.  It  might  be  highly  inconvenient 
to  overturn  it ;  and  I  should  be  sorry  that  any  opinion  of  mine 
should  shake  the  authority  of  an-  established  precedent ;  since  it 
is  better  for  the  subject  that  even  faulty  precedents  should  not 
be  shaken  than  that  the  law  should  be  uncertain. 

Conviction  affirmed. 

\a)  Vide  %  Str.  XO98.     i  Wth.  315. 


yilrtith.  Heathcote  and  others  against  Crookshanrs, 

An  agree-  /I  S  SUMP  S  IT  on  z  pxomissoTy  note;  and  for  money  had 

tron  r  *"^  received,  i^c.    Pleas,  the  general  issue;  and  secondly, 

h*]*'^'  '"^  that  the  plaintiffs  ought  not  to  have  or  maintain  their  action 

ton,  that  thereof  against  the  defendant  to  recover  any  more  than  the  sum 

WW  rcim-'  °^  5'*  S^-  because  the  defendant  on  the  first  day  of  Jurte  1785, 

poiition  in  at,  bfc.  was  indebted  to  the  said  plaintiffs,  by  virtue  of  the  several 

of  their  re-  promises  and  undertakings  in  the  said  declaration  mentioned,  in 

5*f*'^*  ^  the  sum  of  1 8/.  14/.  and  no  more,  and  the  defendant  afterwards, 
debtf,  to  be  ~  . 

paid  in  a  and  before  the  exhibiting  of  the  bill  of  the  plaintiffs,  on,  isfc. 
tTraTomnot  ^^®  ^^  indebted  to  divers  other  persons,  (naming  them,)  in  cer- 
be  pleaded  tain  Other  large  sums  of  money  respectively;  and  the  said  defend- 
brought  by    ant,  being  80  indebted  as  aforesaid,  was  then  and  there  unable 

one  of  the 

creditors  to  recover  his  whole  demand.    [6  T.  R.  263.  3  JSif,  Cat,  ft  JO.  4  East  37a.  5  Ibid.  ft3a 

a  ^.  JX  317.  X  ^-  ft  i*.  a86.  a  Cam/f.  ^83.  3  Ibid.  Z75.] 

to 
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to  pay  and  satisfy  to  them  the  full  amount  of.  the  said  several      J 787. 

debts,  whereof  the  sairl  plaintiffs,  and  several  other  creditors  of  

the  said  defendant,  then  and  there  had  notice ;  and  thereupon,    "'^ J*' 
on,  t5*r  for  the  compounding  of  the  debts  of  the  said  defendant,     •r-*""' 
it  was  agreed  between  the  said  plainttfe  and  the  said  other  ere-    »haii»i^ 
ditors  bcfore-mepiioned  and  the  said  defendant,  that  \hcy  the  Bnmet^, 
said  plaintiffs  and  the  said  several  other  creditors  should  and  ^T^^] 
would  accept  the  payment  of  5/.  6rf.  in  the   pound   on  the  B,JL 
*  amount  of  their  respective  debts,  such  payment  to  be  made  with-  y^^^^^  ^  f^^, 
in  a  reasonable  time,  in  full  satisfaction  and  discharge  of  such       ^  y  Ac  * 
their  debts.     And  the  said  defendant  avers,  that  he  in  pursuance   r 
oi  the  said  agreement  afterwards   and  before  the  exhibiting  of 
the  bill  of  the  said  plaintiffs,  on,  isfc,  the  same  being  within  a 
reasonable  time  next  after  the  making -of  the  .said  agreement, 
tendered  and  offered  to  pay  and  caused  to  be  tendered  and 
offered  to  be  paid  to  the  said  plaintiffs  the  sum  of  5/.  5/   being 
so  much  as  amounted  to  5/.  6d,  in  the  pound  upon  the'  said  sum 
of  i^L  14/.  the  said  amount  of  the  said  debt  so  as  aforesaid 
due  and  owing  from  the  said  defendant  to  the  said  plaintiffs, 
and  which  sum  of  money  so  tendered  and  offered  to  be  paid  as 
last  aforesaid  the  said  plaintiffs  then  and  there  refused  to  accept 
of  and  from  the  said  defendant :  and  the  defendant  from  the 
time  of  the  making  such  tender  always  hath  been  and  still  is 
ready  to  pay,  ^c.  and  brings  the  same  into  Court,  Gff. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

Shepherd  in  support  of  the  demurrer.  It  is  an  indisputable 
principle  in  law,  that  an  accord  without  satisfaction  is  not  a  good 
plea;  all  the  ^authorities  are  to  this  effect,  i  Ro,  Abr.  titte 
Accord^ pi.  II.  Cro.  El.  193.  And  the  mode  in  which  this  plea 
is  drawn  wiU  not  distinguish  it  from  a  plea  in  bar  to  the  whJt 
action  \  for  this  is  to  bar  the  plaintiff  from  recovering  more  than 
five  guineas,  which  is  only  a  part  of  the  debt  really  due.  This 
plea  of  tender  is  not  sufficient,  for  it  should  appear  that  no  more 
than  the  sum  tendered  was  due ;  at  least  the  contrary  should  not 
appear  on  the  face  of  the  plea.  Now,  unless  this  agreement  to 
take  a  less  sum  than  was  due  ,were  an  absolute  discharge  of  the 
original  consideration,  this  plea  cannot  be  supported.  On  the 
same  principle  which  determines  that  an  accord  without  satisfac- 
tion canngt  be  pleaded  in  bar  to  the  action,  it  cannot  reduce  the 
demand  on  which  the  promise  is  founded.  The  reason  why 
accord  without  satisfaction  is  no  plea,  is  because  the  party  can- 
not exchange  one  cause  of  action  for  another  of  the  same  na- 
ture. 


06  CASES  IN  TRINITY  TERM, 

1  ^^87.    ^xttt.    Now  in  the  present  case,  a  contract  b  set  up,  not  by  deed, 
-;  nor  of  an  higher  nature  than  the  original  one.     And  though  k 


*Vn  "'    ^  '•^  pleaded  in  total  bar  of  the  original  debt,  yet  it  is  in  dis- 
charge of  it.    Not  only  accord  without  satisfaction  is  no  bar. 


•mamI.  ^^^  ^^^  tender  and  refusal,  after  accord,  is  not  sufficient  with- 
out satisfaction  and  acceptance.  9  Co.  79.  i.  For  every  accord 
must  be  full,  perfect,  and  complete. 

Tie  Court  then  desired  to  hear  the  counsel  on  the  other  side. 
Lawj  contrd.  As  to  the  cases  cited,  they  were  relied  upon  in 
Cimkr  V.  IFane  («),  which  has  since  been  repeatedly  denied  by 
this  Court  to  be  law.  But  this  is  not  strictly  the  case  of  accord 
without  satisfaction  within  any  of  the  former  determinations;  for 
here  was  a  virtual  acceptance  by  the  plaintiiF,  and  a  performance 
by  the  defendant.  In  i  Ro.  Mr,  pi.  14.  it  is  laid  down  that  an 
accord  to  do  a  certain  thing  at  a  particular  time  in  satisfaction 
of  the  action,  though  executory  at  the  time,  yet  if  it  be  executed, 
is  a  good  bar  to  the  action.  It  is  clearly  established  that  tender 
and  refusal  is  in  all  cases  equivalent,  as  between  die  parties^ 
to  the  performance  of  any  act  agreed  to  be  done.  Jones  v. 
BarkUjf  DougL  659.  This  is  not  a  plea  of  accord  and  satisfac- 
tion, but  it  .is  an  agreement. among  all  the  defendant's  creditors 
that  they  will  accept  a  less  sum  of  money  in  satisfaction  of  their 
respective  debts ;  and  this  is  not  z' nudum  pactum,  for  the  plain- 
tiff derives  a  benefit  from  it,  inasmuch  as  the  defendant  might 
otherwise  give  a  preference  to  his  other  creditors.  This  agree- 
ment is  so  far  binding  as  between  the  several  creditors,  that  if 
one  sue  to  the  prejudice  of  the  rest,  they  may  maintain  an  ac- 
tion against  him.  Then  if  the  agreement^  be  gqod  as  between 
the  creditors,  it  is  so  as  between  the  debtor  and  any  one  of  them. 
The  actidns  of  all  are  suspended,  which  is  beneficial  to  each. 
This  agreement  is  founded  on  mutual  promises,  for  which  either 
party  may  maintain  his  action.  The  one  agrees  to  forbear  for 
a  reasonable  time,  and  the  other  to  pay  at  the  expiration  of  a 
reasonable  time.  It  is  a  good  plea  to  an  action  of  assumpsit,  that 
after  the  promise  the  plaintiff  discharged  the  defendant  from  it(j); 
If  then  an  agreement  to  discharge  the  defendant  from  his  pro- 
mises without  any  thing  ^  good,  much  more  will  an  agreement 
to  discharge  the  defendant  on  paying  part  of  the  demand  be  sup- 
ported. This  is  like  an  arbitrament,  where  a  less  sum  than  the 
whole  demand  is  ordered  to  be  paid :  here  is  an  ascertainment  of 

<«)  X  Str.  4%6,  {k)  a  Letn.  214.  Cn.  Car,  383. 

the 
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Ac  debt ;  a  security  for  the  payment  of  it  by  appropriating  a  fsnd     1 7t7. 
for  that  purpose ;  and  a  forbearance  of  all  the  creditors  to  sue  in  ■ 

the  mean  time.     In  Case  v.  Barber  {a),  it  was  said,  that  thott|^    *^ot  ** 
in  former  times  the  pleading  of  an  accord  without  execution  in     jr«<>^ 
the  whole  was  not  good ;  yet  now  the  law  being  taken,  tliat  mn-    mammI 
tual  actions  lie  on  such  agreements,  such  plea  shall  be  allowed : 
that  case  indeed  was  determined  upon  the  statute  of  frauds.    la 
the  case  of  Cumber  v.  JFane^  the  Court  said  they  would  see  ia 
all  cases  that  it  was  a  reasonable  satisfaction  before  they  would 
hold  it  to  be  good:  this  then  is  a  reasonable  satisfaction,  oAier^ 
wise  nothing  short  of  the  whole  demand  can  ever  be  considered 
a  reasonable  satisfaction  in  any  case. 

AsHHURST,  J.  The  only  question  heve  is,  whether  this 
promise  by  the  plaintiff  to  take  a  less  sum  than  the  whole  de> 
mand,  was  obligatory  on  the  party  ab  origitie,  or  whether  it  was 
a  mulum  pactum  for  want  of  a  consideration.  I  am  clearly  of 
opinion,  that  it  was  a  nuibim  pactum  in  its  creation.  Here  there 
18  a  debt  of  20/.  due  from  the  defendant,  and  a  promise  by  the 
plaintiff  to  take  off  5/.  only,  which  is  in  effect  a  promise  to  give 
the  defendant  15/.  For  a  promise  to  forgive  the  defendant  15^ 
is  like  a  promise  to  give  that  sum.  But  such  a  promise  is  a 
nudum  pactum  for  want  of  a  consideration,  and  therefore  is  not 
binding  unless  it  be  execiKed.  It  is  true,  indeed^  that  if  jt.  pro- 
mise to  give  B.  15/.  and  he  actually  pays  it,  he  cannot  recover 
it  back  again ;  but  here  the  question  is,  whether  an  agreement  by 
the  plaintiff  to  take  a  less  sum  is  obligatory  without  acceptance. 
It  has  been  said,  that  a  tender  is  in  all  cases  equivalent  to  pay- 
ment :  but  that  is  not  so;  for  if  a  tender  be  pleaded  in  bar  of  a 
promise,  it  is  not  taken  as  a  payment  but  as  a  bar  to  the  action. 
This  agreement  Is  not  binding  in  law:  the  plaintiff  is  always  en- 
titled to  the  whole  denund.  And  therefore  as  this  agreement 
has  not  been  followed  up  by  an  actual  acceptance,  which  is  nc» 
gatived  by  the  record,  it  was  not  obligatory.  And  the  plaintifi^ 
whether  from  caprice  or  any  other  motive,  was  at  liberty  to  re- 
fuse taking  less  than  his  whole  demand. 

BuLLER,  J.  The  question  in  this  case  is,  whether  there  is 
any  consideration  for  the  promise  as  suted  in  the  plea.  It  has 
•been  said  by  the  defendant's  counsel  that  in  eficct  by  this  agree- 
ment the  debt  was  ascertained,  a  fund  was  provided  for  the  pay- 
ment of  it,  and  all  the  creditors  were  bound  to  forbear.    If  the 

(a)  Sir  T,  Raym,  450.    Sir  T,  Jomet  158. 

»  .   fact 
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fact  had  been  so^  that  might  have  been  a  good  plea :  but  the  re- 
>  verse  appears  by  the  defendant's  plea.  For  first  the  debt  is  not 
ascertained  by  the  agreement;  it  is  only  averred  that  it  amounts 
to  so  much,  nor  is  any  time  specified  for  the  payment  of  it. 
Secondly,  No  fund  is  appropriated  for  the  payment  of  the  debt. 
If  the  debtor  had  assigned  over  all  his  efiects  to  a  trustee^  in  order 
to  make  an  equal  distribution  among  all  his  creditors,  that  would 
have  been  a  good  consideration  in  law  for  the  promise  :  but  no 
.such  fact  appears  in  this  case.  Thirdly,  it  was  said  that  all  the 
creditors  were  bound  by  this  agreement  to  forbear :  but  that  is 
not  stated  by  the  plea.  It  is  only  alleged  that  they  agreed  to 
take  a  certain  proportion :  but  that  is  a  nudum  pactum  unless 
they  had  afterwards  accepted  it.  In  the  case  in  which  Cumbgr 
V.  Wane  was  denied  to  be  law  (a),  the  party  actually  accepted. 
But  as  the  plaintitF  in  the  present  case  refused  to  take  less  than 
the  whole  demand,  the  plea  is  clearly  bad. 

Judgment  for  the  plaintifF(^). 

(«)  HaritddU  T.  Howard^  H,  26  G.3.  B.  iL  (i)  I  Lord  Raym.  laa. 


Friday^ 

In  debt  for 
goodf  sold 
and  deliver- 
ed the  pUin- 
tiffdcckred 
that  the  de- 
fendant ai 
Weitmiiuter 
im  tbt  cpunty 
cfMidtUesex 
toat  indtiieJ 
H  bim  in  a 
certain  sum 
for  goods 
sold  and  de- 
livered; 
without  al- 
leging an  ex- 
press con- 
tract, and 
place  where 
such  con- 
tract was 
made;  upon 
special  de- 
murrer  for 
these  causes, 
the  Court 
held  the  con- 
tract and  ve- 
nue well 
laid. 


Emert  against  Fell. 

n^HIS  was  an  action  of  debt.  The  first  count  in  the  decla- 
ration stated,  that  the  defendant,  on  &r.  at  Westnunster^  in 
the  county  of  Middlesex^  was  indebted  to  the  plaintiff  in  the  sum 
of  2/.  1 2s.  6d,  for  divers  goods,  wares,  and  merchandises,  by 
the  plaintiff  before  that  time  sold  and  delivered  to  the  defendant 
at  his  special  instance  and  request.  There  were  other  counts 
for  work  and  labour,  money  paid>  laid  out,  and  expended,  and 
money  had  and  received,  in  the  same  form. 

To  this  declaration  there  was  a  special  demurrer,  assigning  the 
following  causes;  that  the  several  supposed  contracts,  on  which 
the  said  debt  above  demanded  is  alleged  to  have  arisen,  arc  iiot> 
nor  is  either  of  them,  sufficiently,  or  in  any  manner,, stated  or 
set  forth  in  the  said  declaration ;  and  also  that  it  is  not  stated 
when  or  where  the  said  supposed  contracts  or  causes  of  action 
or  any  of  them  were  or  was  made  or  arose;  and  also  that  it  doth 
not  appear  that  any  or  either  of  them  were  or  was  made  in  the 
county  where  the  venue  is  laid. 

Gibbs  in  support  of  the  demurrer,  contended  tliat  the  plaintiff 
could  not  recover  this  demand  in  debt.    He  admitted  that  in 

some 
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tome  cases  debt  would  lie  for  'gooda  sold  and  delivered,  but  in-     1787 . 
•isted  that  this  was  not  one  of  those  cases,  for  it  did  not  appear  ' 

that  the  demand  was  certain.     In  Toung  v.  AsUumham  {d)f    ^^^"J 
where  debt  was  brought  by  an  innrkeeper  for  board  and  lodging,      F«w* 
Anderson^  Ch.  J.  held- that,  because  there  was  no  af^em^t  be- 
tween the  parties,  nor  any  certain  price  fixed,  an  action  of  debt 
would  not  lie.  So  in  the  present  case,  where  no  previous  con^ 
tract  was  made  for  the  sale  of  the  goods,  debt  will  not  lie,  tliough 
assunfjit  may  be  supported  on  a  quantum  valebant.     In  Vame  t; 
Afamvairing  (^),  Lord  Chief  Justice  Ponbr  said,  «<  debt  is  upon 
<<  the  contract  or  sale,  but  inJMtatus  assumpsit  is  an  action  on  the 
'<  promise,  and  lies  only  because  of  the  promise.    If  A.  bring 
«<  inMitatus  assumpsit  for  lo/.  for  a  horse  sold,  if  it  were  sold  for 
<'  more  or  less,  the  plaintiff  shall  recover  what  it  was  sold  for:  but 
<<  if  debt  be  brought  on  that  contract,  and  it  turn  out  to  be  mort 
<<  or  less,  the  plaintiff  cannot  recover,  for  it  is  zprstcipiquoi  reddat 
«!  so  much  money  in  particular.*'  A  dcclarfition  in  debt  therefore 
should  state  that  the  debt  arose  by  contract ;  for  a  contract  is  the 
gist  of  the  action  of  debt :  here  no  contract  appears;  the  declara* 
tion  only  states,  that  the  defendant  was  indebted  in  so  much ;  but 
if  the  goods  were  delivered  without  any  contract^  debt  will  not 
lie.    But  even  supposing  that  the  Court  could  infer  a  contract 
from  the  words  of  this  declaration^  <<  that  the  defendant  was  in« 
«  debted,"  yet  as  the  contract  is  the  gist  of  this  action^  there 
should  be  a  venue  shewing  the  place  where  the  contract  was 
made.  In  assumpsit  the  undertaking  is  the  gist  of  the  action,  and 
there  it  is  necessary  to  state  where  the  promise  was  made.  For 
a  count  for  goods  sold  and  delivered  could  not  be  supported,  if 
no  place  were  alleged  where  the  promise  was  made.   If  then  in 
assumpsit  it  be  necessary  to  state  the  place  where  the  pronaise, 
which  is  the  foundation  of  that  action,  was  made,  it  is  equally  , 
necessary  in  an  action  of  debt  to  allege  where  the  contract  was 
made,  which  is  the  gist  of  such  an  action.    But  here  no  place  is 
^hewn  where  the  contract  was  made :  the  declaration  only  alleges 
that  the  defendant  Was  indebted  at  Wistminster^  without  saying 
that  the  goods  were  sold  and  delivered  at  Westmnster,  If  the  de- 
fendant be  indebted  to  the  plaintiff,  it  is  a  debt  every  where;  but 
the  contract  must  be  made  at  a  particular  place,  which  should  be 
4hewn.  It  would  not  be  sufficient  in  debt  on  bond  to  allege  that 
the  defendant  was  indebted  at  Westminster ^  without  stating  that 
thC/  bond  was  made  at  Westminsters    The  general  mode  of  de- 
claring in.  debt  is  a  strong  confirmation  of  this  argument,  since  '• 

(«)  3  Iron,  X6t^  {i)'F9rUu^^^. 

there 
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1787.     there  {s  not  a  aiiigie  instance  in  any  book  of  entries  of  any 
—  deelasado/i  in  this  ibrm :  die  legular  fera  is,  that  whereas  the 
^^^    defendant  had  bought  of  the  pbiatiff,  fgfc.  to  be  paid  by  the 
Fall,     defendant  at  a  panicttbar  pbce. 

Rmti/lf  eontrk^  was  Stopped  by  the  Court. 
AsHHuasYy  J.  It  seems  to  me  that  the  declaration  is  suffi. 
cient.  There  is  a  renue  bod  in  the  beginning,  ^  that  whereas 
**  the  defendant  at  W^stmnster^  in  the  eounty  of  Middlesex^  was 
^  indebted  to  the  platmiiF;"  that  must  be  taken  to  be  the  place 
where  the  contract  was  made  fiat  the  sak  of  the  goods.  The 
venue  goes  to  the  whole  dedaraciea. 

BouLER,  J.  As  to  the  first  objection,  that  no  contract  is  stated 
is  tWdedaratioa;  the  WHsrds  ^'sotd  and  ddii^red,'*  imply  a 
eohtract;  for  there  cannot  be  a  safei  unless  two  parties  agree. 
This  wovhi  be  sofficient  on  a  mutmtusj  or  for  money  lent.  As 
to  At  other  poittt;  the  Tcnue  cannot  be  laid  in  a  plainer  man- 
^  acff  than  it  b  in  the  pieaentcase  ;  the  declaration  states  th;it  the 
defendant  at  JVaUmnsUry  m  the  county  of  MitUlesex^  was  in- 
debted to  the  pbuttiff.  If  k  were  necessary  for  the  plaintiff*  to 
ptove  that  the  contract  was  made  at  Watmmsifr,  it  may  be 
done  under  this  description :  but  it  is  not  necessary ;  for  it  may 
be  proved  any  wiicve,  which  shews  that  the  venue  is  merely 
added  for  formes  sake ;  and  it  is  sufficiently  laid  here. 
G&osjiy  J.  ckschrcd  himsdf  of  the  same  (pinion. 

Judgment  for  the  plaintiC 
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centin  time,   -I^    a  ^t  and  ffOB  the  20th  Oet^  I  'ji6ijr9m  amy  p9tU  in  Neu>* 

thedmeon   ^>famd&9M/'/i9 /uaAviM^  Of  hc^ 

voy^Tfr^m  "  Ubcrty  to  touch  at  ItJmtd^  and  any  ports  in  the  CbameU* 
that  iiuured,  Theie  wcffc  aho  enuAts  for  nu>ney  had  and  received,  and  money 
^n^^  ?^^  '^  defendant  pleaded  the  general  issue,  m»  assmnpsii. 
dT^h  th  "^^^  ^^^'^^  ^"^  ^'^  ^^  ^  iittiMiga  after  last  .£«ilff  Tenn  at  OtdU^ 
tfterwards  Adff,  Londm,  before  BuUer^  }.  idien  the  jnry  found  a  verdict  for 
f^^^^tbe  ^  plainiiff,  damages  97/.  18/.  subject  to  the  opinion  of  the 
voyage  de-  CooTt,  ott  the  foUowittg  case^  That  die  defendant  on  the  ist  d^ 
th^pdi^,  of  March  1786  had  under-wrictnn  a  policy  of  insurance  for  50JL 
aft^  *ti^d  ^  ^  Hemium  of  five  guineas  ptr  wd.  upon  the  same  ship,  on 
upon  wbic?  the  interest  and  foe  die  account  and  use  of  the  pkintifi^  ^  at 

the  pohcy 

wastoharaattadied.    [yT.ICnSa.    IgM^^.ZH'    xAf.&^^b.] 

"and 
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^  and  from  Torquay  to  the -banks  of  Nift^tmdlanJ,  and  to  any     l^9^• 

<«  and  aU  port  or  ports  in  NewfifunJlaml,  and  during  her  stay  ^ 

^  there,  and  in  port,  or  at  sea,  and  banking,  coasting,  and      ^J)J^ 
"  fishing  on  the  banks  and  shore,  until  the  aoth  of  October  1786  Moowif 
«*  inclusive.''    That  afterwards  (w«.)  on  the  a4th  of  Octoier 
1786,  the  policjr  of  imuranee  in  question  was  tendered  to  Mr. 
James  Allen,  and  two  other  underwriters,  with  the  words^  «  on 
^  the  banks  or  from  any  ports  in  Newfoundland  to  FdmmOb^  or 
«  her  ports  of  discharge  in  En^^nd,  with  liberty  to  toudi  at 
M  LreUmdy  and  in  ;uiy  ports  in  the  Chemmli*  which  policy,  so 
worded,  the  said  Jmmes  Allen  and  the  said  two  other  under* 
writers  declined  to  under.write$  whereupon  the  broker  who 
^flfected  the  same  struck  out  the  words,  <*  On  the  banks  or,** 
and  then  they  underwrote  the  same ;  and  afterwards  on  the 
same  day  the  policy  stated  in  the  declaration  with  the  words 
struck  out  as  aforesaid  was  tendered  to  the  defendant,  who 
underwrote  the  same  for  100/.  at  a^prenHum  of  two  guineas  for 
cent.    It  was  agreed  that  this  insurance  was  to  take  up  the  ship 
from  the  aoth  October.     On  the  ist  of  October  1786,  the  ship 
left  a  port  in  Nenvfoundland,  and  went  to  the  Banks,  ished  there 
taUk  tlw  7th  Oct^y  and  sailed  from  thence  on  riiat  day  to 
England,  and  of  course  nerer  did  fish  or  remain  upon  die 
Banks  after  the  aoth  October  1786.    The  vessel  was  lost  on  the 
30th  November  following  in  the  course  of  her  voyage  home* 
wards. 

Baldwin,  for  the  plaintiff,  argued  diat  upon  die  construciiea 
of  the  policy  it  was  by  no  means  necessary  that  tfae  ship  should 
be  in  any  port  m  Nem^bnndland  on  the  aoth  Oe$ober,  theday  Ott 
which  the  policy  was  to  attach;  jbecause  if  die  had  performed 
any  part  of  her  voyage,  that  was  so  much  in  favour  of  the  de- 
fendant. It  was  a  mere  description  cf  the  time  when  the  policy 
was  to  attach.  In  order  to  get  at  the  meaning  of  the  parties,  it 
is  necessary  to  consider  the  reason  why  the  wording  of  the 
policy  was  altered.  It  was,  because  the  underwriters  would 
not  insure  the  vessel  during  the  time  that  she  was  fishiqg  upon 
die  Banks;  they  would  only  insure  the  vopg^  homewards; 
Aerefore,  though  the  risk  of  the  assured  began  from  the  7th» 
yet  as  the  risk  of  the  underwriters  was  not  to  commence  till  the 
loth,  it  coidd  make  no  difference  to  them;  and  in  fact  their 
¥iA  was  consideraUy  lessened,  as  she  was  part  of  her  way 
bomewards  before  the  policy  could  attach. 
Mit^gi^  contra,  was  stopped  by  the  Court. 

ASHIfORrTt 
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1787.        AsHHURST,  J.  This  question  is  very  clear.  One  of  two  things 

■  must  necessarily  be  the  case.  Either  the  policy  never  attached  at 

^j^^     all,  because  the  ship  did  not  sail  upon  the  voyage  insured  ;  or  if 

^foDjoLi-  she  did,  there  was  afterwards  a  deviation  by  her  going  to  the 

Banks  to  fishi  instead  of  proceeding  homewardsi  according  to 

the  terms  of  the  policy.     It  is  immaterial  which  was  the  case  ^ 

for  either  way  the  defendant  is  discharged. 

BuLLBR,  J.  The  first  is  the  substantial  ground,  namely,  that 
the  policy  never  attached  at  all.  Where  a  policy  is  made  in 
such  terms  as  the  present  to  insure  a  vessel  from  one  port  to 
another,  it  certainly  is  not  necessary  that  he  should  be  in  port 
at  the  time  when  it  attaches,  but  then  she  must  have  sailed  011 
the  voyage  insured^  and  not  on  any  other.  Now  what  is  the 
case  here :  The  voyage  insured  is  from  a  port  in  Newfoundland 
to  England:  whereas,  this  vessel  sailed  to  tie  Bants,  which  was 
a  different  voyage.  This  point  has  been  already  decided  by  the 
case  of  Wooldridge  and  Bojdell  (a),  where  it  was  held,  that  if  a 
shipj  insured  for  one  voyage,  sail  upon  another,  although  in 
the  same  track  part  of  the  way,  and  she  be  taken  hefore  the 
dividing  point  of  the  two  voyages,  the  policy  is  discharged. 
That  was  a  stronger  case  than  the  present,  for  there  the  very 
intention  of  sailing  upon  a  different  voyage  than  that  insured 
vacated  the  policy.  Here  she.  actually  went  and  fished  upon 
the  Banks  after  she  sailed  from  port. 

GrosBj  J.  The  object  of  the  underwriter's  striking  out  the 
wc»rds  mentioned,  was  to  avoid  this  very  risk  of  fishing  upon  the 
Banks.  It  certainly  is  material  whether  a  ship  saiU  immedi- 
ately from  her  port,  as  she  has  there  an  opportunity  of  making 
every  necessary  preparation  for  tlie  voyage. 

Postea  to  the  defendant. 

(a)  Dewgl*  16. 


Tuesday^ 
June  19th. 

If  two  per- 
sons agree 
to  perform 
certain 
work  in  t 
limited 
time,  or  to 
pay  a  stipu< 
lated  weekly 

turn  for  such  time  afterwards  %%  it  should  remain  unfinislied,  and  a  bond  is  prepared  in  the  name  p£ 
both,  but  is  ekecuted  by  one  only,  with  condition  for  the  due  performance  of  the  work,  or  ihe 
payment  of  the  weekly  sum,  and  the  work  is  not  finished  in  the  ume  ;  sudi  weekly  payments  arc 
not  by  way  of  penalty,  but  in  the  nature  of  liquidated  damages,  and  may  be  set  on  by  the  obUgc« 
ifk  an  action  brought  against  him'by^the  obligor  who  executed  (a),  [a  B,  ft  P«  346*] 
(a)  Vide  H,  BL  tUp.  C.  B,  131. 

fav. 


c 

A  SSUMPSrr  for  work  and  labour;  for  goods  sold  and  de- 
-^^  livered,  money  paid,  ^c.  Pleas,  non  assumpsit;  adiy, Set-off 
for  money  paid,  and  had  and  received;  3dly,  A  plea  of  set  off  as 
follows :  That  heretofore,  to  wit,  on  the  27 th  day  of  June  1785, 
to  wit,  at,  Isfc,  the  plaintiff  by  a  certain  writing  obligatory  sealed^ 


./u. 
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{9V.  became  heU  and  finnly  bound  to  the  defendant  in  the  sum      1787. 
of  a3d/.  to  be  paid  to  the  defendant,  when  he  the  piainti£F  ■ 
should  be  thereto  afterwards  requested,  with  and  under  a  ccr-  '"iji^"* 
tain  condition  thereto  subscribed  and  underwritten,  reciring  that    Dtchs. 
the  defendant  had  contracted  and  agreed  with  the  committee 
chosen  for  the  ordering,  appointing,  and  directing  of  the  repairs 
of  the  parish  chureh  of  St.  MaryJi^Batv,  London^  for  repairing 
of  the  said  parish  church,  according  to  a  certain  particular  or 
plan  thereof  giren ;  and  reciting,  that  one  John  DowUjt  therein 
called  the  above  bounden  JJm  Dowteff  but  who  never  executed 
the  said  writing  obligatory,  and  the  plaintiff,  had  contracted  and 
agreed  with  the  defendant,  that  thej  would  do,  perform,  and 
execute,  all  the  smith's  and  ironmonger's  work,  to  be  done  and 
performed  in  and  about  die  repairs  of  the  said  parish  chureh, 
and  which  were  mentioned  and  expressed  in  the  said  particular 
plan,  or  estimate,  and  in  the  manner  therdn  directed  to  be  done, 
and  find  and  provide  all  the  materials  for  the  doing  thereof 
widiin  the  time  or  space  of  six  weeks  from  the  day  of  the 
date  of  the  said  writing  obligatory,  at  and  for  the  price  or  sum 
of  118/.  i&r.  which  was  agreed  to  be  paid  in  three  montha 
after  the  S2ud  parish  church  should  be  completely  repaired ;  and 
had  agreed  that  if  they  should  not  have  done  and  performed  the 
said  smith's  and  ironmonger's  work  within  the  rime  therein  be« 
fore-4nentioned  to  have  been  agreed  upon  and  limited  for  the 
doing  thereof,  they  would  forfeit  and  pay  to  the  defendant  the 
sum  of  lo/.  for  every  week  after  the  expiration  of  the  rime  agreed 
upon  and  limited  for  the  doing  thereof,  until  the  said  smith's  and 
ironmonger's  work  should  be  completely  finished }  the  condition 
therefore  of  the  said  writing  obligatory  was,  that  they  the  said 
ycbn  Dow/ey  and  the  plaintiff  should  within  the  time  or  space 
of  six  weeks  perform  in  a  good  and  workmanlike  manner,  ac« 
cording  to  the  said  phn,  all  the  snuth's  and  ironmonger's  work, 
bV.  and  should  find  and  provide  the  materiak,  (sTc,  and  should 
keep  indemnified  the  defendant,  his  executors,  (sV.;  and  that  if 
they  the  said  Jobn  Dcfvky  and  the  plaindff  should  make  de£iull» 
or  should  neglect  to  do  the  said  smith's  and  ironmonger's  work 
within  the  rime  limited,  they  should  well  and  truly  pay  to 
the  defendant,  his  executors,  isfc.  the  sum  of  loA  for  every 
week  from  the  time  the  said  smith's  and  ironmonger's  work^ 
ought  to  be  done,  bdng  six  weeks  from  the  day  of  the  date 
,  of  the   said  wriring  obligatory,  as  therein  above  mention- 
ed,  until  die  same  should  be  completely  finished.    And  the 
Voi..n.  D  defendant 
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1787.  defendant  in  fact  saith,  that  the  said  John  l)0Ufkf  and  the  plain- 
■tiff  did  not,  nor  did  cither  of  them,  within  the  said  time  or 
^a^ln^^  space  of  six  weeks  from  the  day  of  the  dale  of  the  said  writing 
DvoHi.  obligatory,  do,  perform,  or  execute,  or  cause,  tfc.  aU  the  amith'a 
and  ironmonger's  work,  ^c.  but  neglected  and  omitted  so  to 
do,  and  therein  failed  and  made  default,  and  on  the  contrary 
thereof  suffered  and  permitted  the  said  amith'a  and  ironmon* 
get's  work  to  be  and  remain  unfinished  for  the  space  of  four 
weeks  next  after  the  expiration  of  the.  time  agreed  upon  and 
limited  for  the  doing  thereof  as  aforesaid ;  whereby,  and  by 
force  of  the  said  writing  oblieatory  and  condition,  the  plaintiff 
became  liable  to  pay  to  the  defendant  the  sum  of  40/.  being 
at  and  after  the  rate  of  10/.  for  each  and  every  week  of  the 
said  four  weeks,  after  the  expiration  of  the  time  so  agreed  upon 
and  limited  for  the  doing  of  the  said  smith's  and  ironnioi^;er'8 
work,  during  which  the  same  so  remained  unfinished  as  afore- 
said ;  and  the  said  sum  of  40/.  and  every  part  thereof  at  the 
time  of  the  commencement  of  this  suit  was  and  still  is  really 
and  justly  due  and  owing  from  the  plaintiff  to  the  defendant 
upon  and  by  virtue  of  the  said  writing  obligatory,  and  the  con« 
dition  thereof;  and  which  said  sum  of  40/.  so  due  and  owing 
from  the  plaintiff  to  the  defendant  exceeds  the  damages  sus- 
tained by  the  plaintiff,  by  reason  of  the  not  performing  of  the 
said  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  out  of  which  said  sum  of  40/.  he  the  defendant 
is  ready  and  willing  and  hereby  offers  to  set  off  and  allow  the 
amount  of  the  damages  sustained  by  the  plaintiff,  according  to 
the  form  of  the  statute,  iafc.  and  this  the  defendant  is  ready  to 
verify,  wherefore,  ^c. 

To  this  third  plea  there  was  a  general  demurrer,  and  joinder 
in  demurrer. 

Lawt  in  support  of  the  demurrer,  contended  that  the  third 
plea  setting  off  the  four  penalties,  at  the  rate  of  10/.  for  four 
weeks  after  the  expiration  of  the  time  limited  for  doing  the 
amith's  and  ironmonger's  work,  could  not  be  supported.  First, 
because  it  attempts  to  set  off  a  penalty  instead  of  the  money 
justly  due.  If  this  set-off  can  be  allowed  at  all,  it  must  be  under  . 
the  8  G€9.  %.  c.  24.  /.  5«  But  that  statute  does  not  extend  to 
this  case  ;  for  that  only  allows  the  debt  really  and  justly  due  to 
be  set  off.  So  that  a  paialty  cannot  be  set  off  at  all :  now  this  is 
strictly  a  penalty ;  the  words  creating  the  penalty  are  « that  the 
'« plaintiff  shaXLjorfat  and  pay  loA  weekly,  Gfr."    And  it  cannot 

be 
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be  coBsidered  as  a  mere  compensation  to  the  defendant  for  non-     1787. 
performanee  of  the  work  within  the  time  limited ;  for  it  does 


not  appear  that  the  defendant  was  himself  under  any  limitation  ^"^"1** 
in  point  of  time  as  to  the  performance  of  his  contract  with  the  Dychs. 
commissioners.  It  is  likewise  excessivei  because  it  bears  no  pro- 
portion to  the  whole  sum  to  be  paid  for  the  work  done.  And 
there  are  no  other  limits  to  the  penalty  than  the  penalty  of  the 
bond  itadf.  If  it  be  contended  by  the  defendant's  counsel,  that 
this  is  in  the  nature  of  a  liquidated  satisfaction,  it  is  to  be  ob- 
served that  this  is  not  like  any  of  those  cases  which  have  been 
determined  on  that  ground.  In  the  case  of  Rdft  t.  Piterson  (a)^ 
where  the  lessee  covenanted  to  pay  %n  increased  rent  for  plough- 
ing op  meadow  ground,  it  was  considered  not  as  a  penalty,  but 
as  a  liquidated  sadsfaetion :  for  it  was  only  an  agreement  to  pay 
a.  larger  sum  for  using  the  land  in  a  particular  way.  But  the 
present  case  is  that  of  a  strict  penalty,  in  consequence  of  not 
performing  an  agreement,  for  which  there  does  not  appear  to  be 
any  equivalent  to  the  party.  There  are  several  cases  where  pe* 
nakiea  have  been  considered  in  the  nature  of  liquidated  danuges» 
but  those  are  cases  where  the  penalties  hsive  barely  exceeded  the 
sums  really  due,  and  they  have  been  allowed  to  save  the  parties 
expense.  Svchwas  the  case  of  TaU  v.  Rybmd^  i  Cb.  Cas*  183. 
In  Nidr^  v.  Hogan(h)f  it  was  determined  that  a  penalty  caiv- 
not  be  set  off.  If  an  action  had  been  brought  on  this  bond,  it 
would  have  been  competent  to  the  jury  to  have  given  less  da- 
mages than  the  amount  of  these  penalties,  a  Rot.  Abr.  703.  pi. 
9.  (r)  Before  the  stat.  8  CST  9  )F.  3.  the  jury  mgii  have  given 
kss  damages  than  the  penalty,  i  Lev.  1 1 1.  And  since  the 
statute  they  ougk  to  give  |he  damages  nally  sustained  by  the 
non-performance  of  the  work.  Here  the  party  might  be  put 
in  as  good  a  plight  as  if  the  condition  of  the  bond  had  been 
performed :  this  rule  was  laid  down  by  Lord  Somers  (d),  that 
in  such  a  case  a  Court  of  Equity  would  relieve  ;  therefore  the 
defendant  should  have  averred  that  the  damages  really  incurred 
by  the  non-performance  of  the  agreement  amounted  to  the  sum 
which  he  intended  to  set  off*.  This  is  not  like  the  case  of  de« 
mnrrage,  which  is  a  stipulated  rate  of  hire,  and  not  a  forfeiture ; 
for  there  the  o^Hier  of  the  ship  loses  the  use  of  her  during  the 
whole  time  die  is  detained^  and  the  other  party  has  the  use  of 
her  the  whole  time. 

(s)  6  Bn.  Pari  Csu  47a  (4  %  Bkrr.  1014. 

(f)  Vide  4  Burr,  saa9.  SSiX.    .  W  ^^^'  "•  ^^""^  487* 

Da  But 
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1 787.        But  secondly,  This  cannot  be  set  off,  because  there  is  no  strict 
mutuality.    It  sets  off  money,  which,  by  the  condition  of  the 


'"^"*  bond,  was  to  become  due  from  the  plaintiff  and  another,  and  not 
Dtcbx.  from  the  plaintiff  alone,  by  virtue  of  an  antecedent  agreement 
between  the  three.  And  though  this  bond  was  only  executed 
by  the  plaintiff,  yet  the  defendant  is  estopped  from  saying  that 
this  debt  is  not  due  from  the  plaintiff  and  another  ;  he  cannot 
dispute  their  joint  liability.  Besides,  the  breach  assigned  is  not 
warranted  by  the  condition.  The  bond  is  conditioned  for  the 
performance  pf  certain  work  in  a  limited  time  by  two,  or  pay- 
ment  by  two  of  10/.  ^week.  The  breach  should  have  been 
assigned,  that  the  two  had  ndther  done  the  work,  nor  paid  the 
money,  whereby  the  penalty  became  forfeited.  Whereas  it  is 
assigned,  that  the  two  had  not  done  the  work,  Igc*  whereby  the 
one  became  liable  to  pay  the  10/.  per  week :  but  no  such  liability 
was  created  by  the  bond  itself. 

The  other  side  was  stopped  by  the  Court. 

AsHHURST,  J.    The  sums  set  off  are  in  the  nature  of  liqui- 
dated damages,  and  are  such  a  kind  of  penalty,  if  they  may  be 
called  by  tlut  name,  as  a  Court  of  Equity  would  hot  relieve 
against.    The  object  of  the  parties  in  naming  this  weekly  sum 
was  to  prevent  any  altercation  with  respect  to  the  fnanium  of  da* 
mages  which  the  defendant  might  sustain  by  reason  of  the  non- 
performance of  the  contract.    It  would  have  been  difficult  for 
the  jury,  to  have  ascertained  what  damages  the  defendant  had 
really  suffered'  by  the  breach  of  the  agreement  \  and  therefore  it 
was  proper  for  the  contracting  parties  to  ascertain  it  by  their 
agreement.    So  that  this  is  a  case  of  stipulated  damages,  and  it 
is  not  to  be  considered  as  a  penalty.     If  so,  and  the  parties  have 
entered  into  a  joint  and  several  bond,  it  becomes  the  separate 
debt  of  both,  and  therefore  may  be  set  off  against  ehher.   Then 
it  has  been  objected,  that  there  is  no  mutuality  in  the  debts ; 
because,  first,  it  is  a  joint  debt ;  and  secondly,  that  the  plaintiff 
should  have  a  compensation  from  the  other  party :  as  to  the 
first,  it  is  sufficient  to  say,  that  this  is  a  separate  as  well  as  aymr 
debt,  and  therefore  may  be  set  off.   And  as  to  the  other  ground 
of  ohjecdon,  it  is  not  necessary  to  determine  that  question,  in 
this  case }  but  if  it  were,  I  think  he  might  have  compensation 
in  another  form,  by  bringing  an  action  for  money  paid,  laid 
out,  and  expended  to  his  use.    But  that  is  not  matoial  as  be- 
tween these  parties. 

BULLCR, 
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BuLLBR,  J.    'The  principal  question  to  be  considered  iSf     1787. 

whcAer  this  is  m  the  nature  of  Hqaidated  damages  or  a  penalty. 

When  there  is  a  penalty  in  the  bond,  it  is  strange  that  the  sum  ^''J^^"" 
mentioned  in  the  condition  should  be  called  a  penalty.  I  do  not  Dtcbs. 
know  how  there  can  be  an  equitable  and  a  legal  penalty.  But 
this  is  as  strongly  a  case  of  liquidated  damages  as  can  possibly 
exist,  and  is  like  the  case  of  demurrage.  In  either  case  it  is  im* 
possible  to  ascertain  precisely  what  damages  the  party  has  reaUy 
sustained ;  and  therefore  the  contracting  parties  agree  to  pay 
a  stipulated  sum.  Then  it  was  contended  that  the  defendant 
might  have  recovered  less  damages  than  the  amount  of  this  sti* 
pnlated  sum  before  a  jury :  but  that  is  not  so.  In  the  case  of 
Lowe  V.  Peers  (a),  where  a  stipulated  sum  was  claimed  for 
breach  of  a  marriage  contract,  Lord  Mans/Ud  said,  «  where  the 
<^  precise  sum  is  fixed  and  agreed  upon  between  the  parties^ 
**  that  very  sum  is  the  ascertained  damage,  and  the  jury  are 
«<  confined  to  it."  As  to  the  case  in  i  Lev,  that  was  determin- 
ed on  the  ground  of  its  being  a  catching  bargain.  The  phdn. 
tiflfs  counsel  then  objected  to  this  set-o£F  because  there  was  no 
mutuality;  but  that  depends  on  the  question,  whether  the  debt 
is  due  from  the  plaintiff  and  another  person,  or  from  the  plain* 
tiff  alone.  If  the  former,  the  debt  cannot  be  set  off:  but  it 
appears  that  the  bond  was  executed  by  the  plaintiff  alone.  No 
debt  can  arise  upon  the  bond  firom  the  other  party  who  did  not 
execute.  The  plaintiff  therefore  alone  can  be  sued  upon  the 
bond ;  so  that  there  is  a  mutuality. 

Grose,  J.  was  of  the  same  opinkm. 

But  the  Court  afterwards  gave  the  plaintiff  leare  to  ameqd  oor 
payment  of  costs. 

(a)  4  JImt.  S215. 


The  Kino  against  The  Inhabitants  of  Chertset.     2^^ 

rF>WO  justices  by  an  order  removed  the  pauper  Jeme  FUly  An  agree- 

-^   from  Thorpe  to  Cbertsey^  both  in  the  county  di  Sttrrj.  This  da^ncr'to 

order  being  appealed  against  to  the  Sessions,  was  confirmed,  J^^^ 

subject  to  the  opinion  of  this  Court  on  the  following  case :  and  to  do 

The  pauper  was  hired  for  a  year  at  the  wages  of  4/.  and  [5*,°®^** 


served  out  that  year  with  Mr.  Slnrlej  in  the  parish  of  Cbertfij.  for  a  year. 
About  three  weeks  before  that  service  expired,  her  father^  who  board  and 

lodging  >ad 
other  pcrainatft,  it  a  good  hiring  for  a  year,  though  the  daughter  it  to  be  at  Vibcrty  to  earn  whaft 
the  can  hy  her  bbour  ;  aud  a  aervice  under  it  will  be  tufficient  to  gain  a  tettkmcnt. 

was 
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1787.    was  a  day-labourer,  in  consequence  of  his  wife's  deatb,  came 
to  the  pauper  and  applied  to  her  to  come  and  fire  with  him  to 


*^a  tfiw***  ^°  ^^  offices  of  a  servant  for  a  year  in  the  parish  of  Thorpe, 
The  inhabi-  and  offered  her  her  board  and  lodging,  and  such  profits  as  she 
Cii»T»ET.  could  make  by  keeping  fowls,  and  what  she  could  earn  by  her 
own  labour ;  and  if  that  did  not  produce  as  much  as  she  got  at 
Mr.  Shirley\  her  father  was  to  make  up  the  difference.  She 
agreed  to  come  on  those  terms,  and  came  accordingly;  and 
lived  with  him  in  pursuance  of  that  agreement  in  the  parish  of 
Thorpe  for  a  year  and  upwards,  during  which  time  she  got  about 
one  guinea  and  a  half  by  keeping  fowls,  and  two  guineas  and  a 
half  by  going  out  charing,  and  taking  in  plain  work  ;  and  at  tht 
end  of  the  year  her  father  gave  her  ten  shillings,  as  an  additional 
recompence  for  her  having  gone  out  V9[ith  him  to  reap  in  the 
harvest  month. 

Silvester  and  Shepherd,  in  support  of  the  order  of  Sessionss 
admitted  that  a  father  might  hire  a  child  as  a  yearly  servant 
so  as  to  enable  the  child  by  the  service  to  gain  a  settlemietit^ 
but  contended  that  in  the  present  case  there  was  not  a 
sufficient  hiring  of,  and  service  by  the  pauper  in  the  parish 
of  Thorpe,  It  appears  in  the  special  case,  that  the  pauperis 
father  on  his  wife's  death  applied  to  the  pauper  to  come  and 
live  with  him,  but  she  was  not  hired  to  supply  the  place  of 
any  other  servant ;  and  it  appears  from  the  facts  stated,  that 
the  daughter  was  not  under  the  control  of  her  father  as  a 
servant,  for  she  was  expressly  permitted  to  earn  what  she 
could  by  her  own  labour  by  serving  whom  she  pleased.  The 
'  pauper  therefore  could  not  possibly  be  considered  as  the 
servant  of  the  father  within  any  of  the  adjudged  cases  upon 
this  subject,  for  she  was  not  under  the  command  and  control  of 
her  master  during  the  whole  year  ;  the  contract  was  not  bind- 
ing, for  as  she  was  at  liberty  to  work  for  whom  she  pleased,  the 
father  was  not  entitled  to  her  earnings,  nor  could  he  compel  her 
to  perform  his  work.  Now  if  the  pauper  were  not  hired  zs  a  ser-» 
vant,  her  living  with  and  serving  her  father  will  not  give  her  a 
settlement  in  Thorpe.  This  point  was  determined  between  the 
parishes  of  Gregory  Stoke  zndPittfmnster(a).  If  the  ease  between 
the  parishes  of  Jesscp  and  Missenden{b)  be  cited  on  the  other 
side,  it  is  to  be  observed  that  that  case  Mly  determined  that 

where  there  was  a  hiring,  the  cifcumistance  of  its  being  a  hiring 

> 

(a)  B^L  989.  ,  [h)  Jf$L  14%. 
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by  a  father  could  make  no  diflTerence:  there  the  hiring  ^W     i7*7» 
stated  as  a  fact;  bat  here  no  such  fact  appears. 


Palmer^  comtrij  was  stopped  by  the  Court.  ^^Ig^^ 

ASHH0RST,  J.  All  thkt  is  necessary  to  give  a  settlement  Th*  Jnh*bi- 
imder  these  statutes  is,  that  there  should  be  a  hiring  for  a  year  csbrtist. 
aod  a  serrice  for  a  year.  As  to  the  hiring  for  a  year,  it  is  only 
necessary  to  read  the  words  Of  the  case  to  determine  it;  it  states 
that  the  pauper's  father  applied  to  her  to  come  and  live  with 
him  to  do  the  offices,  of  a  servant  for  a  ear  on  certain  termSy 
which  she  agreed  tO|  and  that  she  came  accordingly  and  lived 
mth  bim,  in  pursuance  of  that  agreement^  for  a  year.  The  objec- 
rion  is,  that  this  is  no  hiring,  because  the  Sessions  have  not 
stated  that  the  pauper  lived  as  an  hired  servant ;  but  there  is  no 
occasion  for  the  Sessions  to  state  that  expressly,  if  it  sufficiently 
appear  from  the  terms  of  the  contract :  now  in  the  present  case 
that  does  appear.  Then  it  was  objected  that  the  contract  was. 
not  binding:  but  that  is  not  so^  she  was  hired  to  do  all  the 
offices  of  a  servant  for  a  year.  The  terms  of  the  contract  are 
not  such  as  would  enable  the  pauper  absolutely  to  leave  her 
father*s  service,  but  only  to  do  particular  work  for  her  own 
benefit :  she  was  first  bound  to  perform  all  his  work,  and  con- 
sistently with  that  she  was  at  liberty  to  gain  as  much  as  she 
could  earn  by  her  own  labour.  This  therefore  was  a  good 
hiring  for  a  year.  And  as  to  the  service,  the  case  states  that 
the  pauper  lived  with  her  father  in  pursuance  of  the  agreement 
for  a  year.  This  is  by  no  means  like  the  Pittminster  case;  for 
there  was  no  hiring  at  all  for  any  time. 

(a)  Gross,  J.  In-order  to  gain  a  settlement  by  hiring  and 
service,  there  must  undoubtedly  be  a  hiring  for  a  year  and  a 
service  for  a  year.  But  in  the  hiring  it  is  not  necessary  to  use 
technical  terms :  the  word  ««  hiring'*  need  not  be  stated  on  the 
case ;  it  is  sufficient  if  it  z^ycxt  that  the  servant  agreed  to  serve 
and  the  master  to  pay  for  that  service  for  a  year.  Then  the  cir- 
cumstance of  the  father  being  the  master  of  his  own  child  will 
not  vary  the  case.  This  was  not  a  hiring  generally  by  the  father 
as  long  as  he  livedo  but  a  hirittg  for  a  year  expressly.  The  father 
cyffifred  the  pauper  certain  terms,  which  it  is  stated  she  agreed  to 
accept ;  then  there  was  a  contract  between  them  for  the  hiring. 
-  Accordmg  to  the  terms  of  this  contract,  she  was  not  at  liberty  to 
desert  her  fathci's  service ;  she  was  only  permitted  to  do  what 

(a)  BoLLEB ,  J.  wa»  liuipg  at  Gumatt  ihe  whole  of  thii  ^J . 

Other 
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1787.    other  work  she  could  consutently  with  her  father's  tcnitxi 
»  which  she  was  first  bound  to  p^orm.    She  did  ererjr  thbg 


Tb«  ^«  which  related  to  her  father's  service  ;  and  her  earning  besides 
The  inhabi.  that  will  not  prevent  its  being  considered  as  a  hiring  for  a  year. 
CmTtw.  And  as  to  the  senrice^  it  is  expressly  stated  that  the  pauper  lived 
with  her  father  for  a  year  in  pursuance  eftbai  agnemeni.  There- 
fore the  rule  must  be  made  absolute  for 

Quaslung  both  the  orders. 


^"'"^  Page  against  Divine  and  Others. 

The  party     C\^  *  '"'^  ^®  *^^  'C2L}xse  why  the  interlocutory  judgment 
^vewer  of  should  not  be  set  aside  for  irregularity,  it  appeared  that 

a  deed  u  al-  this  was  an  actiou  of  trespass,  to  which  the  defendant  pleaded 
dajt  f<nr^at  ^  justification  on  a  deed^  which  he  set  out ;  that  on  Friday 
evening  the  plamtiBF  demanded  oyer  and  a  copy  of  that  deed^ 


CXCiUtiTC  of 

Che  da]r  on    which  not  being  complied  with  on  the  Monday  following,  he 
which  It  It    jjgjjgj  judgment ;  and  the  only  question  was,  what  time  the 
defendant  was  allowed  to  give  oyer  in. 

Morgan  in  support  of  the  rule ;  GarrofVf  against  it. 
AsHHURST,  J.  The  defendant  has  two  days  in  which  to 
give  oyer  and  a  copy  of  the  deed,  which  are  Mb  reckoned  exclu^ 
sive^  And  the  party  of  whom  oyer  is  demanded,  must  carry  it 
to  the  opposite  party.  In  the  present  case  the  judgment  was 
signed  before  the  expiration  of  the  two  days  \  and  therefore  it  is 
irregular. 

Rule  absolute. 


SfSS*        •    M^BOURNE  against  Nixon  and  Others. 

Mo  proceed-  "VTO  proceedings  having  been  had  in  this  cause  for  above  a. 
km  ha^  "^  year,  it  became  necessary  for  the  plsuntifi^to  give  a  term's 
Scplintiff'  ^^^^^  ^^  proceeding.  Two  days  before  Hilary  Term,  the  plain- 
two  dflja  tiffgave  notice  of  his  intention  to  proceed  \  on  the  14th  February^ 
to^Tm  ^^°  ^y*  ^'^  ISIary  Term,  the  rule  to  plead  was  served  •,.  and 
pre  notice  on  the  1 8th  Jfyril^  in  the  course  of  the  same  vacation,  the  plain- 
ttBtMn  to     tiff  signed  judgment  for  want  of  a  plea ;  which 

proceed: 

two  days  after  the  tenn  he  aenred  a  rale  to  plead;  and  the  same  vacatioa  judgment  wat  signed 

for  want  of  a  pica ;  which  wai  held  to  be  reguJar. 

Lowndes 


Mil* 

■OORNB 
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LawuUs  moved  to  set  aside  for  inegolaritj,  contending  that  1787. 
the  rule  of  the  Courts  which  requires  a  term's  notice  to  be  given 
before  the  plaintiff  can  proceed^  comprehends  the  term  and  the 
vacation.  That  ihe  defendant  had  the  four  first  days  of  Esutef  n^ 
Term  to  plead.  That  no  rule  to  plead  could  be  given  in  the  va- 
cation. And  that  even  if  the  vacation  as  well  as  the  term  were 
not  meant  to  be  included  bj  the  rule^  the  judgment  had  been 
ugned  too  soon^  for  it  appears  to  be  signed  as  of  Hilary  Tetm$ 
so  that  there  was  not  even  a  term's  notice. 

Cbamhn^  cwOrd^  insisted  that,  according  to  the  practice  of  the 
Court,  the  judgment  was  regular,  for  that  the  rule  did  not  extend 
beyond  the  term.  And  though  the  judgment  appeared  to  be 
signed  as  of  Hilary  Term,  the  defendant  had  had  in  fact  the 
benefit  of  the  rule  for  a  whole  term.    And 

Tie  C^urt  (after  consulting  the  Master)  were  of  that  opinion; 
adding  that  the  judgment  would  appear  to  be  regular  on  the 
record,  though  signed  as  of  Hilary  Term.  For  the  rule,  requir- 
ing a  term's  notice  when  no  proceedings  have  been  had  in  the 
cause,  ^as  only  a  rule  of  Court  introduced  for  the  benefit  of 
the  party,  the  full  benefit  of  which  the  defendant  had  had  in 
this  instance. 

Rule  discharged  (a).   . 

(«)  Vkle  8aU.  457-  ^A5*    6  M^i.  it. 


The  Kino  against  The  Inhabitants  of  MroDLSZOT.    j^!!^ 

npHE  paupers  H.  Musgrave^  8.  his  wife,  and  C.  their  child,  a  dcsd, 
■*•  were  removed  by  an  order  of  two  justices  from  the  parish  31th!?li»di 
of  JUiddlezoy^  Somerset ^  to  die  parish  of  Sydhiry^  Devotu   On  ap»  cf  tht  ep* 
peal  tt>  the  Sesrions  that  order  was  quashed,  subject  to  the  opt-  SwJodS 
nion  of  this  Court  on  the  following  case :  ^  pradnct 

The  appellants  having  proved  a  hiring  and  service  of  the  pau-  &rimi/mm 
per  for  a  year^  in  the  parish  of  Middbaey,  the  respondents  pro-^^^^^ 
posed  to  diew  diat  a  setdement  could  not  be  gained  thereby,  by  twudf  md 
reason  of  subsisting  indentures  of  the  pauper's  apprenticesUp  to  ceivcd  in 
one  Tbamas  Warrtn  of  Sydbury  at  the  dme  of  such  hiring  and  ser-  ^j^^ 
vice :  they  had  given  a  nodce  to  die  appelbmts  of  the  substance  fraofoT  the 
and  to  the  efii^ct  following,  vfws.)  to  produce  at  the  trial  of  the  d^). 
appeal,  a  certain  indenture  of  apprendceship,  bearing  date  on  or  TJ«  ^5^*^ 


a  CMC  down  to  the  Sestioos  to  be  restated  on  a  mere  Ibfmat  objection,  if  enough  eppcv  to  f 
them  to  decide  accordbg  to  the  merits  of  tlie  case. 

(«}  Boviltt  V.  Laigwrtij,  poat.  5  voL  5.  A    [S^.  Cm.  7S4«  Contrsy  8  JUti,  54$.] 

about 
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1787.    other  woik  she  ^ jx  ^^^^g/ebf  li^^  ^^^ove 

■  which  she  ^     ^^-^'^sfQ^  ^  Thomas  Warren  $ 

■"4^""  which  re'  ^*fij:!?^f*^^%^l  P«>d««<i  '^ 

The  inhibi.  that  wU'        ^'      ^'^ J  ^^  ^^^  ^*  *"^  Signatures*  but  no 
CwM-«T.  And  af  ///»  ^ii^^/^J^^^  1^^^  cridence  was  jidduoed  by 

with  )        '''^f^ ^^tf*[l^l^^^        «"^  delivery  thereof  i  where- 
fore ^iE*-^2^^^i^^^''^  ^*  appellants  that  the  same 
^S!^^f^!^^           without  proving  the  execution 
^"  g^^^gi<^.^gDswercd  that,  comixq;  from  the  hands 
^^^fp  "T**^  ^f  to  be  received  in  evidence  against  the 
*1^af^^'  ^/rM>»f  P'^^  ^^  *^  cxecuticHi.    The  Court 
^    t^'^diM^  P*^^  ought  to  be  given  of  the  due  execu- 
iM^^^^  iiidefit«"«*  refused  to  admit  the  same  in  cvi- 
who « 17                 Zitcf  ^  J juch proof.   The  respondents  then  produced  the 
^^yV:                  xgflpc  ^\^  ibe  ssad  supposed  indenture,  which  they  proved 


to 


lowed  •  t^^^i^esccnted,  and  tendered  the  same  in  evidence;  but  the 

^mc  10'^''^  ,«fii«ed  to  admit  the  said  counterpart.    The  pauper 

cxX  Cbtf*^  ^  ggid  Thomas  Warren  in  the  parish  of  Sydburj  for  more 

^y  '^'^^rtro  f**^*  subsequent  to  the  dattc  of  the  said  supposed  inden- 

^^  **•   £  apprenticeship,  and  afterwards  before  the  term  thereof 

**  vcrf  without  any  consent  of  the  said  Thomas  Warren^  served 
f;  2  7^^^  ^^  aforesaid,  in  the  parbh  of  Middlezoy,  under  a  hiring 
^  ^nc  5^»f«^/  Wiltox. 

JladS}  Serjeant,  and  Watson^  in  support  of  the  order  of  Sessions, 
observed  that  the  case  was  defectively  stated;  the  fact  being  that 
tlie  pauper  was  bound  apprentice  to  Warren  at  the  time  he  re- 
sided in  another  parish,  and  before  he  became  an  inhabitant  of 
Sjdhtry.   If  dislt  f^ct  had  been  stated,  the  production  of  the  in« 
dentures  of  apprenticeship  would  not  have  concluded  the  ap- 
pellanis.  But  even  if  this  case  be  not  sent  down  to  be  re*-6tated, 
ihe  rule  must  be  discharged,  for  it  is  not  stated  as  a  fact  that  the 
pauper  was  an  apprentice  at  the  time  he  hired  himself  to 
Hrorren* 
The  counsel  on  the  other  side  virere  stopped  by  the  Court. 
AsHHt>RST,  J.   The  Sessions  have  done  v^rong  in  refusing  to 
adimt  this  evidence;  because  as  the  indentures  of  apprenticeship 
came  out  of  the  hands  of  the  appellants,  they  were  concluded 
'  from  ^ying  they  were  not  properly  executed.  Therefore  fiie  in- 
dentures ought  to  have  been  received  \  and  consequently  the  or- 
der of  Sessions  must  be  quashed. 

BuLLSR,  J.   The  only  question^  as  a  general  one,  m  this  case 
ill  whether  the  indentures  of  apprenticeship  should  have  been 

received 
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ttceired  in  evidence.    I  do  n<5t  go  the  whole  kngth  of  saying      1787* 
that  the  production  of  them  by  the  appellants  was  conclusive  ■ 
against  them,  but  undoubtedly  they  ought  to  have  been  received,  '^^l^^ 
In  civil  actions  where  a  plaintiflF  wishes  to  give  in  evidence  a  deed  '^^  Inhrti- 
in  the  defendant's  custody,  he  gives  the  defendant  notice  to  pro-  MwDLk- 
dace  it  i  arid  the  deed,  when  produced,  must  frim^  facte  be      *®^' 
taken  to  be  duly  executed ;  'because  the  plaintiff,  not  knowing 
who  are  the  subscribing  witnesses,  cannot  come  prepared  at  the 
trial  to  prove  the  execution  of  the  deed.    Therefore  an  instru- 
ment, coming  out  of  the  hands  of  the  opposite  party,  must  be 
taken  to  be  proved.    If  indeed  there  be  any  fraud  in  the  tase,  the 
other  party  will  not  be  precluded  from  impeaching  it.     Bi^t  in 
this  particular  case  it  appears  that  if  the  appellants  had  not  pro* 
duced  the  indentures  at  all,  the  counterpart  nnist  have  been  ad> 
mitted  in  evidence,  which  would  have  been  sufficient. 

The  next  question  is,  whether  this  case  should  be  sent  dowti 
to  the  Sessions  to  be  re-stated.  Now,  strictly  speaking,  the  jus- 
tices at  the  Sessions  ought  to  find  facts,  and  not  the  evidence  of 
those  facts.  But  we  all  know  that  of  late  years  this  Court  has 
not  been  very  acute  in  finding  out  trifling  objections  in  the  mati» 
ner  of  stating  Sessions-cases,  where  enough  appears  to  warrant 
the  Court  to  decide  according  to  the  justice  of  the  case.  Now 
here  there  cannot  be  any  doubt  what  the  merits  of  this  case  are, 
and  what  would  have  been  the  effect  of  the  indentures,  if  they 
had  been  received  in  evidence ;  it  must  have  appeared  as  a  fact 
by  a  reference  to  the  dates  that  at  the  time  of  the  hiring  and 
service  the  pauper  was  an  apprentice. 

Gmse,  J.  This  evidence  should  undoubtedly  have  b^n  re- 
ceived, though  it  might  not  be  conclusive :  as  if  it  had  bfceti 
impeached  on  the  ground  of  fraud  ;  but  still  it  was  gt)od  evi- 
dence. If  the  indentures  had  not  been  produced,  the  countetw 
part  i^Ottld  have  been  sufficient  evidence.  Then  the  questiofi  ift, 
vriietfaer  we  should  send  this  case  back  again  to  the  SessionI,  at  the 
request  of  the  parties  who  made  this  sort  of  objection.  It  toeltil 
to  me  diat  the  objection  was  frivolous  at  the  Sessions )  and  the 
doubt,  if  any,  was  removed  by  the  oter  of  the  respondents  id 
prove  tht  counterpart.  On  strict  grounds  of  law  the  Scbsionfe 
have  done  wrong ;  and  according  to  the  substantild  justiee  of 
the  case  we  ought  not  to  send  it  dowft  to  bis  re-stated* 

GiUif  who  was  to  have  argued  in  support  of  die  rule,  theft 
Atiitionied  die  following  cases  in  which  the  same  {kSiht  had  been 
det^riniAed.    Tbonipmt.  J^^t,  M.  li (^9,  s,\B.  R.    Oat 

modon 
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1 787.     about  die  loth  dzj  of  January  1 784,  whereby  Hemj  Musgtaw 
'  (the,  pauper,)  was  put  and  placed  apprentice  to  Thomas  Warren  g 

^^J^  and  an  indenture  to  that  purport  was  accordingly  produced  in 
The  inhabi-  Goutt  by  the  appellants  with  proper  seals  and  signatures,  but  no 
MiifoLB-  aubscribing  witness  thereto ;  and  no  evidence  was  adduced  by 
107.  the  respondents  to  prote  die  sealing  and  deli^ry  thereof  i  where- 
upon it  was  contended  on  the  part  of  the  appellants  that  the  same 
could  not  be  given  in  evidence  without  proving  the  execution 
diereof ;  to  which  it  was  answered  that,  comixq;  from  the  hands 
of  the  appellants,  it  ought  to  be  received  in  evidence  against  the 
party  producing  it  without  proof  of  the  execution.  The  Court 
being  of  opinion  that  proof  ought  to  be  given  of  the  due  execu^ 
tion  of  the  said  indenture,  refused  to  admit  the  same  in  evi- 
dence without  such  proof.  The  respondents  then  produced  the 
counterpart  of  the  said  supposed  indenture,  which  they  proved 
to  be  duly  executed,  and  tendered  the  same  in  evidence;  but  the 
Court  also  refused  to  admit  the  said  counterpart.  The  pauper 
served  the  said  Tbwnas  Warren  in  the  parish  of  Sydlmrj  for  more 
'  dun  two  years  subsequent  to  the  date  ofthe  said  supposed  inden- 
tures of  apprenticeship,  and  afterwards  before  the  term  thereof 
expired,  without  any  consent  of  the  said  Thomas  Warren^  served 
for  a  year  as  aforesaid,  in  the  parish  of  Middlezoy^  under  a  hiring 
to  one  Samuel  WUtopc. 

Rcoke,  Serjeant,  and  Watson^  in  support  of  the  order  of  Sessions, 
observed  that  the  case  was  defectively  stated;  the  fact  being  that 
the  pauper  was  bound  apprentice  to  Warren  at  the  time  he  re- 
sided in  another  parish,  and  before  he  became  an  inhabitant  of 
Sjdburj.  If  diat  fact  had  been  stated,  the  production  of  the  in- 
dentures -of  apprenticeship  would  not  have  concluded  the  ap- 
pdlalils.  But  even  if  this  case  be  not  sent  down  to  be  re-stated, 
the  rule  must  be  discharged,  for  it  is  not  stated  as  a  fact  that  the 
pauper  was  an  apprentice  at  the  time  he  hired  himself  to 
HrurrAi* 
The  counsel  on  the  other  side  were  stopped  by  the  Court. 
AshhOrst,  J.  The  Sessions  have  done  v^rong  in  refusing  to 
admit  this  evidence ;  because  as  the  indentures  of  apprenticeship 
canie  out  of  the  hands  of  the  appellants,  they  were  concluded 
from  saying  they  were  not  properly  executed.  Therefore  die  in- 
dentures ought  to  have  been  xecdved ;  and  consequendy  the  or- 
der of  Sessions  must  be  quashed. 

BuLLBR,  J.   The  only  question,  as  a  general  one,  in  this  case 
iS|  whether  the  indentures  of  apprenticeship  should  have  been 

received 
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received  in  evidence.    I  do  n<5t  go  the  whole  kngth  of  saying      1787. 
dut  the  production  of  them  by  the  appellants  was  conclusive 


against  them,  but  undoubtedly  they  ought  to  have  been  received.   '^J^]^^ 
In  civil  actions  where  a  plaintiflF  wishes  to  give  in  evidence  a  deed  ^Hk  Inhrti- 
in  the  defendant's  custody,  he  gives  the  defendant  notice  to  pro-  MioDLt* 
duce  it  i  arid  the  deed,  when  produced,  must  frim^  facte  be      *®^- 
taken  to  be  duly  executed ;  ^because  the  plaintiff,  not  knowing 
who  are  the  subscribing  witnesses,  cannot  come  prepared  at  the 
trial  to  prove  the  execution  of  the  deed.    Therefore  an  instru- 
ment, coming  out  of  the  hands  of  the  opposite  party,  must  be 
taken  to  be  proved.    If  indeed  there  be  any  fraud  in  the  ease,  the 
other  party  will  not  be  precluded  from  impeaching  it.     Bi^t  in 
this  particular  case  it  appears  that  if  the  appellants  had  not  pro* 
duced  the  indentures  at  all,  the  counterpart  must  have  been  ad> 
mitted  in  evidence,  which  would  have  been  sufficient. 

The  next  question  is,  whether  this  case  should  be  sent  dowti 
to  the  Sessions  to  be  re-stated.  Now,  strictly  speaking,  the  jus- 
tices at  the  Sessions  ought  to  find  facts,  and  not  the  evidence  of 
those  facts.  But  we  all  know  that  of  late  years  this  Court  has 
not  been  very  acute  in  finding  out  trifling  objections  in  the  mati» 
ner  of  stating  Sessions-cases,  where  enough  appears  to  warrant 
the  Court  to  decide  according  to  the  justice  of  the  case.  Now 
here  there  cannot  be  any  doubt  what  the  merits  of  this  case  are, 
and  what  would  have  been  the  effect  of  the  indentures,  if  they 
had  been  received  in  evidence  \  it  must  have  appeared  as  a  fact 
by  a  reference  to  (he  dates  that  at  the  time  of  the  hiring  and 
service  the  pauper  was  an  apprentice. 

Gmse,  J.  This  evidence  should  undoubtedly  have  b^n  te« 
ceived,  though  it  tnight  not  be  conclusive :  as  if  it  had  bfceti 
impeached  on  the  ground  of  fraud  ;  but  still  it  was  gt)od  evi« 
dence.  If  the  indentures  had  not  been  produced,  the  countetw 
part  i^ottld  have  been  sufficient  evidence.  Then  the  question  ift, 
vriiether  we  should  send  this  case  back  again  to  the  SessionI,  at  the 
request  of  the  patties  who  made  this  sort  of  objection.  It  teellU 
to  me  diat  the  objection  was  frivolous  at  the  Sessions )  afid  the 
doubt,  if  any,  was  removed  by  the  oter  of  the  respotideft^s  I6 
prove  thte  counterpart.  On  strict  grounds  of  law  die  S«bsionfe 
have  done  wrong ;  and  according  to  the  substailtild  jttstiee  of 
the  case  we  ought  not  to  send  it  dowtt  to  bis  re-stated* 

GiUst  who  was  to  have  argued  in  support  of  the  rule,  thvn 
Ati^tioned  the  following  tases  in  which  the  same  {M$iVit  had  been 
det^tmiAed.    Tbotupm  t.  }W/>  Af.  18  0«^  3.  AX.    On  t 

motion 
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1 787.     about  Ac  10th  day  of  January  1 784,  whereby  Henry  Musgtave 
'  (*c  pauper,)  was  put  and  placed  appraitice  to  Tlsomas  Warren  i 

^^a^y  ^^  ^  indenture  to  that  purport  was  accordingly  produced  in 
The  inhftbi.  Goutt  by  the  appellants  with  proper  seals  and  signatures,  but  no 
MiimLB.  aubscribing  witness  thereto ;  and  no  eridence  was  adduced  by 
zoT.  the  respondents  to  prote  the  sealing  and  delivery  thereof;  where- 
upon it  was  contended  on  the  part  of  the  appellants  that  the  same 
could  not  be  given  in  evidence  without  proving  the  execution 
thereof;  to  which  it  was  answered  that,  comixq;  bom  the  hands 
-oi  the  appellants,  it  ought  to  be  received  in  evidence  against  the 
party  producing  it  without  proof  of  the  execution.  TheCourt 
being  of  opinion  that  proof  ought  to  be  given  of  the  due  execu^ 
tion  of  the  said  indentuie,  refused  to  admit  the  same  in  evi- 
dence without  such  proof.  The  respondents  then  produced  the 
counterpart  of  the  said  supposed  indenture,  which  they  proved 
to  be  duly  executed,  and  tendered  the  same  in  evidence^  but  the 
Court  also  refused  to  admit  the  said  counterpart.  The  pauper 
served  the  said  Thmas  Warren  in  the  parish  of  Sydbury  for  more 
-  than  two  years  subsequent  to  the  date  ofthe  said  supposed  inden- 
tures of  apprenticeship,  and  afterwards  before  the  term  thereof 
expired,  without  any  consent  of  the  said  Thomas  Warren^  served 
for  a  year  as  aforesaid,  in  the  parish  of  Middlezoy^  under  a  hiring 
to  one  Samuel  Wilton, 

Rooke^  Serjeant,  and  Watson^  in  support  of  the  order  of  Sessions, 
observed  that  the  case  was  defectively  stated;  the  fact  being  that 
the  pauper  was  bound  apprentice  to  Warren  at  the  time  he  re- 
sided in  another  parish,  and  before  he  became  an  inhabitant  of 
Sydbury.  If  dislt  fact  had  been  stated,  the  production  of  the  in« 
dentures  -of  apprenriceship  would  not  have  concluded  the  ap- 
pellanis.  But  even  if  this  case  be  not  sent  down  to  be  re*-6tated, 
the  rule  must  be  dischai^ged,  for  it  is  not  stated  as  a  fact  that  the 
pauper  was  an  apprentice  at  the  time  he  hired  himself  to 
HrurrAi* 

The  counsel  on  the  other  side  were  stcTpped  by  the  Court. 

ASHHtmsT,  J.  The  Sessions  have  done  v^rong  in  tefusing  to 
admit  tbiaevidence;  because  as  die  indentures  of  apprenticeship 
canie  out  of  the  hands  of  the  appellants,  they  were  concluded 
from  ^ying  they  were  not  properly  executed.  Therefore  die  in- 
dentures ought  to  have  been  received }  and  consequently  the  or- 
der of  Sessions  must  be  quashed. 

BuLLBR,  J.  The  only  question,  as  a  general  one,  in  this  case 
iS|  whether  the  indentures  of  apprenticeship  should  have  been 

received 
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received  in  evidence.    I  do  not  go  the  whole  kngth  of  saying      1787. 
that  the  production  of  them  by  the  appellants  was  conclusive 


against  them,  but  undoubtedly  they  ought  to  have  been  received,  '^^l^^ 
In  civil  actions  where  a  plaintiflF  wishes  to  give  in  evidence  a  deed  ^Hk  inhiK- 
in  the  defendant's  custody,  he  gives  the  defendant  notice  to  pro-  Mwotk- 
dace  it  J  arid  the  deed,  when  produced,  must  frhn^  facie  be      *®^' 
taken  to  be  duly  executed ;  because  the  plwntiff,  not  knowing 
who  arc  the  subscribing  witnesses,  cannot  come  prepared  at  the 
trial  to  prove  the  execution  of  the  deed.    Therefore  an  instru- 
ment, coming  out  of  the  hands  of  the  opposite  party,  must  be 
taken  to  be  proved.    If  indeed  there  be  any  fraud  in  the  ease,  the 
other  party  will   not  be  precluded  from  impeaching  it.     Bi^t  in 
this  particular  case  it  appears  that  if  the  appellants  had  not  pro* 
duced  the  indentures  at  all,  the  counterpart  must  have  been  ad» 
mitted  in  evidence,  which  would  have  been  sufficient. 

The  next  question  is,  whether  this  case  should  be  sent  dowti 
to  the  Sessions  to  be  re-stated.  Now,  strictly  speaking,  the  jus- 
tices at  the  Sessions  ought  to  find  facts,  and  not  the  evidence  of 
those  facts.  But  wc  all  know  that  of  late  years  this  Court  has 
not  been  very  acute  in  finding  out  trifling  objections  in  the  mzihm 
ner  of  stating  Sessions-cases,  where  enough  appears  to  warrant 
the  Court  to  decide  according  to  the  justice  of  the  case.  Now 
here  there  cannot  be  any  doubt  what  the  merits  of  this  case  are^ 
and  what  would  have  been  the  effect  of  the  indentures,  if  they 
had  been  received  in  evidence ;  it  must  have  appeared  as  a  fact 
by  a  reference  to  the  dates  that  at  the  time  of  the  hiring  and 
service  the  pauper  was  an  apprentice. 

Gmse,  J.  This  evidence  should  undoubtedly  have  b^n  te« 
reived,  though  it  might  not  be  conclusive :  as  if  it  had  hteti 
Impeached  on  the  ground  of  fraud  ;  but  still  it  was  gt)od  evi- 
dence. If  the  indentures  had  not  been  produced,  the  countetw 
part  would  have  been  sufficient  evidence.  Then  the  questiofi  is, 
whether  we  should  send  this  case  back  again  to  the  SessionI,  at  the 
request  of  the  patties  who  made  this  sort  of  objection.  It  teetfift 
to  me  that  the  objection  was  frivolous  at  the  Sessions )  and  the 
doubt,  if  any,  was  removed  by  the  oikr  of  the  respondents  id 
prove  the  counterpart.  On  strict  grounds  of  law  the  S«bsionfe 
have  done  wrong ;  and  according  to  the  substailtild  jttstiee  of 
the  case  we  ought  not  to  send  it  dowft  to  bis  re-8tated» 

GiUSf  who  was  to  have  argued  in  support  of  the  rule,  theft 
Ati^tioned  ^e  following  eases  in  which  the  same  p6itix  had  been 
det^riniAed.    Tbonipmt.  J^s,  Af.  iS  (Se9,  $.\B.  R.    Ont 

motion 
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1 787.     d>«it  die  loth  day  of  January  1 784,  whereby  Henry  Musffravc 
'  (the,  pauper,)  was  put  and  placed  apprentice  to  Thomas  JVarrmg 

^^a^ilT  *^^  "*  indenture  to  that  purport  was  accordingly  produced  in 
The  lohabi.  Gourt  by  the  appellants  with  proper  seals  and  signatures,  but  no 
MiimLB-  subscribing  witness  thereto ;  and  no  eridence  was  adduced  by 
zoT.  the  respondents  to  prote  the  sealing  and  delivery  thereof  i  where- 
upon it  was  contended  on  the  part  of  the  appellants  that  the  same 
could  not  be  given  in  evidence  without  proving  the  execution 
thereof;  to  which  it  was  answered  that,  comixq;  from  the  hands 
of  the  appellants,  it  ought  to  be  received  in  evidence  against  the 
party  producing  it  without  proof  of  the  execution.  The  Couit 
being  of  opinion  that  proof  ought  to  be  given  of  the  due  execu^ 
tion  of  the  said  indenture,  refused  to  admit  the  same  in  evi- 
dence without  such  proof.  The  respondents  then  produced  the 
counterpart  of  the  said  supposed  indenture,  which  they  proved 
to  be  duly  executed,  and  tendered  the  same  in  evidence;  but  the 
Court  also  refused  to  admit  the  said  counterpart.  The  pauper 
served  the  said  Thmas  Warren  in  the  parish  of  Sydbury  for  more 
'  than  two  ye^rs  subsequent  to  the  date  of  the  said  supposed  inden- 
tures of  apprenticeship,  and  afterwards  before  the  term  thereof 
expired,  without  any  consent  of  the  said  Thomas  Warren^  served 
for  a  year  as  aforesaid,  in  the  parish  of  Middlezoy,  under  a  hiring 
to  one  Samuel  WUton. 

Reoke,  Serjeant,  and  Watson^  in  support  of  the  order  of  Sessions, 
observed  that  the  case  was  defectively  stated  ^  the  fact  being  that 
the  pauper  was  bound  apprentice  to  Warren  at  the  time  he  re- 
sided in  another  parish,  and  before  he  became  an  inhabitant  of 
Sydbury.  If  diat  fact  had  been  stated,  the  production  of  the  in- 
dentures -of  apprenticeship  would  not  have  concluded  the  ap- 
pellanis.  But  even  if  this  case  be  not  sent  down  to  be  re*-6tated» 
the  rule  must  be  discharged,  for  it  is  not  stated  as  a  fact  that  the 
pauper  was  an  apprentice  at  the  time  he  hired  himself  to 
twtirrm* 
The  counsel  on  the  other  side  were  stopped  by  the  Court. 
AsHHtmsT,  J.  The  Sessions  have  done  v^rong  in  refusing  to 
adnut  this  evidence ;  because  as  the  ind^tures  of  apprenticeship 
canie  out  of  the  hands  of  the  appellants,  they  were  concluded 
•  from  saying  they  were  not  properly  executed.  Therefore  the  in- 
dentures ought  to  have  been  received }  and  consequently  the  or- 
der of  Sessions  must  be  quashed. 

BuLLBR,  J.   The  only  question,  as  a  general  one,  in  this  case 
iS|  whether  the  indentures  of  apprenticeship  should  have  been 
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deceived  in  evidence.    I  do  ncft  go  the  whole  kngth  of  saying      1787. 
dut  the  production  of  them  by  the  appellants  was  conclusive 


against  them,  but  undoubtedly  they  ought  to  have  been  received.   *^^Sj"* 
In  civil  actions  TR^here  a  plaintiflF  wishes  to  give  in  evidence  a  deed  T^  Inhiihi- 
in  the  defendant's  custody,  he  gives  the  defendant  notice  to  pro-  miodlk- 
duce  it ;  arid  the  deed,  when  produced,  must  prim^  facie  be      *®^' 
taken  to  be  duly  executed  j  because  the  plsuntiff,  not  knowing 
who  are  the  subscribing  witnesses,  cannot  come  prepared  at  the 
trial  to  prove  the  execution  of  the  deed.    Therefore  an  instru- 
ment, coming  out  of  the  hands  of  the  opposite  party,  must  b(B 
taken  to  be  proved.    If  indeed  there  be  any  fraud  in  the  tase,  the 
other  party  will  not  be  precluded  from  impeaching  it.     Bi^t  in 
this  particular  case  it  appears  that  if  the  appellants  had  not  pro* 
duced  the  indentures  at  all,  the  counterpart  must  have  been  ad* 
mitted  in  evidence,  which  would  have  been  sufficient. 

The  next  question  is,  whether  this  case  should  be  sent  dowti 
to  the  Sessions  to  be  re-stated.  Now,  strictly  speaking,  the  jus- 
tices at  the  Sessions  ought  to  find  facts,  and  not  the  evidence  of 
those  facts.  But  we  all  know  that  of  late  years  this  Court  has 
not  been  very  acute  in  finding  out  trifling  objections  iti  the  mati» 
ner  of  stating  Sessions-cases,  where  enough  appears  to  warrant 
the  Court  to  decide  according  to  the  justice  of  the  case.  Now 
here  there  cannot  be  any  doubt  what  the  merits  of  this  case  are^ 
and  what  would  have  been  the  efiect  of  the  indentures,  if  they 
had  been  received  in  evidence ;  it  must  have  appeared  aS  a  fact 
by  a  reference  to  the  dates  that  at  the  time  of  the  hiring  and 
service  the  pauper  was  an  apprentice. 

Gmse,  J.  This  evidence  should  undoubtedly  have  htth  re- 
ceived, though  it  might  not  be  conclusive:  as  if  it  had  bfceti 
impeached  on  the  ground  of  fraud  ;  but  still  it  was  gt)od  evi- 
dence. If  the  indentures  had  not  been  produced,  the  coulitetw 
part  i^Ottld  have  been  sufficient  evidence.  Then  the  questiofi  ift, 
whether  we  should  send  this  case  back  again  to  the  Ses^ionl,  at  the 
request  of  the  parties  who  made  this  sort  of  objection.  It  teemft 
to  me  that  the  objection  was  frivolous  at  the  Sessions )  and  the 
doubt,  if  any,  was  removed  by  the  oter  of  the  respotideftt^  I6 
prove  tht  counterpart.  On  strict  grounds  of  law  the  S«bsioiife 
have  done  wrong ;  and  according  to  the  substaAtild  justice  of 
die  case  we  ought  not  to  send  it  dowft  to  be  re-8tited» 

GiUi,  who  was  to  have  argued  in  support  of  the  rule,  theft 
AeAioned  ^e  following  dases  in  which  the  same  |»diht  had  been 
dttarmSned.    Tbtmipm  t.  J^a,  M  i8  ^3^  3.  A  iR.    Oa  t 

motion 
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1787.     about  Ac  10th  day  of  January  1784,  whotby  Henry  Mtugtaw 
■  (the  pauper,)  was  put  and  placed  apprcndce  to  Thomas  Warren  g 

^a^h,T  ^^  ^  indenture  to  that  purport  was  accordingly  produced  in 
The  lohabi.  Gourt  by  the  appellants  with  proper  seals  and  signatures,  but  no 
MiirnLE-  subscribing  witness  thereto ;  and  no  eridencc  was  adduced  by 
<o^*  the  respondents  to  prote  the  sealing  and  delivery  thereof  i  where- 
upon it  was  contended  on  the  part  of  the  appellants  that  the  same 
could  not  be  given  in  evidence  without  proving  the  execution 
thereof;  to  which  it  was  answered  that,  comixq;  from  the  hands 
vf  the  appellants,  it  ought  to  be  received  in  evidence  against  the 
party  producing  it  without  proof  of  the  execution.  The  Court 
being  of  (pinion  that  proof  ought  to  be  given  of  the  due  execu^ 
tion  of  the  said  indenture,  refused  to  admit  the  same  in  evi- 
dence without  such  proof.  The  respondents  then  produced  the 
counterpart  of  the  said  supposed  indenture,  which  they  proved 
to  be  duly  executed,  and  tendered  the  same  in  evidence;  but  the 
Court  also  refused  to  admit  the  said  counterpart.  The  pauper 
served  the  said  Thmas  Warren  in  the  parish  of  Sydbury  for  more 
'  than  two  years  subsequent  to  the  da(te  ofthe  said  supposed  inden- 
tures of  apprenticeship,  and  afterwards  before  the  term  thereof 
expired,  without  any  consent  of  the  said  Thomas  Warren^  served 
for  a  year  as  aforesaid,  in  the  parish  of  Middlezoy,  under  a  hiring 
to  one  Samuel  WHtox. 

Rooie,  Serjeant,  and  Watson^  in  support  of  the  order  of  Sessions, 
observed  that  the  case  was  defectively  stated;  the  fact  being  that 
the  pauper  was  bound  apprentice  to  Warren  at  the  time  he  re- 
sided in  another  parish,  and  before  he  became  an  inhabitant  of 
Sydbury.  If  diat  iFact  had  been  stated,  the  production  of  the  in- 
dentures -of  apprenticeship  would  not  have  concluded  the  ap- 
pellanis.  But  even  if  this  case  be  not  sent  down  to  be  re-stated, 
the  rule  must  be  discharged,  for  it  is  not  stated  as  a  fact  that  the 
pauper  was  an  apprentice  at  the  time  he  hired  himself  to 
HrurrAi^ 
The  counsel  on  the  other  side  were  stopped  by  the  Court. 
AshhOust,  J*  The  Sessions  have  done  v^rcmg  in  refusing  to 
admit  this  evidence ;  because  as  the  ind^tures  of  apprenticeship 
canie  out  of  the  hands  of  the  appellants,  they  were  concluded 
from  saying  they  were  not  properly  executed.  Therefore  die  in- 
dentures ought  to  have  been  received  $  and  consequently  the  or- 
der of  Sessions  must  be  quashed. 

BuLLBR,  J.   The  only  question^  as  a  general  one,  in  this  case 
iS|  whether  the  indentures  of  apprenticeship  should  have  been 
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received  in  evidence.    I  do  ncft  go  the  whole  kngth  of  saying      1787. 
that  the  production  of  them  by  the  appellants  was  conclusive  ■ 
against  them,  but  undoubtedly  they  ought  to  have  been  received.   ^*  ^J"* 
In  civil  actions  where  a  plaintiff  wishes  to  give  in  evidence  a  deed  '^^  Inh^- 
in  the  defendant's  custody,  he  gives  the  defendant  notice  to  pro-  MwDit- 
duce  it ;  arid  the  deed,  when  produced,  must  frhn^  facie  be      *®^- 
taken  to  be  duly  executed  j  'because  the  plaintiff,  not  knowing 
who  arc  the  subscribing  witnesses,  cannot  come  prepared  at  the 
trial  to  prove  the  execution  of  the  deed.    Therefore  an  instru- 
ment, coming  out  of  the  hands  of  the  opposite  party,  must  be 
taken  to  be  proved.    If  indeed  there  be  any  fraud  in  the  tase,  the 
other  party  will  not  be  precluded  from  impeaching  it.     Bi^t  in 
this  particular  case  it  appears  that  if  the  appellants  had  not  pro* 
dttced  the  indentures  at  all,  the  counterpart  must  have  been  ad> 
mitted  in  evidence,  which  would  have  been  sufficient. 

The  next  question  is,  whether  this  case  should  be  sent  dowti 
to  the  Sessions  to  be  re-stated.  Now,  strictly  speaking,  the  jus- 
tices at  the  Sessions  ought  to  find  facts,  and  not  the  evidence  of 
those  facts.  But  we  all  know  that  of  late  years  this  Court  has 
not  been  very  acute  in  finding  out  trifling  objections  ift  the  mztkm 
ner  of  stating  Sessions-cases,  where  enough  appears  to  warrant 
the  Court  to  decide  according  to  the  justice  of  the  case.  Now 
here  there  cannot  be  any  doubt  what  the  merits  of  this  case  are, 
and  what  would  have  been  the  efiect  of  the  indentures,  if  they 
had  been  received  in  evidence ;  it  must  have  appeared  as  a  fact 
by  a  reference  to  the  dates  that  at  the  time  of  the  hiring  and 
service  the  pauper  was  an  apprentice. 

Gmse,  J.  This  evidence  should  undoubtedly  have  htth  re- 
ceived, though  it  might  not  be  conclusive :  as  if  it  had  hbtt 
impeached  on  the  ground  of  fraud  ;  but  still  it  was  gt)od  evi- 
dence. If  the  indentures  had  not  been  produced,  the  couiitetw 
part  would  have  been  sufficient  evidence.  Then  the  questiofi  ift, 
whether  we  should  send  this  case  back  again  to  the  SessionI,  at  the 
request  of  the  parties  who  made  this  sort  of  objection.  It  tccttkt 
to  me  diat  the  objection  was  frivolous  at  the  Sessions  $  afid  the 
doubt,  if  any,  was  removed  by  the  ofer  of  the  respondeft^s  I6 
prove  thte  counterpart.  On  strict  grounds  of  law  the  Sossionfe 
have  done  wrong ;  and  according  to  the  substailtlld  jttstiee  of 
die  case  we  t>ught  not  to  send  it  dowti  to  be  r6-«tated» 

GiUs^  who  was  to  have  argued  in  support  of  the  rule,  theft 
Aeiitioned  die  following  Cases  in  which  the  same  p^btix  had  been 
detdlruiAed.    Tbotupm  t.  JtfMt,  M.  18  C9^%.  It.fL    Oa  i 

motion 


42  CASES  IN  TRINITY  TERM, 

1787.     about  the  loth  day  of  Jaitnary  1784,  wheitby  Henry  Mtugtam 
^  (the  paiiper,)  was  put  and  placed  apprentice  to  Thomas  Warrtns 


^!lr^rf°  "^  *"  indenture  to  that  purport  was  accordingly  produced  in 
The  inbibi.  Goutt  by  the  appellants  with  proper  seals  and  signatures)  but  na 
MiooLc-  subscribing  witness  thereto;  and  no  eiidence  was  adduced  by 
«0T.  the  respondents  to  profc  the  sealing  and  delivery  thereof;  whfere- 
opon  it  was  contended  on  the  part  of  the  appellants  that  the  same 
could  not  be  given  in  evidence  without  proving  the  execution 
thereof;  to  which  it  was  answered  that,  coming  from  the  hands 
xli  the  appellants,  it  ought  to  be  received  in  evidence  against  the 
party  producing  it  without  proof  of  the  execution,  TheCourt 
being  of  opinion  that  proof  ought  to  be  given  of  the  due  execu^ 
tion  of  the  said  indenture,  refused  to  admit  the  same  in  evi- 
dence without  such  proof.  The  respondents  then  produced  the 
counterpart  of  the  said  supposed  indenture,  which  they  proved 
to  be  duly  executed,  and  tendered  the  same  in  evidence;  but  the 
Court  also  refused  to  admit  the  said  counterpart.  The  pauper 
served  the  said  Thomas  Warren  in  the  parish  of  Syt&ury  for  more 
-  than  two  years  subsequent  to  the  date  of'the  said  supposed  inden- 
tures of  apprenticeship,  and  afterwards  before  the  term  thereof 
expired,  without  any  consent  of  the  said  Thomas  Warrm,  served 
for  a  year  as  aforesaid,  in  the  parish  of  Middlezoj^  under  a  hiring 
to  one  Samuel  WUton, 

Rooke,  Serjeant,  and  Watson^  in  support  of  the  order  of  Sessions, 
observed  that  the  case  was  defectively  stated;  the  fact  beipg  that 
the  pauper  was  bound  apprentice  to  Warren  at  the  time  he  re- 
sided in  another  parish,  and  before  he  became  an  inhabitant  of 
Sye&ury.  If  that  fact  had  been  stated,  the  production  of  the  in- 
dentures of  apprenticeiship  would  not  have  concluded  Uie  ap- 
pellants. But  even  if  this  case  be  not  sent  down  to  be  re-stated» 
^e  rule  must  be  discharged,  for  it  is  not  stated  as  a  fact  that  the 
pauper  was  an  apprentice  at  the  time  he  hired  himself  to 
nr  arren* 

The  counsel  on  the  other  side  were  stcrpped  by  the  Court. 

AsHHOiisT,  J.  The  Sessions  have  done  ^rong  in  refusing  to 
admit  this  evidence;  because  as  the  ind^tures  of  apprenticeship 
canie  out  of  the  hands  of  the  appellants,  they  were  concluded 
from  saying  they  were  not  properly  executed.  Therefore  the  in- 
dentures ought  to  have  been  received ;  and  consequently  the  or- 
der of  Sessions  must  be  quashed. 

BuirLBR,  J.  The  only  question^  as  a  general  one,  in  this  case 
isi  whether  the  indentures  of  apprenticeship  should  have  been 
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deceived  in  evidence.    I  do  ndt  go  the  whole  length  of  saying      17^7* 
that  the  production  of  them  by  the  appellants  was  conclusive 


against  them,  but  undoubtedly  they  ought  to  have  been  received.   ^^Jj"* 
In  civil  actions  Where  a  plaintiff  wishes  to  give  in  evidence  a  deed  *tlit  inhaU. 
in  the  defendant's  custody,  he  gives  die  defendant  notice  to  pro*  Mioott* 
duce  it  i  arid  the  deed,  when  produced,  must  frhnd  faai  be      *®^- 
taken  to  be  duly  executed }  *  because  the  plaintiff,  not  knowing 
who  are  the  subscribing  witnesses,  cannot  come  prepared  at  the 
trial  to  prove  the  execution  of  the  deed,    Thcrrforc  an  instru- 
ment, coming  out  of  the  hands  of  the  opposite  party,  must  be 
taken  to  be  proved.    If  indeed  there  be  any  fraud  in  the  Case,  the 
other  party  will  not  be  precluded  from  impeaching  it.     But  in 
this  panicular  case  it  appears  that  if  the  appellants  had  not  pro* 
duced  the  indentures  at  all,  the  counterpart  must  have  been  ad- 
mitted  in  evidence,  which  would  have  been  sufficient. 

The  next  question  is,  whether  this  case  should  be  sent  down 
to  the  Sessions  to  be  re-stated.  Now,  strictly  speaking,  the  jus- 
tices at  the  Sessions  ought  to  find  facts,  and  not  the  evidence  of 
those  facts.  But  we  all  know  that  of  late  years  this  Court  has 
not  been  very  acute  in  finding  out  trifling  objections  in  the  maA» 
ner  of  stating  Sessions-cases,  where  enough  appears  to  warrant 
the  Court  to  decide  according  to  the  justice  of  the  case.  Now 
here  there  cannot  be  any  doubt  what  the  merits  of  this  case  are, 
and  what  would  have  been  the  eflect  of  the  indentures,  if  they 
had  been  received  in  evidence ;  it  must  have  appeared  as  a  fact 
by  a  reference  to  the  dates  that  at  the  time  of  the  hiring  and 
service  the  pauper  was  an  apprentice. 

Gmse,  J.  This  evidence  should  undoubtedly  have  been  re« 
ceived,  though  it  might  not  be  conclusive :  as  if  it  had  been 
impeached  on  the  ground  of  fraud  ;  but  still  it  was  gt)od  evi- 
dence. If  the  indentures  had  not  been  produced,  the  coufitetw 
part  would  have  been  sufficient  evidence.  Then  the  question  is, 
v^ether  we  should  send  this  case  back  ag^n  to  the  Session!,  at  the 
tequest  of  the  parties  who  made  this  sort  of  objection.  It  teem! 
to  me  that  the  objection  was  frivolous  at  the  Sesriotts )  afid  the 
doubt,  if  any,  was  removed  by  the  ofer  of  the  respondeim  id 
prove  the  counterpart.  On  strict  grounds  of  law  the  SessioM 
have  done  wrong ;  and  according  to  the  substantiid  j«^ee  <if 
die  case  we  ought  not  to  send  it  dowifl  to  be  re-6tated» 

GMs^  who  was  to  have  argued  in  support  of  the  rule,  thM 
ilieiitiomd  ^e  following  eases  in  whidi  the  same  jM^t  had  been 
dtt^rifiined.    Tbmhpm  v.  J^tmty  M.  liCe^  3.  B.tL    Oa  ^ 

motioo 
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1 787.    motion  for  a  new  trial  it  appeared  that  at  the  trial  of  this  cavse 
^;^^^-—  at  the  Summer  S^hury  assizes  1777,  the  defendant  had  caUed 
ag^a""  ^^^PWn^ff  to  produce  a  lease  in  his  possession,  which  he  had 
The^inbibi.  given  no  notice  to  produce.    The  plaintiff  produced  the  lease, 
MiDDit.  and  insisted  on  the  defendant's  proving  the  execution  of  it  be- 
"^-      fore  he  gave  it  in  evidence,  which  Perryn,  B.  who  tried  the  cause, 
held  to  be  necessary ;  and  therefore  he  would  not  suffer  the  dc- 
fendant  who  could  not  prove  the  execution  of  it,  to  read  it. 
Lord  Mansfield  said,  that,  from  the  judge's  report,  the  lease  ap- 
peared to  be  totally  immaterial  j  but  said,  that  if  it  had  been 
material  he  should  have  permitted  it  to  be  read,  though  the 
execution  was  not  proved^  as  it  came  out  of  the  plaintiff's 
hands.   The  other  case  was  Passel  v,  Godsatt  Sit.  after  M.  1 782^ 
€or.  Lord  Mamftdd.    The  plaintiff  had  given  the  defendant  no- 
tice  to  produce  an  agreement  at  the  trial}  and  on  the  defend- 
ant's  producing  it,  his  counsel  objected  to  its  being  read  in  evi- 
dence  till  the  plaintiff  proved  the  execution.    But  Lord  Manu 
^      >A/over.ruled  the  objection,  saying  that  the  defendant  produced 
it  as  the  original  agreement,  and  therefore  die  plamtiff  need  not 
prove  it. 

Pit  Curiam^  Order  of  Sessions  quashed. 


jZlSl  ^^^^  ^^^  0\hev%  against  Bacchus. 

SrS^t  R^^^  ^  f^  "^^  ^^y  ^  ^^  oi fieri fadas,  issued  and 
asUfe  an  ex-  cxccutcd  irt  this  causc  by  the  sheriff  of  Buch^  should  not  be 
^^t  be-  ^  *^!  *°'  '"cgwJarity  5  and  why  the  goods  levied,  or  the  mo- 
fort,  but  ney  arising  from  the  sale  thereof,  should  not  be  restored  to  the 
St5^^  defendant.  Judgment  was  signed  on  the  30th  of  jfyrU^  the 
aUoi^^  plaintiff  then  sued  out  a  writ  q£ fieri  facias:  afterwards  the  writ 
enor  aerved  ^^  ^rror  was  allowed  and  served  on  the  agent  in  town  on  the  3d 
Sr'SSd  ?£  ^^'  ^^  '^  ^^^  ^"  ^  plaintiff's  attorney  in  die  country, 
Pgg^tf the  and  on  the  under-sheriff,  on  the  5di  Mi^f  the  sheriff  entered 
LorhuM  ^^  **  •*™«  day>  ^^^  after  he  received  notice  of  the  allowance 
»^iyput  of  the  writ  of  error.  No  bail  in  error  was  put  in.  And  the 
[miki'i  R.  only  question  was,  whether  the  allowance  of  a  writ  of  error  was 
Vm.  ft  p.  ^  ^^^  ^^^  ^  ^^1  ^^  execution,  no  bail  having  been  put  in. 
37^  ^r/ifur  and  JLamif  in  support  of  the  rule.   Xr  J9ib»r,  Seijeant, 

AsHHURST,  J.    The  question  is,  whether  thb  execution  re- 
gularly sued  out  at  the  time,  and  aent  into  the  country,  was  su- 
perseded 
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peneded  by  the  allowance  of  the  writ  of  erior.    If  the  writ  of     1787. 
error  had  been  followed  up  immediately  by  the  plaintiff  in  error  " 

regularly  putting  in  bail,  it  would  have  operated  as  a  snpeiaedeat.  ^^^ 
The  party  taking  out  execution  after  the  allowance  of  a  writ  of  lAccagi. 
error,  and  before  bail  put  in,  does  it  at  his  peril)  for  if  the  writ 
of  error  be  regularly  followed  up,  the  execution  will  be  set  aside. 
But,  in  the  present  case,  no  bul  having  been  put  in,  the  writ 
of  error  became  an  absolute  nullity.  Therefore  there  is  na 
foundation  for  the  application,  and  the 

Rule  must  be  ^chaiged. 


Winter  and  Others^  Assignees  of  Beteb  against  Si^def^. 
Kbetchman.  "^*^ 

THIS  was  a  scire  foaas  to  rerite  a  judgment  by  the  as-  ^^^' 
signees  of  a  bankrupt    The  dedaradon,  after  stating  a  tdr^Mti 
judgment  recovered  by  the  bankrupt  against  the  deCendant  in  die  ^^^^ 
Court  of  Common  Pleas,  and  an  affirmance  of  it  in  diis  Court  OD  buiknipc 
a  writ  of  error,  stated  that,  «  after  the  giving  of  the  saud  judgr  ?^he 
ment,  and  also  after  causing  the  ssud  record  thereof  to  be  broui^t  fc^^ 
before  this  Court  as  aforesaid,  the  said  J.  Bijtr  became  a  bank*  whUn  the 
rupt  within  the  true  intent  and  meaning  of  the  statutes  made  ^TSIiS^ 
and  now  in  foice  concerning  bankrupts)  and  that  all  and  sin-  *c.uid  due 
gttlar  the  goods,  debts,  and  effects,  of  the  said  bankrupt,  at  die  ^^^ 
rime  of  his  becoming  a  bankrupt,  were  after  he  became  a  bank-  ^^^^ 
nipt  in  due  manner  assigned  to  the  plaintiA,  according  to  die  Banner  as- 
form  of  die  statute  in  diat  case  made  and  prorided."    Itdieng?^.^ 

proceeded  in  die  usual  form.  "^^^^^ 

To  thb  diere  was  a  special  demurrer,  which  asrigned  die  fol-  ^w,^;^. 
lowing  casues:  diat  it  does  not  appear  in  or  by  die  said  dedara.  Jgw^' 
don  that  any  commisrion  of  bankrupt  was  erer  awarded  or  wtt  dccbred 
issued  against  die  said  7.  Ay«r  I  or  diat,  at  die  rime  of  awarding  J/^^ 
and  issuing  die  same,  he  the  said  7.  Bejer  w^  a  trader  or  in  jj^^^ 
anywise  indebted  to  any  person  or  persons  whomsoever;  or  that  ,|^^      ^ 
he  had  committed  any  act  of  bankruptcy  so  as  to  be  liable  to  ^^^^ 
become  or  be  made  a  bankrupt  witlun  the  true  intent  and  mean- M  a  3. 
ing  of  the  several  statutes  concerning  bankrupts;  and  also  for  ^  ^' 
that  it  does  not  appear  in  or  by  the  said  decbradon  by  whom 
or  in  what  manner  the  goods,  debts,  and  cfiects,  of  the  swd 
y.  Bijer^  at  the  time  of  his  supposed  bankruptcy,  were  assigned 

to 
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1787*    tQ  the  said  plaintiii,  or  that  the  same  were  assigned  to  diem  by 
4€ed;  nor  have  the  said  plainttA  ia  or  by  theic  said  declandoa 


^'"T^^  made  any  profert  of  the  deed  of  assignment  to  them  the  said 
Kkstcb^  plaintifFs  of  the  goods,  debts,  and  effects  aforesaid,  ^c.  And 
**^*''      joinder  in  demurrer. 

Shepherd^  in  support  of  the  demurrer,  observed,  that  he  under* 
stood  this  case  was  not  to  have  been  argued  this  term,  and  ther^ 
fore  was  not  sufficiently  prepared.  But,  as  the  Court  intimated 
to  him  that  it  appeared  to  them  that  the  party  had  demurred 
*  merely  for  the  purpose  of  delay,  and  that  it  ought  not  to  stand 

over  for  argument  till  Michaelmas  Term,  he  suggested  to  the 
Court  that  this  might  be  compared  to  the  case  of  an  executor, 
who  in  an  action  on^y  states  ^himself  simply  to  be  an  executor  \ 
*  but  in  a  scire  facias  by  him  he  must  state  particularly  the  debt, 
the  willy  and  the  probate.  So  here  perhaps  this  might  be  suf- 
^ient  in  an  actioa;  but  in  a  s^€  faHas  by  assignees  it  was  ne* 
ces^ary  to  allege  specially  that  the  baukrupt  was  duly  declared 
a  bankrupt,  and  that  his  effects  were  regularly  assigned  by  deed 
tQ  the  assignees. 

Burroughs  ^ontri^  was  stopped  by  the  Court.     ' 

AsHHURST,  J.  I  cannot  distinguish  between  a  scire  facias 
and  an  action  brqught  by  the  assignees  of  a  bankrupt.  There  is 
no  reason  why  it  should  be  necessary  to  state  a  title  more  par- 
ticularly in  the  one  than  in  the  other.  In  an  action,  an  executor 
Qf  an  administrator  states  hii^s^lf  generally  to  be  such  in  the 
beginning  of  the  declaration :  but,  as  from  the  difference  of 
forms,  he  cannot  allege  that  in  the  begixming  of  the  declaration 
in  a  scire  facias^  he  is  allowed  tQ  state  it  as  generally  as  possible 
in  a  subsequent  past. 

BttLLBR,  J.  It  has  been,  h^ld;  iok  a  variety  of  cases  that  a  scire 
facia*  ia  an  action  (a).  As  to.  the  case  of  executors,  the  dccla- 
ratioas  in  a  scit^  facias  s^nd  au  ac^i\  ^e  in  subst^ce  the  same* 
It  appears  in  both  &at  an  execuioir  sues  a«  such.  Besides  an 
executor  sues  in  t  different  form  from  an  assignee ;  the  executor 
can  only  sue  in  the  tktinet,  though  his  testator  rnigh^  have  sued 
i»  thft  deki  and  detinet;  but  assignees  of  a  bankrupt  are  allowed 
to  sue  both  in  the  detei  and  deiinet,  because  tliQ  whole  property 
q£  the  bankrupt  is  vested  in  them  by  law. 

Per  CMam,  Judgment  for  the  plsuntiffs. 

(«)  Vide  the  cases  referred  to  in  1  voL  S6S. 

8  The 
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1787. 
The  Kino'  against  Sharpness*.  — \ 

pALMER  shewed  cause  against  a  rule  which  had  been  ob«  ^"^^^ 
tained  hj  Garrour  to  discharge  the  defendant  out  of  custody  peace,  who 
as  to  an  attachment  for  non-payment  of  costS)  the  term  of  im»  ^^  [^J^uT 
prisonment  for  his  ofience  being  expired.    The.  circumstances  tocoiiTio- 
were*  that  the  prosecutor^  Mr.  Pembrokif  being  a  justice  of  the  feringaprJ 
peace,  had  indicted  the  defendant,  who  was  the  keeper  of  the  ^'"^  ^°  ^ 
gaol  at  St.  Albans^  for  sufiering  a  prisoner  to  escape,  who  had  mhted  hj 
been  committed  by  him  (the  prosecutor)  for  felony  \  upon  which  ciUr^"Jf 
indictment  the  defendant  had  been  cpnvicted.    He  contended  ^Bkwy,  u 
that  the  prosecutor  was  entitled  to  his  costs  under  $W.bf  M.  totlMcoits 
r,  1 1^  /.  3.  as  being  a  public  officer  prosecuting  for  the  benefit  of  ^J„^ 
the  public.   And  he  c^ted  R.  v.  Smtb  (a),  where  Locd  MansfiM  der  the  5th 
said  that  it  was  enough  if  the  prosecutor  was  proved  to  be  a  ^'i^^[ 
civil  officer  in  order  to  entitle  him  to  Us  costs.  [7T.R.js. 

GarrvWf  in  support  of  the  rule,  said,  that  the  prosecutor  had  i  m.us!' 
not  prosecuted,  ^  ojficiof  and  therefore. did  not  come  within  the  *^^  .  . 
rule.  That  as  a  magistrate  he  had  done  his  duty  when  he  had 
committed  the  felon,  and  there  his  jurisdiction  had  ceased.  As 
for  the  ofience  of  letting  him  escape,  it  was  no  more  the  duty  of 
the  prosecutor  than  of  any  other  indiyidual  to  indict  the  defend- 
ant for  it.     R.  V.  Ingleton.     i  JTUs.  139. 

AsHHUEST,  J.  On  looking  into  this  act  of  parliament  it 
appears  to  me  that  the  defendsmt  ought  not  to  be  diarged  with 
costs.  This  is  not  one  of  those  instances  mentioned  in  the  third 
section  of  the  act,  which  only  extends  to  those  officers  who  pro- 
secute or  present  ex  efficio,  or  where  the  prosecution  is  carried 
on  by  the  party  grieved.  If  a  justice  of  the  j>eace  were  to  pre- 
sent (t)  a  road,  and  that  presentment  were  afterwards  turned 
into  an  indictment,  there  the  justice  would  be  entitled  to  costs; 
or  if  a  justice  were  to  indict  a  constable  or  other  inferior  officer 
for  disobeying  his  order,  in  such  case  also  he  would  be  entitled 
teihis  costs.  But  this  is  not  a  prosecution  carried  on  by  the 
prosecutor  as  a  magistrate,  for  any  other  person  might  have  in- 
dicted the  defendant :  the  ofience  in  this  case  was  such  as  con* 
ccrned  the  general  justice  of  the  realm. 

BuLLEE,  J.    From  a  review  of  all  the  cases  in  a  MS.  note- 
book, it  appears  that  the  prosecutor  is  not  entitled  to  his  costs. 

•  Ante,  X  vol  a*8.  («)  x  ^irr.  54. 

m  So,  if  he  indict  a  road,fcc.  JL  ?.  Kdilnv^rth,  post  f  rol.  33. 

This 
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1 787.  This  book  does  not  indeed  include  a  case  from  Biuingitoke  ^hich 
came  before  this  Court. a  few  years  ago;  but  there  I  understand 
that  the  prosecution  was  carried  on  by  the  clerk  of  the  peace, 


The  Kino 


SBAKf.  whose  duty  it  was  to  draw  op  all  presentments  of  constables  in 
the  form  of  indictments ;  and  it  was  there  determined  that  the 
prosecutor  was  entitled  to  costs.  But  here  I  cannot  say  that  it 
was  the  duty  of  the  prosecutor  as  a  justice  of  the  peace  to  prose- 
cute this  defendant*  The  case  originally  came  before  him  in  the 
character  of  a  magistrate  on  the  complaint  of  some  other  person ; 
and  if  the  justice  chose  to  take  the  prosecution  out  of  private 
handsi  and  to  conduct  it  himself,  he  cannot  be  said  to  prosecute 
as  a  magistrate^  but  like  any  other  individual.  The  Court  haa 
always  construed  this  act  of  parliament  as  strictly  as  possible. 
There  was  one  case  indeed  on  this  statute,  the  law  of  wUch  I 
doubty  where  it  was  held  that  a  person  who  was  injured  and  was 
really  the  prosecutrix  was  not  entitled  to  costs,  because  her  name 
did  not  appear  on  the  back  of  the  indictment,  though  it  was  well 
known  she  was  die  real  prosecutrix  (a)  :  but  I  believe  that  case 
has  been  since  over-ruled.  Another  case  afterwards  came  before 
this  Court,  where  the  question  >vas,  whether  the  prosecutor  were 
entitled  to  the  costs  of  a  trial  at  bar ;  and  it  was  determined  that 
be  was  not, because  the  statute  only  extended  to  small  ofiences  (I). 
These  cases  shew  that  the  Court  has  always  put  a  strict  con- 
struction 00  this  act  of  parliament. 

Rule  absolute. 

(«)  Jitx  V.  Gcier^  M.16G,  3.  the  prosecutrix  wai  Lady  C^wptr^  who  indicted  the 
ddcndaot  for  a  public  nuisance. 

(i)  This  appears  Uom  some  MS.  notes  of  Sir  8im9»  Hsreuirtt  when  he  was  nasur 
of  the  CrffVM  OJSci ;  and  which  was  the  same  book  that  Mr.  Justice  SvUer  referred  to. 


r  TMiid^,      The  Kino  against  the  Inhabitants  of  Kniohton. 

JwH  ajth.  • 

In  Older  to  Hj^WO  justiccs  by  an  order  removed  the  pauper  Rohrt 
SSt*r^  Htfr</^,  and  his  three  children,  from  Knighton  to  St.  Mar^ 

ttkbg  a  tc-  garifif  in  Like^ten  the  Sessions  on  appeal  discharged  that  order^ 
JS?P  ^  subject  to  the  opinion  of  the  Court  of  King's  Bench  on  the  fol- 
Mw,  the  oc-  lowing  case : 

mud^in  the  The  paupcr,  Robert  Hardy f  being  settled  in  the  parish  of  St. 
ntf^^r  J^^i^^9  ^'^^  ^  windmill  in  that  parish  of  the  yearly  ralue  of 
fnui^t  ten  guineas  at  Ladj-day  1778,  and  occupied  it  for  one  year. 
fpr.  R.  On  the  30tb  of  jffril  following  he  married  Jnn,  the  daughter  of 
197]  Ssmtiel 
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Samuel  Ward  of  Knighton^  which  is  a  township  within  the  parish      1 787. 
of  St.  Margaret^  but  distinct  as  to  the  maintenance  and  settle- 


ments of  the  poor,  and  has  distinct  officers.  Before  the  pauper's  ^*J^*^** 
marriage  his  father-in-law  said,  he  would  give  him  house-room   The  inha- 
tiU  he  could  provide  himself  j  and  on  his  marriage  he  went  ac-    khioht- 
cordingly  to  reside  with   his  father-in-law  in  Ktighton^  whose       ®"- 
house  was  about  a  quarter  of  a  mile  distant  from  the  said  roHl, 
and  continued  so  to  reside  till  the  death  of  his  father-in.law  in 
1786.     During  the  time  he  occupied  the  said  mill,  or  after- 
wards, he  neither  rented  nor  occupied  any  land  or  tenement  in 
Knighton.     During  the  last  half  year  of  the  time  he  rented  the 
said  mill,  he  kept  a  man  servant,  who  resided  wiih  him  in  his 
father-in-law's  house  as  pan  of  his  (the  pauper's)  family.     The 
pauper  believed  it  was  known  to  the  township  of  Knighton 
that  he  rented  the  mill,  because  he  served  some  of  the  inhabitants 
there  with  grits,  and  they  knew  him  to  be  a  miller. 

Bearer^  and  Dayrell^  in  support  of  the  order  of  Sessions,  con* 
tended  that  if  a  man  were  in  a  capacity  to  gain  a  settlement, 
namely,  if  he  were  in  any  one  of  those  situations  in  which  the 
positive  laws  of  the  country  conclude  that  he  is  not  likely  to  be- 
come chargeable,  he  is  irremoveable  from  the  place  in  which  he 
happens  to  reside  \  and  that  wherever  a  person  is  irremoveable 
for  forty  days  on  account  of  his  renting  a  tenement  of  10/.  far 
annumj  he  thereby  gains  a  settlement.     Now,  in  the  present 
case,  the  pauper  was  trusted  with  a  tenement  of  10/.  per  annum^ 
and  therefore  was  not  likely  to  become  chargeable.     1  he  ability 
of  the  pauper  to  rent  a  tenement  of  the  yearly  value  of  lo/. 
is  the  criterion  by  which  these  cases  are  to  be  decided.     la 
the  case  of  The  King  v.  'The  Inhabitants  of  Sandwich  (/i),  Mr.  J* 
Page  said,  <'a  man  who  is  able  to  rent  and  does  rent  10/.  a  year 
<*  shall  be  settled  in  the  parish  where  he  lives."     Probyn^].  said, 
«  wherp  a  person,  living  in  one  parish,  rents  an  entire  tenement 
<<  of  above  loA  a  year  in  that  or  in  any  other  parish,  it  gains 
<«  him  a  settlement  in  the  parish  where  he  lives,"     And  Mr.  J. 
Lee  said,  «  the  reason  of  the  cases  upon  this  head  ha«;  constantly 
f<  gone  upon  the  sufficiency  of  a  person  able  to  rent  a  tenement 
«  of  such  value."  In  the  King  v.  The  Inhabitants  of  FH/ongley{b)f 
it  was  considered  that  a  person  who  occupied  a  tenement  of  ic/. 
per  afmum^  although  he  paid  no  rent  for  the  greatest  part  of  it, 

(«)  ^.rr.  8.  C.  44.  (^)xVoL45S. 

VouII.  E  was 
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1787.     was  not  likely  to  become  chargeable  to  the  parish,  and  therefore 
was  not  removeable  under  the  13  te*  14  Car.  2.  c,  i2.    So  likc- 


TheKiKo  ^jgg  jjj  ^iic  case  of  South  Sidehham  and  Lamerton{a\  the  Court 
The  Inha-  went  on  the  credit  and  ability  of  the  party  to  rent  id  per  an- 
Kmiobt^   iiiwi,  concluding  that  a  person  who  is  entrusted  with  such  a  tcnc- 
ow;       ment,  is  not  likely  to  become  chargeable.    If  then  a  person  who 
has  sufficient  credit  to  rent  a  tenement  of  such  a  value  be  not 
within  the  13  iff  14  C.  2.  c.  12.  it  has  been  determined  that  re- 
sidence upon  the  tenement  is  by  no  means  necessary,    the  King 
T.  The  Inhabitants  of  Butley^  Burr.  S.  C.  107. 

Galley^  contra^  insisted,  that  in  order  to  gain  a  settlement  under 
the  13  £5*  14  Car.  2.  c.  12.  by  renting  a  tenement  of  the  yearly 
value  of  loA  it  was  necessary  for  the  pauper  to  reside  forty  days 
in  the  parish  in  which  part  of  the  tenement  was  situate.  This 
is  not  like  a  settlement  by  hiring  and  service,  in  which  case  the 
service  gives  the  pauper  a  settlement  wherever  tRe  last  forty  days* 
service  is  performed :  for  the  statute  directs  that  those  persons 
only  shall  not  be  removed  who  come  to  settle  in  any  tenement^  life. 
So  that  the  legislature  had  in  view  a  residence  on  the  tenement. 
Now  in  this  case,  so  far  from  the  pauper's  coming  to  settle  in 
Knigbtony  it  is  expressly,  stated  that  he  only  came  to  live  there 
tiU  be  could  provide  himself:  this  was  rather  a  permission  to  the 
pauper  to  reside  with  the  father-in-law  in  Knighton  till  he  could 
gain  a  settlement.  There  arc  several  cases  in  which  the  Court 
has  considered  residence  in  the  parish  where  part  of  the  tene- 
ment lies,  to  be  necessary  in  order  to  give  the  occupier  a  settle- 
ment. In  the  King  v.  Uandverras  {b)^  Mr.  J.  Tates  said,  «  there 
«« must  be  a  residence  of  forty  days  in  the  parish  in  order  to  give 
«« the  pauper  a  settlement.*'  And  Aston  J  said, "  he  need  not  reside 
w  on  any  part  of  the  tenement  he  takes :  it  is  enough  if  he  reside  in 
. «« the  parish.**  Mr.  J.  j/ston  likewise  laid  down  the  same  doctrine 
in  the  case  of  The  King  v.  St.  Giles  (r ),  where  the  question  was, 
whether  renting  part  of  an  house  of  the  yearly  value  of  10/.  was 
sufficient  to  give  the  occupier  a  settlement;  and  there  he  said, 
«  to  be  sure  the  criterion  is  renting  a  tenement  of  the  value 
"  ofioLper  annum  $  but  the  person  must  reside  in  the  parish  (i)2* 
And  the  case  of .  The  King  v.  Topcroft  {e)  is  scarcely  to  be 
distinguished  from  the  present.  There  the  pauper  in  1779 
rented  a  farm  at  Ken^nall  for  30/.  per  annum,  and  lived  therein 
till  Christmas  1783,   when  he  publicly  went  to    and  resided 

(«).&«.  356.       .     W^«rr.S.C.57X.    Btit.ss^.  («)  ^»rr.  S.  C.  8qa 

(4  Thii  wu  read  from  a  MS.  note.  (#)  M,  15  G.  3.  S,  Jt 

7  with 
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with  hU  son-in-law  in  Topcr^.    He  carried  with  him  all  his     1787. 
stock  and  household  furniture,  and  resided  there  for  above  forty 


on. 


days  before  he  gave  up  the  possession  of  his  farm :  but  he  never  ^^^""^ 
hired  or  occupied  any  tenement  in  Tapcmfu  and  though  Lord  '^  '«>i»- 
MansfieU  there  said,  «  even  if  it  were  sufficient  to  occupy  a  te-  kmiobt- 
^  nement  of  10/.  per  annum  in  another  parish,  he  has  not  done 
**  it  here ;"  yet  Mr.  J.  BuUer  said,  "  it  is  taken  for  granted,  in  all 
<^  the  cases,  that  the  pauper  has  resided  in  part  of  the  parish  in 
<<  which  the  tenement  lies;  and  I  think  he  must  reside  there." 
And  this  Court  adjudged  that  the  pauper  gained  no  settlement 
in  Topcrofi.  Besides  if  it  were  sufficient,  in  order  to  gain  a  set- 
tlement, to  rent  a  tenement  in  one  parish  and  live  in  another, 
those  cases,  in  which  it  was  doubted  whether  the  whole  should 
lie  in  the  same  parish,  could  never  have  arisen;  for  if  it  were 
not  thought  necessary  that  sonu  part  rfthe  tenamnt  at  least  should 
be  in  the  parish  where  the  pauper  resided,  it  never  could  have 
been  doubted  whether  the  wbde  must  lie  in  such  parish.  And 
in  the  case  of  The  King  v.  Butlej^  though  the  pauper,  who 
gauned  a  settlement  by  renting  the  windmill,  did  not  lie  in  it, 
yet  he  resided  in  the  parish. 

Cur.  adv.  vult* 

And  now  Ashhurst  J.  delivered  the  opinion  of  the  Court.  The 
question  in  this  case  is,  whether  the  pauper  gained  a  settlement 
in  the  parish  where  he  rented  a  tenement  of  the  yearly  value  of 
lo/.  or  in  the  parish  where  he  resided,  occupying  at  the  same 
time  a  tenement  in  another  parish.  And  we  are  all  of  opinion 
that  he  did  not  gain  a  settlement  in  KmgbtMi  because,  in  order 
to  gain  a  settlement  by  renting  to/,  perannum^  there  must  be  a 
residence  either  on  the  premises,  or  at  least  in  the  parish  where 
3ome  part  of  the  premises  lies.  The  case  of  The  King  v.  Ttfcnfi 
is  dedsive  of  the  question ;  and  there  are  two  ot  three  other 
cases  (a)  which  confirm  this  doctrine,  where  it  has  been  taken 
for  gnnled  that  there  must  be  a  residence. 

Order  of  Sessions  quashed. 

(«)  A  Y.  Bullsyf  Burr.  S.  C  X09. 


Ea 


AV&IOL 
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^        AuRioL  and  Another  agoinst  Thomas. 

jun!%Tx\i,  C\^  *  moriofi  to  set  aside  a  writ  of  inquiry  for  excessive  da- 
\\B.tcF,  V^  mages,  it  appeared  that  the  plaintiffs  were  the  indorsees  of 
3  lb.  i6i.  a  bill  of  exchange  drawn  here  by  G,  Campbell  for  2800  star  pa- 
L  iia]  ^"'  godas  payable  to  the  defendant  or  order,  and  directed  to  G.  Mow- 
Where abiU  hry  esq.  at  Madras :  the  plaintiffs  discounted  the  bill,  giving  the 
ovcr^iTnot  *^^"  Current  price  of  the  exchange,  which  was  6/,  6d»  per  pa- 
^h^^T**'  goda.  They  sent  it  to  Madras,  from  whence  it  was  returned  to 
mav  charge  England,  protested  for  non-acceptance  and  also  for  non-payment ; 
J^'Jinte'^'  on  which  the  plaintiff^  demanded  and  recovered  at  the  rate  of 
rest,  ex-  jq/.  per  pagoda,  and  5/,  per  cent,  from  the  expiration  of  30  days 
other  inci-  ^^^r  notice  to  thc  defendant  of  its  being  returned, 
**«"*«*  ^-  Wood  shewed  cause,  and  contended  that  this  could  not  be 
yond  the  considered  as  an  usurious  demand,  because  the  usage  as  well  as 
cA^^r  «^.  *^  particular  agreement  of  the  defendant  had  been  proved  before 
ifiuch  the  jury  to  charge  at  the  rate  of  \os.  per  pagoda  for  bills  re- 
reasonable,  turned  from  India  protested,  and  5/.  per  cent,  after  thirty  days* 
frananted  noticc  to  the  defendant  of  non-payment,  which  included  all  in- 
and  HOC '      cldental  charges . 

bur*for^'  ^^^^^P^f  *"  Support'  of  thc  rule,  cited  the  case  of  Benson  v. 
uaury.  Parry  (a),  where  it  was  held  to  be  usury  for  country  bankers  to 
of  xoi?^  ^akc  more  than  5/,  per  cent,  on  iiiland  bills  payable  •  at  another 
pigodaona  place.  And  if  thc  practice  be  contrary  to  law,  no  usage  can 
turned  pro-  make  it  good. 

U^U^i  (i)  BuLLEP,  J.  The  case  of  Benson  v.  Parry,  at  Hereford, 
cxiessiye,  was  determined  on  a  mistake,  but  when  it  was  more  maturely 
was  taken  in  Considered  by  this  Court  on  a  motion  for  a  new  trial,  they  were 
py""**  unanimously  of  opinion  that  extra-charges  might  be  allowed 
rate  of  6f.  though  they  amounted  to  more  than  5/.  per  cent,  if  they  were 
pagoda.  ^^^^  ^^^  reasonable,  and  not  as  a  colour  for  usury ;  and  there  a 
p'^'^'S^'  ^^^  ^*^'  ^'^^  granted.  This  doctrine  was  again  recognized  in 
2^,  '  '  two  Nisi  Prius  cases,  the  one  before  the  Lord  Chief  Baron  JSyre, 
w  ^"'^  ^"  *^  circuit,  the  other  before  me  at  the  sittings  at  Westmin" 
ster  (f )•    So  that  it  is  now  clearly  settled  that  the  party  is  en- 

(tf)  Summer  Assiaes  at  Hereford^  1780.  (A)  AMmrsi^  J.  was  absent. 

{t)  Wimb  qui  tarn  v.  Fenn.  Sitt  after  H.  17S6.  B,  R,  That  was  an  action  for  luuiy 
'  against  the  defendant,  who  was  a  country  banker  living  at  Stidhmry,  It  aiiptartd  on  the 
trijl,  that  the  practice  was  to  discount  bills  in  Lomfw  for  vsrious  correspondents  at  Sk4^ 
iyry,  and  for  which  they  had  sL  ftr  eemi.  for  the  time  the  bills  bad  to  run;  and  tbcy 
had  also  5i.  /rr  m/.  on  the  gross  sum  without  any  reference  to  the  time  which  the  bill 
had  to  run :  this  commission  had  been  taken  by  the  defendant  on  the  biDs  u  qnestioo» 
and  thc  jury  found  a  verdict  for  the  defendant  under  the  judge's  direction. 

titled 


IV   THE    TWENIT-SETENTH    YeAR    OF   GEORGE   III.  53 

titled  to  take  not  only  ^l.per  cent,  for  legal  interest,  but  also  a     1787. 

reasonable  sum  for  remitting  and  other  necessary  incidental  ex- 

pcnscs.    The  demand  in  the  present  case  arises  upon  a  bill  of    ^^^^^J' 
exchange  payable  in  India,  which,  if  not  paid  there  when  due,    Thomab. 
would  carry  the  interest  allowed  in  that  country  5  and  it  is  ad-  ^)^i^^^  ,.  u 
mitted  that  the  constant  course  with  respect  to  bills  returned   i^^Xf^j,  A*-/ 
protested  from  India  has  been  to  allow  at  the  rate  of  loi.  per  * 
pagoda,  which  includes  interest,  exchange,  and  all  other  charges. 
There  cannot  therefore  be  any  colour  for  saying  that  this  trans-  • 
action  is  usurious. 

Grose,  J.  The  same  doctrine  has  been  confirmed  in  the 
Court  of  Common  Pleas.  And  the  line  which  has  been  taken 
is,  that  if  the  sum  charged  be  not  a  colour  or  a  screen  for  usury, 
but  is  only  fair  and  reasonable,  it  ought  to  be  allowed.  This  is 
like  the  case  some  few  years  ago  where  In£an  interest  was  al- 
lowed  here  on  a  bond  given  in  India  {a). 

Rule  discharged  {b). 

{a)  Bodily  V.  BeiLmy,  %  Bmrr,  1094, 

(A,  Vide  H.  EL  Rip,  C.B.  330. 


Davies  asainst  Pierce  and  Others. 


'•to* 


nj^HIS  was  an  action  of  replevin  for  taking  the  plaintiff's  ^«^- 
^  cattle  at  Ochorhir.    The  defendants  in  their  cognizance  naotsare 
stated  diat  the  locus  in  quo  had  been  immemorially  part  and  par-  Jvy^^e^,f. 
del  of  a  certain  tenement  of  land  called  BulchystuUen  sheepwalk,  ^^  <h«ir 
€>F  which  Benjamin  Holloway  and  others  before,  l^c,  were  seised  ,hew  that 
■  in  their  demesne  as  of  fee,  and  ihen  stated  a  demise  to  T.  Hurb  ».c«tain 

t  I    •  '/T-     1  piece  of  land 

for  a  year,  and  so  from  year  to  year,  as  whose  baihnrs  they  ac-  is  parcel  of 
knowledged  taking  the  cattle,  &c.  as  a  distress  for  damage  fea-  whichOiey 
sant :  In  the  second  cognizance  they  derived  a  title  to  T.  Hugh  occupifd; 
from  Margaret  Pryce  of  the  same  premises,  and  acknowledged,  that  thev 
^c.  as  his  bailiffs.     The  pleas  in  bar  traversed  the  locus  in  quo  JJ^*"^ 
being  part  and  parcel  of  the  said  tenement  of  land  called  Bui-  owntnbip 
chystullen  ;  on  which  issues*  were  taken  in  the  replication.  wrilt'ed'by 

contrary  evi- 
dence, is  decisive.     0«/rtfai  y.  Af^rrcveW,  post.  5  vol.  isi 

This 
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1787.        This  cause  was  tried  at  the  last  Spring  Great  Sessions  at  Car* 
digan^  before  Mr.  Beards  when  after  the  evidence  on  the  part  of 


^^Ihii  ^^  defendant  was  closed,  the  plaintiff's  counsel  offered  to  prove 
Pierce,  in  evidence,  that  "  Hugh  jdn  Gr^bs  and  John  GrjffStbj  his 
««  father,  who  were  respectively  tenants  of  BtJchjstullen  and 
<>  Lljast  Nant  Glass^oi  which  Ocborbiris  a  part,  both  deceased, 
<<  did  respectively,  while  in  the  occupation  of  the  premises,  de* 
<<  chre  that  they  rented  Llyart  Nant  Glass  of  one  MatAtw 
<<  Evans  J  who  was  never  the  owner  of  BulcbjstulUn  which  has 
«  for  a  long  time  belonged  to  the  family  of  Prices  that  H.  J. 
**  GrtffUbs  declared  he  paid  the  same  M.  Evans  five  shillings  , 
<'  yearly  and  a  quarter  of  mutton  for  the  said  Ujast  Nant  Glassy 
<<  that  he  declared  he  was  then  going  to  pay  the  said  rent  to  the 
«  said  John  Evans  for  the  said  Uyast  Nant  Glass,-  that  he  or- 
<'  dered  his  servant  to  herd  some  cattle  at  Uyast  Nant  Glass, 
«(  saying  he  cpuld  not  otheninse  afford  to  pay  M,  Evans  his 
«  rent;  that  Join  Griffiths  prevented  a  certain  person  from  cut- 
«  ting  rushes  on  Llyast  Nant  Glass,  and  threatened  that  he 
<'  would  tell  M.  Evans  his  landlord  of  his  cutting  the  said 
«  rushes,  and  once  took  the  rushes  from  the  said  person,  and 
<<  told  him  they  belonged  to  Af.  Evans  s  that  about  forty  years 
"  ago  one  Thomas  Hugh  rented  Uyast  Nant  Glass  for  one  year, 
<<  and  declared  that  he  paid  rent  either  to  M.  Evan,  or  his  mo- 
«« ther.**  The  defendants*  counsel  objecting  to  the  admissibility 
of  this  evidence,'  the  learned  judge  refused  to  admit  it,  and  the 
jury  gave  a  verdict  for  the  defendants:  whereupon  the  plaintiff's 
counsel  excepted  to  the  judge's  opinion,  and  tendered  a  bill  of 
exceptions  to  him,  which  he  signed. 

The  proceedings  were  brought  here  by  a  writ  of  error,  and 
in  the  last  Term  Mr.  Beard  appeared  in  this  Court,  and  acknow- 
ledged his  seal  to  the  bill  of  exceptions. 

This  question  was  to  have  been  argued  by  Bragge  for  the 
plaintiff,  and  Williams  for  the  defendants;  but 

The  Court  were  clearly  of  opinion  that  the  evidence  was  ad- 
missible; and 

AsHHURsT,  J.  said,  that  the  fact  of  cutting  the  rushes  wa$ 
decisive;  and 
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BuLLER,  J.  added,  that  the  other  question  relative  to  the  tc-     1787, 
nant's  declaring  that  he  paid  rent  for  the  premises  in  question  had  — — — 
been  determined  in  the  case  of  Holhway  v.  Rakes  (a),  and  Doe    ^^" 
dem.  Foster  v,  WtUiams  (Jf).    In  the  former  the  lessor  claimed  as    P«»c«. 
devisee- in  remainder  under  a  will  27  years  ago,  undjcr  which 
there  was  no  possession,  and  therefore  seisin  in  the  devisor  was 
necessary  to  be  proved.     For  this  purpose  a  witness  was  called 
tp  speak  to  the  declarations  of  the  tenant  in  possession  at  that 
iinac  that  be  held  as  Unaat  to  the  devisor:  a  new  trial  was  moved 
for  on  the  inadmissibility  of  this  evidence ;  and  it  was  objected 
that  this  was  mere  hearsay  evidence,  and  that  the  party  making 
the  declaration  was  not  upon  oath.    But  the  Court  held  the  evi- 
dence property  admitted,  and  the  rather  so  as  it  did  npt  appear 
tb»t  tli«  defendant  had  any  sort  of  right,  and  probably  might 
have  come  in  under  the  tenant  who  acknowledged  the  right  of 
the  devisor,  as  he  was  of  the  same  name  with  the  tenant ;  and 
such  confession  would  certainly  be  binding  on  all  who  claimed 
under  htm  who  made  it. 

Bat  a  difficulty  occurring  to  the  Court,  whether  they  could 
grant  a  vemre  de  navo^  the  question  relative  to  what  judgment 
ought  to  be  given  stands  over  till  the  next  Term  (r). 

(«)  M.  IS  Gf,  3.  B,  IL  W  Cowf.  621.  (0  Vide  post.  125. 


Powell  against  Poetherch. 

^HE  defendant  had  been  held  to  bail  on  an  affidavit,  which  Affidavit  to 
stated  that  he  was  indebted  to  the  plaintiflF  in  so  much  for  S^Jj^^ 
'Work  and  business  done  by  the  plaintiff  as  an  attorney,  as  ap^  >nt  is  in- 
fears  by  the  Masters  allocatur.  thepbiotiff 

Bower  had  moved  on  a  former  day  that  the  defendant  miirht  "*  *  ^*"^ 
give  common  bail^  the  affidavit  to  hold  to  special  bail  not  being  /Mnf^  tk^ 
positive.  Uc,^^  i. 

Lane  shewed  cause,  and  observed,  that  if  the  words  "  as  ap-  ^  «^- 
<<  pears  by  the  master's  allocatur^  had  been  omitted,  the  affidavit  ^J  ^ 
would  undoubtedly  have  been  sufficiently  positive;  and  that  the 
insertion  of  those  words  did  not  render  the  affidavit  less  certain, 
iKcause  they  only  pointed  at  the  diffirrence  between  the  sum  ori- 
ginally claimed  and  that  allowed  by  the  Master.  But  still  the 
pIainci£F  positively  swore  to  the  debt  due* 

^  The 
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1787.  The  Court  were  of  opinion  that  the  affidavit  was  not  sufficient ; 
because  the  plaintiff  had  not  sworn  that  the  tUbt  was  still  due^  but 
only  that  the  defendant  was  indebted  10  him  as  appears  by  the 


Powell 
PoR-       MaJer^s  allocatur. 

TBERCB. 


Rule  absolute. 


Jmu  »7th.  On  this  day  Henry  Partridge,  Esq.  of  the  Middle  Tempkf 
and  Foster  Botuer  and  Edward  Law^  Esqrs  both  of  the  Inner 
TempU,  were  appointed  to  be  his  Majesty's  counsel  learned  in 
the  law. 


Lord  Mansfield,  Chief  Justice,  was  not  able  to  attend  during 
the  whole  of  this  Term. 


THE  END  OF  TRIKITT  TERM. 


CASES 

ARGU£D  AND  DETERMINED 

IN   THE 

COURT  OF  KING'S  BENCH, 

IN 

Michaelmas  Term, 

In  tfie  Twenty-Eighth  Year  of  the  Reign  of  George  III. 


»787. 
Frith  against  Leroux  and  Another.  mdme^, 

rpHE  plaintiff  having  recovered  a  judgment  in  Hilary  Term  in  debt  up- 
1 784  for  800/.  upon  promises  against  AyUtt  the  defendant  ^^J5[°*' 
in  the  original  action,  the  defendant  brought  a  writ  of  error  in  btUUi  error 
the  Exchequer  Chamber,  and  put  in  bail.    In  November  1785  ^^'' 
the  judgment  of  this  Court  was  affirmed  ;  and  the  sum  recovered  Chimber 
not  being  paid,  debt  upon  the  recognizance  was  brought  against  bkto^y*^ 
the  bail  in  the  same  Term,  and  the  plaintiff  recovered.     The  ^^f^ 
bail  requested  indulgence  for  a  time,  which  was  granted.     The  ment  be- 
only  question  made  was,  whether  the  plaintiff  was  entitled  to  11!^.*^ 
interest  from  the  bail  upon  the  sum  recovered  between  the  times  the  judg- 
of  signing  judgment  in  B.  R,  and  the  affirmance  of  it  in  the  Ex-  S!  je.  ^d 
chequer  Chamber.     Interest  for  the  whole  time  since  the  time  ****  "^f?^ 
or  signing  bnal  judgment  had  been  levied  under  an  execution  iDC«a*. 
against  the  bail.  ^'"'• 

^(W,  for  the  rule,  contended  that  that  part  of  the  sumi 
levied  which  included  interest  between  the  times  of  signing  the 
judgment  and  affirming  it  ought  to  be  returned. 

Baldwin^  contra* 

AsHHURST,  J.  The  question  seems  to  be  whether  the  bail 
aie  liable  beyond  the  extent  of  their  engagement)  which  is  for 

the 
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1787.     the  principal  sum  recoTcred  In  the  original  action,  and  the  costs 
of  prosecuting  the  writ  of  error :  that  therefore  being  the 


^^     extent  of  their  engagement,  we  cannot  compel  them  to  pay  anjr 
Lsaovx.   more. 

BuLLER,  J.    This  is  not  an  application  to  a  Court  of  equitf  , 
but  to  a  Court  of  law,  to  enforce  the  performance  of  an  eii» 
gagement  which  the  bail  have  entered  into.    The  recognizance 
they  entered  into  is  with  a  condition  that  the  defendant  in  the 
original  action  shall  prosecute  his  writ  of  error,  and  that  if  judg^ 
ment  should  be  affirmed  they  will  pay  the  debt  and  costs  upon 
the  former  judgm«*nr,  together  with  such  costs  as  are  occasioned 
by  the  delay.    So  that  the  bail  in  express  terms  only  pro- 
mise to  pay  what  was  due  upon  the  original  judgment  and  the 
costs  given  in  the  Exchequer  Chamber  }  therefore  we  are  not 
warranted  in  giving  any  rfiore.    Thus  it  stands  on  the  recog- 
nisance itself     But  this  point  *has  been  already  decided  in  se- 
veral cases  which  have  come  before  the  Court.     In  Cummng  v. 
Hanfortb  (a),  I  moved  that  the  master  might  be  directed  to  in- 
clude interest  in  the  costs  to  be  taxed  on  non-prossing  a  writ  of 
error,  returnable  in  parliament,  for  want  of  transcribing.   The 
action  was  brought  on  a  note  of  hand  payable  three  months 
after  date,  which  in  its  nature  carried  interest;  and  I  cited 
Bodily  V.  Bellamy^   2  Burr.  1094-    Lord  Mansfield  said,  you 
are  breaking  into  the  whole  course  of  proceedings.    Wlie« 
final  judgment  is  given  by  the  Court,  the  demand  is  liquidated  \ 
and  no  interest  can  be  computed  after  that  dme.  On  debts  car- 
rying interest,  the  jury  are  now  directed  to  give  interest  in  da* 
mages  up  to  the  day  on  which  judgment  nuy  be  signed.     And 
the  motion  was  denied.    So  in  Smith  and  Another  v.  Ccpi» 
stave  {il)i  Davey^rt  shewed  cause  against  a  rule  which  liad  been 
obtained  by  Dunning  for  staying  proceedings  in  an  action  against 
the  defendant  on  a  recognizance  of  bail  in  error,  on  payment  of 
848/.  the  amount  of  the  damages  and  costs  taxed  upon  the  origi- 
nal judgment  in  the  cause,  and  of  the  costs  taxed  upon  the  affirm- 
ance of  the  said  judgment  in  the  Exchequer  Chamber.    Dauem* 
port  insisted  that  the  plaintiff  was  entitled  to  take  interest  upon 
the  sum  liquidated  in  the  judgment  up  to  the  rime  of  the  affirm* 
ance  ;  and  he  cited  Welford  v.  Davison^  4  Burr.  2127.     Bo£lf 
V.  Bellantj  /  and  IVbite  v.  The  Duke  of  NtmcastU,  M.  1 5  Geo.  3. 
B.  R.    But  after  the  Court  had  taken  time  to  consider,  Lord 
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MumfiM^  on  the  last  day  of  the  Terra,  d'-livcrcd  the  opinion  17*7* 
of  the  Court  [Ashhursty  J.  being  absent)  and  said  th^t  they  had 
considered  all  the  case$,  and  that  they  did  not  warrant  the  doc- 
trine contended  for  by  Davenport.  That  on  affirmance  of  a  L»«o«* 
judgment  in  error  bail  are  not  liable  for  more  than  they  have 
undertaken  to  pay,  namely,  the  debt  and  Costs  which  have  been 
adjudged  due ;  and  that  the  case  of  WhUe  ▼.  The  Duke  of  Niw^ 
castle  certainly  went  by  surprise :  and  the  rule  was  made  abso- 
lute to  stay  proceedings  on  payment  of  the  debt  and  costs  in  the 
cause,  and  the  costs  in  error  of  the  affirmance  of  the  judgment. 
Then  as  to  the  interest  due  subsequent  to  the  time  of  the  affirm- 
ance, that  stands  on  a  different  ground;  because  when  the 
judgment  is  affirmed,  it  becomes  from  that  time  the  debt  of  the 
bail :  and  if  an  action  were  brought  on  that  judgment,  the  jury 
might  give  damages  for  the  detention  of  the  debt,  so  as  to  in- 
elude  interest  up  to  the  time  of  final  judgment.  Therefore  the 
bail  are  liable  only  for  the  interest  subsequent  to  the  time  of 
affirming  the  judgment. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Rule  absolute  {a). 

Baldvfin  then  mentioned  the  case  of  Zmck  v.  Langton,  Dong. 
723.  n.  i.(b) 

(ci)  There  is  a  difference  between  the  form  of  the  recogniMocc  on  writ!  ^cnor  in 
the  Exchequer  Chamber  and  in  the  King'i  Bench;  in  the  formor  the  bail  engage  to 
pay  the  sum  recovered  by  the  judgment,  and  such  further  eosti  •fmitt  sura  and  Sttaos  of 
money,  as  shaU  be  *.  warded  for  deUy  of  execution;  th  the  latter  .they  engage  to  pay 
the  sum  recovered  by  the  judgment,  as  also  all  such  fd»  •wddamagu^  as  shall  be  award- 
ed for  deliy  of  execution. 

{h)  Vide  post,  EmiwhtU  v.  SbtpUrd^  78.  b*  4  Burr.  %\%y. 


CoLKETT  and  Others,  Assignees  of  Falch,  against  ^^-^ 
Freemam  and  Another. 

AT  the  trial  of  this  cause,  which  was  an  action  of  trover  Where  JL 
tried  before  Buller^  J.  at  the  Sittings  after  last  Trinity  Term  l^J^ 
at  GuiUhaJlf  the  only  question  that  arose  was  concerning  the  act  "o"""*  ^7 
of  bankruptc?  alleeed  to  have  been  committed  by  Fakb  #  as  to  der  tothc 

^    '         ^  holder  of  n 

biH  which  was  due,  it  was  a  complete  act  of  bankruptcy,  thongh  he  afterwards  p«d  the  bill  before 
€re  o'clock  in  the  same  day,  and  though,  by  the  custom  of  merchants  in  £mA«,  the  payer  of  a  bOl 
has  the  whole  day  on  which  it  becomes  due,  tiU  6ve  o'clock,  to  dischai^e  it  in.^Where  an  act  it 
a  clear  unequivocal  act  of  bankruptcy,  it  cannot  be  expUined  by  any  subse^oeiit  circumsiancw  j  bat 
where  the  act  is  in  itself  doubtful,  it  may  b*  explained. 

which 
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1787.     which  the  facts  were  as  follows: — Falch^  being  in  bad  circum- 
stances, on  the  evening  of  the  7th  of  January  1786,  expressed 


CoLKiTT  }^jg  concern  to  his  clerk,  and  his  fears,  that  he  shbuld  not  be 
FmiMAN.  able  to  answer  a  bill  which  would  become  payable  the  next  day; 
and  desired  him  to  come  earlier  than  usual  the  next  morning, 
and  be  in  the  way,  and  in  case  the  holder  of  that  bill  should 
inquire  for  him  to  deny  him.  In  fact  that  bill-holder  did  call 
the  next  morning  before  nine  o'clock,  and  presented  a  bill  for. 
payment,  when  the  clerk  gave  him  the  answer,  as  he  was  di- 
rected, that  his  master  was  not  at  home.  Afterwards  how- 
ever, in  the  course  of  that  day,  Falch  appeareti  in  public,  and 
naving  procured  some  money  from  a  friend  whom  he  met,  he 
sent  for  the  bill  and  paid  it  before  five  o'clock  on  that  day. 
The  learned  judge  directed  the  jury  to  find  their  verdict  for 
the  plaintiffs,  inasmuch  as  the  act  of  bankruptcy  was  complete 
by  the  denial  of  a  creditor  with  intent  to  delay  him,  notwith- 
standing several  of  the  jury,  which  was  a  special  one,  suggested 
to  him  at  the  time,  that  by  the  practice  of  merchants  in  the 
city  of  London  the  payer  of  a  bill  has  the  whole  of  the  day  on 
which  it  becomes  due,  till  five  o'clock,  to  pay  it  in.  How- 
ever, upon  the  Judge's  repeating  to  them  his  opinion  upon  the 
point  of  law,  they  found  their  verdict  accordingly. 

Piggottj  who  moved  for  a  new  trial,  relied  upon  the  ground 
which  had  been  before  suggested  by  the  jury ;  and  questioned 
whether  the  bill-holder  could  be  considered  as  a  creditor  till 
after  the  expiration  of  the  time  which  by  the  custom  the  payer 
had  to  discharge  it  in :  and  contended  also  that  in  this  case  the 
creditor,  supposing  him  to  be  one  then,  could  not  be  said  to 
have  been  delayed,  as  he  had  been  punctually  paid  in  due  time, 
and  could  not  have  protested  the  bill  for  non-payment  till  after 
five  o'clock. 

AsHHURST,  J-  I  have  always  understood  the  general  rule  to 
be,  that  where  a  trader  commits  an  unequivocal  act  of  bank- 
ruptcy,  nothing  that  passes  afterwards  can  explain  it  away. 
Where  indeed  the  act  done  is  in  itself  equivocal,  there  it  may  be 
explained  by  subsequent  acts,  as  by  the  bankrupt's  afterwards 
appearing  in  public,  or  the  like.  Then  the  only  question  here 
is,  whether  the  act,  at  the  time  it  was  done,  u  as  a  clear  unequi- 
vocal act  of  bankruptcy.  From  the  facts  which  have  been  stated 
it  appears  that  the  bankrupt  could  only  order  himself  to  be  de- 
nied with  a  view  to  delay  his  creditor ;  for  he  himself  thought 

that 
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that  his  circumstances  were  in  a  desperate  situation  at  that  time,     l^9^• 

and  that  he  should  not  be  able  to  fulfil  his  engagements,  and — - 

directed  his  clerk  to  deny  him  when  the  bill-holder  called,  ^"^V^*^ 
which  was  accordingly  done  early  the  next  morning.  This  was  FutMAw. 
a  clear  act  of  bankruptcy,  and  whatever  might  happen  afterwards 
could  not  alter  the  case.  It  is  true  that  if  the  payer  of  a  bill 
of  exchange  discharge  it  before  five  o'clock  on  the  day  when  it 
becomes  due,  that  will  be  a  sufficient  payment  in  law  in  order 
to  prevent  a  protest :  but  that  is  not  the  question  here;  what 
we  are  now  to  consider  is,  whether  the  denial  to  a  creditor  with 
a  view  to  delay  him  was  a  complete  act  of  bankruptcy  at  the 
time  ?  I  am  of  opinion  that  it  was  *,  and  I  believe  that  this  has 
been  so  held  in  several  cases. 

BuLLER,  J.     On  account  of  a  doubt  started  at  the  trial  by 
some  of  the  jury,  which  was  a  very  respectable  one,  I  was 
desirous  of  taking  the  opinion  of  the  Court  upon  this  case, 
although  I  myself  entertained  no  doubt  upon  the  subject.     But 
if  the  rest  of  the  Court  are  now  clear  that  the  law  laid  down 
by  me  was  right,  it  will  only  be  putting  the  parties  to  further 
and  unnecessary  expense  to  grant  a  rule  to  shew  cause.     It  ap- 
peared at  the  trial,  that  the  bankrupt  had  given  himself  up  as  a 
lost  man  the  night  before  the  morning  on  which  the  denial  was 
proved  ;  he  was  then  in  desperate  circumstances  •,  he  had  been 
getting  money  for  some  time  before  in  a  manner  not  altogether 
to  his  credit,  by  buying  goods  of  persons  for  the  purpose  of 
turning  them  into  money,  who  were  afterwards  obliged  to  come 
in  as  creditors  under  the  commission.    Such  was  his  general  si- 
tuation when  the  denial  took  place.    The  jury  doubted  whether 
that  denial  was  an  act  of  bankruptcy,  because  the  bill,  upon 
which  the  demand  arose,  was  paid  before  five  o'clock  on  that 
same  day  on  which  it  became  due ;  and  they  desired  to  know  whe- 
ther, in  point  of  law,  the  bankrupt  had  not  the  whole  of  the  day 
to  pay  the  bill?  I  told  them  that  the  rule  mentioned  by  them, 
with  respect  to  the  time  which  the  payer  of  a  bill  was  allowed 
to  discharge  it  in  on  the  day  on  which  it  became  due,  was  a 
good  one;  but  that  they  were  mistaken  in  the  application  of  that 
rule  to  the  present  instance.    That  where  the  question  was  what 
laches  of  the  bolder  would  discharge  the  indorser,  there  the 
former  might  wait  to  receive  payment  the  whole  of  the  day  on 
which  the  bill  became  due :  but  that  was  with  a  different  view. 
Here  the  case  turned  on  a  dificrcnt  question,  whether  a  denial 

of 


62  CASES  IN  MICHAELMAS  TERM, 

1787.    of  a  creditor  with  a  view  to  delay  him,  though  but  for  an  hour, 
was  not  an  act  of  bankruptcy.    For  though  the  words  of  the 


^«^"7  ^  («)  ^^  "  *«»«  '^  *^  *^'^^»"  7^^  ^^  *^  construction  of  them 
Vemmak.  it  has  always  been  held  that  a  denial  to  a  creditor  with  a  view 
to  delay  him  was  an  act  of  bankruptcy.  And  h  told  the  jury, 
that  if  they  were  satisfied  that  the  bankrupt  denied  lumself  at 
nine  in  the  morning  with  a  view  to  delay  his  creditor,  that  was 
in  itself  a  dear  act  of  bankruptcy;  and  his  afterwards  appearing 
in  public  on  that  day,  and  paying  the  bill  before  five  o'clock 
in  the  evening,  could  not  purge  that  act  once  committed.  A 
clear  act  of  bankruptcy  can  in  no  case  be  explained.  At  the 
trial  of  this  cause  a  gentleman  at  the  bar  mentioned  a  case  which 
had  come  before  Lord  Mansfield  a  few  years  ago,  the  circum- 
stances of  which  were  these ;  a  bill  having  become  due,  and  the 
drawer,  being  pressed  for  payment,  desired  the  holder  to  call 
upon  him  the  next  morning  at  a  friend's  hou.se  in  BriJge-jtnet, 
and  he  would  pay  him  i  the  holder  went  accordingly,  and  was 
denied  at  the  drawer's  request.  Upon  being  asked  by  his  friend 
if  he  was  aware  that  he  bad  been  committing  an  act  of  bank- 
ruptcy, he  answered  with  surprise  in  the  negative,  and  said  that 
he  did  not  mean  to  do  so;  and  went  afterwards  and  paid  the  bill. 
Lord  MansfieUj  in  his  directions  to  the  jury,  told  them,  that  if 
they  were  satisfied  that  the  denial  had  been  with  a  view  to  delay 
t{ie  creditor  at  the  time,  it  was  an  act  of  bankruptcy ;  and  if  so, 
it  could  not  be  purged  by  paying  the  bill  afterwards.  The 
term  of  <<  purging  an  act  of  bsmkruptcy"  is  frequently  perverted; 
and  that  has  often  been  complained  of  by  Lord  MansfieU,  who 
has  on  several  occasions  taken  the  opportunity  of  declaring,  that 
it  can  only  mean,  that,  if  the  act  done  be  in  itself  equivocal, 
other  circumstances  may  be  called  in  to  explain  it ;  but,  if  the 
act  be  a  dear  unequivocal  act  of  bankruptcy,  it  cannot  be 
purged  or  explained  away  by  subsequent  drcumstances. 

.  G&osB,  J.  It  seems  to  me  that  the  directions  of  the  learned 
Judge  were  perfectly  right ;  for  the  only  question  was  whether 
the  denial  was  with  a  view  to  delay  the  creditor ;  that  was  the 
province  of  the  jury  to  determine,  and  they  have  found  by  tbdr 
verdict  that  it  was :  and  in  my  opinion  they  have  judged  right. 
The  direction  therefore  being  right  in  point  of  law,  and 
'         the  verdict  i^ght  in  point  of  fact,  it  would  be  a  loss  of  time, 

W  13  MUm.  *.  J. 

and 
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and  an  unnecessary  increase  of  expense,  to  grant  CTcn  a  rule  to     1787. 
shew  cause. 


Rule  refused.     Coww 

4MJMf 

On  a  subsequent  AzjPiggott  renewed  his  application;  h%xtthe  '*«"*''• 
Cofrrr,  entertaining  the  same  opinion  which  they  had  before  de- 
liveredi  refused  to  grant  the  rule. 


^   ^^^J^^^^  ^^^   Another  against  Mason   and    Ai^^Jti- 
.^t^^^^-^yj^*^*'^      Others  (a\  [%  h.  bi. 

rpROVER  for  a  cHrgo  ofcgm.    Plea,  the  general  issue.  *^ 
^  The  plaintifls,  at  the  trial  before  BuUer^  J.  at  the  GwUbatt  pgnoT^ 
Sittings  after  last  Easitr  Term,  gave  in  evidence  that  Turing  f ^'"^ 
and  Son,  merchants  at  MiddUbourg  in  the  province  of  T^ealand^  before  th^ 
on  the  22d  July  1786,  shipped  the  goods  in  question  on  board  hlo^^die 
the  Endiavour  for  Liverpool  by  the  order  and  directions  and  on  foougnec, 
the  account  of  Freeman  of  Rotterdam.    That  Holmes^  as  master  the  intol. 
of  the  ship,  signed  four  several  bills  of  lading  for  the  goods  in  ^^2^^* 
the  usual  form  unto  order  or  to  assigns  ;  two  of  which  were  but  if  the* 
indorsed  by  Turing  and  Son  in  blank,  and  sent  on  the  aad  ^1^^^ 
July  1786,  by  them  to  Freeman,  together  with  an  invoice  of  yi^cfUA' 
the  goods,  who  afterwards  received  them ;  another  of  the  bills  thiidpcnon 
of  lading  was  retained  by  Turing  and  Son,  and  the  remaining  one  ^  '  ^^*!^ 
was  kept  by  Holmes.    On  the  25th  July  1786,  Turing  and  Son  »tion,  the 
drew  four  several  bills  of  exchange  upon  Freeman,  amounting  in  ^^^gnorat 
the  whole  to  477/.  in  respect  of  the  price  of  the  goods,  which  «g»initfnch 
were  afterwards  accepted  by  Freeman.    On  the  25th  of  July  diretted. 
1786,  Freeman  sent  to  the  plainrifis  the  two  bills  of  lading,  to-  J^!^* 
gether  with  the  invoice  which  he  had  received  from  Turing  and  between  a 
Son,  in  the  same  state  in  which  he  received  them,  in  order  that  jog  iadomd 
the  goods  might  be  taken  possession  of  and  sold  by  them  on  j^^*^ 
Freemaffs  account ;  and  on  the  same  day  Freeman  drew  three  sets  donenent 
of  bills  of  exchange  to  the  amount  of  520/.  on  the  plaintiffs,  ut*J^!^' 
who  accepted  them,  and  have  since  duly  paid  them.    The  plain-  [7T.IL440. 
dfis  are  creditors  of  Freeman  to  the  amount  of  542/.    On  the  104!** 
15th  Attgua  1786,  and  before  the  four  bills  of  exchange  drawn  ^y    ^ ,  /^i<f<  ^ 
by  Turing  and  Son  on  Freeman  became  due.  Freeman  became  a  /,.  ^^.^ ;  ^  f  /'/,] 
bankrupt :  those  bills  were  regularly  protested,  and  Turing  and  //^/ ,.  A^,:/  ^^ 
Son  have  nnce  been  obliged,  as  drawers,  to  take  them  up  and  pay  ^ /f!  /  if/'  ji.4,< 

WV'id.  S^Umnmt  v.  Nimm,  port.  374  «nd  Mu  ▼.  Hma,  poit.  3  toL  464.    [3  At'''  /^^'^/^^  ''  -^^^  ^  ^ 
390.59^     ftlbtd.»3».     4lhid.lli.     3^.&/*.4S»     ilbid.563.    »1bid.457-    ///'/T^/   .-. 
I  B.  Bi.  365.    Mtf.^  Ou.  578,  940,] 

them. 
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1787.    them.    The  price  of  the  goods  so  shipped  by  Turing  and  Son 
*  IS  wholly  unpaid.     Turing  and  Son,  hearing  of  frffman*s  bank- 

^"o^*"  ruptcy  on  the  21st  of  August  1786,  indorsed  the  bill  of  lading, 
agawa     so  retained  by  them,  to  the  defendants,  and   transmitted  it  to 
them,  with  an  invoice  of  the  goods,  authorizing  them  to  obtain 
possession  of  the  goods  on  account  of  and  for  the  use  and  bene- 
fit of  Turing  and  Son,  which  the  defendants  received  on  the 


«ASON. 


^Tf'ii'^ril.h-' 


Sfi^^/,  u0u^^  23tl^  August  1786.    On  the  arrival  of  the  vessel  with  the  goods 
t^-  *t  l^verpedon  the  28th  Jugurt  1786,  the  defendants  applied  to 

Holmes  for  tJie  goods,  producing  the  bill  of  hding,  who  there- 
upon delivered  them,  and  the  defendants  took  possession  of  them 
for  and  on  account  of,  and  to  and  for  the  use  and  benefit  of 
//       ^  /ly  Turing  and  Son.    The  defendants  sold  the  goods  on  account  of 

^  ^    ^  /^       I   2«rf/ig  and  Son,  the  proceeds  whereof  amounted  to  557/.    Bc- 
^      7  ^  fore  the  bringing  of  this  action  the  plaintiffs  demanded  the  goods 

a/"  1^  /&.^/        of  the  defendants,  and  tendered  to  them  the  freight  and  charges; 
'^o  V  ^Vf.  ^^^  neither  the  plaintiffs  or  Freeman  have  paid  or  offered  to  pay 

^  '  the  defendants  for  the  goods.     To  this  evidence  the  defendants 

'^    '  demurred ;  and  the  plaintiffs  joined  in  demurrer. 

/  ;  :  i^f'-\  This  was  argued  in  last  Trinity  Term  by  Ersiine  in  support  of 

the  demurrer,  and  Manly  against  it  \  and  again  on  this  day  by 
Siepherd  in  support  of  the  demurrer,  and  Bearcrofi  contri. 

Shepherd  (a),  after  observing  that,  as  the  defendants  were  the 
agents  of  Turing  and  Son,  the  general  question  was  to  be  con- 
sidered as  between  the  consignor  and  the  indorsee  of  the  bill  of 
lading,  contended.  First,  that,  as  between  the  vendor  and  vendee 
of  goods,  the  former  has  a  right  to  stop  the  goods  in  transitu,  if 
the  latter  become  insolvent  before  the  delivery  of  them.  And 
secondly,  that  such  right  cannot  be  devested  by  the  act  of  the 
vendee's  indorsing  over  the  bill  of  lading  to  a  third  person.  The 
first  question  has  been  so  repeatedly  determined,  that  it  is  scarcely 
necessary  to  cite  any  authorities  in  support  of  it.  [The  plain* 
tiffs'  counsel  admitted  the  position.]  Then,  in  order  to  deter- 
mine the  second,  it  is  material  to  consider  the  nature  of  a  bill  of 
lading.  A  bill  of  lading  cannot  by  any  means  be  construed  into  a 
contract  on  the  part  of  the  consignor  to  deliver  the  goods  menrion- 
ed  in  it  to  the  consignee :  it  is  only  an  undertaking  by  the  captain 
to  deliver  the  goods  to  the  order  of  the  shipper.  As  between 
the  consignor  and  consignee,  it  is  a  bare  authority  to  the  captain 

(a)  As  the  scooad  ar^umem,  with  the  judgment  of  the  Court,  comprelieiided  evctf' 
thing  that  was  laid  upon  the  subject,  the  former  aigument  is  omitted. 

to 
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to  deliver,  and  to  the  consignee  to  receive,  them.  That  this  is  1787. 
the  tnic  nature  of  a  bill  of  lading  appears  from  all  the  writers 
upon  mercantile  law,  as  Molhj^  Pottkthwajti,  and  Beavtes.  If 
it  be  any  other  sort  of  instrument,  it  must  be  contended  to  -^•"'' 
amount  to  a  contract  by  the  consignor  to  deliyer  the  .goods  to  the 
consignee :  but  no  such  contract  arises  upon  it,  because  the  con« 
tignor  IS  not  even  a  party  to  it ;  and  no  action  could  be  framed 
tipon  it  against  the  consignor.  Then,  if  it  be  only  a  bare  autho- 
rity to  the  one  to  carry,  and  to  the  other  to  receive,  the  goods, 
file  eopsignee  cannot  transfer  a  greater  right  than  he  has ;  neither 
cai>tfie  right  of  the  consignor  be  divested  by  the  act  of  the  con- 
signee. If  a  bill  of  lading  be  a  negotiable  instrument,  and  con- 
vey an  indefeasible  property  in  the  goods,  it  must  be  so  by  the 
custom  of  merchants :  but  such  custom  is  not  to  be  found  in 
any  of  the  books  treating  upon  the  subject.  There  are  cases 
vfaieh  establish  a  contrary  doctrine,  in  which  the  Courts  have 
YkM,  that  the  rights  of  Ao  assignees  are  the  same  as  the  rights  of 
tiie  original  consignee.  It  cannot  indeed  be  disputed  but  dnt, 
as  between  the  assignee  and  the  indorsee,  the  indorsement  of  a 
tSU  of  hding  is  a  complete  transfer  of  the  property  which  the 
consignee  has  in  it :  but  the  cases  go  no  farther.  The  case  of 
Sme  and  Frescot  {a)  is  precisely  similar  to  die  present^  There 
tiie  bill  of  lading  was  indorsed  in  bhnk,  and  afterwards  indorsed 
ov^  by  the  consignee  to  his  assignees :  those  assignees  were  some 
^tfae  de^dants  in  that  suit,  and  they  stood  in  the  same  situa- 
tion with  the  present  plaintifis.  In  that  case,  before  the  goods 
arrived,  and  after  the  indorsement  of  the  bill  of  lading  by  the 
consignee,  the  consignee  having  become  a  bankrupt,  the  goods 
were  stopped  m  transitu  by  order  of  the  consignor  by  an  indorse- 
ment of  the  bill  of  lading,  which  was  left  with  him,  to  anodier 
of  the  defendants:  there  Lord  Hardwicke  decreed  that  the  in- 
dorsement did  not  absolutely  transfer  the  property  in  the  goods^ 
ih  the  event  of  the  consignee's  becoming  a  bankrupt  before  the 
ai^val  of  the  goods ;  that  as  the  goods  had  been  stopped  in  transitu 
,  by  Older  of  the  consignor,  he  had  a  right  to  detain  them  till  the 
sunvvhich  he  was  in  advance  to  the  consignee  on  account  of  them 
was  paid ;  and  that  the  surplus  arising  from  the  produce  of  the 
go«ls  sliottid  be  paid  to  the  indorsees  of  the  consignees.  Now 
ikAess  Locd  Hardmdte  had  been  of  opinion  that  the  indorsement 
iij  tiie  cdnrignee  cfid  not  absoiutely  transfer  the  property  in  the 

Vol.  II.  r  goodsf 


66  CASES  IN  MICHAELMAS  TERM, 

1787.     goods,  Be  would  have  decreed  that  the  mdorsees  should  have 

been  first  p«d  the  money  which  they  had  advanced  upon  tfat 

^"  ow ""  «^^*^  ^^  ^^  ^^^^  ^f  ^a^*"&  5^  ^^  ^^^  ^  ^nrflvLS  should  have 
^ai«a     been  paid  to  the  consignor :  but  instead  of  that,  he  gave  a  priority 
^•^'''    to  the  consignor.   This  doctrine  is  not  only  laud  down  in  a  Court 
of  equity,  but  confirmed  in  a  Court  t>f  law  in  the  case  of  &tiqf« 
'fiM  and  Ctjf{a)t  where  the  same  question  was  tried  between  the 
same  parties  as  the  present.   There  Sehetti^  a  merchant  in  Safy, 
consigned  a  quantity  of  skins  to  Lif^bam  reuding  in  Lmidon^ 
and  sent  him  a  bill  of  lading  indorsed  in  blank.     Lii^bam^  the 
consignee,  indorsed  it  to  Zawgnae  for  a  valuable  consideration  at 
the  invoice  price,  shewing  him  at  the  same  time  the  letters 
of  advice  and  the  bills  of  parcels.    The  cons^ee  not  accepting 
the  bills'  of  exchange  which  the  consignor  had  drawn  upon  him 
for  the  amount  of  the  goods,  the  consignor  indorsed  the  bill  of 
lading  remaining  in  his  hands  to  Cuff^  the  defendant,  with  or* 
ders  to  seize  the  goods  before  they  got  into  the  hands  of  the  con* 
signee,  which  he  did  :  and  the  action  was  brought  against  him 
by  the  indorsee  of  the  consignee  to  recover  the  value  of  the  goods. 
Wallace^  Solicitor  General,  there  argued  that  by  the  indorse- 
ment of  the  bill  of  lading  the  property  was  transferred.    But 
Lord  MamfieU  was  of  opinion,  that  the  conrignor  had  a  ri^t 
to  stop  the  goods  in  transitu  in  case  of  the  insolvency  of  the 
consigtaee,  and  that  the  plaintiff,  standing  in  the  same  situation 
with  the  original  consignee,  had  lost  his  lien.    Lord  Manspdd 
was  first  of  opinion  that  there  was  a  distinction  between  bills  of 
lading  indorsed  in  blank  and  otherwise;  but  he  afterwards  aban- 
doned that  ground.    But  in  that  case,  as  the  consignor  had  in 
point  of  fact  received  150/.  from  the  consignee,  there  was  a 
verdict  for  the  plaintiff  for  that  sunu    So  that  the  result  of  the 
Terdict  was,  that  the  consignor  was  entitled  under  those  circum- 
stances to  retain  all  the  goods  consigned,  deducting  only  the  sum 
which  he  had  actually  received  for  part.    Both  these  cases  esta- 
blish the  construction  of  the  bill  of  lading  contended  for;  and  it 
is  to  be  observed  that  the  verdict  in  the  latter  one  was  acquieseed 
in.    And  indeed  to  construe  it  otherwise  would  be  opening  a 
great  door  to  fraud,  and  would  be  placing  the  indorsee  of  a  con- 
signee of  a  bill  of  lading  in  a  better  situation  than  the  consignee 
himself  in  case  of  his  insolvency.    Suppose  the  consignee  assign 
ever  to  a  third  person,  who  becomes  insolvent  before  the  delivery 

(a)  Sittiogi  at  GirUdialf,  nr»  Lord  MatuJUU,  Tn  177& 
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of  the  goods,  such  assignee  would  then,  notwithstanding  his  in-  1787. 
solvency,  have  a  right  to  get  the  goods  into  his  possession ;  for 
if  the  act  of  indorsement  absolutely  divests  the  property  out  of 
the  consignor,  he  can  nev^r  afterwards  get  possession  of  the  Jjf^'^ 
goods  again ;  or  else  this  consequence  would  follow,  that  the 
trendor  would  have  a  right  to  seize  the  goods  in  transitu  till  the 
indorsement,  by  which  his  right  would  be  divested,  and  that  by 
the  act  of  insolvency  of  the  indorsee  it  would  be  revested.  This 
has  never  been  considered  to  be  the  same  sort  of  instrument  as  a 
bill  of  exchange  $  they  are  not  assimilated  to  each  other  in  any 
treatise  upon  the  subject :  nay  bills  of  exchange  are  said  to  be 
sui  juris.  In  their  nature  they  are  diflerent ;  a  bill  of  exchange 
always  imports  to  be  for  value  received  ;  but  the  very  reverse  is 
the  case  vrith  a  bill  of  lading.  For  in  few,  if  any,  instances,  is 
the  consignor  paid  for  Ids  goods  till  delivery ;  and  lulls  of  ex- 
change were  first  invented  for  the  purpose  of  remitting  money 
from  one  country  to  another,  which  is  not  the  case  with  biHs  of 
lading.  As  to  the  case  of  Wright  and  CampMl  (a),  which  may  be 
cited  on  the  other  side,  it  will  perhaps  be  said  that  the  Court 
awarded  a  new  trial  only  on  the  ground  of  fraud :  but  mn  cmstat 
that,  if  there  had  been  no  suspicion  of  fraud,  a  new  trial  would 
not  have  been  granted.  So  that  the  law  cannot  be  considered 
to  have  been  decided  in  that  case ;  for  when  a  new  trial  is  moved 
for,  if  the  facts  warrant  it,  the  Court  awards  a  new  trial  with- 
out going  into  the  law  arising  upon  those  facts.  In  such  cases 
the  law  is  still  left  open  to  be  considered  on  a  difierent  finding) 
since  it  would  be  nugatory  to  determine  the  point  of  law,  which 
n^ay  not  perhaps  be  applicable  to  the  facts  when  found.  At  the 
roost,  there  is  only  an  inference  of  law  to .  be  drawn  from  that 
case,  which  is  not  sufficient  to  overturn  established  principles. 
Besides,  this  case  is  distinguishable  from  diat  *,  for  there  it  ap- 
peared that  the  consignee  was  the  factor  of  the  consignor,  and 
as  such  might  bind  his  principal  by  a  sale. 

Biarcroft^  contra.  The  quesdon  is,  whether  the  bond  fide  in- 
dorsemc't  for  a  valuable  consideration  of  a  bill  of  lading  to  a 
third  person  is  not  an  absolute  transfer  of  the  whole  property  ? 
This  question  is  of  infinite  importance  to  the  mercantile  world, 
and  has  never  yet  been  put  in  a  way  to  receive  a  solemn  decision 
in  a  Court  of  law.  For  at  most  it  has  only  been  considered  in 
a  Court  of  Equity  upon  equitable  principles,  or  at  mri  frius  in  a 

(«)  4  Arrr.  a046. 
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1787.    ca^  the  correct  state  of  which  18  to  be  doubted,    lliefociiiof 
the  bxU  of  lading  15  material  to  be  attended  to  in  determining 


^^^^^'  this  case ;  it  isj  that  the  goods  are  to  be  delivered  « to  order 
agmimst  ^*  oT  to  osstgni  "  therefore  on  the  very  face  of  the  iflslnKneiit 
^^"*'*  there  is  an  authority  to  the  oa|ptaia  to  deUver  them  to  the  coa- 
s^nee  or  to  Us  assipu  ;  and  the  questioa  here  19;  wbo  stfc  Ue 
assigns  ?  As  between  (he  consignor  and  consignee  the  rule  con* 
tended  for  is  not  now  to  be  (tisputed^  since  it  has  been  oonfiraed 
by  so  many  authorities ;  though  perhaps  it  were  much  to  be 
wished  that  it  had  never  been  estaUished :  but  time  will  be  dag- 
ger in  extending  it  farther.  With  respect  to  the  case  of  Smf 
and  Prescat^  when  it  is  considered  who  were  the  parties  to  tlie 
cause,  in  what  Court,  and  upon  wha^  principles,  it  was  decided^ 
it  will  not  be  found  sufficient  to  determine  the  present  case. 
The  actors,  the  plaintiffs,  were  npt  the  innocent  purchtsers  iof 
a  bill  of  lading  ;  they  were  the  assignees  of  a  bairiEf«pt9  and 
{^ayed  by  their  bill  to  get  possession  of  the  goods,  aetwithstMid* 
ing  they  bad  not  paid  for  them.  But  this  is  a  case  belweai  Ae 
consignor  and  third  persons  who  have  paid  a  YahiabkconsideniT 
tion  for  the  goods ;  that  case  was  likewise  in  a  Court  of  SqutCy, 
where  the  leading  principle  is,  that  he  who  seeks  eq[iiity,  must 
first  do  what  is  equitable ;  there  too  the  decision  was  founded 
in  some  measure  on  the  custom  of  the  Legbcrn  tradOf  and  the 
construction  of  the  statute  relatifig  to  mutual  credit ;  so  that 
there  were  united  a  number  of  oircmistances  iM^cb»  taken 
altogether,  induced  Lord  Hardmiichis  decree,  and  whidi  do  not 
epust  in  the  present  case.  And  it  is  to  be  remarked  that  Lord 
Hardwich,  thinking  it  a  harsh  demand  against  the  consignors, 
said  ^  he  would  lay  hold  on  any  thing  to  save  the  advontage" 
which  the  consignors  had,  by  regaining  the  possession  of  the 
goods  before  they  got  into  the  hands  of  the  indorsees  of  the 
.  consignee.  Then  as  to  the  case  of  Savignac  and  Ctff^  that  had 
not  even  the  authority  of  a  a^ff  pntts  determinaiiw  ^  I«ord 
MansjUld  gave  no  opinion  ufon  diis  question ;  for  tbougjk  he 
said  there  was  no  doubt  but  tba^^  as  between  the  vendor  and 
the  vendee,  the  former  nught  seize  the  goods  m  irmtii^  if  the 
latter  became  insolvent  before  they  werc^  delivered,  yet  thei^  be 
stopped  \  so  that  the  inclination  of  his^nd  may  be  presumed  to 
have  been  against  esiending  the  rule.  And  after  sdl*  the  wh<^ 
circurostanges  of  that  case  were  left  to  ^  constdpratton  of  a 

jury: 
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jutf.    Since  Lord  .KAyHMuTs  time  (0)  it  has  been  taken  to  be     1787. 

etotr  ml  eBtablitbed  law  that  a  general  indorsement  of  a  bill  of  

lading  does  tfaaefcr  the  property.     And  Hob,  Ch.  J.  then  said»  ^^"^^^ 
••  that  *  oenaignfe  of  a  bill  of  lading  has  such  a  property  as  that     ^''^ 
«  he  may  assign  it  over."    It  has  now  been  eontended  that  the    ^***"* 
riglkt  of  the  consignor  ought  not  to  be  divested  by  the  act  of 
the  consignee:  but  it  is  not  by  the  act  of  the  consignee  alone ; 
fior  Ite  ccBsignor  has  by  his  own  act  enabled  the  consignee  to 
defeat  his  right    If  he  had  been  desirous  of  restraining  the  ne- 
gotiability of  the  biU  of  ladings  instead  of  making  a  general 
iodorsementy  he  should  have  made  a  special  indorsement  to  his 
ewn  use.     And  then  the  holder  of  the  bill  of  lading  would  have 
been  Gonttdeved  as  a  trustee  for  the  consignor.     The  custom  of 
merchants  has  estabKshed  that  the  delivery  of  a  bill  of  lading 
tmnsfers  the  whole  property*     Evans  v.  MartUtt,  i  Ld.  JCtf^m. 
271.    Wrigbi  V.  CamfiiU,  4  Bt§rr.  2046.  and  Caldwell  v.  BaH^ 
attU,  I  9tL  205.  {t).   Then  it  has  been  said  that  a  bill  of  lading 
ia  not  ttaaiferaUe  like  a  bill  of  exchange :  but  the  custom  of 
naetchants  has  nude  that  transferable  which  in  its  nature  per- 
haps is  not  so;  and  the  cases  above  referred  to  decide  that  point. 
Though  a  new  trial  in  the  case  of  Wright  and  Campbell  was 
granted  on  a  suspicion  of  fraud,  and  the  law  was  not  expressly 
adjudged;  yet  from  wliat  was  said  by  the  Court,  it  may  be  col- 
.  lected  that  no  new  trial  would  have  been  awarded  if  no  fraud 
had  existed  ^  and  the  opinion  of  Lord  Mansfield,  as  far  as  it  goes, 
is  expressly  in  point.    But  above  all  arguments  public  conve- 
nience ought  to  have  a  considerable  influence  in  the  decision  of 
this  question.    By  the  constant  course  and  the  universal  consent 
and  opinion  of  merchants,  bills  of  lading  are  negotiable;  it  is 
highly  convenieat  to  trade  that  they  should  be  so ;  and  if  this 
ca6e  shottki  be  determined  against  the  plaintiffs,  one  of  the  prin- 
cipal eonents  of  tvade  will  be  stopped  \  besides,  it  will  be  a  hard* 
ah%i  on  an  innocent  vendee. 

Shepherd  in  reply.  Though  there  may  be  some  hardship  on 
the  vendee  if  he  be  to  sufftr,  yet  the  hardship  would  be  equally 
great  on  the  vendor,  who  would  by  a  decision  against  him 
be  compelled  to  deliver  up  the  possession  of  his  goods,  though  . 
at  the  time  of  the  delivery  he  knew  that  he  should  not  receive 
any  conadetatioa  for  them.  But  convenience  requires  that,  if 
one  of  these  two  amoeenc  persons  must  suffer,  th^  loss  should 

(«)  X  Xid.  R0ym  %^\.  (I)  Vidt  HiUert  againtt  Carter^  ante,  x  voL  745. 
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be  sustained  by  the  consignee.    For  when  a  vendor  consigns  Ids 
goods,  he  knows  that  by  the  general  law  he  has  a  right  to  stop 
them  in  transitu^  if  the  consignee  become  insolvent  before  de« 
livery.     But  when  an  indorsee  ukes  an  assignment  of  a  bill  of 
lading,  he  takes  it  with  a  knowledge  of,  and  subject  to,  that 
general  right  which  the  vendor  has.     Though  the  case  of  Snn 
and  Prescat  was  determined  in  a  Court  of  Equity,  yet  that  Court 
could  not  alter  the  efiect  and  nature  of  a  legal  instrument  ; 
which  it  must  have  done  in  that  case  if  the  right  of  an  indorsee 
is  to  be  preferred  to  the  consignor.     Suppose  A.  send^  a  bill  of 
lading  of  goods  to  B.  and  the  goods  themselves  arq  in  fact 
never  sent  out  of  his  possession ;  if  the  indorsement  of  the  bill 
of  lading  can  be  said  to  transfer  the  property,  the  indorsee  would 
have  a  right  to  recover  the  goods  as  against  the  original  c(m- 
signor,  who  had  never  parted  with  the  possession  of  them.    So 
that  the  rule  Contended  for  would  not  only  divest  the  right 
which  the  consignor  has  to  seize  the  goods  in  transitu^  but 
would  also  compel  him  to  part  with  his  goods,  without  receiving 
any  consideration,  although  he  had  never  relinquished  the  po«» 
session.     The  meaning  of  the  dictum  of  Lord  HalU  in  Evans 
and  MartUtti  is  only  that  the  consignee  may  assign  over  that 
right  which  he  has.     The  case  of  Caldwell  v.  Ballwzs  merely 
a  question  between  two  solvent  indorsees,  both  of  whom  had  an 
equitable  title  ;  and  that  case  only  decided  that  he  who  first  got 
possession  of  one  of  (he  bills  of  lading  was  entitled  to  the  goods  ; 
and  there  too  the  Court  determined  in  favour  of  him  who  had 
the  possession. 

AsHHURST,  J.  As  this  was  a  mercantile  question  of  very  great 

importance  to  the  public,  and  had  never  received  a  solemn  de« 

cision  in  a  Court  of  law,  we  were  for  that  Tcason  desirous  of  hav- 

>/  X^.     ing  the  matter  argued  a  second  time,  rather  than  on  account  of 

. .  ^v  /^    -  /gny  great  doubts  which  we  entertained  on  the  first  argument.  We 

*'    -'  "'  may  lay  it  down  as  a  broad  general  principle,  that,  jwherever 

;  /a^<^  c^^  ^*^  ®"^  of  ^^o  innocent  persons  must  suffer  by  the  acts  of  a  third, 

^K  y/f-  (O,  f>     he  who  has  enabled  such  third  person  to  occasion  the  loss  must 

sustain  it^^   If  that  be  so,  it  will  be  a  strong  and  leading  clue  to 

the  decision  of  the  present  case.  It  has  been  argued,  that  it  would 

be  very  hard  on  a  consignor,  who  has  received  no  consideration 

for  his  goods,  if  he  should  be  obliged  to  deliver  them  up  in  case 

of  the  insolvency  of  the  consignee,  and  come  in  as  a  creditor 

under  his  commission  for  what  he  can  git*    That  is  certainly 

true: 
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true :  but  it  is  a  liardship  which  he  brings  upon  himself.  When     i  -^g^, 
a  man  sells  goods,  he  sells  them  on  the  credit  of  the  buyer:  if  - 


he  ddirer  the  goods,  the  property  is  altered,  and  he  cannot  ^^**^*^ 
t€00¥er  them  back  a^ain,  Aough  the  vendee  immediately  be-  jrmbm 
come  a  banknipt.  But  where  the  delivery  b  to  be  at  a  distant  ^^'^^* 
place,  as  between  the  vendor  and  vendee,  the  contract  is  am- 
bulatory tiU  delivery ;  and  therefore,  in  case  of  the  insolvency  of 
the  vendee  in  the  mean  time,  the  vendor  may  stop  the  goods  in 
tramku.  But,  as  between  the  vendor  and  third  persons,  the  de- 
livery of  a  bill  of  lading  is  a  delivery  of  the  goods  themselves  i 
if  not,  ^  would  enable  the  consignee  to  make  the  bill  of  lading 
an  instrument  of  fraud.  The  assignee  of  a  bill  of  lading  trusts 
to  the  indorsement ;  the  instrument  is  in  its  nature  transferable ; 
in  this  jrespect  therefore  this  is  similar  to  the  case  of  a  biU  of  ex- 
change. If  the  consignor  had  intended  to  restrain  the  nego- 
tiability of  it,  he  should  have  confined  the  delivery  of  the 
goods  to  the  vendee  only :  but  he  has  made  it  an  tndorsable 
instrument.  So  it  is  like  a  bill  of  exchange;  in  which  case, 
as  between  the  drawer  and  the  payee  the  consideration  may  be 
gone  into,  yet  it  cannot  between  the  drawer  and  an  indorsee; 
and  the  reason  is,  because  it  would  be  enabling  either  of  the 
original  parties  to  assist  in  a  fraud.  The  rule  is  founded  purely 
on  principles  of  law,  and  not  on  the  custom  of  merchants. 
The  custom  of  merchants  only  establishes  that  such  an  instru- 
ment may  be  indorsed;  but  the  efiect  of  that  indorsement  is 
a  question  of  law,  which  is,  that  as  between  the  original  par- 
ties the  consideration  may  be  inquired  into;  though  when  third 
persons  are  concerned  it  cannot.  This  is  also  the  case  with  re« 
spect  to  a  bill  of  lading.  Though  the  bill  of  lading  in  this 
case  was  at  first  indorsed  in  blank,  it  is  precisely  the  same  as  if 
it  had  been  originally  indorsed  to  this  person  ;  for  when  it  was 
filled  up  with  his  name,  it  was  the  same  as  if  mkde  to  him  only. 
Then  what  was  said  by  Lord  Mansfield  in  the  case  of  Wright 
and  Campbell  goes  the  full  length  of  this  doctrine :  <<  If  the 
«  goods  be  bond  fide  sold  by  the  factor  at  sea,  (as  they  may  be 
«  where  no  other  delivery  can  be  given,)  it  will  be  good  not- 
^  vrithstanding  the  statute  21  Jac.  i.  r.  19.  The  vendee  shall 
«  hold  them  by  virtue  of  the  bill  of  sale,  though  no  actual  pos- 
«  session  is  ddivered :  and  the  owner  can  never  dispute  mth  the 
'«  vendee,  because  the  goods  were  sold  bmd  fide  and  by  the 
(«  owner's  own  authority.''    Now  in  this  case  the  goods  were 

trans* 
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transferred  by  the  authority  of  the  vendor,  becauM  he  gave 
the  vendee  a  power  to  transfer  them ;  and  being  sold  by  his  au^ 
thority^  the  property  is  altered.  And  I  am  of  opinion  that  thtt 
right  of  the  assignee  could  not  be  divested  by  any  subsequftiH 
circumstances. 

BuLLER,  J.  This  case  has  been  very  fuUy,  very  elabciralcly, 
and  very  ably  argued,  both  now  and  in  the  last  Terms  «nd 
though  the  former  arguments  on  the  part  of  the  deiendaiit  did 
not  convince  ^y  mind,  yet  they  staggered  me  so  omch  that  I 
wished  to  hear  a  second  argument.  Before  I  consider  the  eftd 
of  the  several  authorities  which  have  been  cited,  I  will  take  no? 
tice  of  one  circumstance  in  this  case  which  is  peculiar  to  it  \  not. 
for  the  purpose  of  founding  my  judgment  upon  it,  but  becaosc 
I  would  not  have  it  supposed  in  any  future  case  that  it  pasaed 
unnocjped,  or  that  it  may  not  hereafter  have  any  efiect  wbick  it 
ought  to  have.  In  this  case  it  is  stated  diat  there  were  fqug 
bills  of  lading ;  it  appears  by  the  books  treating  on  this  subjects 
that  according  to  the  common  course  of  merchants  there  are 
only  three ;  one  of  which  is  delivered  to  the  captain  of  f^ 
vessel,  another  is  transmitted  to  the  consignee,  and  the  third  is 
retained  by  the  consignor  himself  as  a  testimony  against  the  cap- 
tain in  case  of  any  loose  dealing.  Now  if  it  be  at  present  the 
established  course  among  merchants  to  have  only  three  bills  of 
lading,  the  circumstance  of  there  being  a  fourth  in  this  case 
might,  if  the  case  had  not  been  taken  out  of  the  hands  of  die 
jury  by  the  demurrer,  have  been  proper  for  their  consideration. 
I  anil  aware  that  that  circumstance  appears  in  the  bill,  on  which 
]  is  written,  •<  In  witness  the  master  hath  affirmed  to  four  bills  of 
\  <(  lading,  all  of  this  tenor  and  date."  But  we  all  know  that  it 
is  not  the  practice  either  of  persons  in  trade  or  in  the  profession 
to  examine  very  minutely  the  words  of  an  instrument,  which  is 
;  partly  printed  and  partly  written  $  and  if  we  only  look  at  the 
substance  of  such  an  instrument,  this  may  be  the  means  of  ena- 
bling the  consignee  to  commit  a  fraud  on  an  innocent  person. 
Then  how  stood  the  consignee  in  this  case  ;  he  had  two  of  the 
bills  of  lading,  and  the  captain  must  have  a  third  \  so  that  the 
\^  assignee  could  not  imagine  that  the  consignor  had  it  in  his  power 
\  to  order  a  delivery  to  any  other  person.  But  I  mean  to  Is^y  this 
circumstance  entirely  out  of  my  consideration  in  the  present 
case,  which  I  think  turns  wholly  on  the  general  question:  apd 
I  make  the  question  even  more  general  than  w^s  m^dc  at  t^e 

bar, 
8 


IM   THE  TWSNTT-BXGHTH  YeAR    OF  G£OROE  IIL  1% 

btfy  namely,  whether  a  bill  of  lading  is  by  law  a  tvanabr  of  di«     1717. 
property?  This  question  has  been  argued  upon  anthorideei  ■■ 
and  before  I  take  notice  of  any  particular  objections  which  have  ^^' 


■ow 


been  made»  I  will  consider  those  authorities.  The  principal  one  Jjf^^ 
relied  on  by  the  defendants  is  that  of  Sfm  and  Prestos  now»  **** 
sitting  in  a  Court  of  law,  I  should  think  it  quite  auficient  t^  say» 
that  that  was  a  determiaation  in  a  Court  of  eqmty ,  and  founded 
on  equitable  principles.  The  leading  masim  in  that  Court  ii^ 
that  he  who  seeks  equity  must  first  do  equity.  I  am  not  £s- 
posed  to  find  fault  with  that  determination  as  a  case  in  equity  \ 
but  it  is  not  sufficient  to  decide  such  a  questioo  as  that  now  be- 
fore us.  Lord  Hardvnche  has,  with  his  usual  caution,  enum^ 
rated  every  circumstance  which  existed  in  the  case :  and  indeed 
he  has  been  so  particular,  that  if  the  printed  note  of  it  be  accu* 
rate,  which  I  doubt,  it  is  not  an  authority  for  any  case  which  is 
not  precisely  similar  to  it.  The  only  point  of  law  in  that  case 
ia  upon  the  forms  of  the  biUs  of  lading ;  and  Lord  Hardmcii 
thoHght  there  was  a  distinction  between  bills  of  lading  indorsed 
is  blank,  and  those  indorsed  to  particular  persons :  but  it  wu 
property  admitted  at  the  bar  that  that  distinction  cannot  now  be 
supported.  Thus  the  matter  stood  till  within  these  thirty 
years ;  «nce  that  time  the  commercial  law  of  this  country  has 
taken  a  very  diflerent  turn  from  what  it  did  before.  We  find  in 
Stue  and  Pnscot  that  Lord  Hardwicke  himself  was  proceeding 
with  great  caution,  not  establishing  any  general  principle,  but 
decreeing  on  all  the  circumstances  of  the  case  put  together. 
Before  that  period  we  find  that  in  Courts  of  kw  all  the  evi*- 
dence  ia  mercantile  cases  was  thrown  together ;  they  were  left 
generally  to  a  jury,  and  they  produced  no  established  principle. 
From  that  time  we  all  know  the  great  study  has  been  to  find 
some  certain  general  prineiplest  which  shall  be  known  to  all 
HMokind,  not  only  to  rule  the  particular  case  then  under  consi- 
deration,  but  to  serve  as  a  guide  for  the  future.  Most  of  us 
baive  heard  these  principles  stated,  reasoned  upon,  enlarged,  and 
explained,  till  we  have  been  lost  in  admiration  at  the  strength 
and  stretch  of  the  human  understanding.  And  I  should  be  very 
sorry  to  .find  myself  under  a  necessity  of  difiering  from  any  case 
on  this  subject  which  has  been  decided  by  Lord  Mansfield^  who 
may  be  truly  said  to  be  the  founder  of  the  commercial  law  of 
this  country.  I  hope  to  shew,  before  I  have  finished  my  judg- 
nen^  that  there  has  been  no  inconsistency  in  any  of  his  deter- 
minations : 
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1787.  minations :  but,  if  there  had,  if  I  could  nQt  reconcile  an  opinion 
which  he  had  delivered  at  Nisi  Prius  with  his  judgment  in  tfait 
Court,  I  should  not  hesitate  to  adopt  the  latter  in  preference  to 

wNirf  the  former :  and  it  is  but  just  to  say,  that  no  Judge  ever  sat  here 
more  ready  than  be  was  to  correct  an  opinion  suddenly  given  at 
Nid  Prius.  First,  as  to  the  case  of  Wrigbt  and  Can^ett^  that 
was  a  very  solemn  opinion  delivered  in  this  Court.  In  my  opi- 
nion that  is  one  of  the  best  cases  that  we  have  in  die  law  on 
mercantile  subjects.  There  are  four  points  in  that  case,  which 
Lord  Mansfield  has  stated  so  extremely  clear  that  they  cannot  be 
mistaken.  The  first  is,  what  is  the  case  as  between  the  owner 
of  the  goods  and  the  factor ;  the  second,  as  between  the  con- 
signor and  the  assignee  of  the  factor  with  notice  s  thirdly,  as  b^ 
tween  the  same  parties  without  notices  and  fourthly,  as  to  the 
nature  of  a  bill  of  sale  of  goods  at  sea  in  general.  It  is  to  be  re- 
collected that  the  case  of  Wright  and  CampMl  was  decided  by 
the  Judge  at  Nisi  Prius  upon  the  ground^that  the  bill  of  lading 
transferred  the  whole  property  at  law;  and  when  it  came  before 
this  Court  on  a  motion  for  a  new  trial,  Jiord  Mansfield  confirmed 
that  opinion  ;  but  a  new  trial  was  granted  on  a  suspicion  of 
fraud :  therefore  it  is  fair  to  infer,  that  if  there  had  been  no 
fraud,  the  delivery  of  the  bill  of  lading  would  have  been  final. 
If  there  be  fraud,  it  is  the  same  as  if  the  question  were  tried  be- 
tween the  consignor  and  the  original  consignee.  According  to  a 
note  of  Wright  and  Can^bellf  which  I  took  in  Court,  Lord 
Mansfield  said,  that  since  the  case  in  Lord  Raymond^  it  had  always 
been  held  that  the  delivery  of  a  bill  of  lading  transferred  the 
property  at  law  \  if  so,  every  exception  to  that  rule  arises  from 
equitable  considerations  which  have  been  adopted  in  Courts  of 
law*  The  next  case  is  that  of  Savignac  and  C^  the  note  of 
which  is  too  loose  to  be  depended  upon :  but  there  is  a  circum« 
stance  in  that  case,  which  might  afford  ample  ground  for  the 
decision ;  for  I  cannot  suppose  that  Lord  Mansfield  had  forgotten 
the  doctrine  which  he  laid  down  in  this  Court  in  Wright 
and  CamphelL  There  he  observed  very  minutely  on  what  did 
not  appear  at  the  trial,  that  no  letters  were  produced,  and  that 
no  price  was  fixed  for  the  goods:  but  in  Savignac  and  Cuff^  the 
plaintiff  had  not  only  the  bills  of  lading  and  the  invoice,  but  he 
had  also  the  letters  of  advice,  firom  which  the  real  transaction 
must  have  appeared}  and  if  it  appeared  to  him  that  Selvetti  had 
not  been  paid  for  the  goods,  that  might  have  been  a  ground  for 

the 
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Ac  determination.    The  case  of  Hunter  and  !Beal  (a)  docs  not     1787. 
come  up  to  the^point  now  in  dispute;  it  only  determines  what  is  ■ 

admitted,  that,  as  between  the  vendor  and  vendee,  the  property  L*«^»**»- 


aoK 


is  nqt  altered  till  delivery  of  the  goods.  With  respect  to  the  case  /jf^^ 
of  Sioies  and  La  Riviere  (^),  perhaps  there  may  be  some  doubt 
about  the  facts  of  it :  however,  it  was  determined  upon  a  diflcr- 
cnt  ground  ,  for  the  goods  were  in  the  hands  of  an  agent  for 
both  parties  -  that  case  therefore  does  not  impeach  the  doctrine 
laid  down  in  Wright  and  Can^U.  It  has  been  argued  at  the 
bar,  that  it  is  impossible  for  the  holder  of  a  bill  of  lading  to 
bring  an  action  on  it  against  the  consignor :  perhaps  that  argu- 
ment is  well  founded:  no  special  action  on  the  bill  of  lading  has 
ever  been  brought }  for  if  the  bill  of  lading  transfer  the  pro- 
perty, an  action  of  trover  against  the  captain  for  non«delivery» 
or  against  any  other  person  who  seizes  the  goods,  is  the  proper 
form  of  action.  If  an  action  be  brought  by  a  vendor  against  a 
vendee,  between  whom  a  bill  of  lading  has  passed,  the  proper 
action  is  for  goods  sold  and  delivered.  Then  it  has  been  sand 
that  no  case  has  yet  decided  that  a  bill  of  lading  does  transfer  the 
property:  but  in  answer  to  that  it  is  to  be  observed,  that  all  the 
cases  upon  the  subject,  Evans  v  Marilett^  Wright  r.  Campbell^ 
and  CaUwelt  v.  BaU,  and  the  universal  understanding  of  mao- 
Lind,  preclude  that  question  The  cases  between  the  consignor 
and  consignee  have  been  founded  merely  on  principles  of  equity, 
and  have  foUowed  up  the  principle  of  Snee  and  Prescoti  for  if  a 
man  has  bought  goods,  and  has  not  paid  for  them,  and  cannot 
pay  for  them,  it  is  not  equitable  that  he  should  prevent  the  con- 
signor from  getting  his  goods  back  again,  if  he  can  do  it  before 
they  are  in  fact  delivered.  There  is  no  weight  in  the  argument 
of  hardship  on  the  vendor:  at  any  rate  that  is  a  bad  argument  in 
a  Court  of  law ;  but  in  fact  there  is  no  hardship  on  him,  because 
he  has  parted  with  the  legal  title  to  the  consignee.  An  argu- 
ment was  used  with  respect  to  the  difficulty  of  determining  at 
what  time  a  bill  of  lading  shall  be  said  to  transfer  the  property, 
especially  in  a  case  where  the  goods  were  never  sent  out  of  the 
merchant's Mrarehouse  at  all:  the  answer  is,  that  under  those  cir- 
Gum^stances  a  bill  of  lading  could  not  possibly  exist,  if  the  trans- 
action were  a  fair  one;  for  a  bill  of  lading  is  an  acknowledgment 
by  the  captain,  of  having  received  the  goods  on  board  his  ship: 
therefore  it  would  be  a  fraud  in  the  captain  to  sign  such  a  bill  of 
lading,  if  he  had  not  received  goods  on  board ;  and  the  consignee 
(•)  SUtingf after  T7M.17S5,  at  GMM6«tf» before  Ld.  MamfeU^  Cb.  J.  (})  Hii.  %$  G/«.3. 
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1 787.     vould  be  eatitkd  to  his  action  against  tht  captain  for  the  fraud. 

-  As  the  plaintiff  in  this  case  has  paid  a  valuable  consideration  for 

EoV *'  die  goods,  and  there  is  no  colour  for  imputing  fraud  or  notice 

jpi*^     to  himkf  I  am  of  opinion  that  he  isentitled  tothe  judgment  of  the 

^••'''    Court. 

Gross,  J.  After  this  case  has  been  so  daboralely  spoken  to 
1^  mj  brethren,  it  is  not  necessary  for  me  to  enter  fully  into  the 
fuestion,  a»  I  am  of  the  same  opinion  with  them.  But  I  think 
thait  the  importance  of  the  subject  requires  ne  to  stale  the  gcne- 
iral  grounds  of  ay  opinion.  I  concnve  this  to  be  a  mere  ques« 
I  j  tipo  of  law,  whether,  as  between  the  vendor  and  the  assignee  of 
I  [  the  vendee,  the  bill  of  lading  transfers  tlie  property.  I  think 
that  it  does.  With  respect  to  the  question  as  between  the  ori- 
ginal consignor  and  consignee,  it  is  now  the  clear,  known,  and 
eetaUtshed  law  that  the  consignor  may  seize  the  goods  in  transitu^ 
if  the  consignee  become  insolvent  before  the  delivery  of  them. 
Bat  that  was.  not  always  the  law.  The  first  case  of  that  sort  was 
that  of  Wismum  and  VandiptOt  in  chancery  (a),  when,  on  the 
first  hearing,  the  Chancellor  ordered  an  action  of  trover  to  be 
brought,  to  try  whether  the  consignment  vested  the  property  in 
the  eoBsignees ;  and  it  was  then  determined  in  a  Court  of  hw 
that  it  did:  but  the  Court  of  equity  thought  it  right  to  interpose 
and  give  relief}  and  since  that  time  it  has  always  been  con- 
siderad,  as  between  the  original  parties,  that  the  consignor  may 
seize  the  goods  before  they  are  actually  delivered  to  the  consignee 
ta  case  of  the  insolvency  of  the  consignee.  But  this  is  a  question 
between  the  consignor  and  the  assignee  of  the  consignee,  who  do 
not  stand  in  the  same  situation  as  the  original  parties.  A  bill  of 
lading  carries  credit  with  it ;  the  consignor  by  his  indorsement 
gives  credit  to  the  bill  of  lading,  and  on  the  faith  of  that  money 
is  advanced.  The  first  case  that  I  find,  where  an  attempt  was 
made  to  introduce  the  same  law  between  the  consignor  and  the 
indorsee  of  the  consignee,  is  that  of  Sme  and  Presad;  but  as  my 
brother  BuUer  has  already  made  so  many  observations  on  that 
case,  it  would  be  but  repetition  in  me  to  go  over  them  again,  as 
I  entirely  agree  with  him  in  them  all,  as  well  as  in  those  which 
he  nsade  on  the  other  cases.  Therefore  I  am  of  opinion  that 
there  should  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff  (*). 

(4  %  Vtnu  S03. 

(^)  This  judgment  was  afterwards  reveracd  id  the  Excbcquer  Chamber.  Vide  Hi 
BL  Rtp,  C.  B,  isj.  But  the  record  being  afterwards  removed  into  the  House  of  Lords, 
a  <««ilr#A  mm  w«s  awarded  in  Jiuu  1793. 

The 
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The  King  against  Wyesl 

npHE  defendant  bad  been  committed  undor  the  i  Qm.  3. 

•^  .  c.  28.  flMT  receiviag  part  of  a  caifo  belonging  lo  a  veasel  in  ^^ff 

the  Tbmnes^  knowing  the  same  to  be  stolen.    And  being  now  bdoogiiiit^ 

bfougkt  ttp  by  habeas  corputj  ^hTn^ 

Fielding  and  Garrvw  moved  that  he  might  be  bailed  1  far  knowiag 
dioughhewaseommictedasfbra  felonyyyetmidertheaGiv.},  w«!nL^ 
c.  aS.  he  ought  only  to  have  been  committed  as  for  a  misdc-  |»^^>^ 
meanor.    The  twetfth  section  of  that  statute  CBacts»  « that  aftioww* 
<*  every  perKHi  who  shall  buy  or  receive  any  part  of  a  oarfp,  {fftr.  J^.      ^' 
««  knowing  the  same  to  be  stolen,  shall,  being  thereof  comncttd 
««  by  due  course  of  law,  (although  the  principal  felou  has  not 
<*  been  convicted  of  stealing  or  unlawfully  procuring  the  same^) 
<<  be  tvansported  for  fourteen  y^ffs  to  any  of  lus  Majeit|r's  eo«i 
<<  Ionics  or  plantations  in  America^  according  to  the  laiars  in  force 
««  for  the  transportation  of  felons.''    They  contended  that  the 
latter  words  did  not  constitute  a  felony,  but  only  explained  the 
manner  and  time  of  the  punishment. 

Shepherd  opposed  the  prisoner's  being  bailed.  By  the  3  &  4 
W.  V  M.  c.  9.  /.  4.  receivers  of  stolen  goods  may  be  prose- 
coted  as  fek^is.  By  the  i  An.  st.  2.  c.  9.  s.  2*  they  may  be 
punished  as  for  a  misdemeanor,  where  die  principal  fdon  is 
not  convicted.  Then  came  the  statute  2  Gee.  3.  c.  aS.  by  which 
the  oflender  may  be  prosecuted  for  a  fehmy.  For  though  the 
1 2th  section  says,  he  shall  be  transported  for  fourteen  yean  lo 
any  of  his  Majesty's  colonies  or  planutioos  in  America  i  yet  by 
the  fourteenth  section,  any  perscm  stealing  or  mdawfoUy  roeeiv- 
ing  stolen  goods,  knowing  the  same  to  be  slokn,  diaU,  on  dis- 
covering two  other  ofiendersi  be  entitled  to  a  fugdaa/mrmlUitsk 
feknia.     And, 

7Zv  C^Aft  being  of  diat  opinion. 

The] 


Entwistls 


78  CASES  IN  MICHAELMAS  THRM, 

1787. 
Saturday,   Entwistle  atid  Others  against  Shepherd  and  Others. 

The  Coiut   ^T^IS  actiofi  was  brought  on  a  judgment  recoTered  in  the 

5ttii*7*i^  Common  P eas.     The  defendints  first  brought  a  writ  of 

%B.8tF.     error  in  this  Court  upon  the  judgment,  and  then  brought  a  writ 

xM.fc&     of  error  returnable  in  parliament ;  uftcr  which  they  non-pross'd 

*M?'L.-     *c  first  writ  of  error,  and  then  obtained  a  rule  to  shew  cause 
will  not  suy  '  ,  .     j^  I.     ij  L 

procecdinp  why  thp  proceedings  in  the  action  in  this  Court  should  not  oc 

JJJj  t  jui-'   stayed  pending  the  second  writ  of  error. 

■aent,  while      Entitle  and  Law  shewed  cause  against  the  rule,  insisting  that 

error  u  de-   this  rulc  was  not  a  matter  of  course,  but  was  purely  discretionary 

peiuiiiis,Hr    in  jjjg  Court.    If  it  be  in  the  discretion  of  the  Court,  the 

the  wnt  w  -  ,  ,        r 

error  ap-  defendants  themselves  have  shewn  that  the  writs  of  error  were 

K!?relyfor  brought  for  the  purpose  of  vexation  and  delay,  and  therefore 

the  purpose  this  rulc  ought  to  bc  discharged.    Suing  out  the  second  writ 

debt  OB  a  of  error  is  irregular,  because  the  former  writ  of  error  was  at 

l^raied\n  **^  ^^^^  depending  in  this  Court,  so  that  there  was  then  no 

error,  the  judgment  here  to  warrant  the  writ  of  error  in  parliament, 

irn'o/di-  Besides,  if  the  proceedings  be  now  stayed,  the  plaintifis  will 

miges^may  be  deprived  of  interest  on  the  original  iudgment  in  the  Common 

gl?e  interest  ~-        ,  -        .  #•.?!.•  •       «  •    ^ 

upoo  the  rleas  between  the  times  of  signing  the  judgment  m  this  Court 

coUewd  by  *"**  *^  affirmance  of  it  in  the  House  of  Lords.  For  the  statute 

tbejudg-  3  Hen,  7.  c.  10.  which  allows  costs  and  damages  to  the  party 

dbetimcof  vhosc  execution   is  delayed  at  the  discretion  of  the  jmHce 

**h^"*h'  ^(^^  whom  the  writ  of  error  is  sued,  does  not  apply  to  the 

the  practice  casc  of  writs  of  error  in  parliament  *,  it  only  relates  to  writs  of 

hf  whic?""  «"^'  »"  ^"^«  ^f  ^*^- 

«ror  ia  Mingaj  and  Baidvrin  relied  on  its  being  a  mere  matter  of 

fuichuterest  coursc  to  grant  the  application,  without  any  other  foundation 
knrtal.     ^Ijjju  ^g  circumstance  of  there  being  a  writ  of  error  depends 


Qon^  Upon      ing. 

the  afinn.        ^^^  BuLLER,  J.    The  mode  of  making  this  application  shews 


?oit.3Tol.  that  it  is  not  a  matter  of  course  to  stay  proceedings  pending  a 
'  writ  of  error.  For  a  rule  is  first  obtuned  to  shew  cause  why  the 
proceedings  should  not  be  stayed  y  which  would  be  absurd  if  the 
rule  were  granted  of  course.  Then  if  it  be  discretionary,  there 
cannot  be  a  stronger  case  than  the  present  in  which  the  rule  ought 
not  to  be  granted.  It  appears  by  the  defendants'  own  conduct 
that  the  writ  of  error  has  been  sued  out  without  any  fouodatioa 

(tf)  AthhttntfJ^muibaeMlU 

for 
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for  ic    They  have  brought  a  writ  of  error  in  parliament,  and     i?^?* 
then  non-prossM  their  first  writ  of  error,  wUch  can  only  be  for  — — 
TexatiouB  purposes.    Therefore  I  think  we  ought  not  to  stay    «xmi 
the  proceedings.    It  has  been  said  that,  if  this  rule  were  made     ^^^^ 
absolute,  the  plaintifis  would  be  depnTcd  of  interest  on  th^  ud  Otlicn, 
judgment  pendmg  the  writ  of  error  in  parliament :  it  is  a  ques« 
tion  for  a  jury  to  say  whether  or  not  they  will  give  interest  on 
the  judgment  in  the  name  of  damages.    For  interest  may  be  re* 
covered  in  an  action  on  the  judgment,  if  it  be  not  the  practice 
of  the  Court  to  allow  interest  in  the  costs.    Whether  the  Court 
in  which  error  is  brought  can  allow  interest  or  not  depends  on 
the  statute  of  Hen.  7. 

After  the  judgment  of  the  Court  was  given  the  other  day  in 
Frith  and  Leroux  (a),  the  case  of  Zink  and  Langton  fjk)  was  men- 
tioned on  a  supposition  that  they  were  contradictory  decisions :  • 
but  on  looking  into  the  case  of  Zink  and  Langhnf  it  does  not 
apply  to  that  of  Friti  and  Leroux^  as  they  are  perfectly  consistent. 
In  the  latter,  the  proceedings  were  against  the  bail ;  and  we  said 
that  on  the  terms  of  the  recognizance  they  were  not  liable  for 
interest  on  the  judgment  between  the  times  of  signing  and 
affirming  the  judgment.  But  under  the  statute  of  Hen.  7.  it  is 
now  settled  that  the  party  is  to  pay  interest  on  the  judgment; 
and  provided  by  the  course  of  the  Court  interest  is  not  computed 
in  the  allowance  of  costs,  the  jury  would  give  interest  in  the 
name  of  damages. 

Grose,  J.  This  application  is  not  a  matter  of  course,  but  is 
made  to  the  discretion  of  the  Court.  In  general  I  do  not  ap- 
prove of  actions  brought  on  judgments,  because  they  are  vexa- 
tious and  oppressive ;  and  when'  that  appears  to  be  the  case,  the 
Court  ought  not  to  favour  them,  fiut  in  the  present  case,  the  . 
vexation  is  on  the  part  of  the  persons  making  this  application. 
Therefore  I  think  we  ought  to  discharge  the  rule  with  costs. 

{c)  Rule  discharged  with  costs. 

(a)  A11U9  57.  {h)  DmigL  713.  n.  3. 

(«}  Similar  ipplicationt  were  tfterwudi  refused  in  this  Tcrnii  in  Carkrv,  R$k€rtt^ 
and  Bmitw,  ISUm ;  it  appearing  that  the  writs  of  error  were  brought  for  tb«  purpose 
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Matson  and  Another  against  Wharam. 


1/00.  Eph. 


Thooghi     rpHlS  was  an  action  for  goods  sold  and  delivered,  and  tried 
SrtnS  ^fofc  ^'l^^*  J-  *^  ^'^^  ^^  ^^'^^  *^  Kingston  upon  HuU^ 

to  send       ^hcn  a  verdict  was  found  for  the  plaintife,  subject  to  the  opinion 
5^t"r°   of  the  Court  on  the  following  case: 

another  by  j^  January  1 785,  the  defendant  Wharam  applied  to  Matson^ 
mSnr  one  of  the  plaintiffs,  and  asked  him  if  he  was  wiUing  to  serve  one 
^ITyrd^'  ie^rf^  Coultbardoi  Pontejract  with  groceries }  he  answered  they 
-  ni  know  dealt  with  no  body  in  that  part  of  the  country,  and  did  not  know 
"knowC  Coulthard;  to  which  thedefendant,irA^ram,  replied.  If  youdonoj 
«  and  I  wiU  y^^^  hjnj  you  j^q^  ^e,  and  I  wUl  see  you  paid.  Matson  then  said 
^'^dFV  he  would  serve  him ;  and  JTharam  answered,  He  is  a  good  chap, 
by'ihraS?  hut  I  will  see  you  paid.  A  letter  was  afterwards  received  by  the 
tote  of  plaintiffs  from  Coulthard^  containing  an  order  for  goods  to  the 
belA""*  a«oo°^  ^^  7'-  ^^  *«  g^^®  ^^  afterwards  sent  tp  Coulthard 
writing.  accordingly.  The  plaintiffs  made  Coulthard  the  debtor  for  these 
^Slnctfor  goods  in  their  books.  They  afterwards  applied  to  Coulthard  for 
**^*i"to  payment  of  the  debt  by  letter,  and  receiving  no  answer,  they 
pay  for  then  appficd  to  the  defendant,  Wharam,  who  refused  to  pay 
SiA«i^far  Ac  money.  There  was  no  promise  in  writing  made  by  the  de- 
the  uieof     fgndant.    Thc  qocsdon  for  the  opinion  of  the  Court  is,  Whe- 

anocher  .        .  .     .  JT  .11  a 

made  Ufirt  thcT  the  plamuffs  arc  entitled  to  recover  r 
^^^      Garrow,  for  thc  plaintiffs,  attempted  to  take  a  distinction  which 
«/'*'••  had  been  before  taken  in  Jones  v.  Cofffper  (a),  and  Mawirey  v. 

2^*  ^  Cunningham,  ±crc  cited,  between  a  promise  for  the  payment  of 
3Ef.Cau  goojg  for  another  person  i^e  delivery  and  i^eri  and  con- 
4  Tswa-  tended^  that  in  the  former  case  it  amounted  to  an  original  un- 
"'^'^  dertaking,  and  so  was  not  witlun  the  statjite  of  firauds.   And  iic 

^^^/^^^  also  cited  jRf^(/v.WiwA.  iWds.Tpi.  Ftsh  v.  Hutchinson.  %WiU. 
f^JyT/Ai.    94-  *"^d  P^clham  v.  De  Faria.    M.  22  Geo.  3.  J?.  R.    But 

The  Court  were  clearly  of  opinion  that  that  distinction  had  been 
over-ruled ;  and 

BuiXER,  J.  added,  that  he  argued  the  case  in  Cotvper,  tlKifMMs 
of  which  were  these;  a  person,  who  was  going  abroad,  wished 
to  make  some   provision  for  his  mother-in-law  in  his  ab* 

(a)  C9wf.%%7' 

icncCf 
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fence^  and  said  to  a  baker,  «  you  must  supply  my  mother-in-law     1 787. 
«•  with  bread,  and  I  will  sec  you  paid ;"  that  case  was  tried  ^ 

before  Naresy  J.  at  Bristol.  I  was  for  the  plaintiff;  and  cited  ^t^r" 
the  case  of  Mawbrey  v.  Cunningham  {a),  in  which  Lord  Mans-  WaAaxBi. 
^Id  said,  <<  this  is  a  promise  made  before  the  debt  accrues ; 
<*  and  what  is  the  reason  of  the  tradesman's  requiring  that 
^' promise  ?  -  It  is  because  he  will  not  trust  the  person  for 
<«  whose  use  the  goods  are  intended ;''  and  the  plaintiff  ob- 
tained a  verdict.  But  Nares,  J.  over*ruIed  this  determination^ 
and  nonsuited  the  plaintiff;  and  this  Court  afterwards  refused 
to  grant  a  new  trial.  If  this  were  a  new  question,  the  leaning 
-of  my  mind  would  be  the  other  way;  for  Lord  MansfieltPs 
reasoning  in  the  case  of  Afawbrey  and  Cunningham  struck  me 
very  forcibly.  But  the  authorities  arc  not  now  to  be  shaken; 
and  the  general  line  now  taken  is,  that,  if  the  person  for  whose 
tise  the  goods  are  furnished  be  liable  at  all,  any  other  promise 
by  a  third  person  to  pay  that  debt  must  be  in  writing,  other- 
y/me  it  is  void  by  the  statute  of  frauds,  29  Car.  2.  c,  3. 

Lambe  was  to  have  argued  for  the  defendant. 

Per  Curiam^  Judgment  for  the  deifendant(t). 

(«)  Sitdngl  after  Hil,  1773,  at  GuiUbaU. 

(b)  Vide  AmderiM  v.  Haymam^    H,  BL  lUp,  C,  B.  ISO.  S.  P. 


MiLWARD  against  Thatcher.  i^TittL 

rpHESE  were  two  issues  directed  by  this  0>urt  to  try  first,  A  jumrf 
-"^   whether  the  defendant  were  duly  elected  Town  Cleik,  or  „tiOT  oT 
Common  Clerk,  of  the  corporation  of  Hastings  for  life.     And  ^^'^' 
secondly,  whether  the  plaintiff  were  duly  elected  Town  Clerk,  ^Wcted 
or  Common  Clerk,  for  the  said  corporation  of  Hastings.  rfSat  cor- 

These  issues  were  tried  before  Mr.  Justice  Gould  at  the  Assizes  ^tjon. 
held  at  Lnues  for  the  county  of  Sussex  on  Saturday  the  4th  offices  are 
Jugust  1787,  when  the  jury  found  a  verdict  for  the  plaintiff  on  jj^jj^j^ 

both  issues,  subject  to  the  opinion  of  this  Court  upon  the  acceptance 
r^ii      •  of  ciie  Utter 

following  case:  (thougkan 

That  the  borough  of  Hastings  is  a  borough  by  prescription,  inferior  of- 
That  the  town-clerk  of  the  said  borough  has  been  immemorially  vStrthe 
elected  by  the  mayor,  jurats,  ;ind  freemen,  on  the  third  Sunday  former  (-). 
after  Easter  in  every  year.  That,  in  pursuance  of  such  immemo- 
rial usage,  the  defendant  was,  on  the  third  Sunday  after  Easter ^ 

(a)  The  appointment  of  an  Admiral  to  a  second  command*  laperaedea  a  formtr 
one.    H.BUskit.Bif.C.B.%iil*    yiitJR.v,Fatgmati,^t.^17' 

Vol-  II.  G  ^^ 
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'1787.    in  the  year  1782,  elected  such  clerk  by  the  mayor.and  Jurats, 
who  are  magistrates  exercising  judicial  authority  within  the  said 


^m^if "^  borough^  and  freemen,  pursuant  to  such  custom  i  and  that  the 
Thatcb-  said  John  Thatcher  was  annually  elected  and  sworn  into  the 
said  office  every  year  from  the  year  1782  till  Stmday  the  29tii 
4^  1787;  on  which  day  the  plaintiff  was  elected  town-clerk 
by  the  mayor,  jurats,  and  freemen,  and  sworn  into  the  said 
office,  agreeable  to  the  usage  aforesaid.  That  the  said  plaintiff 
at  the  time  of  his  said  election  was,  and  still  is,  a  jurat  That 
the  phintiff  hath  never  acteA  as  a  jurat  since  his  election  to  the 
office  of  town-clerk ;  but  hath  ever  since  acted  as  town-clerk 
of  the  said  borough,  but  without  the  consent  of  the  defendant 
That  there  are  within  the  said  borough  twelve  jurats  who  sit  as 
judges  in  a  Court  of  record  immemorially  holden  within  the  saud 
borough  I  and  also  hold  pleas  of  the  Crown.  That  the  mayor 
and  two  jurats  may  hold  such  Court  of  Sessions:  but  that  all 
the  jurats  have  a  right  to  attend  as  judges  without  being  sum- 
moned. That  there  have  been  many  instances  within  the  said 
borough  of  jurats  being  elected  to,  and  sernng  the  office  of» 
town-derk. 

Shepherd^  for  the  plaintiff.  The  first  issue  is  put  out  of  die 
question  by  the  finding  of  the  jury.  The  points  now  to  be  con- 
sidered arise  upon  the  second  issue,  which  respects  the  validity 
of  the  plaintiff's  election  \  and  upon  thb  two  questions  arise ; 
1st,  Whether  the  offices  of  jurat  and  town-clerk  of  the  borough 
of  Hastings  may  be  exerdsed  by  the  same  person?  and  if  not» 
adly.  Whether  the  bbjecdon  goes  to  the  plaintiff's  ineligibility 
at  the  time  of  election,  or  to  the  incompatibility  of  hoUing  the 
two  offices  together  ?  ist,  I  shall  contend  thit  they  may  be 
exercised  together.  The  same  person  may  hold  judicial  and 
ministerial  offices  dependent  one  on  the  other  at  the  same  dme, 
partictthrly  in  such  a  Court  as  the  borough  Court  of  Hastings^ 
where  every  individual  jurat  is  not  bound  to  act  as  a  judge. 
It  appears  fi»m  several  cases  that  the  judge  of  a  Court  may  act 
at  the  same  time  in  a  ministerial  capacity  in  that  Court  for  some 
purposes.  The  case  of  Crane  v.  Holland  (a)  was  where  a  writ 
of  error  was  brought  on  a  judgment  from  the  Court  of  North* 
ampttttf  because  the  Court  was  held  before  the  mayor  and  two 
bailifis,  and  the  venire  was  awarded  to  the  bailiffs  to  return  the 
jury  before  the  mayor  and  bailifis ;  but  the  Court  held  that  it 

(«)  €r#.  dw.  138.  Sir  STm.  Jmm  193.  S.  C. 

might 
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might  be  good  by  custom,  because  the  bailifis  were  not  the     1787. 

only  judges,  but  the  mayor  and   batliflfs;  and  one  may  be  

judge  and  officer  diver  us  respectihus.  There  is  another  case  to  ^*^J^^"° 
the  same  effect  of  Gabriel  y.  Clark  (a).  That  was  an  action  Tmatch- 
on  23  H.  6.  c.  9.  against  the  defendant,  who  was  gaoler  and 
major,  for  refusing  to  take  sufficient  buU  A  former  action 
had  been  brought  in  the  Court  of  Nottingham  before  the  de- 
fendant, who  had  been  mayor,  and  the  two  bailiffs;  and  it 
was  moved  in  arrest  of  judgment  that  the  sureties  were  not  10 
be  offered  before  the  mayor,  but  the  seijeant ;  for  the  mayor 
was  the  judge  to  award  the  process,  and  could  not  be  an 
officer  to  himself  to  take  the  bail:  but  the  Court  held  that 
although  the  mayor  was  judge'  in  some  respects,  yet  that  he 
might  also  be  an  officer  for  keeping  the  gaol  4  and  he  was  not 
the  only  judge,  for  the  sheriffs  also  were  judges.  In  like 
manner,  in  the  ancient  proceedings  in  replevin  the  writ  was 
directed  to  the  sheriff^,  who  so  far  was  considered  as  a  minis- 
terial officer,  and  yet  while  presiding  in  his  Court  he  sat  as  a 
judge.  But  however  the  case  may  be  where  the  party  must 
necessarily  act  in  both  capacities  in  the  same  Court,  yet  at  any 
rate,  where  he  is  not  the  sde  judge,  it  is  clear  that  he  may 
act  in  a  ministerial  capacity,  because  none  of  the  inconveni- 
encies  to  be  apprehended  in  the  other  case  can  ensue.  In  the 
Rng  V.  Sir  Wm.  Trelawney  (i),  it  was  also  held  that  the  offices 
of  steward  and  capital  burgess  of  W^est  Loe  were  compatible. 
There  an  information  in  the  nature  of  a  quo  vfarranto  was  moved 
for  against  the  defendant  for  acting  as  a  capital  burgess,  having 
been  steward,  which  was  alleged  to  be  a  higher  office,  at  the 
,  time  of  his  election  to  the  office  of  capital  burgess ;  the  Court 
there  refused  the  application,  observing  that  the  offices  had  been 
held  together  for  too  years  back,  and  that  they  were  not  incom- 
patible. So,  in  this  instance,  these  offices  are  stated  to  have  been 
heretofore  held  together,  which  was  a  circumstance  much  relied 
on  in  that  case.  The  situation  of  the  clerk  of  assize  and  the 
clerk  of  arraigns  is  something  similar  to  that  of  the  present 
plaintiff^:  they  act  as  officers  of  the  Court,  and  arc  subject  to 
its  control ;  but  their  names  are,  nevertheless,  always  inserted 
in  the  commbsions  of  oyer  and  terminer,  in  which  they  are 
considered  as  judges;  only  it  is  necessary  for  them  to  sit  with 
Qne  of  the  coif.     [The  Court  observed,  that  there  never  had 


(tf)  Cr».  JE/is.  76.  (A)  3  Bvrr.  1615. 

G  a  been 
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1787.    been  any.  instance'  of  their  acting  under  the  commission ;  and 

that  the  clerks  had  no  authority  whatever  to  decide  upon  any 
.  .....  I t 


MiLWA«n  question.]  The  only  case  where  this  point  has  expressly  arisen 
tI^'tcIi.  is  Ferriar  v.  Tte  Mayor  tf  Sandwich  (a),  but  there  was  no  de- 
"•  termination  on  the  subjeet.  In  Dy.  33a.  *.  »n  the  marginal 
notes,  a  case  is  stated  to  this  effect,  that  one  Bastmf  who  was 
town-clcrk  of  B.  was  elected  alderman  without  his  consent  m 
order  to  turn  him  out  of  his  former  ofl&ce,  they  being  incom- 
patible; and  thereupon  he  prayed  a  writ  of  restitution  to  the 
office  of  town-clcrk,  which  was  granted.  Now  though  it  is 
there  said  that  the  election  to  the  office  of  alderman  was  with  a 
view  to  put  him  out  of  his  office  of  town-clcrk,  yet  it  does  not 
appear  that  he  was  actually  put  out  thereby  }  nor  did  the  Court 
decide  at  all  upon  that  point :  and  besides,  that  is  only  a  margi- 
nal note.  [Bulkr,  J.  The  marginal  notes  ii  Dyer  are  good 
authority  J  they  were  written  by  Lord  Chief  Justice  Treiy.]  At 
all  events  the  distinction  seems  to  be  that,  in  those  cases  only 
where  the  judicial  and  ministerial  offices  must  necestanly  be 
exercised  at  the  same  time,  there  they  are  incompatible.  •  Here 
it  is  not  necessary  that  the  plaintiff  should  ever  act  m  his 
capacity  of  jurat,  there  being  many  other  persons  of  the  sam. 
description  in  the  borough,  and  any  two  are  sufficient  to  make 
a  Court.  And  so  it  is  said  in  the  case  of  Sir  WilUam  Trt- 
lawney  (*)  by  Lord  MamjUldy  that  if  the  party  should  be  chosen 
mayor,  it  might  then  be  a  question  whether  his  acceptance  of 
that  office  would  not  vacate  his  office  of  steward  ?  Now  that 
distinction  could  only  be  upon  the  pVmciple  that  then  the  same 
person  must  necessarily  exercise  a  judicial  and  mimstenal  office 
at  the  same  time.     But, 

adly.  If  the  two  offices  cannot  be  held  by  the  same  person  at 
the  same  time,  the  acceptance  of  the  latter  office  vacates  the  for- 
men  This  appears  from  the  case  last  cited,  where  U«A  Mans- 
'  field  said,  that  it  seemed  to  him  very  strong  that,  if  die  two 
offices  were  incompatible,  the  acceptance  of  the  latter  would 
imply  a  surrender  of  Uie  former.  ,..•«.  .w 

Adam,  for  tiie  defendant,  contended,  tiiat  the  plamtirs  dec 
tion  to  the  office  of  town-clerk  was  void.  It  is  inconsistent  that 
two  such  offices  should  be  exercised  at  once  by  the  same  p«son ; 
one  of  these  being  a  judicial  and  the  other  a  ministerial  office  in 
the  same  Court.  He  is  subject  in  one  of  his  capacities  to  his 
own  control  in  the  other,  which  is  a  gross  absurdity.    WhUc 

^>  '  '  situng 
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sitting  as  jadge,  questions  might  arise  touching  the  propriety  of     >  787- 
his  own  conduct  as  town-clerk ;  and  as  the  jurats  have  a  right 


to-fine  the  town-clerk  for  his  misconduct,  he  would  then  have  a  ^I'^Zma^ 
deliberating  voice  upon  the  propriety  or  extent  of  the  fine  to  be   Tbatch- 
imposed  upon  himself.    These  offices  are  as  inconsistent  as  if  a 
judge  of  this  Court  were  also  to  hold  the  office  of  one  of  the 
clerks,  excepting  as  to  the  difference  of  the  dignity  of  the  two 
situations.    If  then  the  offices  be  incompatible,  it  appears  from 
all  the  cases  that  the  inferior  is  avoided  by  the  superior  one.   As 
if  a  forester  by  patent  for  life  be  made  justice  in  eyre  of  the  same 
forest,  pro  hoc  vice  the  office  of  forester  will  be  void,  4  Ifut.  310. 
So  if  the  warden  of  the  forest  be  made  justice  in  eyre.    So  if  a 
jusriceof  C.  B.  be  appointed  a  justice  of  -B.  -R.,  the  former,  be- 
ing the  inferior  office,  becomes  void ;  and  there  is  no  occasion 
for  the  former  patent  to  be  repealed.     Dyer^  159.    This  was 
Dyer^s  own  case.     Cro.  Car.  127.  is  to  the  same  eiiect.     If  a 
town-clerk  be  made  an  alderman,  the  office  of  town>clerk  is 
thereby  vacated.     Dy,  332-    There  indeed  Boston^  beijig  town- 
clerk  of  J3.,  was  chosen  alderman  in  order  to  turn  him  out  of  his 
ofBceof  town  clerk)  but  because  the  election  to  the  latter  was 
fraudulent  and  against  his  will,  he  prayed  restitution  of  the  office 
of  town-cierk,  and  had  it.     The  same  case  is  also  cited  in  Pop^ 
ham  1 75,  and  in  Noy  78.   The  principle  there  established  is,  that 
if  it  had  been  a  bond  fide  voluntary  election,  it  would  have  been 
good  so  as  to  have  avoided  the  former  office.     The  case  of  the. 
King  V.  Godwin  {a)  is  decisive ;  for  it  was  there  expressly  de- 
tcrmined  that,  when  two  offices  are  incompatible,  the  accept- 
ance of  the  higher  ipso  facto  vacates  the  inferior  office.    It  is  true 
indeed,  that  in  all  these  cases  the  person  has  been  appointed 
from  an  inferior  to  a  superior  office :  but  here  his  ineligibility 
attaches  on  account  of  his  being  already  in  possession  of  the  su- 
perior office,  and  the  second  election  is  absolutely  null  and  void. 
As  to  the  case  of  Cram  v.  HoUand  (^),  there  was  a  custom  to  war- 
rant the  holding  of  the  two  offices  together ;  so  in  the  case  of 
The  JGng  v.  Sir  William  Trelawneyj  but  here  there  is  no  such 
custom  stated.    In  Gabriels.  Clark  (r),  it  is  said  that  the  two  of- 
fices of  mayor  and  gaoler  might  well  be  held  together,  because 
they  were  not  to  be  exercised  together  at  the  same  time,  or  in  the 
same  place;  and  die  case  in  Siderfin^  as  far  as  it  goes,  is  an  au* 

W  2>M^  383.  «•  %%.  (*)  Cn.  Cmr.  X  j8.  (#)  Cr^.  Eli:  76. 

thority 
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1787.     thority  in  point  agsdnst  the  plaratiff,  though  the  quesdon  was 

•  not  directly  determined. 

^"^r*!?"       Sb^rdi  in  reply.    With  respect  to  the  case  of  the  fare8ter» 
Tbatch-  both  the  offices,  if  tenable  together,  must  have  b^en  exercised 
by  the  same  individual,  and  one  officer  must  have  the  control 
over  the  other,  for  one  sits  to  correct  the  errors  of  the  other. 
So  likewise  in  the  instance  of  a  judge  of  the  Court  of  Commoa 
Pleas  being  appointed  a  judge  of  this  Coun ;  for  part  of  the 
duty  of  the  latter  is  to  correct  the  errors  of  the  former :  besides, 
when  the  judges  are  appointed  to  sit  in  this  Court,  they  must  all 
act,  which  is  not  the  case  of  the  jurats  of  Hastings  i  and  that 
indeed  is  one  reason  why-a  Remembrancer  of  the  Exchequer 
cannot  be  a  Baron  of  that  Court,  or  a  Prothonotary  of  the  Court 
of  Common  Pleas.    But  where  the  offices  do  not  necessarily  in- 
terferc,  as  in  the  case  of  the  Chancellor  and  the  Chief  Justice  of 
the  King's  Bench,  they  may  be  held  together,  as  was  done  by 
Lord  Hardwich.    It  is  no  answer  to  the  cases  of  Cratu  v.  Hoi- 
land,  and  R.  v.  Trdawmy^  to  say  that  there  had  been  a  custom 
to  warrant  th<^  holding  of  the  two  offices  together;  for  if  it  be 
illegal,  no  custom  could  make  it  otherwbe.    No  custom,  which 
is  contrary  to  the  principles  of  law,  can  be  good,  though  sancti- 
fied  by  usage  for  a  number  pf  years.    But  if  custom  can  have 
any  weight  in  these  cases,  there  are  several  instances  in  the  bo- 
rough of  Hastings  oi  these  two  offices  having  been  held  together 
by  the  same  person.    There  is  no  case  in  which  it  has  been  dc- 
tcrmined  that  a  superior  office  necessarily  avoids  an  inferior  one, 
if  the  officer  be  first  appointed  to  the  former :  but  it  has  been 
decided  by  all  the  authorities  upon  the  subject,  that,  if  two 
offices  be  incompatible,  the  accepunce  of  the  latter  vacates  the 
former. 

AsHHURST,  J.  It  is  not  necessary  for  us  to  decide  in  tins 
case  whether  these^two  offices  be  or  be  not  incompatible,  because 
if  they  be  incompatible  the  acceptance  of  the  latter  vacates  the 
former ;  though,  if  it  were  necessary  to  decide  that  question,  I 
should  be  of  opinion  that  they  were  incompatible,  because  the 
one  is  a  ministerial  and  the  other  a  judicial  office.  It  has  been 
said  that  the  plaintiff  is  not  bound  to  sit  in  his  judicial  capacity, 
because  there  is  a  sufficient  number  of  jurats  to  constitute  a  Court 
without  him;  but  there  may  be  cases  in  which  it  would  be  abso- 
lutely necessary  for  him  to  sit  in  that  character,  as  in  case  of 
the  sickness  of  the  other  members  \  and  if  there  be  one  possible 

case 
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case  in  which  he  might  be  called  upon  to  act,  that  is  an  answer     »7*7« 
to  the  argument.    But,  on  the  other  part  of  the  case,  I  think  " 

diat  the  acceptance  of  the  latter  does  absolutely  and  ipso  facto  '^«" 
avoid  the  former,  although  the  superior  office,  if  they  be  incom-  Tbatcb- 
padble.  It  is  argued  that,  when  two  offices  are  incompatible, 
the  acceptance  of  a  superior  office  vacates  the  inferior  one,  but 
that  the  converse  of  that  proposition  does  not  hold:  but  I  see  no 
reason  for  the  distinction,  and  I  know  of  no  case  to  warrant  it ; 
for  if  a  person  choose  to  relinquish  a  superior  office  on  account 
of  the  profits  of  an  inferior  one,  he  is  at  liberty  to  do  so.  Now 
it  is  stated  in  this  case  that  the  plaintiff  has  acted  as  town^lerk 
«ncehis  election,  and  not  as  jurat;  therefore  he  has  accepted 
the  latter  office ;  and  though  the  former  were  a  superior  office, 
it  is  vacated  by  such  an  acceptance. 

BuLLBR,  J.    Whether  these  offices  be  incompatible  or  not, 
there  must  be  judgment  for  the  plaintiff  upon  this  case.    This 
is  an  issue  to  try  whether  the  plaintiff  were  duly  elected  to  the 
office  of  town-clerk.     Now  if  the  offices  be  compatible,  his  be- 
ing a  jurat  before  is  no  objection  to  his  election ;  and  if  they  be 
incompatible,  the  election  to  the  latter  office  is  good,  because 
the  acceptance  of  the  second  vacates  the  first  office ;  therefore 
he  is  entitled  to  this  office.   The  argument  in  favour  of  the  plain- 
tififs  holding  both  offices  is  drawn  from  several  cases  which  do 
not  bear  the  least  analogy  to  the  present.    The  cases  cited  from 
Cro.  Car.  Cro.  Eliz.  and  Sir  W,  Jmus^  are  cases  of  writs  of 
error  brought  in  civil  actions,  and  the  objection  was  taken  to 
the  competency  of  the  judges  bfclow:  but  in  such  cases  the 
question  whether  they  be  properly  judges  or  not,  can  never  be 
determined ;  it  is  sufficient  if  they  be  judges  de  facto.    Suppose 
a  person  were  even  criminally  convicted  in  a  Court  of  record,  and 
the  recorder  of  such  Court  were  not  duly  elected,  the  conviction 
would  still  be  good  in  hw,  he  being  the  judge  ie  facto.     With 
respect  to  the  case  put  of  replevin  before  the  sheriff,  that  depends 
on  an  act  of  parliament.    The  case  of  The  King  v.  Sir  W.  Tn^ 
Unvfuyf  as  far  as  the  question  was  entered  into,  is  an  authority. 
There  the  Court  did  not  distinguish  between  a  superior  and  an 
inferior  office ;  but  Lord  MansfUld  expressly  said,  that  ^  if  the 
^  two  offices  were  incompatible,  the  acceptance  of  the  latter 
«  would  imply  a  surrender  of  the  former.'*    That  was  an  appli- 
cation for  an  information  in  the  nature  of  a  ^m  noarranto,  in 
which  cases  the  Court  exercise  a  discretion  whether  they  will 
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1787.     grant  the  application  or  not.  There  the  persons  who  applied  for 
— —  the  information  had  all  been  acting  under  an  usage  for  100  years^ 
a^lrfllrf"   before;  and  it  is  a  decisive  answer  to  such  applications,  that,. 
Tbatch-   where  the  parties  have  been  acting  under  an  usage,  the  Court 
will  not  sufier  them  to  object  to  it.    As  to  the  case  in  Dyery  the 
party  was  elected  to  the  office  of  alderman  against  his  consent ; 
but  it  is  not  in  the  power  of  any  man  or  description  of  men  to 
turn  any  person  out  of  his  office  by  electing  him  to  another  against 
his  consent.  That  case,  as  far  as  it  goes,  likewise  shews  that  these 
two  offices  are  not  compatible.    With  regard  to  the  distinction 
which  was  attempted  to  be  made  between  being  elected  from  an 
inferior  to  a  superior  office,  and  from  a  superior  to  an  bferior 
office,  there  is  no  case  to  authorize  it.     Then  as  to  any  option 
which  the  party  may  be  said  to  have,  there  cannot  be  a  stronger 
instance  of  having  made  an  option  than  the  plaintiff's  accepting 
the  office  of  town-clerk,  and  acting  under  it.    I  have  no  doubt 
but  that  his  intention  was  to  keep  both  offices:  but  if  he  be  mis* 
taken  in  law,  and  choose  to  accept  the  last  office,  he  must  abicie 
by  the  consequences  y  for  it  is  his  own  act.     It  is  no  argument 
for  the  plaintiff  to  say,  that  he  need  not  act  in  both  capacities  at 
the  same  time;  for  in  questions  of  this  sort  it  is  material  to  con- 
sider what  is  the  constitution  of  the  borough,  and  whether  by  pre- 
scription or  charter  is  the  same  thing ;  as  if  the  King  by  his 
charter  say,  that  there  shall  be  a  mayor,  twenty-four  jurats, 
and  a  town-clerk,  the  corporation  cannot  by  their  own  act  re- 
duce the  number  by  consolidating  two  of  these  offices.    If  the 
two  offices  be  incompatible,  the  acceptance  of  the  latter  vacates 
the  former  \  nor  is  this  affected  by  the  finding  of  the  jury  that 
the  plaintiff  was,  and  still  is,  a  jurat ;  for  they  only  state  the 
fact,  and  the  law  is  still  left  open. 

Grose,  J.  The  question  stated  on  this  record  is  whether 
the  plaintiff  were  duly  elected  to  the  office  of  town-clerk :  if  he 
werci  he  must  have  judgment.  Now  if  these  two  offices  be  not 
incompatible,  there  is  no  objection  to  his  election  :  but  if  they 
be,  then  the  question  is,  whether  he  were  ineligible  to  the  latter 
office }  that  is,  whether  a  superior  officer  be  ineligible  to  an  in- 
ferior office.  Nothing  is  said  in  the  charter  that  a  jurat  shall  be 
ineligible  to  the  office  of  town-clerk ;  and  no  cases  have  de- 
cided that  he  is.  If  therefore  he  be  not  ineligible  either  by  the 
constitution  of  the  borough  or  by  the  common  law,  whatever  ef- 
fect it  may  have,  he  was  at  any  rate  elected  to  the  latter  office ; 

and 


IN  THE  TWENTY-EIGHTH  YeAR  OF  GEORGE  III.  89 

and  I  think  that  the  fact  of  his  accepting  the  latter  office  will  1 7^7* 

probably  be  considered  as  a  resignation  of  the  former.    But  it  is  ' ^ 

not  necessary  to  determine  that  question  upon  this  record.    No  jJJJl*** 

case  has  been  cited  to  shew  that  in  point  of  law  a  superior  officer  Thatch- 
cannot  accept  an  inferior  office;  and  in  point  of  fact  I  know  of 
many  such  instances. 

Let  the  postea  be  delivered  to  the  plaintiff. 


The  King  against  Eaton.  i^^TfuL 

nALDWIN  moved  for  a  certiorari  to  remove  a  conviction  by  A  urHw^ri 
a  justice  of  the  peace  upon  the  statute  of  16  Geo.  3.  c.  30.  il^e**a'ton. 
ixrhich  was  passed  to  prevent  the  stealing  of  deer.  *"«»<»  <« 

j&#-x{£o^  objected,  first,  that  no  certiorari  lay  ;  for  by  the  23d  ^.jc^ifthe 
section  it  is  enacted  that  no  conviction  or  judgment  should  be  J'^*"***"* 

■  •  .         .       «  JO  has  not  ap- 

removed  by  certiorari.     But  pealed  co 

The  Court  were  of  opinion,  that  the  result  of  the  several  pro-  [^^UJ.'*"^ 

visions  in  the  act  was,  that  the  defendant  had  an  option  either  a  urtkrmri 

to  remove  the  proceedings  from  before  the  justice  convicting  by  Sr^ie  on 

certiorari,  or  to  appeal  to  the  Quarter-sessions;  that  if  he  had  «?««ppl*c»- 
,  *  ^^^  tionafthe 

adopted  the  latter  mode,  the  certiorari  would  have  been  barred.  Crown;  but 
but  not  in  the  former  case(fl).  rdXd^nr 

ErsHfte  then  objected  that  the  defendant  ought  to  lay  aground  >ppHes;  but 
by  affidavit,  before  the  Court  granted  a  certiorari,  as  that  the  wnlJ^ond 
justice  convicting  had  exceeded  his  jurisdiction,  or  had  not  cxa-  [j^  Coun'^ 
mined  the  defendant's  witnesses,  or  the  like  ;  for  if  every  de-  supported' 
fendant  were  at  liberty  to  remove  a  conviction  of  course,  this  ^^  yflsMil- 
great  inconvenience  would  result  from  it,  that  every  conviction  w^.post. 
before  a  justice  would  be  removed  by  certiorari  into  this  Court  [g  t.  r. 
merely  to  delay  the  sentence,  and  the  magistrate,  who  had  only  ^^^'^ 
done  his  duty,  would  be  put  to  great  vexation  and  expense;  and 
he  cited  The  JGng-v,  Abbot,  DougL  534.  «.  113.     To  this  it  was 
answered  by 

Baldwin,  that  the  practice  of  the  Court  had  always  been  to 
grant  a  certiorari  of  course  upon  the  application  of  either  party  ; 
and  that  this  objection  had  never  been  raised  before. 

BuLLEE,  J.  The  language  of  the  Court  has  always  beetv 
that  the  king  has  a  right  to  remove  proceedings  by  certiorari  of 
course;  but  that  where  a  defendant  makes  an  application  of  this 

(«)  Vide  poit.  R.  T.  Sfarmf,  196, «.  («). 

•ortf 
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1787.     sort,  h^  must  always  lay  a  ground  for  it  before  the  Court.    Lord 

*  Mansfield  hzs  laid  down  this  distinction  again  and  again,  that  on 

^l^a^  the  part  of  the  Crown  it  is  a  matter  of  course  for  the  Court  to 

Xaton.    grant  it,  but  that  it  is  not  a  matter  of  course  on  the  part  of  the ' 

defendant.    Now  if  it  be  not  a  matter  of  course  to  grant  such  an 

application  as  this,  it  can  only  be  obtained  by  laying  a  ground  by 

afEdavit:  a  slight  ground  indeed  may  be  sufficient,  but  there 

must  be  some,  or  else  what  is  the  consequence  ?  We  should  have 

to  decide  upon  every  conviction  in  the  kingdom,  which  would  be 

removed  into  this  Court. 

The  two  other  Judges  concurred  in  this  opinion.  Where- 
upon 

Baldwin  offered  an  affidavit  of  the  merits,  which  being  read» 
the  rule  was  made  absolute  for  a  certiorari. 

BuLLER,  J.  on  a  subsequent  day  said,  that  upon  further  in- 
quiry into  the  cases,  it  appeared  most  clearly  that  the  opinion  of 
the  Court  before  delivered  in  this  case,  was  correctly  proper,  and 
that  the  practice  had  not  been  such  as  Mr.  Baldwin  had  suggested. 
That  the  rule  requiring  the  defendant  to  lay  a  ground  before  the 
Court  for  granting  a  certiorari  had  obtained  since  the  time  of 
dories  a  (a).  That  it  appeared  from  a  case  in  Sir  Edward  Nor* 
tief$  notes,  M,  25  Car.  2.  that  it  was  then  held  as  clear  law  that 
a  certiorari  ought  not  to  be  granted  in  vacation,  but  in  open 
Court,  and  t^on  a  ground  shewn.  And  even  in  the  case  of  The 
King  znd  Abbott  it  was  admitted  by  the  counsel  who  argued  for 
the  granting  of  the  certiorari^  that  it  could  not  be  granted  with* 
out  shewing  some  ground  to  the  Court. 

(tf}4Avma45S.JbP. 


nrtdnadpp.  The  King  against  W.  Jolliffe. 

If  if.baian  ri^HE  defendant  was  rated  to  the  poor  in  respect  of  certain 
ri^trf*  way-leaves  or  liberties  of  passage  over  certain  lands  in  the 

£y*wer^'  ^o^^^^P  ^f  Harraton^  Durham^  rented  by  hin^  for  conveying 
land  which    and  Carrying  his  coals  worked  out  of  his  coal-mines  and  coUieries 

beholds  in 


with  B.  paying  B,  •  certain  lun  yearly,  and  has  the  priTilege  of  using  a  way-leave  occv]>icd  by  C, 
paying  htm  so  much  ptr  ton  for  the  goods  carried  ower  tt,  J,  is  not  lUble  to  be  rated  to  the  relief  of 
the  poor  in  respect  of  either  of  such  way-leaves.  9>  Whether  the  owner  of  the  land,  who  receives  a 
proSt  for  such  way-leave,  is  not  liable  to  be  muTiot  sydi  aa  inerease  of  vahie  ?  [7  T«  R.  598. 
5  East.  480.    lM.it  S.  667.] 

in 
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in  WiUridge  to  die  Uver  Wear^  and  there  lodging  the  same  in     1787. 
his  staith  till  they  are  put  into  keels  or  lighters^  and  carried  — — 
down  tfie  said  riyerto  the  port  of  Smidirkmd  in  the  said  countfy  ^^J^j^* 
to  be  there  put  on  ship-bosffd,  at  the  yearly  rent  in  the  whole  of  Joluvvb. 
75ai  4/.  being  the  aoKmnt  of  what  he  paid  annually  for  such  /^^***  ^^ 
5vay-leaves  or  liberties  of  passage  to  the  several  owners  of  the  "  *' 

lands  through  which  die  same  way  leaves  or  liberties  of  passage 
are  granted.  On  appeal  the  Sessions  of  Dwrbam  confirmed  the 
rate,  and  stated  the  following  fosit  for  the  opinion  of  this 
Court: 

The  appeUant  is  the  proprietor  and  worker  of  certain  coaU 
mines  and  collieries  in  the  township  of  WaUrUige  in  the  parish 
of  Chistir-k'StnH^  in  the  county  of  Durham^  which  have  been 
won  by  him  and  wrought  for  above  five  years  last  past.    For  the 
purpose  of  exporting  the  coals  won  and  wrought  one  of  the  sud 
coal-mines  and  collieries^  and  ven^ng  die  same  by  water  salCf 
the  defendant  contracted  with  R.  MiUatitef  esq.  who  b  tenant 
in  common  with  himself»  and  others,  whose  respecdve  grounds 
lie  between  the  ssud  collieries  and  the  river  tFear,  for  certain 
way-leaves  or  liberties  of  passage  for  leading  coals  with  coal 
waggons  or  otherwise,  and  of  making  and  laying  waggon- ways 
in  and  through  their  lands  and  grounds  in  the  most  convenient 
direction  to  or  towards  the  river,  for  a  certain  term  of  years,  at 
and  under  certain  yearly  rents  and  payments,  and  upon  certtio 
conditions  sdpulated  and  agreed  upon.    In  pursuance  of  those 
contracts,  the  defendant  obtained  leases  from  those  several  perw 
sons  of  such  way-leaves,  and  liberty  of  making  and  laying  wag- 
gon-ways in  and  through  the  lands  ai\4  grounds  of  the  said 
lessors  respecdvely  •  prcut  the  said  several  leases].  The  appellant 
hath  not  made  or  laid  any  waggon-way  in,  through,  over,  or 
along  any  lapds  or  grounds  in  the  ssud  township  belonging  to 
any  of  the  said  lessors  $  but  he  made  and  laid,  and  now  uses,  a 
waggon-way  upon  a  small  part  of  the  lands  and  grounds  in  the 
same  township,  of  which  he  is  tenant  in  common  with  the  said 
Rat^  MiAanke.    And  Sir  John  Eden^  hart,  having  several  years 
prior  to  the  granting  of  the  said  leases,  laid  and  made  a  waggon- 
way  through  and  along  the  said  lands  and  grounds  of  the  said 
lestors  for  the  use  of  his  colliery  at  Biomub  in  the  said  county, 
l^  virtue  of  certain  leases  similar  in  point  of  general  form  to 
tho^  hereinbefore  mendoned  and  referred  to  above,  the  appd- 
lanf,  with  their  consent,  agreed  with  the  said  Sir  John  Eden  for 

die 
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1787.     the  use  of  his  s^d  waggon-way  for  conveying  the  coals  of  th^ 
said  WaUridge  colliery  to  the  rirer  Wear^  V^V^Z  *^  *^  '^^^ 


^^^  Sir  Jdfn  Eden  a  certain  sum  of  money  for  every  ton  of  coals  he 
JoLLirvK.  the  appellant  should  cause  to  be  earned  along  the  said  way,  for 
and  towards  the  maldng  and  repairing  of  the  same.  Sir.^oAvy 
Eden  enjoyed  and  used  the  said  waggon-way  for  several  years, 
without  being  rated  to  the  poor  for  or  in  respect  of  the  same; 
but  he  hath  been  rated  according  to  the  rents  he  pays  for  the 
said  way-leaves  demised  to  him,  and  hath  paid  the  money  rated 
or  charged  upon  him  for  these  three  years  last  past  and  upwards. 
Some  parts  of  the  waggon-ways,  made  by  the  said  Sir  John 
Eden,  and  over  and  along  which  he  and  the  said  appellant  lead 
and  carry  their  respective  coals  as  aforesaid,  are  fenced  on  both 
sides  off  and  from  several  fields  and  inclosures  through  which 
'  'they  pass,  and  other  parts  of  the  said  waggon*ways  lie  open  to 

those  fields  or  indosures. 

A  rule  was  obtained  last  term  to  shew  cause  why  the  order  of 
Sessions  should  not  be  quashed.  This  matter  was  argued  last  term 
by  Chamhre,  against  the  rule,  and  Lawrence,  Serjeant,  in  support 
of  it,  when  the  Court  {a)  were  of  .opinion  against  the  defend- 
ant. But  entertaining  a  doubt  upon  the  question,  the  next  day 
they  ordered  a  second  argument. 

Law,  against  the  rule,  now  contended,  first,  that  the  defend- 
ant was  liable  to  be  rated  to  the  relief  of  the  poor  under  the 
43  Eliz.  c.  2.  as  an  occupier  of  land ;  or  secondly,  that  he  was 
chargeable  as  for  an  incorporeal  hereditament.  First,  as  to  part 
of  this  land,  which  he  holds  as  tenant  in  common  with  Aftlbanke, 
and  of  which,  by  a  coptract  with  Aftlbanke,  he  has  the  separate 
use  for  his  waggon-way,  he  is  undoubtedly  the  occupier.  With 
respect  to  the  other  part,  he  has  occupied  a  waggon -way  in  com- 
mon with  Sir  John  Eden,  who  has  a  similar  right  under  similar 
leases.  The  defendant  has  a  right  of  using  this  land  in  a  man- 
ner incompatible  with  any  other  mode  of  enjoying  it,  and  which 
is  almost  equal  to  the  absolute  dominion  over  it;  for  he  has  a 
right  to  affix  a  framed  waggon-way  over  it,  to  alter  its  level,  to 
make  drains,  bridges,  &/•  It  is  laid  down  in  Co.  Lit.  4.  b.  that 
by  a  grant  of  a  boilery  of  salt,  the  land  itself  passes;  for  it  is  the 
whole  profit  of  the  soil ;  and  the  grant  of  the  profits  of  the  soil  is 
a  grant  of  the  soil  itself.  Now  here  no  profits  remain  which  are 
not  granted  to  the  lessees  of  this  waggon-way ;  for  the  waggon- 
ed) Ailburtt^y  tnd  GnttfJ. 

way 
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way  precludes  the  enjoyment  of  the  land  in  any  other  shape.     1787. 
The  leases,  referred  to  in  the  case,  granted  to  the  defendant  not  ■ 
only  a  right  of  passage,  bat  also  the  soil  and  ground  over  which  '^^  f  *  J* 
any  passage  should  be  made.    [P<r  Curiam.    The  defendant  JoLurt ■. 
never  made  a  waggon-way  under  the  power  reserved  to  him  in 
the  leases,  and  consequently  has  not  the  soil  over  which  such 
way  would  have  gone.]    But  though  this  way  never  was  ac* 
cually  laid  down  by  him,  it  is  to  be  observed,  that  the  right 
was  in  him,  and  he  virtually  exercised  and  enjoyed  that  right  in 
another  iplaoe.    It  is  like  the  moveable  fee-simple,  of  which 
Lord  Coke  speaks,  where  a  distinct  portion  of  lands  belonging 
to  several  persons  was  annually  assigned  to  eadi,  and  even  such 
lands  so  moveable  he  held  might  be  parcel  of  a  manor.    Here 
the  defendant  takes  his  moveable  interest  in  the  soil  in  common 
with  another,  instead  of  separately  by  himself.    It  may  be  said^ 
that  Sir  Jd^  Eden  is  rated  for  the  land  in  question :  but  he  can 
only  be  rated  as  one  tenant  in  common  may  be  for  his  jcunt  oc- 
cupation of  land,  which  does  not  exempt  the  others  from  a  rate. 
The  occupiers  of  a  cattlegate,  which  is  a  mere  tenancy  in  com- 
mon of  pasture  ground,  may  be  rated  severally.    So  in  the  case 
of  a  fee-simple  moveable,  if  two  persons,  instead  of  taking  se- 
veral allotments,  choose  to  have  two  allotments  jointly,  which 
may  be  equally  beneficial  to  them,  each  may  be  rated  for  his 
own  parr.    Thus  the  defendant  has  an  exclusive  enjoyment  in 
one  part,  and  an  enjoyment  as  tenant  in  common  in  another  part 
of  the  land  over  which  the  way-leave  is  laid.    Secondly,  If  this 
be  considered  as  an  incorporeal  hereditament,  it  is  equally  an 
object  of  taxation  under  the  43  JS/rs.    Tithes  arc  expressly  so: 
and  though  the  expressio  umus,  coal-mines,  has  been  held  to  be 
exclmio  alteriui,  lead-mines,  yet  that  only  applies  where  the  alter 
16  of  the  same  kind.    If  it  be  ssdd  that  an  ejectment  wiU  not  lie 
for  a  way-leave ;  it  does  not  follow  therefore  that  the  property 
is  not  rateable ;  for  an  ejectment  will  not  lie  for  tolls,  and  yet 
tolls  are  held  rateable.     3  Keb.  540.     Cawp.  581.     Deugl.  292. 
This  is  not  like  the  case  of  the  light-house  tolls  at  Harmcb  {a)i 
there  the  tolls  were  not  locally  situated  within  the  parish :  be- 
sides they  were  appropriated  as  a  sort  of  sahry  out  of  duties  bc« 
fore  payable  to  the  Crown.  In  the  case  of  The  King  v.  H^  (i) 
the  profits  depended  upon  the  ude  of  a  moveable  machine 

(«)  Sat,  384.  W  Ante,  x  rol.  7%u 

resting 
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1787.     mting  upon  the  floor  of  an  house  by  which  it  was  inclosed :  and 
■"  every  argument  which  could  be  urged  in  support  of  that  case  is 

'^^^'*°  equally  applicable  here ;  the  profits  are  permanent  and  local ; 


JoLurtB.  and  thb  cannot  be  compared  to  the  case  of  a  quit-rent,  as  it  is 
not  stated  that  the  owner  of  the  land  is  liable.  But  at  all  events 
tins  rule  must  be  discharged^  because  the  defendant  is  liable  to 
be  rated  for  that  part  of  the  road  before  the  junction  with  Sir  J. 
Eieff%  grounds  \  and  this  is  an  appeal  against  the  whole  rate, 
and  if  any  part  of  the  subject  in  question  be  rateable,  the  de- 
fendant cannot  succeed  here ;  the  quantum  of  the  rate  is  fo^  the 
determination  of  the  Sessions. 

Erskine,  in  support  of  the  rule,  was  stopped  by  the  Court. 

AsHHURST,  J.  It  cannot  be  said  on  this  sute  ohthe  case  that 
the  defendant  v^as  an  oce$^ieroi  any  thing;  for  all  that  he  has  is 
a  concurrent  right  given  hun  by  Sir  J.  Edm  of  making  use  of 
thu  way-leave  at  so  much  per  ton  for  all  die  coals  that  he  should 
carry ;  wluch  is  nothing  more  than  a  purchase  of  the  liberty  of 
carrying  every  ton  of  coals.  Sir  J.  Eden  having  himself  only 
the  way-leave,  he  could  not  lease  that  right  to  any  other  without 
the  consent  of  the  owners  of  the  land.  And  whether  in  Sir  J. 
Edefi%  leases  the  soil  did  or  did  not  pass,  at  all  events  it  did  not 
pass  to  the  defendant.  He  had  only  the  liberty  of  using  the 
waggon-way  \  and  whatever  might  be  the  case  with  respect  to 
Sir  JAn  Eden,  concemmg  whose  right  it  is  not  necessary  to  give 
any  opinion  now,  this  defendant  has  only  a  bare  license,  and  in 
respect  of  such  license  he  b  not  liable  to  be  rated, 

BuLLER,  J.  This  question  will  depend  on  considering  the 
nature  of  the  right  which  the  defendant  has.  This  is  only  a  bare 
right  of  passage,  which  is  an  easement,  and  not  a  grant  of  th& 
profits  of  the  land.  And  it  is  admitted  that  if  it  be  only  an  ease- 
ment, it  is  not  the  subject  of  a  rate.  One  of  the  leases  referred 
to  in  the  case  seems  to  be  drawn  in  a  very  strange  manner :  the 
general  purpose  of  it  is  to  grant  to  the  defendant  a  right  of  way, 
but  it  contains  a  clause  which  conveys  the  soil  under  certain 
.terms.  But  the  facts  which  are  stated  in  this  case  lay  that  part 
of  the  lease  out  of  the  question }  jFor  the  soil  is  granted  in  such 
parts  only  where  the  defendant  shall  make  a  way ;  and  as  he  has 
never  made  any  way,  he  cannot  have  the  soil.  With  respect  to 
every  thing  else  which  is  granted  to  the  defendant  under  these 
leases,  it  is  a  mere  right  of  passage  ^  and  if  he  were  rated  for 
that,  it  wouU  be  a  double  rate.    In  the  case  of  the  tolls,  it  is 

not 
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not  he  who  pays,  but  h^  who  receives,  the  toll,  that  is  rated.     1787. 
This  is  not  like  the  case  of  a  grant  of  land  to  be  used  in  a  man-  — — — 
ner  incompatible  with  any  other  mode  of  enjoying  it ;  for  the  "® 


defendant  h^s  only  the  liberty  of  passing  over  this  land  for  the  JoLLitrt, 
purpose  of  carrying  his  coals,  and  cannot  prevent  any  other 
person  from  using  it.  And  if  grass  were  to  grow  on  this  way, 
the  owner  of  the  land  would  have  a  right  to  feed  his  cattle  on  it: 
the  easement  which  the  defendant  has  does  not  afiect  the  right 
of  the  owner  of  the  land.  Great  inconvcniencies  would  result 
from  rating  every  way-leave  ;  for  if  a  neighbour  were  to  give  a 
right  of  passing  over  his  field  merely  out  of  friendship,  and  no 
rent  were  paid  for  it,  such  liberty  of  passage  would  not  be  the 
subject  of  a  rate,  because  the  land  can  only  be  rated  in  the  hands 
of  the  occupier ;  but  if  he  were  to  make  an  advanuge  of  it,  as 
such  it  may  be  rated  in  his  hands. 

Grose,  J.  I  am  glad  that  this  case  has  been  argued  a  second 
time :  since  the  former  argument  I  have  thought  a  great  deal 
upon  the  subject,  and  I  am  now  convinced  that  I  was  mistaken 
in  the  opinion  which  I  at  first  formed.  After  considering  all  the 
cases,  and  the  inconvenience  which  would  attend  a  contrary  de- 
terminatiqn,  I  am  clearly  of  opinion  that  a  mere  easement  cannot 
be  rated.  But  whether  this  way  is  rateable  or  not,  there  is  no 
doubt  but  that  the  occupier  must  be  rated,  and  that  the  same  thing 
cannot  be  twice  rated.  In  order  to  support  this  rate,  the  de* 
fendant  must  be  rated  either  for  the  way,  or  the  land  over  which 
the  way  passes.  But  he  cannot  be  rated  for  the  latter,  because 
the  land  must  have  been  before  rated  in  the  hands  of  the  occu- 
pier of  that  land.  Neither  is  he  liable  to  be  rated  for  the 
former,  because  it  is  positively  stated  that  he  never  made  the 
waggon-ways  which  he  had  the  power  of  doing  under  the  leases; 
but  by  the  consent  of  Sir  J,  Eden  he  has  used  those  way-leaves 
which  Sir  J.  Eden  had  made-  And  if  any  person  could  be 
rated  for  these  way-leaves,  it  would  be  Sir  J.  Eden. 

/  Order  of  Sessions  quashed. 


The 
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1787. 


The  King  against  Dimpset. 


Nov.  14th. 

y  r  The  Same  against  Potts,  Softley,  and  Wood. 

Where  jtts-  rpHESE  defendants  were  scTcrally  convicted  before  three  jus- 
JlfaVAre  *  ^^cc8  upon  ^6  Geo.  3.  r.  10.  for  refusing  to  receive  soldiers 

required  by  regularly  quartered  and  billeted  upon  them.    These  convictions 

tuie  todis-  were  removed  here  by  certiorari^  for  the  purpose  of  taking  the 

penalty "^n  Opinion  of  the  Court  upon  the  construction  of  the  mutiny  act, 

cooTiction  whether  ale-house-keepers  are  bound  to  take  in  horses  as  well 
uin  penons  ^^  soldiers.  fiut  as  there  was  a  decisive  objection  to  the  form 
t"thekdis-  ^^  *^  convictions,  the  general  question  was  not  discussed. 

cretion,an  Each  of  the  couvictious  concluded  as  follows,  <<  and  we  do  ad- 

tfiUlSt  **  jw^gc  that  for  the  offence  aforesaid,  he,  the  said  defendant, 

the  forfci-  ««  hath  forfeited  the  sum  of  5/.  of  lawful  money  of  Great  Brkain^ 

p9iedas  **  io  be  disposed  of  as  the  law  directs^ 

r«/JTbad        ^'^  objected  that  there  was  no  distribution  of  the  penalty 

and  the  by  the  justiccs.    The  penalty  is  directed  (a)  to  be  appKed  in  the 

qu;!lh  the^  first  placc  to  make  satisfaction  to  the  soldier  for  any  expense  he 

conviction,  may  havc  been  put  to  by  reason  of  his  not  being  billeted  as  the 

ought  to  justices  shall  direct,  and  the  remainder  is  to  be  paid  to  the  over- 

'lid^ed^'  seers  of  the  poor  of  the  parish.  He  admitted  that  where  die 
what  the  se.  Statute  distributes  the  penalty  in  certain  proportions,  as  in  Ihi 

pouioSr  ^yen  against  Barret  (b),  where  10/.  was  given  to  the  party 

wh*^h**'  grieved,  and  10/.  to  the  poor,  the  penalty  need  not  be  distri- 

ak-house-  butcd  by  the  justices  in  the  conviction ;  but  where  it  is  discre- 

b^!Sd\o*  tiottary  in  the  justices,  as  in  the  present  instance,  to  distribute 

receive  the  penalty  in  such  proportions  as  they  shall  direct,  that  .distri* 

weiUswl-  bution  must  appear  upon  the  conviction  itself. 
dicrs  quar-        ErsHne,  contrd.    The  justices  were  not  bound  to  set  forth  in 

tered  on  ^  ' 

them.  Qu.?  the  conviction  the  manner  in  which  they  have  exercised  their 

ajsT*  ^      discretion  as  to  the  distribution  of  the  penalty.    At  the  time  of 

^£att.s7i']  the  conviction  the  penalty  is  not  levied,  and  non  constat  that  it 

ever  will  ^  so  that  it  is  impossible  to  distribute  it  till  it  is  raised. 

It  may  be  done  at  a  subsequent  time,  and  the  Court  will  not 

presume  that  the  justices  will  not  do  their  duty. 

Per 
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Per  Curiam.  A  judgment  is  an  entire  thing;  and  one  part  of    1787, 
it  cannot  be  given  at  one  time  and  another  at  a  subsequent  — ^— ^- 

The     ITwA 

period.  The  distribution  of  the  penalty  is  part  of  the  judgment,     ^^^.^^ 
and  it  ought  to  appear  on  the  record.  Diiif»ET, 

Conviction  quashed. 

Padget  and  Another  against  Priest  and  Porter,    ^jjjt 
/^ASE  for  goods  sold  and  delivered  against  the  defendants  lfif.tbc 
^^  as  executors  of  W.  Shore.  They  severally  pleaded  the  gene-  S^i**^^' 
ral  issue  ;  that  ihcy  were  not  executors  \  and  that  they  had  fully  %^  o£C. 
administered.    At  the  trial  of  this  cause  before  BuUerj  J.  at  the  miI«u  after 
Sittings  at  Westminster  after  last  term,  the  plaintiffs  proved  the  ^^^  " 
delivery  of  the  goods  in  question  to  W.  Shore,  who  was  a  publi-  though  by 
can.  A  few  days  previous  to  his  death  the  intestate  sent  to  Ar-  c\nd  ^j 
ter,  his  brewer^  desiring  him  to  send  a  man  to  take  charge  of  the  rg^J^"*'^ 
cellar,  and  to  draw  the  beer,  who  sent  Payne  his  servant.  Payne  4£«i#.44i.] 
sold  beer  as  well  after  the  intestate's  death  as  before.  The  intes-  ^JJ3lom 
tate  likewise  ordered  Payne  to  sell  some  hogs*  which  he  did  after  into  the 
his  deaths  and  paid  into  Porter's  hands  the  produce  of  them  and  j^°nuy  be* 
of  the  beer  which  was  sold  after  the  death  of  Shore/  On  the  7th  ■^••■^ 
of  December  1 786,  administration  was  granted  to  J,  Shore,  who  /«•  fri{m). 
afterwards  brought  actions  against  these  defendants  for  money  JM^^ 
had  and  received.     On  the  3d  of  February  last,  Priest  paid  8/.  tcnmddkd 
and  on  the  loth  of  Fdnruary  Porter  paid  41/.  into  Court,  in  ute'iaffiun 
those  actions.    On  the  31st  January  the  defendants  pleaded  in  JjJJJJJ^^^ 
this  action,  which  had  been  commenced  on  a3d  December  pre*  the  iotetute 
ceding.    Verdict  for  the  plaimiffs.  i^  ^  jl^* 

Palmer  had  obtained  a  rule  on  a  former  day  to  shew  cause  why  ^i>^<!  ^°  *^ 
there  should  not  be  a  new  trial,  because  there  was  no  evidence  brought 
to  prove  the  defendants  executors  deson  tort;  or  at  most  only  JjfJJJ^j^ 
slight  evidence  of  facts  done  by  them,  which  ought  to  have  Ibr  a  debt 
been  left  to  the  jury  to  consider  with  what  view  they  had  acted;  tbTin'^te* 
and  that  at  all  events  there  was  no  evidence  to  aficct  Priest.       ^  "  ^^^ 

BuLi.£R>  J.  after  reporting  the  above  facts,  now  said,  that  con-  tor  a  «m 
sidering  Priest  merely  in  the  light  of  a  servant,  he  should  have  ',J^  ^^ 
been  desirous  of  obtaining  a  verdict  in  his  favour,  if  that  could  m^kc «  per^ 
have  been  done  consistently  with  the  evidence;  bu:  in  fact  he  had  ^^'or  d^ 
paid  money  into  Court  in  another  action  brought  against  him  by  ^  "''i^* 
the  administrator  {h),  which  was  decisive  against  him.  Uw  lor  the 

Judge  to  dc* 
cidc  \  it  is  for  the  jurf  to  say  whether  the  atu  arc  sufficicnUy  proved. 

(•)  Vide  pott.  J97.  (*)  Vide  CurtU  v.  f^irMM^  post.  3  ^oL  587. 

VOL.U.  H  Mngay 
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1787.         Mingaj  was  to  have  shewn  cause,  but 
— — •       Fainter  was  desired  to  begin.    With  respect  to  PWw/,  tfcerc 
ag^na     ^^s  "0  evidence  against  him ;   unless  in  all  actions  where 
^  Priiit.    money  which  belonged  to  the  intestate,  has  been  once  recover- 

i-^/^j  ^  «'^  "^^-z  cd  against  any  person,  you  may  afterwards  recover  against  the 
^  ^^  /\/>/ ^  same  person,  as  executor  it  son  /^.  What  was  done  by  Porter . 

under  the  circumstances  of  this  case  cannot  make  him  an  exe- 
cutor deson  tort.  Godoiphin  (a)  enumerates  the  different  acts  by 
which  a  person  may  become  an  executor  de  soti  tort :  but  this 
does  not  fall  within  the  description  of  any  one  of  them.  For 
Porter  did  not  officiously  intermeddle  with  the  intestate's 
eiiects}  he  only  acted  under  the  directions  of  the  intestate; 
and  it  should  have  been  left  to  the  jury  to  consider  with  what 
view  and  in  what  character  he  acted.  He  admitted  that 
Payne  had  made  himself  an  executor  de  son  tort  by  paying  the 
money  over  to  Porter^  who  was  only  liable  to  the  rightful 
administrator  in  an  action  for  money  had  and  received.  This 
,  is  not  like  one  of  the  instances  put  in  ReacTs  case  (Fj  of 
intermeddling  as  a  stranger,  but  that  of  a  person  who  was 
retained  in  an  employment  by  the  intestate  himself,  and 
who  only  continued  it  after  his  death  as  a  necessary  mode  of 
carrying  on  the  business  for  the  benefit  of  the  intestate's  estate. 
If  Porter  can  be  charged  as  an  executor  de  son  tort,  every 
bailiiF  of  a  farm,  and  every  shopman-  of  a  tradesman,  who 
continued  the  business  of  his  principal  after  his  decease,  would 
be  equally  held  liable.  These  acts  therefore  should  have  been 
left:  to  the  jury  to  decide  quo  ammo  they  were  done.  But  even 
supposing  that  these  acts  can  be  construed  to  make  him  an  exe- 
cutor de  son  tort,  yet  the  rightful  administrator  had  his  elec- 
tion either  to  sue  him  as  executor,  or  to  bring  an  action  for  mo- 
ney had  and  received  to  his  use :  and  by  adopting  the  latter  mode 
he  affirmed  the  acts  of  the  defendants,  who  must  now  be  taken 
to  have  acted  under  his  directions.  Omnis  ratihaiitio  retro  tra- 
hitur  isf  mandato  aqidparatur.  He  cannot  affirm  and  disaffirm 
the  same  transactbns.  If  a  bastard  eigne  enter  and  remain  in 
possession  till  his  death,  his  heir  cannot  be  turned  out  by  the 
mulierpmsni.  But  if  the  entry  be  made  during  the  life  of  the 
mtdter^  that  avoids  the  estate  of  the  bastard  And  Lord  Coke  (c) 
says,  that  if  a  stranger  enter  in  the  name  of  the  mulierf  though 
without  his  authority,  and  his  act  be  afterwards  confirmed  by 

(«)  Pafe  91.  (B)  5  Co.  33.  (r)  Cc  Lit,  145.  -r. 

the 
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t&e  mu&r  before  the  descent  of  the  bastard,  the  claim  will  be     1787. 

good  as  against  the  e^ni.    So  that  the  act  of  a  stranger,  which 

if  at  first  mcttlj  officbus,  may  become  lawful  by  a  ratification  ^J^^ 
of  the  person  entitled*  So  if  a  stranger  enter  to  avoid  a  fine,  and  Ps»tT. 
it  be  confirmed  within  the  fife  years  by  the  person  having 
right  (ay  So  if  a  stranger  in  the  name  of  the  mortgagor  tender 
the  money,  and  the  mortgagee  accept  it,  it  is  a  good  satitfactiDn, 
and  the  mortgagor  agreeing  thereto  may  re««nter  (i).  Now  in 
the  present  case  an  action  was  brought  by  the  lawful  administra* 
tor  against  the  defendants  for  money  had  and  received  by  them 
to  his  use.  This  was  an  election  by  him  to  consider  their  acts 
as  done  on  his  account.  And  as  the  possession  of  the  intestate's 
effects  is  vested  in  the  administrator  by  relation  from  the  time  of 
his  death,  it  would  be  absurd  to  say  tluit  he  could  not  affirn\any 
thing  done  in  order  to  preserve  the  asseu  in  the  intermediate 
rime.  Therefore  on  the  plea  of  m  unqws  metta$ti  the  defend- 
ants were  entitled  either  to  a  verdict  or  to  a  sttong  direction 
from  the  judge  to  the  jury  in  their  £svoor. 

AsHHURST,  J«  It  is  very  dear  upon  the  evidence  that  die 
money  in  the  hands  of  the  defendants  belonging  to  the  intestate 
was  not  paid  over  to  the  rightful  administrator  when  this  action 
WJB  brought;  and,  therefore,  they  cannot  justify  it  under  any 
f>Iea«  Though  they  might  have  excused  themselves  by  pftyiog 
the  money  over  before  action  brought,  yet  not  having  done  so^ 
they  have -made  themselves  executors  de  iontmrf. 
:  BoLLEE,  J.  The  plaintifis,  who  were  creditors  of  W,  Sbare, 
find  Priest  and  Porter  selling  his  goods  i  and  as  they  had  no 
means  of  knowing  whether  they  were  lawful  or  wrongful  exe- 
cutors, they  looked  upon  them  from  their  acts  in  the  character 
of  rightful  executors.  They  therefore  brought  this  action  against 
them  as  executors  ;  they  proved  effects  of  the  intestate  in  their 
hands ;  that  they  sold  them  after  the  intestat«*s death)  and  that 
at  the  time  when  this  action  was  brought,  and  even  when  the 
defendants  pleaded  in  this  action,  they  had  money  of  the  in- 
featate  in  their  hands.  I  cannot  agree  tvith  the  defendant's 
connscl  that  the  qtiestion  whether  executors  de  son  tart  ot  not  i^ 
to  be  left  to  a  jury ;  that  is  a  conclusion  of  la  w ;  whether  the  de- 
fendants had  effects  belonging  to  the  intestate  or  not,  and  whe- 
ther they  sold  them,  were  indeed  questions  to  be  led  to  a  jury : 
but  wbcBi  those  facts  are  established,  the  result  from  them  is  a 


(tf)  C0.  Lit.  %45'  «•  W  <^'  ^'^'  ^7'  «• 

H  2  question 


Pabokt 
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1787.  question  of  law}  and  it  is  ckar  from  all  the  cases  that  the 
slightest  cilcumstance  will  make  a  man  an  executor  de  son  tort. 
It  is  said  in  Dyer  166.  ».  that  if  a  man  even  milk  the  cows,  or 

AiEVT.  take  a  dog,  of  the  intestate,  that  will  constitute  him  an  executor 
Je  son  tort.  With  respect  to  Porter^  it  clearly  appears  from  the 
evidence  that  he  meant  to  pay  himself  by  intermeddling  with  the 
intestate's  afiairs ;  but  as  to  Priest^  if  there  had  been  any  circum- 
stances  in  hb  favour,  I  would  have  left  it  to  the  jury  to  find  for 
him.  But  I  could  not  do  so  when  it  appeared  that  at  the  time 
of  plea  pleaded  he  had  money  of  the  intestate's  in  his  hands. 
With  regard  tojthe  rule  of  the  wrongful  acts  of  the  stranger  be- 
ing purged  by  the  subsequent  assent  of  the  r^htful  administra- 
tor, that  cannot  apply  to  the  case  of  third  persons ;  it  only  ap- 
plies to  the  acts  of  the  administrator  himself.  If,  indeed,  pre- 
viously to  an  action  brought  against  the  defendants  as  executors 
de  son  tart,  they  had  paid  the  money  over  to  the  rightful  admi- 
nistrator, that  would  have  been  a  good  defence  j  because  then 
they  would  have  applied  the  money  properly;  So  that  the  Courts 
have  gone  thus  far,  that  if  an  action  be  brought  by  a  rightful 
administrator  against  an  executor  Je  son  tort,  whatever  may  have 
been  disposed  of  in  the  course  of  administration,  as  by  paying 
debts,  &V.  shall  be  allowed  to  him  in  damages.  But  that  does 
not  apply  to  this  case,  where  the  creditors  find  money  in  the 
hands  of  the  defendants  at  the  time  of  bringing  the  action. 
GkosEj  J.    Of  the  same  opinion. 

Rule  discharged. 


ff'^A.^.       ToussAiNT  and  Others  against  Martinnant* 

Ui^\  If tsurety  f^ASE  foT  money  paid,  laid  out,  and  expended,  money  lent 
bound  with  ^  and  advanced,  money  had  and  received,  and  upon  account 
^i/r:^53.i,JS,.  stated.  Pleas,  ist,  2Vw  a/x««M  2dly,  That  the  defendant 
1.^.2,%  478.7T.R.  became  a  bankrupt  on  the  iitli  Febmarj  1785,  and  that  the 
183.]  his'  causes  bf  action  accrued  to  the  plaintiffs  before.  At  the  trial 
ply^m^  rf  a^  *c  last  Westminster  Sittings  before  BuUer,  J.  the  jury  found 
money  by  ^1  verdict  foT  the  plaintifl^,  damages  1 200/.  subject  to  the  opinion 
tSfTbl^  of  the  Court  on  the  following  case : 

ftoBi  the 

princtpftl,  conditioDcd  for  payment  of  the  amount  of  the  instahnentt  before  the  lint  cf  them  wiB  be 
due,  and  belbrc  that  time  the  principal  become  bankrupt  and  obtain  his  ccni6cate,  and  afterwards  the 
^tf^lm#ti^  bond  be  discharged  by  the  surety,  still  he  cannot  mainuin  an  action  against  the  principal 
^r  moBcy  piddtohtsuse. 

The 


SAIMT 
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The  defendant  having  i)orrowed  several  snms  of  money     I787» 
amounting  to  1500/.  from  difierent  personsy  prevailed  on  the 
plaintiffs  on  the  8th  of  November  1783^  to  execute  jointly  with 
him  several  bonds  of  this  date  to  the  persons  advancing  the 
monejy  and  thereby  to  become  jointly  and  severally  bound  with     itAni^* 
him  for  the  payment  of  the  principal  and  interest  by  instalmentSy  ^*«» «  ^«** 
the  first  of  which  was  to  become  due  on  the  8th  of  March  l^S6. 
Ihe  defendant  by  bond  of  the  same  date,  8th  November  1783, 
became  bound  to  the  phintxfls  in  3000/.  with  a  condition  for 
the  payment  of  1500/.  with  interest  on  the  8th  of  Fetruary 
1 784,  and  gave  them  a  warrant  of  attorney  to  enter  up  judg- 
ment thereupon  s  which  bond  and  warrant  of  attorney  were  given 
by  the  defendant  to  the  plauntift  to  secure  to  them  the  payment 
of  the  1 500/.  and  interest,  for  which  they  had  so  become  engaged 
as  aforesaid.    On  the  13th  of  August  1784,  the  plaintifis  signed 
judgment  against  the  defendant  for  3000/.  debt,  and  63/.  costs, 
by  virtue  of  the  said  warrant  i  and  on  the  29th  of  November  1 784, 
sued  out  a  writ  of Jleri/aaas  returnable  on  the  24th  day  of  JamS'' 
^*n  17859  upon  which  the  goods  of  the  defendant  to  the  amount 
of  1050/.  were  taken.    On  the  ad  of  December  1 784,  a  commis- 
sion of  bankrupt  issued  against  the  defendant,  and  he  was  there^ 
upon  declared  to  have  committed  an  act  of  bankruptcy*   On  the 
3t8tof  .^j^  1785  the  defendant  obtained  his  certificate.  Soon 
after  the  issuing  of  this  commission  the  assignees  claimed  the  ef« 
fecu  taken  under  the  execution,  and  the  sheriffs,  indemnified  by 
them,  delivered  to  them  the  goods,  and  returned  nulla  bona  to 
the  said  writ  of  fieri  facias.  The  obligees  in  the  instalment  bonds 
proved  the  sums  due  on  their  several  bonds  under  the  commission 
against  the  defendant,  and  received  a  dividend  of  5/.  6d.  in  the 
pound  in  respect  thereof;  and  the  rest  of  the  prindpal  and  in* 
terest,  secured  by  these  bonds,  amounting  to  1200/.  4/.  id.  and 
for  which  this  action  was  brought,  has  been  paid  by  the  plaintifis 
ttoce  the  date  of  the  defendant's  certificate  to  the  said  obligees^ 
who  thereupon  by  deed  assigned  over  to  them  the  subsequent 
dividends.    If  the  Court  shall  be  of  opinion  that  the  phuntifis 
ought  not  to  recover,  then  a  nonsuit  to  be  entered  {a). 

Haywood  contended  first,  that,  if  the  bond  and  judgment  had 
not  been  pven,  the  pbintifls  would  have  been  entitled  to  recover 
on  die  general  ground)  and,  secondly,  that  the  bond  and  judg- 
ment could  not  afiect  the  pbintifis'  right,  or  make  any  differ* 

(«)  Vidt  Thmfm  v.  Fntmtmf  ante,  i  yoL  155. 

ence 
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1787.     exice  in  the  quettion.    As  to  the  first;  laying  the  bond  and 

judgment  out  of  the  question,  this  is  like  the  jcommon  case 

Taiht  ^^^^^  *  •urcty,  having  executed  a  bond  jointly  with  the  prin- 
mgama  cipal  fof  mouey  to  be  paid  at  distant  instalments,  which  be- 
haiit.  *  come  due  after  the  bankruptcy  of  the  principal,  pays  the  money, 
and  then  brings  his  action  for  money  paid  against  the  bank- 
rupt. The  debt  ftom  the  bankrupt  to  the  surety  accrues  only 
upon  the  payment  of  money,  for  which  he  is  bound :  he  is  not 
damnified  till  after  the  bankruptcy,  and  till  damnification  he  has 
no  cause  of  action*  And  even  whete  the  bond  in  which  the 
surety  has  joined  has  been  forfeited  iefcre  bankruptcy,  by  which 
a  debt  in  law  arises,  and  where  it  is  perfectly  clear  that  the 
surety  must  ultimately  pay  the  debt,  no  action  lies  till  the  money 
b  actually  paid.  Tayhr  v.  Mi/h  and  Another,  Cp«^.  525.  and 
Pattl  V.  yonei^  ante,  i  vol.  599.  So  here  there  was  no  debt  due 
to  the  plaintiA  till  they  had  been  called  upon  for  payment  of 
the  money  $  and  that  not  being  till  after  the  bankruptcy,  there 
was  no  subsisting  debt  which  could  ^  proved  under  the  com* 
mission.  Hence  the  form  of  this  action  is  not  on  a  contract  ex- 
ecutory, nor  on  a  promise  to  indemnify  ;  but  on  an  indebitatus 
assumpsit  for  the  money  paid.  If  it  be  contended  that  this  bond, 
being  absolute  in  its  form,  and  payable  at  a  certain  day,  was 
forfeited  before  the  bankruptcy,  and  so  might  have  been  proved 
under  the  commbsion ;  it  is  to  be  observed,  that  it  is  stated  in  the 
case  that  the  bond  was  given  <<  to  secure  the  payment  of  1500/. 
"  fcfr.**  and  a  security  for  payment  of  the  money,  for  which  a 
surety  has  engaged  himself,  is  a  security  to  indemnify.  Hes^ 
iuysoH  V.  ITdodMJge,  Dougl.  160.  n.  55.  If  then  this  be  a  bond 
of  indemnity,  the  next  question  is,  whether  it  could  be  proved 
under  the  commission  i  But  the  plaintifls  could  not  then  swear 
to  any  debt  being  really  due  and  owing ;  for  though  there  was^ 
according  to  the  strict  legal  acceptance  of  the  words,  a  debt  due, 
yet  the  bond  and  judgment  were  in  fact  given  for  payment  of 
money  by  instalments  which  had  not  become  due  }  so  that  they 
were  really  given  to  secure  a  sum*of  money  which  never  might 
be  owing.  Neither  could  the  commissioners  permit  it  to  be 
proved,  because  it  was  fraudulent  as  against'  the  general  credi- 
tors }  it  would  have  been  an  attempt  to  load  the  bankrupt's  es- 
tate with  a  double  dividend  for  the  same  debt.  No  considera-- 
don  had  been  paid  for  it  before  the  bankruptcy ;  for  the  con* 
sideration  ought  to  be  one  by  which  the  bankrupt's  estate  re- 
ceives 
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ccivcs  benefit.  And  the  copimissioncrs  have  a  right  to  examine  1787. 
into  the  consideration  of  all  notes,  bonds^  or  judgments,  attempt- 
ed to  be  proved  under  the  commission.  1  yftk.  71.  &  222.  The 
mischievous  consequences  of  permitting  such  debts  to  be  proved  ^^''** 
might  be  very  serious.  It  would  open  a  door  to  great  fraud;  haht. 
for  a  bankrupt,  by  collusion  with  his  favourite  creditors,  might 
give  them  a  preference  in  securities  to  any  amount.  Suppose 
a  bankrupt  could  pay  1 5/.  in  the  pound,  by  this  double  security 
his  surety  would  be  entitled  to  30/.  in  the  pound ;  and  the  bank- 
rupt might  cheat  the  honest  creditors  of  one  half  of  his  estate. 
By  increasing  the  securities,  this  evil  might.be  increased  to  any 
extent.  On  another  ground  this  bond  and  judgment  must  be 
inadmissible  by  the  commissioners;  for  when  they  came  to  in- 
quire into  the  consideration,  it  woidd  appear  that  whether  it 
would  ever  become  a  debt  or  not  was  an  event  depending  on 
contingencies ;  non  constat  that  the  instalments  might  not  be 
paid,  and  the  plaintiffs  never  called  upon.  Hence  it  could  not 
be  the  subject  of  valuation ;  for  the  plaintiflfs  could  not  tell  whe- 
ther they  should  be  damnified  or  not,  or  to  what  amount.  This 
makes  the  great  distinction  between  this  case  and  that  of  bonds 
for  payment  of  cenain  sums  by  in9talments,  forfeited  before 
bankruptcy ;  for  those  being  conditioned  for  certain  stated  pay- 
ments subsequent  to  the  bankruptcy,  arc  the  subject  of  a  valua- 
tion*, but  this,  depending  on  a  contingency  whicl\^  may  never 
happen,  cannot  be  valued. 

If  it  be  contended  that  indebitatus  assumpsit  for  money  paid, 
laid  out,  and  expended,  cannot  be  maintained  in  this  case,  it 
may  be  answered  first,  that  though  this  is  a  bond  in  a  qualified 
sense,  yet  its  operation  is  put  an  end  to  by  the  commission ;  and 
secondly,  that  at  all  events  it  only  gave  the  plaintiffs  a  concur- 
rent remedy.  As  to  the  first,  it  must  be  allowed  that  this  was 
a  debt  due  and  owing  at  law  before  the  commission,  and  there- 
fore was  barred  by  it,  though  it  could  not  be  proved  under  it 
for  want  of  a  consideration.  Bankruptcy  would  be  a  good  plea 
to  an  action  on  the  bond ;  for  the  plaintiffs  could  not  reply  that 
it  was  given  for  payment  of  a  sum  of  money  at  the  day  on 
which  they  should  be  obliged  to  discbarge  the  instalment 
bond;  because  that  would  be  to  aver  against  the  condition. 
The  same  reasoning  holds  as  to  the  judgment  \  for  if  execution 
had  been  taken  out,  the  pleadings  would  have  come  to  the 
same  issue  in  an  audita  querela.  So  that  this  bond  and  judg- 
ment 
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1787.    mcnt  could  be  a  security  only  up  to  the  time  of  the  bankruptcy, 

when  an  act  of  law  wai  iDtcrposcd  to  destroy  its  eflfect;  and, 

'^''^*'  that  being  out  of  the  way,  an  ajsumpsit  arose,  as  in  the  com- 
^gmimtt  mon  case  upon  payment  of  the  money.  With  respect  to  tnc 
^"^iVxr"  second  answer,  this  bond  and  judgment  could  only  be  a  col- 
lateral security.  The  defendant,  in  order  to  indemnify  the 
plaintiffs,  gave  a  present  debt  as  a  security  for  one  which 
might  possibly  exist  at  a  future  period :  but  a  bond  given  for  a 
future  debt  is  no  extinguishment  or  discharge  of  it,  1  Leon. 
154.  In  Cotterel  v.  Haoie^  Dougl  93.  where  a  bond  and  also  a 
deed  of  covenant  were  given  to  secure  an  annuity,  though  the 
bond  was  forfeited  before  a  discharge  under  the  insolvent  act 
of  \6Geo.  3.  f.38.  the  defendant  was  held  liable  to  be  sued 
upon  the  covenant  for  payments  becoming  due  after  the  dis- 
charge. Here  no  debt  arose  till  the  plaintiffs  were  damnified, 
which  was  not  till  after  the  bankruptcy  -,  and  that  future  debt 
for  money  paid  could  not  be  deraigned  by  a  bond  made  before 
the  bankruptcy,  long  before  the  debt  accrued.  So  that  even  if 
the  bond  and  judgment  could  have  been  proved  under  the  com- 
mission, the  dividend  could  only  be  a  discharge  pro  tanto:  and 
the  plsuntiffs  will  be  entitled  to  hold  their  verdict ;  for  they 
have  a  right  to  recover  the  1200/.  deducting  the  amount  of  that 
dividend. 

Woody  for  the  defendant,  was  stopped  by  the  Court. 
AsHHUUST,  J.  There  is  no  doubt  but  that  wherever  a  per- 
son gives  a  security,  by  way  of  indemnity  for  another,  and  pays 
the  money,  the  law  raises  an  assumpsit.  But  where  he  will  not 
rely  on  the  promise  which  the  law  will  raise,  but  takes  a  bond 
as  a  security,  there  he  has  chosen  his  own  remedy,  and  he  can- 
not resort  to  an  action  of  assumpsit.  Therefore  in  this  case  his 
only  security  is  the  bond.  Possibly  if  the  plaintiffs,  had  re- 
covered upon  the  bond  when  it  was  forfeited,  and  they  were 
not  afterwards  damnified  by  being  obliged  to  pay  the  instal- 
ments, by  a  bill  in  equity  they  might  have  been  compelled  to 
refund  all  that  money  which  they  had  received.  Bat  at  law  the 
penalty  of  the  bond  became  a  legal  debt,  and  as  soon  as  that 
was  forfeited  they  became  creditors  of  the  bankrupt,  and  might 
have  proved  their  debt  under  the  commission.  But  still  the 
bond  was  their  remedy;  and  they  shall  not  be  permitted  to 
change  their  security  upon  a  sttl^equent  event,  and  Ksort  to 
that  indemnity  which  the  law  would  have  raised. 

BULLSR, 
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BiTLLBR,  J.    In  ancient  timet  no  action  could  be  maintained     1 787* 
at  law,  where  a  surety  had  paid  the  debt  of  his  principal :  and 


the  first  case  of  the  kind,  in  which  the  plaintiff  succeeded,  was     J^^j!^ 
before  GouU^  J.  at  Dwrcbester^  which  was  decided  on  equitable     n^^ 
g;rounds.    Now,  why  does  the  law  raise  such  a  promise  ?  Be-     maVt.  ' 
cause  there  is  no  security  given  by  the  party.    But  if  the  party  I J^'-  *• 
choose  to  take  a  security,  there  is  no  occauon  for  the  law  to  raise  i£M<.449-] 
a  promise.  Promises  in  law  only  exist  where  there  b  no  express 
stipulation  between  the  parties :  in  the  present  case  the  phintiffs 
have  taken  a  bond,  and  therefore  they  must  have  recourse  to  that 
security.    It  has  been  objected  by  the  plaintifi'  counsel,  that  diis 
bond  could  not  be  proved  under  the  commission  of  bankrupt ; 
but  there  would  have  been  no  difficulty  in  that    First,  it  is  said 
that  there  is  no  consideration  for  it :  but  clearly  as  a  question  of 
law  there  is  a  sufficient  consideration;  for  the  surety  binds  him- 
self to  pay  the  debt  of  another,  who  afterwards  becomes  a  bank- 
rupt ;  the  consideration  is  therefore  good  in  law.   And  it  is  not 
unreasonable ;  for  the  surety  may  say  he  will  only  lend  lus  credit 
for  three  months,  and  if  the  money  be  not  paid  at  that  time,  he 
will  call  on  the  principal  for  his  indemnity.  The  surety  is  the  effi:c« 
tive  and  responsible  man ;  he  is  the  person  to  whom  the  creditor 
principally  looks,  and  he  is  taken  becatise  the  credit  of  the  prin- 
cipal is  doubted.  There  is  as  little  foundation  for  the  other  objec- 
tion, that  the  bond  is  fraudulent,  because  it  is  made  payable  be- 
fore the  day  on  which  the  first  instalment  became  due.    It  is  not 
fraudulent  against  the  estate  of  the  bankrupt;  for  the  bankruptcy 
cannot  make  any  diffisrence  in  this  case.    In  no  event  could  this 
circumstance  have  that  effect  on  the  bankrupt's  estate  which  has 
been  suggested.  For  in  the  case  put,  a  Court  of  equity  would  un- 
doubtedly give  relief.  If  it  were  attempted  to  prove  the  two  bonds 
under  the  commissitm,  a  Court  of  equity  would  interpose,  and 
would  not  suffer  more  than  lof.  in  the  pound  to  be  pud  for  the 
same  debt.   I  do  not  indeed  say  by  what  particular  course  a  Court 
(tf  equity  would  give  relief  \  one  way  would  be  to  compel  the 
creditor  to  make  his  election  to  which  of  the  two  securides  he 
would  resort  s  or  where  the  whole  sum  had  been  proved  under 
one  of  the  bonds,  they  would  compel  the  party  in  possession  of 
the  other  to  give  it  up.    But  with  respect  to  the  form  of  this 
action,  I  am  clearly  of  opinion  that  it  cannot  be  supported. 
G&osB,  J.  declared  himself  of  the  same  opinion. 

.:  .    i  Judgment  of  nonsuit  to  be  entered  (a). 

(«)Vuieilf«rliiT.Gf«r#,post.64a&P.    J)i^MV.Z«r4A«rf,pon.5voLi33. 
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Frid^,      The  King  against  The  Inhabitants  of  Sheffield, 
iftheinha-  TpHIS  was  t  dcmuiTCT  to  an  indictmcnt. 

bitantsofa       ■         ;_,,       .  •       .  r      ^     ./ 

towwhip,  Ine  indictment  stated,  that  on  the  8th  day  of  Apn^ 

^Kripm)n  "^^*  ^^^  *^  making  and  passing  of  a  certain  act  of  parliament 

to  repair  the  passed  in  thc  i0ih  year,  l3fc,  <«  for  repairing  and  widening  the 

the  town-    "  ^^^  ^^  Gonder^lane  in  the  county  of  Derby^   to  Sheffield  in 

pmilj^ex-'  •*  ^  West  Riding  of  thc  County  of  York,  and  also  thc  road 

empted  by    "  branching  out  of  thc  said  road  at  or  near  Mosborougb  Green  in 

iLTrfi     *' *^  ^^^^  ^^.™*y  of  D^h  ^o  C/w«  in  the  said  county,"  John 

from  th^       P^^^^t  ^<^.  being,  sixteen  of  the  trustees  appointed  by  the  said 

charge  of     ^^  ^^  P"^  ^hc  samc  into  execution,  at  a  meeting  held,  bfc.  made 

n'ewroads     ^^^^^^^  ^^^  *«  ^ad  from  Sheffield  to  Woodthorpe  Common, 

to  be  made  bcing  part  of  the  road  by  the  said  act  directed  to  be  ordered,  al- 

wwmhip*    ^^^^»  widened,  tamed  and  repaired,  and  part  thereof  being  in 

that  chaj^e  SheffMd  Pork^  in  thc  samc  act  mentioned,  should  be  forty  feet 

sariiy  fall  on  widc,  fs^c.    That  at  another  meeting  of  the  trustees,  held  on  thc 

ScparL^    aSth  jtpril,  it  was  ordered   that  thc  footway  should  be  on  thc 

West  side  of  the  road  through  Sheffield  Park,  isfc.    I'hat  after- 

wards,  to  wit,  on  thc  first  of  January  1780,   thc  said  road 

in  thc  said  orders  mentioned,  in  such  parts  thereof  as  was  and 

is  lying  in  Sheffield  Park,  was,  in  pursuance  of  the  said  orders, 

made  and  perfected,  and  then  and  there,  by  virtue  of  the  samc 

orders  respectively,  and  of  the  said  act,  became  and  was  and 

ever  since  hath  been  a  common  public  king's  highwayfor  all  the 

king's  subjects,  ts^c.    That  afterwards,  to  wit,  on  the  first  of 

June  1 785,  a  certain  part  of  thc  said  common  king's  highway  in 

Sheffield  Park,  (particularly  describing  it)  and  continually  from 

that  time  was  and  is  ruinous  and  out  of  repair.     And  that  the 

inhabitants  of  the  said  parish  of  Sheffield  (except  tloe  inhabitants  of 

the  township  of  Sheffield)  ought  to  repair  and  amend  thc  same  when 

and  so  often  as  shall  be  necessary.   The  second  count  stated  that 

on  the  first  of  June  1785,  there  was  and  yet  is  a  certain  c6m- 

mon  king's  higWay,  leading  from  the  town  of  Sheffield  io  Wood- 

thorpe  in  the  said  county  of  Tork,  for  all  the  liege  subjects,  tsfc. 

and  that  a  certain  part  of  the  same  common  king's' highway^ 

situate  and  being  in  Sheffield  Park  (particularly  describing  it)  on 

thc  second  of  June  1785,  and  continually  from  that  time  until, 

isfc.  was  and  yet  is  very  ruinous  and  out  of  repair.    And  that 

thc 
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the  inhaUtanU  df  the  parish  (f  ShfjfUU  (except  the  inhabitants  cfthe     1787. 

tovsnship  of  ^hegieliy  tuho  nvere  exempted  from  the  repair  thereof 

ij  virtue  of  an  act  of  parliament  passed  in  the  l^thjear^  fid.)  ought   '^^^^^ 
to  repair  and  amend  the  same  when  and  as  often  as  shall  be  nc«      Shef- 

^  .  FIELD. 

ceasary,  err. 

Plea,  as  to  the  first  dounti  that  from  time  Immemorial  the  in-  ^^.^^  Oh^ 
habitants  of  the  said  township  of  ^SAj^W  have  repaired,  main-   fc/^'</nf 
tained,  and  amended,  and  still  of  right  ought  to  repair,  maintain, 
and  amend,  all  and  every  the  king's  highways  lyingor  being  with- 
in the  said  township  of  Sheffield^  except  the  highway  in  the  said 
first  count  of  the  said  indictment  mentioned,  when  and  so  often 
as  it  bath  been  or  shall  be  necessary ;  and  that  during  the  timfe 
aforesaid  no  other  of  the  inhabitants  of  the  said  parish  of  iheffieU^ 
except  the  inhabitants  of  the  said  township  of  Sheffield^  ever  did' 
or  were  used  to  repair  or  amend  any  part  of  the  king's  common 
highway  v^ithin  the  said  township  of  Sheffield.   And  that  the  said' 
highway  in  SheffUdPark  in  the  said  first  count  of  the  indictment 
mentioned,  and  thereby  supposed  to  be  in  decay,  was  and  is  a 
certain  highway  in  the  said  park,  and  within  the  said  township 
of  Shefieldf  newly  made  and  set  out  by  the  trustees  appointed  by 
the  said  act  for  surveying,  making,  repairing,  tfc.  the  said  roads 
in  the  said  act  mentioned,  and  for  otherwise  putting  the  said  act 
into  execution,  under  colour  of  the  said  act,  in  and  through  ground 
lately  belonging  to  the  earl  of  Surrey y  and  purchased  by  the  said 
trustees  for  the  purpose  of  making  such  highway,  where  none 
had  been  before,  and  which  was  so  made  and  set  out  as  a  better, 
nearer,  and  more  commodious  passage  from  the  town  of  Sheffield 
aforesaid  to  Woodthorpe  aforesaid,  for  the  King's  subjects  to  pass 
and  repass,  Cff  c.  than  in  and  through  the  ancient  highways  before 
used  for  that  purpose ;  which  highways  so  before  used  for  that 
purpose,  have  from  time  whereof,  ^c,  been,  and  been  used  to 
bCf  repaired  and  amended  by  the  inhabitants  of  the  said  township 
of  Shegiildy  and  of  other  townships  respectively,  through  which 
the  same  lay,  and  not  by  the  inhabitants  of  the  parish  of  Shef- 
feliy  except  as  aforesaid,  when  and  so  often  as  hath  been  ne- 
cessary ;  and  this,  lie.  wherefore,  lie  The  same  plea  as  to  the 
second  count.     General  demurrers  and  joinder. 

The  indictment  having  been  removed  into  this  Court  by  cerfio' 
rari,  the  demurrers  were  argued  last  term  by  Cbamhein  support 
of  them,  z\\A  Wood  on  the  other  side  ;  and  again  this  t^rm  by 
Law  for  the  demurrer,  and  Bower,  contrh, 

LaWf 
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lySj,         LaWf  in  support  of  the  demurrers,  contended  that  since  the 
passing  of  the  act  19  Geo.  3.  c.  99*  the  burthen  of  repairing  the 


"^^^JJJ®  road  mentioned  in  the  indictment  must  necessarily  fall  upon  the 
Smif-  rest  of  the  parish  at  laige,  exclusive  of  the  township  of  Sheffield. 
f  itLD.  rj^  ^^j  j^  question  was  made  by  virtue  of  that  act,  which  first 
directs  that  the  highways  to  be  made  in  pursuance  of  that  act 
shall  he  Ugimys  to  all  intents  andfurfoseSf  and  stall  be  repaired  as 
such.  If  the  act  had  stopped  there,  the  burthen  of  repairing  the 
road  would  have  fallen  on  those  who  by  the  common  law  of  the 
land  are  bound  to  repair  roads  where  no  other  persons  are  sub- 
stituted in  their  room  by  particular  custom,  namely,  the  inhabt- 
tanto  of  the  parish  at  large.  But  then  the  statute  proceeds  to 
enact,  that  the  roads  newly  made  shall  be  repaired  by  those 
who  were  liable  before  the  passing  of  the  act.  So  that  on  this 
part  of  the  act  the  burthen  of  repairing  would  have  devolved  on 
the  township.  But  then  follows  a  subsequent  clause  wWch  ex- 
empts the  township  of  Sheffield  from  the  repair  of  any  roads  %  this 
therefore  throws  the  burthen  back  again  upon  the  parish,  who 
are  liable  at  common  law.  Antecedent  to  the  existence  of  any 
usage  in  discharge  of  the  parish,  they  were  liable  in  the  first  in- 
stance by  the  common  law.  i  Ventr.  183,  9.  The  discharge 
therefore  from  such  general  burthen  must  have  arisen  subse- 
quently. Now  if  the  parish  were  originally  liable,  when  that 
dischaige,  which  was  interposed  between  them  and  that  liability, 
is  withdrawn,  the  old  burthen  revives.  In  i  Lord  Rajm.  725, 
Lord  Ch.  J.  Hob  said,  that  the  inhabitants  of  every  parish  of  com- 
mon  right  ought  to  repair  the  highways,  and  therefore  if  parti* 
cular  persons  are  made  chargeable  with  the  repairs  of  the  said 
ways  by  a  statute  lately  made,  and  they  become  insolvent,  the 
justices  of  peace  may  put  that  charge  on  the  rest  of  the  inhabit- 
ants. Now  that  same  burthen,  which  returns  to  the  parish  in 
that  case  when  those  persons  are  not  able  to  repair^  must  likewise 
revert  to  it  pari  ratione  when  the  same  persons  are  not  liaUe  to 
repair.  That  the  inhabitants  of  a  parish  generally  are  liable  to 
these  repairs  is  so  clear,  that  an  indictment  stating  that  particu- 
lar persons  ought  to  repair,  without  averring  a  special  cause  for 
charging  them,  is  bad.  5  Burr.  2700.  A  parish  is  in  the  same 
situation  with  respect  to  highways  as  a  county  is  with  regard  to 
bridges ;  and  where  a  bridge  for  carriages  was  built  in  the  ODom 
of  a  foot«bridge,  which  had  been  immemorially  repaired  by  a 
townslup,  the  county  was  held  liable.    The  King  v.  the  West 

Riding 
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IljAingotrorlsbire(a).   It  was  contended  on  the  last  argument,    1787. 

that  the  trustees  were  liable  to  repair  the  roads  newly  made,  at  — 

least  for  twenty-one  years :  but  the  trustees  are  not  appointed  by  ^^^ 
Acir  own  consent  j  there  is  no  contract  on  thcur  part ;  and  there-  s«^* 
fore  they  cannot  be  compelled  to  repair  beyond  the  means  which 
they  have  in  their  own  hands  of  reimbursing  themselves:  and 
the  quantum  of  the  tolls  and  number  of  toll-gates  are  restrained 
by  the  act.  Though  a  mandamus  might  lie  to  compel  them  to 
do  their  duty,  yet  dieir  duty  extends  no  further  than  the  proper 
distribution  of  the  sums  in  their  hands. 

Bower,  against  the  demurrer,  did  not  dispute  but  that  the 
burthen  of  repairing  this  road,  not  being  specially  provided  for, 
must  fall  upon  those  persons  who  were  inunemorially  liable ; 
but  contended  that  those  persons  could  not  be  the  inhabitants  of 
the  parish  at  large,  because  they  have  immemorially  been  exempt 
from  it.  There  is  a  mistake  in  the  expression,  that  the  parish  are  , 
liable  of  common  ri^t  to  repair  roads ;  it  is  true  that  they  are 
primdfacie  liable,  that  is,  unless  they  can  throw  that  burthen 
upon  some  other  party.  But  this  does  not  establish  that  they  are 
liable  till  any  body  else  is,  for  they  are  not  chargeable  Vfhere  any 
body  else  has  been  so.  So  that  where  a  parish  insist  that  they  are 
not  liable  because  diere  is  a  custom  for  a  particular  district  to 
repair,  they  do  not  claim  any  exemption  arising  from  any  con- 
tract subsequent  to  an  original  burthen  at  common  law}  for  if 
it  were  so,  the  form  of  the  indictment  would  be  different  from 
that  which  is  used ;  for  it  states  that  from  time  immemorial  the 
inhabitants  of  a  particular  district  have  been  liable.  Now  this 
only  shews  that,  by  the  common  law  of  the  country  with  respect 
to  dus  place,  the  inhabitants  of  the  parish  never  were  liable.  It 
states  what  the  common  law  is  in  that  phce.  It  is  weU  known 
that  the  common  law  is  nothing  more  than  a  collection  of  cus- 
toms made  by  A(fred  about  a  thousand  years  ago.  It  is  equally 
known  that  die  customs  of  particular  placet  were  preserved,  as 
for  instance  the  custom  of  gavelkind  §  they  are  therefore  as  mudi 
n  part  of  the  common  law,  with  respect  to  that  place,  as  any 
€»dier  usage  which  may  be  more  general.  The  common  hw  con« 
suti  of  general  and  particular  customs ;  and  in  fact  there  are  at 
least  as  many  districts  liable  to  the  repair  of  roads,  as  parishes 
at  large.  The  (tivision  of  England  into  parishes  was  subsequent 
to  the  common  law,  not  being,  as  Lord  Heli  thinks,  till  the  coui^ 

{•)  5  B»rr.  S594. 
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1787.     cil  of  Laieran^  which  vas  two  hundred  yeart  tffeer  that  col- 

r lection  of  customs  made  by  Alfred.   If  ao,  this  parish  was  ncY«r 

"^Ww/ *  liable  by  the  common  law  to  the  repair  of  the  roads.  Then  the 
SHir-  question  is,  whether  that  burthen  can  be  thrown  upon  thexn, 
except  by  the  positive  words  of  the  act»  or»  if  they  be  doubtful, 
from  the  clear  intention  of  the  Legislature.  There  certainly  are 
no  positive  words  to  bind  the  parish,  nor  is  there  any  such  in- 
tention to  be  collected  from  the  act.  The  act  directs  a  fund  to 
be  raised  which  was  supposed  to  be  adequate  to  all  the  expenses 
of  the  road :  they  did  not  intend  therefore  to  provide  any  other 
fund  \  and  they  have  in  terms  declared  so,  by  exempting  those 
very  persons  who  would  otherwise  have  been  liable  in  case  of  the 
fsulure  of  that  fund.  The  inconveniencies  which  would  arise 
from  any  other  construction  are  very  manifest  and  great ;  for  in 
all  cases  where  roads  are  turned^and  trustees  appointed  for  that 
purpose  by  the  provisions  of  a  turnpike  act  which  exempts  the 
persona  who  were  before  liable  for  the  repairs,  the  burthen 
^ottld  be  taken  from  off  particular  districts  who  were  before 
bound  to  repair,  and  thrown  upon  the  parish  at  large.  By  the 
general  turnpike  act  {a)  there  is  a  direction,  that  when  any  road 
shall  be  turned,  l^c.  it  shall  be  as  a  public  highway  to  all  intents 
and  purposes^  without  giving  any  directions  who  shall  be  liable 
to  repair  it.  Now  if  there  were  no  exemption  in  this  act  of 
parliament  of  19  G^o.  3..  the  township  of  ShegUld  would  ua«- 
doubtedly  have  remained  liable ;  and  as  this  road  was  made  for 
the  convenience  of  the  township,  they  ought  to  repair  it.  A 
custom,  that  from  time  immemorial  a  particular  district  has  re* 
paired,  resolves  itself  into  two  branches;  first,  that  the  parish  at 
,  large  shall  not  repair ;  and,  secondly,  that  the  particular  district 
shall ;  and,  as  the  act  has  only  taken  away  the  latter  part,  the 
former  still  remains ;  and  therefore  the  parish  are  exempted,  as 
they  are  not  to  be  made  Hable  by  inference  only. 

JLaw,  in  reply.  If  it  be  admitted  that  the  parish  are  pnmt 
fade  bound  to  repair,  then  it  follows  that  where  a  particulat 
district  have  been  used  to  repair,  that  is  an  exception  to  the  ge-» 
neral  rule.  Now  in  every  case  the  rule  must  exist  before  the  ex* 
ception  s  and  if  the  exception  be  taken  away,  the  original  rule 
must  take  place.  As  to  the  intention  of  the  act  itself,  the  Legis* 
lat^ure  must  have  meant  that  the  road  was  to  be  repaired  by  some 
person.    It  cannot  be  sepposed  that  they  only  intended  that  the 

6  road 
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road  should  exist  for  twenty-one  years,  or  that  the  repairs  were     i?^?. 
to  be  left  to  chance.    But  as  they  have  said  that  it  should  be  re- 
paired as  a  highway,  it  must  be  repaired  as  all  other  highways 
are,  namely  by  the  parish  at  brge. 

Curia  adv,  vub* 


The  Kino 


AsHHURST,  J.  now  delivered  the  opinion  of  the  Court.    The 
question  is,  whether  the  inhabitants  of  the  parish  of  Sheffield  are 
bound  to  repair  the  roads  lying  within  the  township  of  Sheffield? 
This  doubt  arises  on  an  ac|of  parliament,  passed  in  the  nineteenth 
year  of  this  reign.     Before  the  passing  of  this  act  the  township 
used  to  repair  all  the  highways  lying  within  their  district:  but  iu 
this  statute  there  is  a  particular  proviso,  by  which  it  is  enacted, 
««  that  no  person  or  persons,  dwelling  within  the  township  of 
<«  Sheffield^  shall  be  liable  to  perform  any  statute  work  in  repair- 
«  ing  that  part  of  the  road  leading  through  Sheffield  Parity  or  con- 
««  tribute  any  money  towards  repairing  the  same.**    This  being 
the  case,  the  question  is,  whether  or  not  the  rest  of  the  parish 
are  bound  to  repair  ?  Now  it  is  an  incontrovertible  position,  that 
by  the  general  law  of  the  land  the  parish  at  large  is  prima  facie 
bound  to  repair  all  highways  lying  within  it,  unless  by  prescrip- 
tion they  can  throw  the  onus  on  particular  persons  by  reason  of 
their  tenure :  but  when  that  is  the  case,  it  is  by  way  of  excep- 
tion to  the  general  rule.    It  was  argued  at  the  bar  as  if  a  parish 
was  only  bound  to  repair  by  a  particular  custom :  whereas  it  is 
a  common  law  onus  for  the  public  benefit :  and  therefore  where 
no  other  persons  are  bound  to  repair,  the  parish  must  do  so  ex 
necessitate.     This  manifestly  appears  from  the  different  forms  of 
indictments  against  a  parish  in  general,  or  a  township  in  par* 
ticular.     In  the  former  there  is  no  other  allegation  than  that  the 
road  liea  within  such  a  parish,  and  that  the  inhabitants  of  it  are 
bound  to  repair.     But  where  the  indictment  is  against  a  town- 
ship, or  particular  persons,  it  must  allege  that  from  time  immemo- 
rial they  are  bound  to  repair ;  which  shews  that  the  particular 
allegadon  is  not  necessary  where  they  are  bound  by  the  general 
law.     If  nothing  had  been  said  in  this  act  of  parliament  about 
the  repair  of  the  roads,  excepting  that  they  should  afterwards 
become  highways  to  all  intents  and  purposes,  the  onus  of  repair- 
ing must,  by  operation  of  law,  have  fallen  on  the  parish  at  large. 
But  inasmuch  as  the  township  is  exempted  from  this  burthen  by 
the  express  words  of  the  act,  it  must  necessarily  fall  on  the  rest 

of 
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1787.     of  the  parish.     Perhaps  this  was  not  in  the  contemplation  of 
—  the  Legislature  at  the  time  of  passing  this  act :  but  we  do  not 


^*J^rf  **  8®  ****  ^^  intention  of  the  Legislature.    They  have  ezpresslf 
Saer-     enacted  that  the  township  shall  not  be  liable ;  and  therefore  the 
rest  of  the  parish  must  be  so  «y  necessitate.    On  these  grounds 
we  are  clearly  of  opinion  that  there  must  be 

Judgment  for  the  Crown* 


riBLO. 


.wAjr  WoRLEY  against  Lee, 

Kw,  X7th.  ^ 

'f  *5«pWn-  TDULE  to  shew  cause  why  the  proceedings  should  not  be  set 
declare"  asidc  foT  irregularity.    The  declaration  was  filed  before 

tMroTifiCT  ^^  ^^^  ^^  *^  second  term  after  the  writ  was  returnable  ;  but 
the  return  the  noticc  of  dcclsiration  vras  not  served  till  the  essoign  day  of 
Uie^de^l  the  third  term.  This  was  contended  to  be  irregular,  because 
T^  "^3  -  *  declaration  is  not  well  delivered  till  notice,  and  that  notice  in 
meot  of  »M  the  present  case  was  too  late.    And  IFest  v.  Radford  (a)  was 

judgment         Shepherd^  in  support  of  the  rule.    Baldwin  against  it. 

thephimiff      BuLLER,  J.    By  the  general  (*)  rules  of  a  law,  a  plaintiff 

wav  decbre  n^g^  declare  against  a  defendant  within  twelve  months  after  the 

year.  rcturu  of  the  writ :  but,  by  the  rules  of  this  Court,  if  he  do  not 

"Ji  *^     deliver  his  declaration  within  two  terms,  the  defendant  may  sign 

judgment  of  non  pros.   Though,  unless  he  take  advantage  of  the 

plaintiff's  neglect,  the  plaintiff  may  still  deliver  his  declaration 

within  the  year  (r).    Therefore 

Per  Curiam^  Rule  diteharged. 

{a)  3  Burr.  145».  (*J  Vide  1%  Car,  %.  rf.  S.  «.  a.  #.  3.   p  Cr§,  fftti.  xs6» 

(0  Vide  SierMti  v.  Hi^t,  fott.  5  vol  $$. 
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YsRHoii  ifid  Othen^  Aaaignees  of  Euzabbth  Ttubi/  ^^ 
ft  Baiiknipt^  iqM»^  Haiikst  mad  Others.  iv;>«.i7tL 

rriHE  phiiitifi  bfooglit  lUt  action  lor  oMiiiejladaiidft.  Abtnkrri. 
'-   ceifed  to  thdr  ova  w^  and  to  the  ose  of  die  haiiknipt..»^i"!"^ 
Ploi  the  general  isiae.  the  dnoshts 

The  Gtaae  was  tried  iMsfon  Mr  jMtioe  Aifl^»  ^ 
irfter  fast  l\BrBi  at  OaAfidSi;  when  die  jury  found  a  verdict  far  piacMimo. 
dto^amtifi  for  itf,93dL    The  Court  granted,  upon  the  mo-  ^<i'^.^ 
tian  of  Mtmxiufit  a  rule  to ihcw  cauae  why  there  should  not  be  a  h«  ha*  no- 
new  ttial ;  and  the  fearaed  Jndge,  on  a  sttbaeqnent  day,  report-  of bftokropc 
td  an  die  eridence  at  leogdi  which  had  been  given  at  the  trial  y  ^"f^^'^^ 
but  thi^  ftfUowuig  are  die  only  £Kti  neceiaary  to  introduce  the  r«iw  and 
potetswUcharooe  and  were  dsacnsaed  in  this  Court.    Tyler  hzd  j^';^ 
eomihitUd  a  dear  act  of  bankmptcy  on  the  night  of  the  ad  of  ^^^JT^^^ 
jifitj  1715,  whidi  was  wdl  known  to  the  defendants,  who  were  ^InuKb  for 
htt  kaaketai  and  it  appeared  hy  their  books  that,  so  much  as  f^^^ 
Ae  Tordict  was  taken  for,  had  been  received  by  them  on  account  mku  there 
of  the  laakrupt  after  that  time.    In  answer  to  this  the  defend-  ]^^^ 
auft  gave  in  evidence  that  on  the  ad  of  Maf,  before  the  act  of  ^"'V' 
bnnknqieey»  instmctkms  bad  been  given  to  the  defendanu'  at-  fr^*!fenciy 
tomey  to  ifaraw  up  a  deed  of  assignment  from  her  to  them  of  "^^^  *^^ 
tti^  dnpa  wUdi  were  then  at  sea,  and  their  freight,  and  also  rule  to  shew 
af  an  exdie^aer  tally.    That  it  was  prepared  on  die  4di,  but,,  ^  ]jj^^| j 
awingto  the  abseaei of  die  batiknwtKwaBJiot executed  till  the  notbeanew 
sydk    Of  tfab  they  churned  the  benefit ;  and  they  also  cbimed  Coun  will 
10  didackva  aam  of  gfijo/.  bdng  the  amount  of  draughts  ^^^""i\' 
dmwa  by  die  bankrupt  on  them  after  the  bankruptcy,  in  favour  let  the  party 


iwfaadidiey  had  paid.    But  the  learned  Judge, '^^'^ 


imo  a  de- 

of 


bdi^.  agdast  them  on  these  two  points,  direct  the  jury  to  find  ^luch  he 
a  veiiiet  for  the  whole  sunk.  rd^'^fiTtr 

The  mleto  she^  eatse  had  been  moved  for  and  obtained  in  ^"^ 
Ofde#  to.  ba#e  tlieae  yieationa  more  fully  eonsidcired  1  and  also  fif^*^^'^ 
apott  an  affidavit  by  one  ^  the  defendants  and  two  of  his  wlt^    /  j  J /«  /  ' 
aesaes  who  had  been  esMmied  at  the  trial,  first  stating  a  mistake 
in  tie  verdietf  in  a  aiAtter  of  figttrea»  of  a^4/& ;  and  aecondly 
chat  die  bin  of  sab  of  ciae  of  the  Aips^  as4d  an  esehe^er  td)y 
iiar.660/.  had  beta  deposited  hi  iht  defendants^  hoads  ftr.$oaie 

VabIL  I  time 


f  14  CASES  iH  MICHAELMAS  TERM, 

1 787.    time  prcYious  tq  the  ad  of  Maj,  m  a  secmrkjfar  wmnej  mfirArfmn 
wrtobe  overdrawn  by  th^kmin^,  and  wUch had  been  delifCTcd 


VuNON    ^^  gjpiin  tohcrat  the  time  of  die  assigiiaient  executed ;  and  that 
Hamkbt.  upon  the  ftdth  of  these  deposits  the  defendants  had  afterwards 
advanced  large  sums  of  money.    The  assignment  thcrefate  be- 
ing roid,  the  defendants  clauned  a  lien  upon  chose  deponts 
which  were  given  up  when  that  was  uken. 

Erjtine,  Pigctt,  AhfJej,  and  GMs,  shewed  cause  against  the 
rule  ;  and  after  admitting  the  mistake  in  the  verdict  of  a,o64A 
which  they  agreed  to  release,  contended  first,  that  the  residue 
was  money  received  by  the  defendants  to  the  use  of  the  assignees^ 
and  could  not  be  appropriated  to  the  payment  of  their  own  debti 
under  19  Geo.  a.  r.  32.  /.  1.  and  that  the  defendants  could  not 
reduce  that  sum  with  which  they  were  charged  by  deducting 
9,679/.  the  amount  of  drtiughts  drawn  by  the  bankrupt  on  them 
after  notice  of  the  act  of  bankruptcy,  and  which  had  been  paid 
by  them,  it  not  being  within  the  jproviso  of  i  Jac.  u  c.  15.  /.  14- 
And  adly,  that  the  defendants  had  no  right,   ito  respect  of  any 
Hen,  to  deduct  the  value  of  the  ship  and  freight,  of  which  a  biU 
df  sale  had  been  executed,  or  the  exchequer  tally.     1st,  The 
great  dbject  of  the  bankrupt  laws  is  to  promote  an  equal  <Ustri-> 
button  of  the  bankrupt's  effects  among  his  creditors  1  for  whidi 
purpose  formerly,  after  an  act  of  bankruptcy  was  committedt 
there  was  an  absolute  stop  put  to  the  current  of  his  property } 
he  could  neither  pay  nor  receive.    The  first  relaxation  from  this 
strict  rule  was  made  by  1  Jdc,  i.  r.  15.  /.  14.  which  provides 
that  no  debtor  of  the  bankrupt  shall  be  endangered  for  the  pay« 
ment  of  hb  debt  truly  and  iond/lde  to  any  such  bankrupt  before 
knowledge  of  the  act  of  bankruptcy;    therefore  without  tlus 
protecting  provision  a  hnd  fiit  payment  made  to  a  bankrupt 
would  not  have  prevented  the  assignees  from  recovering  the  same 
debt  again.    Abo  if  a  man  received  money  from  a  bankrupt,  af- 
ter an  act  of  bankruptcy  he  was  obliged  to  refund  it  to  the  as«> 
signees ;  therefore  the  19  Geo^  a.  extended  the  same  benefit  to 
persons  who  received  money  in  payment  from  the  bankrupt 
without  notice,  after  an  act  of  Innkruptcy,  as  the  statute  of 
Jamis  had  before  given  to  such  as  paid  money  without  notice. 
Indeed  by  this  statute  it  is  not  sufficient  that  the  party  receiidng 
the  money  does  not  know  of  any  act  of  bankruptcy  committed  \ 
for  if  te  even  know  that  his  debtor  is  in  insolvent  circum^ 

stances^ 
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Maiiecii  Kb  tetApt  will  not  be  protected  by  the  sutute*    It  can-     1 787. 
be  pretended  that  all  other  persons  except  bankers  would 


laot  be  liable  to  pay  the  whole  sum  recei?ed»  after  notice  of  an    ^'*?^* 
iKt  of  badffuptcyy  oter  to  the  asugnees :  then  upon  any  princi*  Hamkks. 
^eean  the  case  be  varied  because  the  defendants  are  bankers? 
Rewords  ai  the  statute  are  as  general  as  possible ;  there  is  no 
exception  in  favour  of  bankers  ^  nor  could  it  be  otherwise;  for 
iken  a  bankr^kt  would  be  able  to  defraud  all  his  creditors^  and 
JKqxMeitf  his  property  thnmgh  his  banker  in  whatever  manner 
lie  .dioug^  pioper,  although  he  could  not  do  it  by  himself. 
The  principle  contended  for  would  be  a  virtual  repeal  of  the 
bankrupt  hws.    If  actions  had  been  brought  against  the  de^ 
fendants  for  refusing  to  pay  these  drafts*  the  bankruptcy  of 
Mrs.  2)£rr  would  have  been,  a  good  ground  of  defence.  A  banket 
oi^it  not  to  be  in  a.better  situation  than  a  sheriflF  who  has  mo* 
n^  in  his  hands  bdooging  to  a  bankrupt  after  notice  of  an  act 
of  bankruptcy :  if,  after  such  notice^  he  pay  it  over  to  a  cre» 
diior*  he  does  it  at  lus  peril  $  and  therefore  he  is  obliged  to 
come  tothis  Court  for  their  protection.    And  yet  a  sheriff  is  a 
public  officer,  and  obliged  to  act :  whereas  a  banker  voluntarily 
puts  hiinself  into  that  situation,    adly.  As  to  the  liens ;  the  6b. 
jcction  that  they  were  not  allowed  can  aflbrd  no  ground  for  t 
sew  trial:  atmost^  the' defendants  would  only  be  entitled  to 
have  the  amount  m  damages  deducted  out  of  the  sum  for  which 
she  verdict  is  taken,  in  case  the  Court  should  think  they  ought 
to  be  allowed.    But  in  fact  there  is  no  pretence  whatever  for 
aetiting  up  diese  liens.    There  ^as  no  evidence  at  the  trial  that 
Oe  defendants  had  any  deposits  in  their  hands  previous  to  the 
act  of  bat^faniptcy ;  they  mily  nested  on  the  assignment,  which 
«aa  void.    A  bill  of  sale  indeed  of  one.  of  the  ships  was  prot 
dnoed  ia  Court,  but  it  was  a  cancelled  instrument.    But  even 
aopposii^  the  deposits  to  have  been^  as  the  defendants  state,  io 
their  hands  befoffc  the  bankruptcy^  that  ought  to  have  been 
pmwcd  at  the  trial  ^  it  was  the  very  gist  of  their  case }  and  aa 
they  caiinot  therefore  allege  surprise,  the  Court  will  not  permit 
Ihem  tohave  a  new  trial  on  that  ground  (^i) ;  especially  as  the 
two  penops  who  join  in  the  affidavit  were  themselves  examined 
at  the  trial.    NcneoMathvit  diese  deporits  were  placed  in  th^ 
dcCmdaais'  hands  in  contemplation  of  an  act  of  bankruptcy,  io 
which  case  they  wouldbe  void  on  the  ground  of  fraud:  atleastg 
memoranduiA  ought  to  be  shewn^  cspUnatory  of  the 

Ia  purpose 
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178^.  J»wl»<»e  ft*  wMch  they  *«lt**i»* A  «»>*«•  ■**"'*?***?* 
«««»  for  dritatot « |««  «f  *«w  lie*^  ^««*»*  *««^  ~  *^ 
freight  of  the  strip}  feUliM  m»  ii»  iifanMdkw  fcWHf  <* 
the  Aip,  alid  aoinied  MbMMiMiit  to  *•  •«*  •*  *J^J2l 
there  can  be  aofieuitpuittMiMdpn^  O«boifcjfw«l« 
ttodbre  the  WJBet  eii  jhl «»  »tii^  ft*  *«  «^  *'*5**  "y  ■• 

tttthetwrtto,«i>drfge««»l  inniiitwiw  to  iw*«t  ;|*«»  «»* 
4i#ay.  torn  aUb^ed  M  *fiieJ*»  w«bii.  !•  Ui*«»  AeCjwt » 

|n]it«ii»»ttiali  lii«liieHfcit*a«w»aybelhoitti|W«- 
tetdnaed.  The  veftfck  lb  iU»  ana  4ie««  «  t*  be  of  gptat 
who  to  the  pawfe.  t  k  U  «Mri»  of  tai|««tai«  ••  tl»  piili^ 
^  te  bnr  on  lUa  art^  ahMU  be  ondeniaod,  ia  otter 
lo^AiditfaeqaeMSatt  iboold  be  p>t  ina  «oy  o(  bekiginaltr 
deddodbtiKHoaaaoflMlai  and  it  k  a  new  ^faniaa  aid . 
of  dortt,  ibr  w»  oiiiO  baa  teen  Oiiad  to  *ew  that  a  hanhaa 
atandi  fa  *c  tta»e  «a«ation  %rtA  oihw  poaaoa  !•  Ae  oas«in». 
tfontiritebaaiarvptfartrat  andihere  a«o  Jtioig  f eaaom  fce  an- 
toMMng  a  oaMMirjr  0]^iii*«»  boeaMc  Aoir  pamBaa  aitoaiioa 
la  aocb  «at  the  law  doea  Mt  pennit  Aeaa  ta  RaM»  Hke  other 

a  battk«r,  naiinj  Ae  |»yiMrMa  oAioh  llie  dafcadaaik  have 
done  in  tiria  caae,ia  ad^M  tHAlo  dw  atatme  t  Jmc,  u*.  1$.% 
dK  fcorteenth-aeetion  of  whiA  aaacMk «  That  no  debaatr  of  the 
<«  badtropt  ^hall  be  cndat^ctod  fortfaepafMatofyaorhiv 
ttd^teoly  aiidJ«Ml>»toany  aadk.bMdtrapt»  bafaoeaodi 
KdMe  as  he  dudl  midtrami  o»  hMW  Aai  he  ia  beooow  a 
tt  ba^pt  *  Hie  word  ••  nadentMid*  heit  Med  riiwt  in* 
port  Wt  onff  a  luwoilMlge  of  Ate  ful  haelf)  wfaMk  lUMiiiram 
^Mtijlboidaniptcf,  but  dsecrfihekg^aibotof  lt|  otlMr^ 
MsethOwoM^know^  ^MMfeambMiaufteiOMt.  Itboaa*- 
tttaded  dtttik  b  toctttalbwit  Ota  a  bairiMr,  «<ii»lMs«iDtieaof  Oft 
net  tihs^ktit^t  to  refbae  payOMtt  Of  a  Afoft  to  a  JMid^ 
«teditMwiilMntnKiOe,anhbughbania)r  hawa  kiscMiaaof 
ttooey  in  his  hatttfe  bdobgiug  c*  tM  diwaer:  bat  aa  anaaf 
iJbWfffitte  w«dd  flfcoessttily  ^dise  <Mtt  of  ««Kh  ft  propooMofe  liiai 
hokiifloibewippotted.  For !«  ii«a«t  A>  Jt  at  thetbfcofaa 
attloh  agidint  hittuelf,  akdt»faat  iaof  silU  gttMev  hapanaiieaaft 
h!tt,'ift^Htltbfhbo««ct«dtt   »•«•««  toatwa  hi*!  1 
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wfSf  c^ftimi^siw  iritt  arci  be  taken  oui>  m,  if  sued  o«r,  lifa^dMr    i7»7. 
kcm  hr  aMfifortcd  ^  nor  can  any  line  be  dnwa  wtb  fospest 


to  tli#  tuw  bejood  whioh  a  banker  wouM  not  ba  justified  bi  ^^^ 
wJaUgaWng  Ao  mo9tf^  Tbaae  drafa,  laUcb  wcra  paid  by  tfie  M^mm. 
itaftndaali  after  tha  bank|^tcy»  weve  drawn  in'&rooff  af  ore* 
ditora  wW  w^ic  ignaeanl  of  tfaa  bankroptcf»  aad  t»  wboaa  pa|w 
It  wonld  base  b^en  goad»  if  made  IqF  tbe  banktnipt  faimadt 
nkM  tfaia  veadipl  be  aet  attde^ltfaere  will  bd  a»  mq'aiC  ia- 
of  thffbtnkrvpifaflaiaae^  becanaeodicvwiae  AeaeeradltMa 
woM  hmt  prowd  tbda  deka  under  the  caaMpiiaion.  9aabera 
raayim  btaaid  to  have  Aediapatitian  of  the  moaay  vddcli  is 
fboadiotiKiahMida;  it  iadapoaiiedwitbthcmaa  inapkaeaof 
aea«9ty»  {mn  whttace  it  may  be  taken  at  pieas«re  by  the  parioo 
a«al^  antidad.  SiqppaaemoaeybapaidiiiiodwiMndsof  aae» 
iNMit  in  the  abaenceof  bia  fluaicr»  wbo  bad  cooMniiied  a»  aftbf 
fettkrapccy  mtbm  iba  knowledge  of  the  famen  if  the  acmnft  . 
fay  tbaaaaocy  oferio  hif  mana/i  oader^  he  cv«na  bo  liabb  to 
by  the  aaiigneaa.  Of  a  banber  may  bo  cembleved  ia 
Innoiea  of  an  anent^  and  maf  be  thiia  proiooted  i^  the  po^ 
efjaatdebia.  If  habedwaymtof  tfaaamigMoaia#a% 
caMag  omoq^ibr  dMir  ma,  he  piua  «pMdly  be 
AakagOBllniayiagitmar.  i^Ub  latf.  And  I 
oqaftahleaetioot  the  Oonit  onght  to  anka  emry  1 
a CoMft of  Iqp^  wonM baea doae>  2JBair.y4»  Ithaibean 
aaidthataaodiior,  apoyoei^abiHof  oxchangadMwabytha 

tke  of  aa  act  of  haakraprcyt  to  veeeect  moaey  fa  lua  haadi  be* 
longing  ta  the  baabmpt;  but  the  act  of  banhraptay  woaU  be 
aa  apaaaa  to  auck  aa  actiea*  far  dm  property  ia  90t  diaeitad  oat 
att^banhfopt dtt the coamwminaand aaaignmeBt>  Theaifii 
aiay  be  reoorered  in  an  action*  the  beefEor  ■»?  ptqp  te  oohmtaiily ; 
f|a  every  payment  ia  gaod  vhiab  the  kur  wpaU  haee  com- 
And  duo  fwthei;  Jncoamaiiaoa  woaM  ariae  ftam  pca> 
bankera  to  lef oae  paying  the  anaey  of  Aefe  ereditom 
the  paateace  of  a  aaoret  act  of  baaioraqptcy  boring  baea 
by  theoit  that  it  wtiuhl  ptodaop  amay  eommMiMe 
of  boabsiipt  whioh  would  n^  odierame bo  aaed out.  Baiif 
the  Court  ahoald  be  of  opinioa  widi  dio  pkumifb  upon  die 

^hambbb  na  i&^b  tBasa  aaa  atner  aaonnaa-  anna  vbuao  oift  abshb^Lb 

aqiamaeatitlodaoanowtrial.  Firat^upoadlograiindof  eliaa 
aodMd^odtbtlM^avmkitwtdt  die  liifnadof tt  aa  a  aa> 

coiity 
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1787.  cvrity  for  money  advanced  by  them  to  the  bankntpt,  the  profit* 
—  -of  which  they  have  not  been  allo«red  in  t)ie  verdict  wfaidi 
^^wj^»  has  been  given  against  them.  Whether  or  not  the  pledges  were 
VLunKET.  originally  left  with  the  defendants  expressly  as  a  secnrity  before 
the  banlmiptcy,  though  not  formally  assigned  till  afterwaidst 
is  a  question  for  die  consideration  of  the  jury ;  and  as  that 
question  has  never  been  submitted  to  them,  diat  alone  ia  a  suf* 
ficient  reason  for  sending  the  case  back  again  to  be  recooudecdL 
At  the  trial  the  defendants  came  prepared  to  Mgate  the  act  of 
bankruptcy,  the  knowledge  of  it  by  them,  and  the  vaC£ty  of 
the  assignment.  They  ought  not  tiierefore  now  to  be  pre*- 
eluded  from  inquiring  into  that  which  appears  to  be  a  substan* 
tial  defence  to  part  of  the  plaintiff's  demand.  These  depoMU 
could  not  be  produced  by  the  defendants  at  the  trial,  because 
dicy  were  delivered  up  to  the  bankrupt  at  the  time  of  the 
assignment ;  and  if  any  receipt  or  acknowledgement  passed>  it 
must  have  been  given  to  the  bankrupt,  which  likewise  accounts 
for  the  non«productbn  of  any  memorandum  concerning  thenu 
These  depottts  aie  equal  to  a  sale  in  equity,  therefore  the  de» 
fendams  were  entided  to  the  freight  of  the  vessel.  If  this  ques* 
tion  arose  in  a  Court  of  Equity,  the  defendants  would  undoubt* 
^y  be  entitled  to  these  pledges  as  a  security  pro  tanio.  It  is 
true  indeed  that  the  drfendants  afterwards  gave  them  u|i  on 
taktog  the  assignment :  but  that  assignment  being  void,  the  lien, 
revived.  .  At  all  events,  as  the  plaintiffs  acknowledge  that  the 
jury  have  given  2064/.  more  than  was  due,  the  defendants  are 
entitled  to  a  new  trial  on  that  ground.  And  if  the  Court  should 
be  of  opinion  that  a  new  trial  ought  to  be  granted  on  either  of 
the  two  latter  grounds  to  correct  that  part  of  the  verdict,  the 
value  of  the  sum  in  litigation  and  the  importance  of  the  ques* 
tion  will  induce  them  to  grant  it  generally. 

AsHHURST,  J.  The  two  grounds  on  which  the  present  ap^ 
plication  for  a  ne^  trial  is  made,  are,  first,  that  the  defendants 
are  entitled  to  an  allowance  for  the  money  which  they  paid 
pn  the  bankrupt's  drafts,  though  subsequent  to  an  act  of  benk» 
yuptcy  committed  by  her,  and  full  knowledge  of  it  by  the  de>r 
fondants ;  and  secondly,  that  they  are  entitled  to  the  produce  of 
the  deposits,  on  which  they  claim  a  lien  antecedent  to  the  act  of 
bankruptcy..  The  first  of  these  poims  supposes  the  verdict  (o 
liave  been  given  against  laws  the  secpnd  is  raised  on  an  attccir 
tion  of  suprise  at  the  trial.    Now  widi  xtguA  to  the  fint  pf 
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fiktuc  points  ^  it  has  been  argued,  that  if  the  case  involve  in  it  a     1787. 
qiaestion  of  doubt,  of  great  value,  or  of  general  importance!  it 


is  a  sufficient  ground  for  granting  a  new  trial  s  and  that  in  the  ^2^^ 
present  case  aU  these  circumstances  concur.  But  if  it  be  not  a  Hankst. 
matter,  of  doubt,  the  greater  the  value,  the  less  reason  is  there  for 
granting  a  new  trial ;  because  the  plaintiffs  would  be  so  much 
longer  deprived  of  the  fruits  of  the  verdict  to  which  they  are  en* 
titled.  There  can  be  no  doubt  in  this  case ;  for  it  is  exnremel j 
dear  that  no  payments,  made  either  by  or  to  a  bankrupt^  are 
protected  by  the  statutes  of  1  Jac.  i.  c.  15.  and  19  Geo.  a.  c*  32. 
when  the  party  either  paying  or  receiving  has  knowledge  of  an 
act  of  bankruptcy  committed.  Here  the  act  of  bankruptcy  was 
known  to  the  defendants.  Then  is  there  any  thing  in  the  par« 
ticnlat  dtuation  of  the  defendanu  to  exempt  them  from  the  ge« 
seial  law  on  this  subject  i  No  argument  which  has  been  urged 
lias  raised  the  smallest  doubt  in  my  mind }  for  I  cannot  conceive 
vhy  a  banker  should  be  in  a  different  situation  from  the  rest 
of  the  king's  subjects  in  the  construction  of  these  statutes.  It 
lias  been  said  that  the  defendants  were  bound  to  pay  over  the 
Vankrupt's  money :  but  the  question  is,  whether  or  not  this  was 
the  bankrupt's  money ;  and  whether  it  was  not  known  to  tliem 
that  it  was  not.  Every  man  is  equally  bound  to  know  the 
law ;  therefore  the  defendants  must  have  known  that  a  person^ 
who  has  committed  an  act  of  bankruptcy,  is  not  a  free  agents 
and  has  no  longer  the  disposition  of  his  property.  They  knew 
that  they  were  not  bound  to  answer  the  bankrupt's  drafts; 
they  must  have  known  that  they  were  doing  an  illegal  act,  and 
were  asnsting  in  committing  a  fraud  on  the  rest  of  the  bankrupt's 
creditors;  the  spirit  of  the  bankrupt  bws  being  an  equal  distri- 
bution of  the  effects  of  the  bankrupt.  *  So  that  these  defendants,, 
who  have  taken  upon  themselves  to  pay  particular  creditors  the 
whole  of  their  demand  out  of  that  fund  which  ought  to  have 
been  equally  distributed  to  all,  are  not  entitled  to  any  favour. 
A  second  question  has  been  made  with  regard  to  the  produce 
of  the  deposits,  the  allowance  of  which  the  defendants  claim 
in  leqiect  of  the  lien  which  they  had  on  them  previous  to  the 
bankri^^tcy.  If  that  matter  had  been  clearly  made  out  at  the 
trial,  I  have  no  doubt  but  that  the  defendants  would  have 
been  emitled  to  the  allowance.  But  the  questbn  is,  whether 
we  ought  to  interpose  now,  as  the  defendants  were  aware  at 
the  trial  that  it  wa»  incumbent  on  them  to  establish  that  fact  1 
Ac  ihey  produced  the  assignment  of  the  29th  of  May  i  but 

failing 
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1787.    i^ing  in  diat  defence  at  i&e  tAd»  diej  noir  tei  up  aadAcr 
-  ground,  namely,  that  thejr  bare  an  eqinlable  lien ;  inasmnch  ai 


a^^h^   ^  depotits,  winch  were  die  consideradon  of  thai  assigBOMnr^ 
Hankkt.  were  in  their  hands  befeie  die  bankraptcj.    Vbw  it  b  naMiat 
b  consider  whether,  in  a  case  so  ciitnumaBced  as  tlw  pftsen^ 
tHiere  a  party,  who  has  a  defence  wfaidi  he  knows  istiaeessarf 
to  be  established  at  the  trial,  but,  neglectfaig  to  make  use  of  tlatf 
irdics  upon  anodier  In  which  he  fails,  shall  afterwards  be  pemit- 
ted  to  arait  hinfsdf  of  the  first  as  a  ground  in  thb  Gourt  fbr  n 
new  trial :  such  applications  should  be  cautbusly  adnutted,  as  it 
would  be  a  great  inlet  to  perjury.    Therefore  on  both  grounds 
t  am  of  opinion  diat  a  new  trial  ought  not  to  be  granted. 
*  Bulleb;,  J.    It  is  a  great  personal  satisfacdon  to  me  diat  dds 
matter  has  been  brought  before  the  Court.    iI<>tioii^  fea  new 
trials  have  been  very  much  encouraged  of  late  fears,  and  I  shall 
nerer  discourage  them  \  for  nothing  tends  more  to  the  due  ad- 
ministration of  jusdce,  or  eren  to  the  satisfaction  of  ^  parties 
diemsehres,  than  applications  of  this  land.    The  Court  and  the 
counsel  are  enabled  to  consider  the  questfon  mote  folly  than  th«f 
could  do  in  the  hurry  of  btismess  at  Hiri  frim.    The  gnNnda 
^rfiich  hare  been  mendoned  by  the  defendant^  counsel  haiao 
fiequendy  been  allowed  and  ought  always  to  gofem  the  Contt 
in  grandng  rules  to  shew  cause  why  diere  diould  not  be  a  new 
trial.    But  there  is  a  widediflerence  becweeil  the  reasons  wUck 
ought  to  induce  die  Court  to  grant  such  rules,  and  those  udiich 
are  sufficient  to  grant  new  trials.    It  is  well  known  that  in  diis 
Court  a  rule  to  shew  cause  why  diere  should  not  be  a  new 
trial  is  granted  for  fitde  more  than  asking,  if  any  plausible  doubt 
can  be  stated :  but  if  this  were  to  be  followed  up  by  making  die 
rule  absolute  on  the  same  grounds,  it  would  be  great  injustice 
to  the  parties,  and  would  tend  to  multiply  litigation  to  an  cnor-> 
mous  degree.    Value  alone  is  not  a  ground  for  granting  a  new 
trial,  although  it  frequendy  weighs  in  grandng  a  rule  to  shew 
cause.    The  question  in  this  stage  of  the  business  is,  whether 
on  any  part  of  this  case  there  is  a  serious  ground  for  doubt 
The  present  motion  has  been  made,  not  oki  the  ground  of  sur- 
prise, or  on  any  new  discorery  made  since  die  trial,  but  because 
the  defendants  hare  made  a  mistsd^e  at  die  trial,  and  have  not 
availed  themsdres  of  an  advantage,  to  which  they  were  entitled, 
iir  in  point  of  fact  they  could  have  made  it  out.    The  seonnd 
(nyfuid  isi  diat  there  was  a  mistake  in  pmnt  of  law  I  forthatdit 

defendants 
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aadihatilieycif9ti^tkMioilfdiMttlM>MiMy»€M«l^  •— — » 

oMe  to  tlMhttiknipc^g  cndk^  sakiquot  laaoiM  of  dift  ^^^ 
act«f  b^mpcey.  TbtM  avt  thf  tvo  gnat  ponti:  fiiv  ••  !• 
Mttthcr  which  lia#  ken  Mie  »  the  come  of  tlM  aijiiiiM^ 
diinkit  hwdiydcicmsaieiiMiiiiciror.  Thb  la  sm  iihe  ihs 
CMepqt  m  die  cwne  cf  the  ngttiiicai,  that  if  the  ai««n^ 
out  die  racaipts  b)F  the  deiudttta  to  bo  geodt  cMsida^ 
«■  agenta,  diey  shaU  likewiae  be  oonsideiol  aa  agattta  wiA 
^eaiodiepajr^io^taiiiadobjFdbeni.  The  casea  hi  whkk  dnt 
cijcGtioB  haa  been  aUowed,  a|o  whava  OMaoj  haa  boaa  lariad 
under  an  oaccvtkNiy  and  paid  over  lo  dM  paft^  {  but  dMOO  4^ 
wholeiaraeact  Ifdiaihariffhadaiighttolevf uMoey udoi 
am  c:i^cot]miy  ho  was  bound  te  pay  it  ofor  la  4o  poviy  at 
VFhoM  awl  the  oaeovdQn  issaed,  and  dMrefbn  it  «M  diMptd  ia- 
ooaaiilont  to  aay  diat  the  sheriff  iomd  the  nioney  lagallf,  bpt  pant 
itiU^gaUjr.  But  diere  ia  no  inoonsiaieacy  in  diia  oasai  die  |sw 
mfh  diat  u4iat  dio  defendanu  leoeiiFed  horn  die  bankrupt  aftaa 
diobaafaiipiejiathepH^ortyofdMassigooaa}  anddMyhasu 
«  right  to  demand  h  as  monoj  received  lo  their  «se|  but  it  la 
inpoasihio  to  aay^  on  dus  eridenoe,  diat  the  aas^gnoeahOTagivin 
tlic  dofettdanta  a  pawer,  or  cren  conaen^  to  pajr  the  mouef  hi 
qiwtion  to  the  particular  ereditoia.  Then  biyln^  dM  Mt  of 
dM  caae»  I  will  first  consider  die  qnesdon  of  bw»  whether  the 
dofisBdantSy  as  bankers,  are  vdthin  the  tWQ  statutes  of  Jk$.  s* 
and  G(v.  1.  It  is  adinicted»  and  it  iadear  from  die  statMiy  dttt 
tlie  Lagisbtttie  have  expressed  diemaehrcs  in  thi  OMat  geuesal 
termsi  they  speak  of  persons  m  ^nend }  and  dittmfora  if  dsoso 
be  any  exceptions  in  fiivcmr  of  bankers,  it  Is  UHmnben^oa  the 
Oonit  n>  find  out  some  cteaa  gionnd  fbr  die  diadnedon.  It  was 
first  said  diat  di6  defendants  weve  not  debtora  of  die  bankrupt : 
but  that  cannot  bo  anstained  mi  any  ground »  far  Ifu  morehant 
pay  looo/,  into  a  banker's  handa,  he  ia  a  debtor  for  ao  mudi, 
aiid,  if  hr  sefttse  lo  pay  it  on  demand,  may  be  arrested  for  it : 
and  die  merchant  haa  the  same  common  remedy  to  recover  il^ 
whidi  every  cfoditor  haa  against  every  debtor.  Aatothewead 
^  undeTatand,**  which  is  used  ia  die  statute  of  ^biiiri,tmd  whioh 
haa  been  commemed  ipon,  it  is  too  much  to  say  that  it  can  bf* 
tome  a  ipieation,  whether  a  party  dkl  or  did  not  know  the  law: 
if  he  undetaland  the  fict,  that  ia  sufficient ;  he  must  know  the 
law^  tad  b  bound  by  the-coniefuenceB.    It  often  liappins  dwt 

criminals 


nt  CASES  IK  MICHAELMAS  TEBM» 

1787,    criminah  tie  tried  for  factSt  the  1^  contequenfies  of  whicb 
they  did  not  know  5  ttua  is  more  particularly  the  case  wheie  the 


^«;j^»  ofience  is  created  by  a  new  statute :  but  if  the  facts  be  clearly. 

iSwrnx.  eatabUshed  agaidst  them,  they  must  abide  by  the  consequences*^ 
In  deciding  this  case  it  is  material  to  consider,  first,  the  situa^ 
tion  in  which  the  defendants  stand ;  and  secondly,  to  what  a  vast 
extent  the  proposition  contended  for  by  them  would  lead,  if  it- 
were  permitted  to  prevail  in  this  insunoe.  The  defendants  are 
not  mere  bankers.  It  does  not  necessarily  follow  that  a  banker 
should  know  the  situation  of  those  who  employ  him,  and  if  he 
has  no  notice  of  their  insolvency,  he  will  be  protected  in  the* 
payments  which  he  makes  to  them.  But  these  defendants,  who. 
were  creditors  of  the  bankrupt  to  a  large  amount  at  the  time  o£ 
the  bankruptcy,  had  the  fullest  notice  of  the  insolvency  and 
bankruptcy  -%  and  they  endeavoured  to  prop  the  credit  of  the 
bankrupt  in  order  to  savi:  themselves.  The  consequences  of  the 
proposition  contended  for  by  the  defendant's  counsel  would  be, 
diat  if  a  creditor  give  notice  to  a  banker,  in  direct  terms,  that 
the  debtor  had  committed  an  act  of  bankruptcy,  that  a  docquct, 
had  hten  struck  against  him,  and  according  to  a  part  of  the 
aqmment»  that  he  had  even  been  declared  a  bankrupt,  yet  if  xio 
assignment  were  executed,  the  banker  might  continue  to  pay 
d^  drafts  of  the  bankrupt.  Such  apropositioci  oannothc  sop- 
ported;  therefore  I  have  not  the  smallest  doubt  on  th(S  question 
of  law.  The  case  put  at  the  bar  with  respect  to  a  sheriff  is 
not  inapplicable  i  the  Courts  have  said  that  sheriffs,  being  i|ai- 
xusters  of  justi^f^  are  entitled  to  the  protection  of  the  Couns  if 
they  act  honestly;  but  it  has  always  been  held  as  clear  law» 
that  if  a  sheriff,  after  notice  of  a  bankruptcy,  proceed  to  levy, 
though  no  commissbn  be  uken  out,  he  must  do  it  at  the  peril 
of  answering  to  the  assignees.  But  a  banker  cannot  be  in  a 
more  favourable  light  than  a  sheriff,  because  he  voluntarily  puts 
himself  into  that  situation. 

The  xiext  question  is,  whether  in  point  of  fact  there  has  been 
any  mistake  in  the  verdict  i  Now,  excepting  as  to  the  2064/. 
which  is  ^owed  to  be  a  mistake  in  figures,  tins  depends  prin* 
dpally  pa  the  affidavit.  But  supposing  the  defendants  to  be 
righty  it  only  impeaches  the  verdict  for  i45oiL  For  as.  to  one 
of  the  securities  for  one  of  the  ships,  which  came  into  the  dc* 
foida^ts'  hands  aJFter  the  act  of  bankruptcy,  there  can  be  no 
pret^C^  /or  a  lien  on  that.    Then  arc  the  Court  warranted  in 

saying 


in  TU  TimTT-xtoHTii  Y^Aft  Of  OSOROE  IIL  sfS 

faying  positively^  firom  the  affidavici^  that  the  defeildaiita  ha4  1787. 
part  of  these  securities  in  their  hands  pccvioiia  to  the  act  of  ■— - 
bankruptcy  ?  It  is  sworn  that  the  banlgrttpt  W9$  in  the  habit  of  *^l^ 
drawing  on  the  defendants  to  a  large  amoant^  and  that  she  frfr*  Ha«kbi[. 
quently  deposited  seqnrities  with  them*  The  sccttritjes  in  ques- 
jtion,  it  i^  said,  were  pat  into  the  defendants'  hands  for  nioney 
ovcx«drawn,  ortoie  aver-dravffu  But  even  if  ifc  were  at  liberty 
to  rest  entirely  on  the  defendants'  account,  it  is  by  no  motna  lar 
factory ;  because  they  ought  to  have  known  the  exact  tioQ^ 
when  those  securities  were  deposited  in  their  hands :.  theie  moAt 
have  been  some  entry  in  the  defendant'  books  cpncembg  thon$ 
but  none  such  has  been  stated.  Again»  it  is  left  very  loose  ofi 
these  affidavits,  whether  these  securities  were  given  for  moqiey 
then  due,  or  which  was  afterwards  to  become  dor ;  if  ibe  lal- 
tcTs  as  these  drafts  were  paid  after  the  bankruptcy,  without  any 
previoiia  obligation  on  them,  that  would  not  assiat  tbem*  'With 
Inspect  tQ  what  was  sworn  by  the  attorney  at  the  trial,  that  on 
the^d  of  Mof  instructions  were  given  tjo  him  to  prepare  a  legal 
aasignment,  that  is  not  sufficient ;  for  it  does  not  appear  &om 
thence  that  the  deposits  were  left  in  the  defendanu*  hands  aa  a 
.fpecific  security  before  the  bankruptcy.  Thexeforc  I  am  ef 
opinion  that  we  ought  not  to  grant  a  new  trial. 

GBOitE,  J.  I  agree  vnth  the  defendants'  counsel  respecting 
the  grounds  of  moving  for  neW  trials,  and  also  with  what  has 
fallen  from  the  bench  respecting  the  true  grounds  for  granting 
them.  It  is  not  sufficient  that  a  cause  is  of  value,  or  of  import* 
ance  \  but  it  must  also  involve  in  it  a  doubt  to  induce  us  to  grant 
a  new  trial.  The  suitors  frequently  derive  great  benefit  from 
having  their  causes  thoroughly  investigated  on  such  motionsi  for 
it  often  happens  from  some  accident  that  complete  justice  is  not 
done  at  Niii  Prim :  but  on  considering  the  matter  afterwarda  in 
Court,  unless  it  appear  to  be  of  doubt,  it  would  be  unjust  to 
send  the  panics  to  another  trial.  The  present  question  is  <^  value 
and  of  imponance,  but  of  no  doubt :  and  as  to  the  nsistake 
in  the  figures,  there  is  no  occasion  to  send  the  cause  back  ag^ 
to  the  jury  on  that  ground,  since  it  may  be  corrected  by  the 
Judge's  notes,  and  the  plaintifis  are  ready  co  remit  the  diflfcxtnc^ 
in  damages.  Another  ground  for  a  new  trial  which  haa  beeii 
made  in  this  case  is  on  a  misdirection  in  point  of  law :  it  ia  utgpl 
that  above  nine  thousand  pounds,  ought  to  be  deducted  out  of 
the  som  recovered,  on  the  groundtbat  thi(  defendantsi  as  bankers, 

having 


)^  '        OAHES  »  BROHAtLlf  AS  TERM, 

1717.    luMrifif  fdi  Ab  batflmplfs  dtafti  ia  fatvur  of  cmUtMft  tti  tbit 

• im&mtf  am  IMC  t»  lit  CMsidtiwd  as  debcen  withiR  the  itatnte 

>^^*  of  Jmm  tkt  niil(#).  But  why  noti  The  words  of  that 
Wmr.  atatiM  aM  gaamd  aad  aleaf .  Baaktrs  an  suhjeet  to  the  banl^ 
vupt  iawsi  and  avs  liable  10  he  sued,  and  to  evtry  process  and  oew- 
aeqnenee  ^riudi  any  other  man  is,  who  has  reeeifed  the  money  of 
enother  and  wlddields  k.  If  theve  be  any  hardship  In  their  paf* 
-tienfanr  ease,  as  has  been  said,  the  Legishture  must  remedy  it. 
•nithkisagenemllawi  and  if  the  Legisbtnie  had  btended  to 
^Mhe  any  exception  In  liiFettr  of  banhers,  they  woiiU  have  en- 
pressed  themsehres  to  dat  eifcct.  Then  it  is  said  that  they  ate  to 
heconttdend  as  asere  senrants,  and  thai  die  money  is  merely 
deposited  andi  ifaem  as  a  place  of  salrty,  &om  whence  the  iden- 
-Aeal  moneynmy  be  tahen  by  each  indiWdoal  who  has  so  left  it: 
but  if  dmt  weio  S0|  and  a  banher  had  no  other  proper^  than 
#  iriiat  mi|^  be  thns  depeeiled  with  him,  and  a  oommlseaon  qf 

bankmpt  were  to  be  tahen  out  against  Um,  a  ciediloe  Cst  week 
and  hboor  wonM  not  be  entitled  to  Nceive  any  ddiig  vnder  the 
commissloni  as  ertfry  person  would  be  en|Uied  to  reoeive  hiaown 
money.  But  that  is  not  the  ease;  and  dwwfers  a  banker  is  a 
debtor  as  mnch  as  any  odier  person  is  who  reeeires  the  money  ef 
another.  80  that  dkre  does  not  appctf  to  have  been  any  ndsdl* 
recdbn.  Another  reason  which  has  been  aiged  fisv  a  new  trial 
is  on  the  ground  of  surprise^  for  that  the  defendanta  only  went 
to  the  trial  prepared  to  diqmte  the  bankruptcy  of  Mrs.  IQAr,  their 
knowledge  of  it,  and  the  assignment.  This  does  not  appear  to 
have  been  a  mistake  of  the  counsel,  butof  the  pardes  themsdvee; 
Ibr  the  question  relative  10  die  Hen  bdng  entirely  within  the 
knowledge  of  die  defendants,  Aey  ought  to  have  tasdmoted  their 
counsdtovelyuponit.  But  they  chose  to  rdy  solely  on  die  ae- 
^gnment$  and  having  failed  in  establishing  that  point,  thejr 
now  set  up  an  equitable  Ken  on  the  ground  of  the  securities  bar- 
ing been  dqmitedm  their  hands  for  debts  previously  due:  now 
drnt  does  not  dearly  appear  from  die  affidavits,  fin*  they  are 
staled  to  have  been  deposited  ^  fcr  money  ovcr>drawn  or  (0  be 
«  ovcr-^hpawn  f  but  whether  Ibr  the  one  or  the  other  does  not 
ifpear)  it  might  have  been  for  dther  1  and  in  aM  probalnlity  it 
waa  as  a  security  for  the  fauaer,  since  the  affidavits  go  on  to  state 
thai  on  the  Iddi  of  dicse  depoaita  die  defimdants  had  advanced 

£vcrs 


1M  TH»  TfFSVnMMBni  YfMB  OF  OpSORG^  lit  I2f 

diTCCfttttni^ofiiKMiqr.    Indkcdif  tbeKdeponUhadbe^  inad^    1787^ 
for  a  debt  antecedendj  diie»  it  wovU  haTC  bceo  right  and  leg»i 


t^ImcaHowcdthcUcn:  bptifthathadbccnthciealfact^the  ^^^^ 
dcfcodanta  might  casUy  have  afccwtt  it   Thorforc  I  cannot  saf  HAtiiit. 
Aatonthcgnwndof  saipriscUicreahomldhcancwtrial;  paN 
ticularly  as  two  of  the  witnesses  who  wm  examined  at  the  trial| 
and  to  whom  the  whole  of  this  transaction  was  known  at  that 
timct  join  in  the  affidavits. 

RiiledMcharged(tf). 

(«)  ride  y»nmt.ffpU,p.64!^ 


Daviks  agtti$ist  FkBRCE  and  Others  (a\  s^imrd^ 

npHS  Gflurr,  lltmg  but  term  detemiaed  that  die  bill  oSifthmbei 
*   exceptions  in  this  ease  was  pA^lf  tendded,  and  that  J^tbo^ 
die  cmhence  oaght  to  have  been  received  at  the  Great  Session^  ^'"'^ 
at  Cmrd^gam^  bom  wiMmee  this  ease  came,  etdend  the  ease  to.  deoce  10  tte 


stand  over,  in  ofder  to  consider  lirfaat  jadgiaeitt  ei^ht  to  be  ^^  f^ 
givdi^    And  now  a  ve/iire  di  novo  Was  awarded  into  Rtn^  non  in 
J6i  AiKfr  ^^«f  nA 


AsHHumsT,  J.    There  being  no  adfadtcaiiott  apen  this  sab-  >n  k.  b. 


ject  in  point,  we  can  only  form  our  opinbn  upon  the  sense  and  u 
justice  of  die  case.   As  the  jury  have  not  exercised  any  judgment  jj^^^^ 
upon  the  whale  of  the  ifaestioa,  itoa|^tobesabcaittedtodiem  K.B.#in 
fst  ihdr  consideration;  and  without  tbdr  intervention  we  can-  I^^U^ 
aotgive  a  final  judgment  on  this  reoeidb  *"*»  *• 

BuxXaay  J.  As  we  have  pronounced  judgment  in  £ivour  of  ib^oM^.' 
tke  ^  ef  eaceptioQS^  it  remains  to  be  considered  what  is  to 
be  done  acst.  Now  unless  some  extraordinary  reasons  be  urged 
to  tlie  cemrary,  I  have  not  the  least  doubt  but  that  a  tewwv  Je 
mmo  asast  be  granted)  lor  if  it  be  not^  the  consequences  would 
be  euishaseettld  not  be  supported  in  a  Court  of  law.  When  we 
Wd  thalt  this  evidence  should  have  been  received,  we  did  not 
detsriaitte  tkat  h  was  conclusive,  but  only  that  it  ought  to  have 
been  sabmjtted  to  the  jury.  What  efiect  it  would  have  had  on  - 
their  minds  it  is  impossible  for  us  to  say;  perhaps  they  might 
uSttb  totaAy  diiAcii^vfed  the  evidence  offered^  or  m^lht  haive 
thouf^  that  it  did  net  aatweigh  the  contrary  evidence,    tt 

W  Vide  njp.  53. 

seema  ; 
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17^7.    teems  to  me  ttierefore  toWimpost^lethatwecanidoodicrwUie. 

tfaaa  grant  a  ventre  de9uw(a). 
m^!f*       ^  taggestion  having  been  entered  upon  die  reeord  tliat  CmyS* 
^n%c9k   pmAire^  where  the  trial  was  had.  was  out  of  the  jorisdicdon  of 

the  Coart,  the  vemn  it  upas  was^marded  into  Her^ardsim  as 

being  the  neu  BngRA  county* 


(^)  A  miiirt  it  mv  mty  be  fwatrt  wlwyt  thcjwy  iie  imptoycily  dioieB»or^itri 

/     '/\      11  nj  imiiiltfity  ia  their  being  ittwnMiL    6  Ciw  14.    %•  307.    adij,  WlicR  the 

^  '^  jury  htre  improperly  condHCtcd  themadvct.    Br9*  tit.  fnuu^  pL  71.    H'tL  8.  H.  7. 

Mf.  3.  citrd  in  S  Sftr».  S87.  3d!y,  When  the  declaration  connsu  of  teveral  count*  ami 

the  jofj  glte  gcnerd  dan^iei,  and  it  afterward!  appears  that  Maorchcmis  defective* 

JkMNMM  ▼•  JK^iJM,  IV^  361.    Gf^  y.^AiOe^  Di^,  695.    4tlilr>  Where  an  im- 

petfeet  mtfcc  it  Ibund.    ft  Afw  ifir.  711.  pL  la  711.  pL  x6,  17.  x8, 19-    L^vO^^t 

casc»  8  C«i  65.  lb    Aw*  Ah*  tit.  rrwV#  /^«»tf#»  pi.  IS.    JfU  v.  £itfMi»  5/;.  63. 

MafeGfr.  2>Mdimy^  $9^  176.    Swtfii  ▼.  AnAtfai,  sijr.  4IO-     Btnntd  ▼•  ^a/bM, 

ftAilrf;3S.  nti^^v.^,  8hrr»4«^.S0«.  TUXiwi^.  Smftti^ljaHJlmfiA. 

Iiy^SOvML  t^Sk    JT/Muito  V.  The  Mayor  of  SAr«wjl«r)r.  S  Str.  105X.    HaiwU^.  CMU^ 

fis\  %  Sir.  1X14.    fr*«»  ?.  Pmrier^  ante,  X  voL  783^    [But  in  StnH  ▼.  Ht^kimsm^  %  Str. 

XO55.  It  it  denied  that  a  Coott  of  trror  can  award  a  wmr«  4t  «««•.]    Jthly,  On  t 

demurrer  to  cvideoei.    %.  335.    H^ngU  ▼.  PjMMbr,  fllfyk  34.  stmiL 

Aadin  s  £««b  S36.  after  a  biUofexoeptioiii  not  entered  upon  nacordt  and  a  motion 
in  anmt  of  judgment*  the  Court  inclined  to  grant  a  new  triiL  But  there  iy  no  insunce 
before  thii  in  which  a  wnwt  dt  mv  haa  been  granted  after  a  bill  of  accptiona.  And 
in  AMgtu  V.  M0Hym^  %  BiaeJUi,  919.  the  Court  rcftised  to  pWK  a  new  trial  e»  the 
point  of  hnr  contained  In  a  bin  of  exoeptioM  then  depcHdrngi 


i^^  BoNAFOus  agabist  WAULx&(a). 

Mif^I*^    T^^HIS  was  an  action  of  debt  for  2oij^.  against  the  defend- 


sheriff  or  -^  ztitf  9$  marshal  of  the  Marsbalsea^  for  an  escape.  The 
n^,%r  fi^s^  c^u"^  ^n  ^  declaration  stated  that  the  defendant  vJuraarit/ 
jury  cannot  guficred  one  Ryhotf  who  was  in  his  custody  It  the  plaintiff's 
MM  rlM"  suit  in  execution  for  1009/.  10/.  to  escape.  The  second  count 
^^^2tX  ^"^*  ^^^  ^  ^gl^g^^  escape.  Pleas,  ist,  Ntt  deht.  adly.  As  to 
nt9^wd  the  second  count,  that  Rjbot,  without  the  privity  and  consent 
i^J^'^'^  of  the  defendant  and  against  his  will,  escaped,  feV.  and  that 
friimer,  xhc  defendant  freshly  and  diligently  pursued  R^  and  rctodb 
mm  iiL'  him,  and  had  and  detained  him  in  execution  foir  the  damages, 
^J^^     isTc.  at  the  suit  of  the  plaintiff,  and  then  and  there  tontinuaUy 

and  the  legal 

feet  of  execution.  An  admintstratrix  may  maintain  an  action  in  her  own  name  againat  die  manhal 
for  the  escape  of  a  prisoner  who  b  in  execution  on  a  judgment  obtained  by  her  at  ^dmimomtrist.  A 
voluntary  return  of  a  prisoner,  after  an  escape,  before  action  brauf^t,  it  equal  to  a  retaking  on  a 
ittiiti  pursuit ;  but  it  must  be  pleaded.    Under  a  count  for  a  volmtary  escape,  the  plaintiff  may  give 

'      ►  fodi  • 


(«)  Vide  Piiuifik  T.  Atdnfn^  p.  5.  voL  37. 

{rons 


IK  tHs  TBfENTr-BtOHTk  Yeae  09  OEOROE IIL  tat 

irtei  Aencefofth  undl  tmt  Inth  detuned  tnd  sHll  detain*  lum     1787; 
for  the  cause  aforesaid,    sdly,  AstodieteoondcoiuitydMJt/faf 


escaped  withont  the  pritity  or  ooftsent  and  against  the  will  of  ^^••' 
die  defendant;  and,  befiwe  tbe  defendant  had  any  notice  of  the  Wamul 
escape^  xr.  on  the  4th  Nwemiir  in  the  27th  year^  ^c.  the  said 
X^f  into  the  defendant's  custody  without  the  knowle<)ge  of  the 
defendant,  returned  and  continually  after  such  return  hath  been 
detained  in  execution,  &t.  Replication,  that  the  defendantdid 
aot  freshly  and  diligently  pursue  Ryhif  in  order  to  retake  him, 
bfc.  And,  as  to  the  third  plea,  that  Ryki  was  not  continually 
after  bis  return  detained  in  the  defendant's  custody  in  execu>« 
tion  I  and  issues  thereon. 

At  the  trtal  of  tins  cause  before  Jffiy/br,  J.  at  the  Sittings  at 
WtiimnstiT  after  hat  tenn,  it  appeared  that  Rjhi  had  been 
taken  in  execution  on  a  judgment  obtained  against  Urn  by  the 
plaintiff,  as  administratrix  of  her  husband,  ind  regularly  conip 
mitted  to  the  custody  of  the  marshal.  The  ca.  sa^  was  indorsed 
to  IcYy  344/.  besides  sheriff's  fees,  &r.  Jtyioi  who  had  the  & 
berty  of  the  rules  of  the  prison,  was  proved  to  be  out  of  diem 
on  three  sereral  days,  the  last  of  which  was  on  the  3d  of  JVs- 
tMnkrlast;  butonthe  defendant's  hearing  that  the  prisoner  had 
escaped  beyond  the  rules,  he  was  putin  chMe  custody  on  the  4th 
iibvMfcr  before  the  action  was  brMgh^  The  defendant's  coun- 
jcl  first  objected  that  this  action  ought  to  have  been  broughtby  [^ijAf,  |^ 
the  plaintiff  as  admmiarairvt^  because  tbe  judgment  on  which  104.] 
the  patty  had  been  committed  in  execution  was  obtained  by  the 
plaintiff  as  administratrix  of  her  husband  i  and  secondly  that  the 
phuntiff  could  not  give  a  negUgmt  escafe  in  evidence  imder  the 
first  count,  which  was  for  a  vbmiary  aafi:  but  the  Judge  over* 
ruled  both  objmions;  the  latter  on  the  audiority  of  Sir  Ralph 
Bayft  case  («)•  It  was  then  contended  on  the  part  of  die  do* 
iendant,  that  dxwgh  the  phuntiff  was  entitled  to  recover,  yet  that 
the  jury  were  not  bound  to  pve  die  whole  sum  demanded^  though 
it  were  ant  acdon  of  debts  and  that,  if  it  could  be  left  to  thdr 
.discretion  under  the  circumstances  of  the  case,  they  wouU  only 
g^e  nominal  damages :  but  the  learned  Judge  was  also  of  opiv 
nion  gainst  him  on  this  point,  and  directed  the  jury  to  find  a 
verdict  for  the  jphintiff  for  344/. 

(tf)  X  ^mt.  ski.  %t% 

EriUfii 
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0B7.        £i«iMt  %lM«in«l  a  Me  totiiHr  mnm  ^  Osft  diwlld  aol 
■  btiminrtfidi    Rmi  dM!  gctfen  taght to hmrt been brali^ 

i^C««.  I  L4;  ii^m. J5«  whcte  ttn  fomk  wwk  M9L  iPhr  CuHm^ 
Thit  case  cwiMt  be  faiw  («)  j  the  iiittam  cht  ptaiatiff  reeoveted 
ajatfgnMit  wgaiagi  Rykii  it  Imame  a  «kM  db»l^fcrdBi«- 
aMd,  and  ^mn  aiam  in  fadr  hands;  for  whiah  it  wii  tot 
^  lOileBfaM  «r  adMmifnilihMf.}  SetmiMfi  by  the  tffl» 
dda  appteed  to  b^  a  mgBgeftif  and  iM  a  ifthmurj^ 
19  and  diBiaffM  ootid  not  b«  f^tcn  in  etid€nee  under 
*a  irft  cdnftt  By  the  t  eaf  9  W^  3.  I;  97.  die  lAaffiMd 
has  a  right  to  snfler  a  prisoner  to  go  wiAit  tfat  tiAee  of  tfvl 
frwn  I  so  that  in  tUs  case  the  dafcndani  stands  In  ffetf  same 
attnawil  aa  11  the  piisonar  had  caaapid  et^  the  lawn  af  the 
frtisMl.  And  bf  the  dth  section  ol  riiat  ibffttei  the  HiafiiWI 
hasa  fight  to  rMakeapriaBoer  on  fieih  pntMiti  bnt  It  ^infidet 
dM  ha  shaH  not  gift  itch  matiar  in  ifvidenaa  Mrieis  be  plead  it 
i^edAlly«  Mna^  haie  the  daftoidant  has  pleadtd  a  Making  tt 
imh  yntanic  so  she  nef^igent  easspe.  Btt  M  he  eonld  not 
f htod  it  to  the  folantary  one,  it  seema  absmd  shot  the  phdntiff 
shaiiM  be  at  fibetty  to  gife  in  eridsttce  a  Mgtigent  escape  nnder 
shat  toont*  TMa  iheo  mnst  be  considerad  as  If  there  weit 
only  one  nannt  Ibr  a  te^lgeni  ctaqiK,  in  ^icb  oast  the  defimd* 
att  waa  emitlcd  to  a  mdiot  1  baoatsr  Rfki  trai  m  priMI  hew 
ibctdieaoionwaabmight*  TiSBaaatoitf  JUMUfrtndAaoditr 
r.  Fkmr  and  Aiwdier(*)i  Agien^s  ease  (r),  and  Jb4(Mn)/^ 
case  {d)f  ckariy  pnvt  ^rinw  t  ihetlff  it  etensed  fo#  a  M^ 
gent  escape  e^en  in  etaantkni,  pmrided  hcf  ttkt  tiie  ptiien^r 
an  fresh  ^matit  hefem  aadon  biMght  And  the  irawbtf  «F 
aiedpeainthia  oasr  aaniiti;  ?ary  tid i|iiedtfaini  mi^^wasift 
wtk  eujiady  betee  the  taanMnoanuM  af  die  pttsttf  teMt. 
If  than  the  nuffshJ  to  ancSMd  by  MtMtiii^  t  f»taMlv  ^^ 
tsoapndf  tn  fresh  pnssidt»  it  seema  atbsnidf  thif  he  ihcHiM  Mt 
be  eqwdiy  jmtiiBd  by  the  iwltMny  M«m  tf  iht  pltldiitf  bt^ 
ftae  taiian  btfnu^;  btoamt  ha  Might  MtAi  beCifk« {M «ii»- 
dttd  had  noiiaa  of  tht  es^apn.    ThMly,  nnf  itkhsMMM^  Ak 

M  Vfck  ObMrr  f.  finnr,  t  JL^to.  kjj.    A^,  v.  tf*Ur,  X  5W».  fl.   Csnv, 
T.  Ar«i;|kM,  Lout  79.    r«»««9  V.  AiAt  AAf9.    ^feHftlfr;  iTMiy.  %  sjl- 

afitct  1^  cbifl  opisioa. 

was 
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*was  an  siction  of  ^ebt^  the  jury  might  have  guren  less  damages     1787. 
than  the^ole  sum  demanded.    If  this  had  been  an  action  on 


the  case  for  the  same  cause,  it  is  admitted  that  the  jury  might  ^^^JH!!^* 
have  given  onlj  nominal  damages.  Then  it  is  strange  that  the  ^f ^lkka. 
nature  of  the  action  should  alter  the  right  of  the  parties  or  the 
law  upon  the  subject.  Though  formerly  the  Courts  weie  rather 
strict  in  actionaof  debt,  yet  there  has  been  a  great  rehxation  in 
modem  times :  and  now  it  is  not  necessary  that  the  phintiff 
should  recover  the  whole  sum  demanded  («).  But  even  if  there 
be  no  relaxation  of  the  strict  original  rule,  this  veidict  is  wrong ; 
for  the  jury  should  have  given  the  whole  sum  decbred  for, 
namely,  2019/.  or  nothing.  If  the  jury  were  at  libeity  to  give 
344/-  which  is  less  dian  the  whole  sum  demanded,  they  oug|it 
not  to  have  been  prevented  from  exereistng  their  own  discretion, 
in  which  case  they  would  only  have  given  nominal  damages. 
Therefore  the  defendant  is  entiikd  to  a  new  trial  00  this 
ground  (for  a  verdict  for  too  little  is  as  irregular  as  a  verdict  for 
too  much. 

BuLLBR,  J.  The  distinction  between  an  action  of  debt  and 
on  the  case  is  this ;  at  common  iaw  an  action  on  the  case  only 
lay  against  the  sheriff  or  gaoler  for  an  escape,  in  which  case'the 
creditor  mi^t  recover  damages  for  the  officer's  misoondnct;  but 
still  he  had  a  right  to  recover  the  debt  against  the  original  debtor. 
But  the  statutes  gave  an  action  of  debt  against  the  sheriff  or 
gaoler  to  reeoTtr  at  once  the  sum  fior  which  the  prisoner  was 
charged  in  execution.  Now  those  being  affirmative  statutes  did 
not  take  away  the  common  law  remedy ;  so  that  the  creditor  has 
his  election:  but  if  he  adopt  the  ktter,  he  must  recover  the 
whole  sum  (^).  But  the  only  point  on.  which  I  had  any  difficulty 
is,  whether  a  voluntary  return  of  the  prisoner  before  action 
brought  be  not  equivalent  to  a  retaking  on  a  fresh  pursuit.  There 
is  a  strong  case  to  tins  efieot  in  Comynt  (r),  where  the  prisoner's 
return  before  action  brought  was  held  tantamount  to  a  retaking 
on  a  fresh  pursuit.  It  is  not  indeed  stated  in  that  case  whether 
it  was  after  the  return  of  the  writ,  though  it  appears  that  the 
^soner  was  in  execution. 

Bearcreft^  Bomr^  and  GMs^  shewed  cause  against  the  rule  \ 
and,  with  respect  to  the  second  objection,  contended  that, 
as  belwceu  the-  creditor  and  the  marshal,  this  must  be  taken  to 

{m)  Vide  %  Bta«.lt^  I»iH.    I>^*  6.  703-  »•  4-  ^  ^.  SI.  Rsp.  C  A  S49- 
(»)  %  BL  Xif.  X048.  W  Chamhtri  v.  Om^f  f^m.  Rtf.  554- 

Vol.il  K  b« 
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1787*  be  a  voluntary  escape.  For  thougfi  the  rules  are  to  some 
—  purposes  considered  as  the  walls  of  the  prisoiii  yet  the  mar- 
^'°"*  sbal  may  permit  a  voluntary  escape  even  from  the  walls  of  the 
Walkek.  prison  5  as  if  he  were  to  put  a  prisoner  into  a  room  mani- 
festly insecure.  Now  by  giving  the  prboner  the  rules  of  the 
prison  without  placing  »ny  guard  over  him,  he  knowingly  and 
willingly  afFordeH  the  prisoner  an  opportunity  of  escaping.  And 
flie  Stat.  8.  esf  9  W^  3.  r.  27.  which  is  relied  on,  makes  no  dif- 
ference in  this  case;  for  though  the  ist  section  enacts  that  the 
marshal  shall  keep  the  prisoners  within  the  walls  of  the  prison  or 
the  rules  thereof,  yet  no  authority  to  the  marshal  can  be  inferred 
from  thence  to  permit  a  prisoner  to  go  at  large  within  the  rules 
without  a  guard  to  attend  him.  But  the  very  reverse  is  to  be 
collected  from  the  statute,  which  says  that  the  marshal  sbatt 
keep  the  prisoners  within  the  walls  or  rules.  There  is  nothing 
compulsory  on  the  marshal  to  grant  the  rules  of  the  prison ;  he 
must  exercise  his  own  discretion,  and  it  is  at  his  peril  that  he 
does  it.  And  though  the  marshal  may  take  security  on  the 
prisoner's  obtaining  the  rules,  yet  there  is  no  privity  in  that 
respect  between  him  and  the  creditor.  And  there  can  be  no 
hardship  on  the  marshal's  being  responsible  in  these  cases,  be* 
cause  he  should  take  care  to  have  a  suflEicient  security.  But  if 
this  cannot  be  considered  as  a  vo/im^ayy,  escape  it  is  immaterial 
in  the  present  instance.  For  the  case  in  Ventris  is  decisive  that 
the  defendant  might  have  pleaded  to  the  first  count,  which  was 
for  a  voluntary  escape,  that  he  took  the  prisoner  on  fresh  pur- 
suit, without  traversing  the  voluntary  escape.  But  as  he  has 
not  pleaded  that  matter  to  the  first  count,  the  evidence  of  re- 
taking on  fresh  pursuit  was  inadmissible  on  the  general  issue ; 
and  dien  the  plaintiff  is  entitled  to  retain  the  verdict.  As  to  the 
third  objection:  strictly  speaking  perhaps  the  verdict  should  have 
been  taken  for  the  whole  debt ;  though  the  plaintiff  could  not 
llave  levied  under  the  execution  more  than  was  really  due.  At 
the  trial  it  was  contended  on  the  part  of  the  plaintiff  that  she 
was  entitled  to  the  sheriff^s  fees  of  poundage  upon  the  execife- 
tion ;  because  she  might  have  recovered  that  sum  against  the 
prisoner  himself.  But  the  judge  being  of  a  different  opinion, 
die  present  verdict  was  taken  under  his  direction.  But  if  that 
be  not  correct,  it  is  not  now  too  late  to  move  to  enter  up  the 
verdict  according  to  the  real  truth  of  the  case,  as  the  issue  is 
found  for  the  plaimiff.  At  all  events  the  defendant  cannot  urge 

it 
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it  as  a  ground  Sot  a  new  trial ;  he  cannot  complaiii  that  any  in^     i?^?* 
justice  has  been  done  to  himi  because  the  plaintiff  has  recovered  — — *^ 
too  Uttk  against  him:  and  if  this  be  a  defect,  it  is  an  error  upon    ^a^J^a* 
the  record  itself,  of  which  the  defendant  may  toke  advanuge  Walkii. 
by  moving  an  arrest  of  judgment. 

The  counsel  in  supp<^  of  the  rule  were  stopped  by  the 
Court 

AsHHURST,  J.  This  must  be  considered  as  a  negligent^  and 
not  as  a  voluntary^  escape :  for  by  the  8  &  9  W.  3.  the  rules 
are  to  all  intents  and  purposes  the  same  as  the  wallb  of  the  pri« 
aoo*  On  the  whole  there  appears  to  have  been  a  mi<itake  by 
confounding  the  difierent  counts  in  the  declaration.  AnA  as  the 
plainuff  is  at  liberty  to  give  a  negRgent  escape  in  evidence  under 
the  count  for  a  voluntarf  escape,  the  defendant  ought  to 
have  the  liberty  of  pleading  de  twvoy  in  order  that  he  may  put 
that  upon  the  record,  whidi  appears  to  be  a  good  defence  for 
him\  and  the  phintiff  may  have  liberty  if  he  please  to  amend 
his  dechration. 

BuLLERf  J.  It  is  impossible  to  consider  this  as  a  voluntary  es* 
€iq^«  The  Escape  is  not  voluntary  unless  it  be  with  the  consent 
or  by  the  default  of  the  marshal :  but  his  allowing  the  rules  of 
the  prison  is  no  default  in  him,  because  the  law  has  given  -a  sane* 
tion  toit }  and  it  cannot  be  inferred  from  thence  that  he  consented 
to  the  prisoner's  escape,  because  he  took  security  that  the  pri- 
soner should  not  go  beyond  the  rules,  and .  immediately  on  hia 
letum  the  defendant  confined  him  in  close  custody;  therefore  this 
flittst  be  taken  to  be  a  negligent  escape.  As  this  record  stands  the 
plaintiff  ts  entitled  to  a  verdict,  and  so  far  it  is  right;  becausedie 
marshal  on  tbq  general  issue  could  not  give  evidence  of  fresh  pur- 
suit. But  at  the  trial  the  law  was  mistaken  by  the  counsel  on  both 
«kks  and  by  myself.  It  was  contended  on  the  part  of  the  plain- 
iaS$  that  this  was  a  voluntary  escape,  which  was  denied  by  the 
ile&ndant's  counsel,  both  <^  them  going  on  the  misuken  idea 
that  a  voluntary  escape  was  material  to  be  proved  on  the  first 
Msue:  at  first  I  fell  into  the  same  mistake,  but  on  recolkctiog  the 
case  in  VetOris  I  ruled  otherwise.  Now  in  a  case  of  this  sorty 
where  both  parties  were  in  an  error  at  the  trial,  there  is  no  ob- 
lection  to  the  Court's  interposing  to  let  them  into  the  justice  of 
fbe  case^  which  can  only  be  efiected  by  granting  a  new  trials 
with  liberty  to  amend  the  pleadings.  With  respect  to  the  other 
objection  ^  a  question  has  been  raised^  whether  the  plaintiff  was 

K  2  entitled 
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1787.    entidcd  to  recoTcr  the  whole  penalty,  and  to  Icty  under  that  Ac 
poundage  and  fees  of  eiecution.    I  am  clearly  of  opinion  that 


^^ali^r  *^  plaintiff  was  not  entitled  to  recover  die  whole  of  the  penalty. 

wJIme,  This  action  of  debt  depends  on  two  very  old  statutes,  which 
never  have  nor  can  be  construed  literaUy ;  the  first  of  wMch  is 
mstm.  2.  («)  which  is  entitled  «  Hie  masters'  remedy  against 
their  servants,  and  other  accomptants/*  If  we  were  to  stop  hew, 
this  case  would  not  come  within  it :  but  then  it  enacts  «  Let  the 
««  sheriff  take  heed  that  he  do  not  suffer  him  (the  prisoner)  to  go 
«  out  of  prison,  and  if  he  do,  and  be  thereof  convict,  he  shaU 
«<  be  answerable  to  his  master  of  the  damage  done  to  him  by  such 
*<  his  setvant,  according  as  it  may  be  found  by  die  country,  and 
«  shall  have  his  recovery  by  writ  of  debt/'  This  statute  there- 
fore  enacts  that  the  creditor  shall  recover  against  the  gaoler  those 
damages  which  he  has  suffered  by  his  servant.  And  diis  sta- 
tute, by  a  liberal  construction,  has  hccn  held  to  extend  to  all 
cases.  The  neit  is  the  statute  of  i  Ric»  2.  c.  12.  which  in  ex- 
press terms  only  mentions  the  fvarden  of  the  Fleet  i  but  that 
also  by  construction  has  been  extended  to  all  gaolers.  The  sense 
of  diese  statutes  is,  that  the  party,  who  suffers  by  the  escape, 
shall  have  the  same  remedy  against-  the  gaoler  which  he  had 
ag^nst  the  debtor.  But  he  cannot  recover  more  than  he  could 
have  recovered  against  such  original  debtor ;  and  the  debtor  in 
this  case  would  have  been  entitled  to  be  discharged  on  paying 
what  was  really  due.  Then  as  to  die  poundage ;  I  think  I  was 
wrong  in  what  I  said  at -the  trial ;  for  the  poundage  is  part  of 
the  debt,  and  the  prisoner  ^ould  not  have  been  discharged  out 
of  execution  without  paying  (be  poundage :  and  dietefore  if  th^ 
plaintiff  was  entided  to  recover  at  all,  he  was  enthled  to  recover 
the  poundage  as  well  as  the  debt. 

Geosb,  5.  In  these  kind  of  cases,  I  have  always  understood 
diat  a  sheriff  or  gaoler  is  to  be  put,  as  between  him  and  the  cre- 
ditor, exacdy  in -the  place  of  fhe  debtor,  according  to  the  con* 
strucdon  which  my  brother  Butter  has  given  of  these  statutes. 
There  is  an  allowed  disdncdon  betvreen  an  acdon  of  •debt  and  an 
acdon  on  the  case ;  to  the  latter  case,  where  an  acdon  is  brought 
for  an  escape,  the  j  ury  are  at  liberty  to  give  such  damages  as  they 
shall  think  right  under  all  the  drcumstances  c^the  case,  and  a| 
shilling  is  frequendy  suffident :  for  many  cai^s  arise  of  great 

(•)  zsMlcsi. 

hardship 
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kurdihip  zfpmtt  the  gaoler.    But  I  take  the  true  constrocdon  of    1787^ 
these  statutes  to  be  that,  where  a  prisoner  escapes  out  of  execu- 


tion, the  gaoler  is  put  in  the  same  situation  in  whichr  the  origi-  ^j^f^,* 
nal  debtor  stood,  and  is  liable  to  pay  what  the  ogriginal  debtor  Waiksa. 
would  have  been  obliged  to  pay.  And  I  also  think  with  my  bro- 
ther Butter  that  the  plaintiff,  if  he  be  entitled  to  recover  at  all  i» 
this  action,  may  recover  the  poundage.  *  But  in  order  to  come 
at  the  justice  of  this  case,  I  think  there  should  be  a  new  trial, 
with  liberty  to  the  parties  to  plead  de  novo. 

AsHHURST,  J.  then  declared  that  he  was  of  the  same  opinion ; 
that  in  this  action  the  marshal  is  in  the  same  situation  as  the 
original  debtor  was ;  and  that  the  plaintiff  was  entitled  to  take 
the  poundage  as  well  as  the  debt,  if  he  were  entitled  to  recover 
either. 

Per  Curiam^  Let  there  be  a  new  trial,  on  payment  of  costs 
by  the  defendant,  with  liberty  to  both  par- 
ties ta  amend  the  pleadings. 


BoE  on  the  Demise  of  Hunter  against  Oaeliers    ^^^^ 
and  Others,  Assignees  of  Green,  a  Bankrupt.        i^«.4oih. 

IN  this  ejectment  a  special  verdict  was  found  before  GouU^  J.  Apnmio  in 
-*-  at  the  last  Assizes  at  Hertjerd,  which  stated  that  yohn  Hunter  J,*^J^* 
being  seised  in  fee  of  the  premises  in  quesnon,  demised  the  same  ttut  the 
by  two  several  leases  dated  24th  Decemier  1778  to  Green^  who  ,hailre-cii- 
for  some  time  before  had  been  and  afterwards  continued  to  be  a  t^on^^i^ 

tcnsnt  t 

dealer  in  horses,  for  twenty*one  years  from  Micbadmas  1778,  coromittiac 
at  rack  rents  for  both  farms  of  150/.  a  year,  without  any  fine  or  JJJ^Jf-^ 
other  consideration  than  the  yearly  rents  ;  in  each  of  which  wherrom 


leases  is  contained  thefollowing  proviso :  « that  if  the  said  yearly  ^^,  2,^^ 

«« rents  thereby  reserved,  or  either  of  them,  or  any  part  thereof,  ««««»^ 

<<  shall  be  behind  or  unpaid  for  twenty  days  next  after  the  re-  (1  rmu 

«  spective  days  of  payment^  being  lawfully  demanded;  or  if  *7?J^  ^ 

«  the  said  J.  Gretna  his  executors,  or  administrators,  shall  assign  '  "^  ^  'f  r      / 

««  over  the  indenture  of  lease,  or  assign  or  let  the  premises  there-  ^  ^  "^ 

«  by  demised,  or  any  part  thereof,  to  any  person  whatsoever  for /j<^  ,,U  ^> .  ^./i 

<^  any  time  or  times  whatsoever,  without  the  licence  or  consent  //  n  >  /  ^  ^ 

•«  of  the  said  J.  Hunter^  his  heirs,  and- assigns,  first  had  or  ob- 

^*  taioed  in  writing  under  bis  or  their  hands  for  that  purpose  \  or 

if 
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agaiati 


134  CASES  IN  MICHAELMAS  TERM, 

1787.  **  if  the  said  J.  Green,  bis  executors^  or  administrators,  sbaO  comnui 
<<  any  act  Qfhankruptcj  within  the  intent  and  meaning  rfany  statutes 
<<  made  or  to  be  made  in  relation  to  bankn^ts,  whereon  a  commission 
Gallixrs.  ci  j/jaU  issuer  and  he  or  they  shall  be  found  or  declared  to  be  a  bankrupt 
«<  or  bankrupts ;  or  if  he  or  they  shall  make  any  composition  with 
«  his  or  their  creditors  for  the  payment  of  his  or  their  debtSf 
«  though  a  commission  of  bankrupt  doth  not  issue,  or  if  he  or 
«  they  shall  make  any  assignment  of  his  or  their  effects  in  trust 
<<  for  the  benefit  of  his  or  their  creditors ;  that  then  andfoom 
<<  thencefsrth  in  any  of  these  cases  it  shall  and  may  be  lawful  to  and 
*^for  the  said'  J.  Hunter,  his  heirs,  and  assigns,  into  the  said  demised 
^premises  to  re-enter,  and  the  same  again  to  hare,  re-possess,  and 
«  enjoy,  as  in  his  or  their  former  estate,  any  thing  therein  con* 
<«  tained  to  the  contrary  notwithstanding."  It  is  then  found 
that  counterparts  of  the  said  leases  were  executed.  That  the 
two  farms  after  such  demise  and  before  the  bankruptcy  of  Green 
were  improved  by  the  bankrupt  30/. /fr  ann.  It  then  stated  the 
act  of  bankruptcy ;  that  a  commission  issued  thereon  on  3d  Fe^ 
bruary  1787  ;  that  Green  was  duly  found  and  declared  a  bank- 
rupt ;  and  that  the  defendants  afterwards  entered  into  the  pre- 
mises, and  were  possessed  as  assignees  under  the  commission  knd 
the  usual  assignment  \  upon  whom  the  said  John  Hunter  after- 
wards entered.     But  whether,  t^c» 

Rous,  for  the  plaintiff,  first  laid  out  of  the  question  one  fact 
stated  in  the  special  verdict,  relative  to  the  improvement  of  the 
estate,  which  he  observed  was  immaterial  to  the  decision  of  this 
case  (and  to  which  the  Court  assented).  This  question  arises 
out  of  the  case  of  Doe  dem.  Ld.  Stanhope  v.  Sheggs  (a),  in  which 
the  Court  were  equally  divided  on  the  legality  of  a  clause  in  a 
lease  which  restrained  the  assignment  by  the  executors.  The 
.  Court  there  doubted  whether  an  assignment  in  law  by  an  execu- 
tor was  a  forfeiture  of  the  lease,  because  as  it  was  leased  to  the 
original  tenant  and  his  eiecutors  eo  nomim,  it  was  argued  that 
the  restriction  was  inconsistent  with  the^grant,  inasmuch  as  alie- 
nation was  necessary  to  execute  the  trust  of  the  executorship. 
The  ground  which  will  "be  relied  on  here,  and  which  waft 
also  a  ground  of  argument  in  that  case,  is,  that  this  is  a  stipu- 
lation by  two  parties  against  the  rights  of  creditors.  But  a  ri^t; 
which  has  never  attached,  cannot  be  said  to4ie  devested.  And 
here  by  the  express  tetms  of  the  contract,  die  estate  is  absolattfy 

determined 
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determined  by  the  banknxptcy  of  the  lessee.    The  creditors  of     1787. 
the  lessee  have  no  more  reason  to  complain  of  the  determination 


of  this  estate  than  of  the  happening  of  any  other  event  on  which      .^°'. 
the  debtors  estate  depended :  as  if  he  held  an  e^zttpurauttr  vU^  GALniKi. 
and  that  life  dropped.     As  it  cannot  be  pretended  that  this  pro* 
▼ISO  is  contrary  to  any  positive  law,  this  case  must  be  argued  on 
the  ground  of  some  supposed  inconvenience :  but  that,  even  if  k 
Vftxc  true,  would  not  be  a  sufficient  ground  to  induce  the  Court 
to  rescind  the  express  contract  of  the  parties.    In  determining 
this  question,  it  is  material  to  consider  the  nature  of  this  con- 
tract :  it  is  an  agreement  respecting  the  culture  of  the  land  over 
which  the  lessor,  at  the  time,  of  entering  into  the  contract,  had 
an  unlimited  yicx  £sponendi :  and  he  contracts  with  the  tenant 
to  let  him  have  the  possession  of  the  land  in  consideration  of  re- 
ceiving a  certain  stipulated  proportion  of  the  annual  profits  and 
of  having  the  land  properly  cultivated ;  while  the  tenant  on  his 
part  is  to  receive  a  just  reward  for  his  labour.   Such  is  die  mam* 
fest  intention. of  the  parties,  and  this  proviso  is  the  only  efiectual 
means  of  carrying  that  intention  into  execution.     As  long  as 
leases  have  existed,  covenants  respecting  the  mode  of  cultivation    - 
have  been  inserted*    For  the  landlord's  object  is  not  merely  to 
secure  the  rent  for  the  present  year,  but  to  take  care  that  the 
mode  of  cultivation  shall  be  such,  that  the  future  profits  shall 
not  be  diminished  or  the  estate  injured.    For  this  purpose  it  is 
necessary  that  the  tenant  should  have  some  skill,  and  a  stock  in 
proportion  to  the  farm  \  it  is  material  therefore  that  the  landlord 
should  fix  on  a  tenant  in  whom  he  can  confide;  and  he  is  war- 
ranted in  providing  that,  if  any  event  haj^n  by  which  the  lessee 
may  be  deprived  of  the  means  of  fulfilling  the  contract,  the  land 
shall  revert  to  him.    It  would  be  a  hardship  on  the  landlord  to 
deprive  him  of  the  estate  when  the  conditions  on  which  he  ex- 
pressly leased  it  can  no  longer  be  complied  with ;  for  the  cove- 
nants only  bind  the  contracting  parties,  and  the  assignee  in  re- 
spect of  his  actual  possession,  and  the  lease  may  pass  into  the  hands 
of  a  beggar  or  one  who  is  destitute  of  skill.    Although  the  vali- 
dity (tf  such  a  covenant  as  the  present  has  never  been  established 
in  any  decision,  yet  it  appeared  on  inquiry  in  the  case  of  Lord 
Stanhope  v.  tiiggs  diat  similar  covenants  had  been  inserted  in  the 
leases  granted  by  all  the  great  families  for  fifty  years  preceding : 
and  as  they  were  never  even  called  in  question  till  the  case  of 
Lord  Stanhcpe  v.  Siiggs^  the  acquiescence  of  Westmrnter-baU 

upon 
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1787.    upon  such  a  subject  afibrds  a  strong  presumption  that  they  wcr« 
at  first  inserted  and  afterwards  continued  hj  the  advice  of  the 


«!^  most  eminent  men  in  the  profession.  But  though  this  precise 
GALtisat.  point  has  never  yet  been  decided,  the  principle  contended  for,  cu* 
Jus  est  dart  if  us  est  iisposiere^  is  universally  recognised.  The  most 
whimsical  disposition  of  the  land  is  indulged  in  the  old  books ; 
and  even  conditions,  though  not  within  the  power  of  the  cove- 
nanting party,  are  not  invalid,  if  they  be  not  impossible;  as  a 
covenant  that  it  shall  rain  to-morrow,  i  Ro.  Abr.  420.  A 
Court  of  Equity  will  refuse  to  compel  a  lessor  to  renew  a  lease  in 
£ivour  of  the  assignees  of  a  bankrupt,  i  Eq.  Cos*  Mr.  53. 
Mudi  less  therefore  will  a  Court  of  law  resdnd  a  contract  which 
guards  against  such  an  event.  And  the  act  and  intention  of  the 
person,  who  has  tht  jits  disponemlif  and  who  afterwards  becomes 
insolvent,  have  always  been  favoured  in  equity  agunst  bis  gene- 
ral creditors.  •  Rttssel  v.  Russel^  Brown  26g*  Fandenanker  v. 
Daborough^  %  Fern.  96.  Mojsesy.  Uttte^  2  Fern.  194.  Jaeoksm 
>.  fFilliams,  i  P.  Wms.  382.  Parker  y.  Djfc/,  I  Eq.  Cos.  Abr. 
54.  and  Bennet  v.  Davis^  2  P.  Wms.  316. 

Morgan^  for  the  defendant,  contended  that  this  condition  was 
repugnant  to  the  grant,  and  was  therefore  void.  The  former 
part  of  the  lease  conveys  an  absolute  term  to  the  lessee ;  there- 
fore the  subsequent  proviso,  which  i^  not  only  repugnant,  but 
is  also  to  the  prejudice  of  third  persons,  is  illegal.  This  condi- 
tion was  inserted  for  the  purpose  of  defeating  the  just  rights  of 
creditors,  and  Is  equivalent  to  a  proviso  that  the  lease  should  not 
be  proved  under  a  commission  of  bankrupt ;  and  therefore  it 
cannot  be  enforced.  Besides,  the  assignment  in  this  case  cannot 
work  a  forfeiture.  In  Goring  v.  Warner  (0),  where  a  lessee  co- 
venanted that  neither  he  nor  his  eiecutors  or  administrators 
would  assign  the  term  without  the  lessor's  consent,  with  a  power 
of  re-entry  to  the  lessor  in  such  case,  and  that  the  lease  should 
be  void  $  the  lessee  died,  hiacxecutor  entered,  and  afterwards 
became  a  bankrupt,  and  the  lease  was  assigned  over  by  the  as- 
^gnees  under  his  commission  for  a  valuable  consideration  to  the 
plaintiff,  who  brought  lus  bill  to  be  relieved  against  the  proviso, 
and  to  stay  proceedings  in  an  ejectment  brought  against  him 
Qpon  it;  Lord  Chancellor  MaedisfM  held  clearly  that  the 
assignment,  being  done  by  the  authoritj  of  a  statute,  would  su- 
persede any  private  agreement  between  the  parties,  and  tfiatthe 

(«)aJf^G«i•^llr.loa 

assignmenf. 


IN  TH*  TW£NT¥-<IGHTH  YkAR  OF  OEOROE  III.  «37 

assignment  by  the  assignees  was  no  breach  of  the  condidon.  So     1787. 
in  Crusoe  dcm.  Blencowe  v.  Bu^  {a\  where  a  lessee  for  twenty* 


B.AB 

one  years,  who  had  covenanted  not  to  assign,  made  an  ander-     «Mi«j# 
lease  for  pare  of  the  term,  the  Court  held  that  the  under  lease  OALuiat* 
was  not  a  breach  of  the  covenant  or  condition ;  and  it  was  there 
said,  <<  that  the  lessee  becoming  a  bankrupt  was  a  d<»ng  or 
«f  putting  it  away,  but  it  did  not  amount  to  a  breach  of  the 
«  covenant/'    This  proviso  is  also  void  on  another  ground ;  for 
the  lease  first  contains  an  absolute  grant  of  a  term  to  a  tenant, 
then  follows  a  condition  which  operates  in  the  nature  of  a  grant 
by  the  tenant,  and  for  which  there  is  no  consideration.    Now 
every  grant  by  a  bankrupt  without  consideration,  whereby  the 
rights  of  third  persons  are  bjured,  is  voidf  both  by  the  com- 
mon law  and  the  Statutes  relating  to  bankrupts  {h).    The  bank- 
rupt, by  means  of  being  in  possession  of  this  estate,  was  enabled 
to  obtain  a  collusive  credit,  and  to  defraud  his  creditors.    The 
proviso  in  this  lease  therefore  must  be  void  on  the  principle 
which  governed  the  cases  of  Ryd  v.  RoUe  {c\  Bryon  v.  W^{i)$ 
and  Mace  v.  CaJeU(e).  It  will  be  unjust  as  against  the  cicdtioff 
to  construe  this  into  a  forfeiture :  for  the  verdict  states  that  the 
bankrupt  improved  the  estate  30/.  fer  anmm.    So  that  the 
possession  of  this  estate  has  induced  the  bankrupt's  cieditois  to 
advance  large  sums  of  money  to  the  tenant,  which  he  has  laid 
out  in  improvements,  and  from  which  diey  will  derive  no 
benefit  if  the  plaintiff  succeed  in  this  action.    If  this  conditbn 
be  enforced,  it  will  hold  out  an  encouragement  to  hmdlords 
and  tenants  to  collude  together  to  the  prejudice  of  innocent 
parties;   or  it  will  deter  persons  from  advancing  money  to 
farmers  for  the  improvement  of  their  lands,  which  in  its  con* 
sequences  must  be  highly  detrimental  to  the  public. 

AsHHURST,  J.  The  only  question  is,  whether  a  proviso  in  a 
lease,  that  if  the  lessee  conmiit  an  act  of  bankruptcy,  or,  in 
other  words,  do  any  of  those  acts  upon  which  a  commission  of 
bankrupt  may  be  sued  dut,  the  landlord  shall  have  a  right  to  re- 
enter,  be  legal  or  not  ?  The  general  principle  is  clear,  that  the 
landlord,  having  the  jus  dispomniE,  may  annex  whatever  con- 
didons  he  pleases  to  his  grant,  provided  they  be  not  illegal  or 
un^asonable.  Then  is  this  proviso  contrary  to  any  express  law  j 

(a)  zJPilf.tSA'  (^)i  7«.x.f.X5.«i5.aiidSI  7m.  Ut,l^t^tt» 
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1787.    ^'f  80  uiifeaionable  u  that  the  law  will  pronounce  it  to  be  void  ? 
That  it  is  not  against  any  positive  law  is  admitted ;  and  no  case 


^^i  ***•  ^Cidcd  it  to  be  illegal.  In  the  case  of  Lord  Stanhope 
GALutRi.  agailist  Skeggs,  the  Court  were  divided  in  opinion  upon  the 
question  which  arose  there ;  therefore  that  is  no  authority  eidhet 
way:  but  considering  what  the  ground  of  that  difierence  vras, 
it  is  some  authority  in  support  of  this  proviso;  for  the  doubt 
arose  upon  considering  whether  a  clause  of  restraint  could 
operate  upon  executors  to  prevent  them  from  assigning  land 
.  which  was  expressly  leased  to  the  original  tenant  and  iis  execu^ 
t9ri,  eo  nomine^  when  that  was  the  only  means  by  which  they 
could  exercise  their  trust.  Now  that  doubt  does  not  occur  in 
this  case,  this  question  turning  on  a  difierent  point.  This 
proviso  then  not  being  against  any  express  authority  of  law,  it 
remains  to  be  considered  whether  it  be  void  or  unlawful  at 
against  reason  or  public  policy  ;  no  w  it  does  not  appear  to  me  to 
be  against  either.  First,  it  is  reasonable  that  a  landlord  should 
exercise  his  judgment  with  res[fect  to  the  person  to  whom  he 
trusts  the  management  of  his  estate  \  a  covenant  therefore  not 
to  assign  is  legal;  covenants  to  that  efiect  are  frequently  in« 
serted  in  leases ;  ejectments  are  every  day  brought  on  a  breach 
of  such  covenants.  The  landlord  may  very  well  provide  that  the 
tenant  shall  not  make  him  liable  to  any  risk  by  a  voluntary  assign* 
ment,  or  by  any  act  which  obliges  him  to  relinquish  the  posses* 
sion.  If  it  be  reasonable  for  him  to  restrain  the  tenant  from 
assigning,  it  is  equally  reasonable  for  him  to  guard  against  such 
an  event  as  the  present,  because  the  consequence  of  the  bank* 
ruptcy  is  an  assignment  of  the  property  into  other  hands.  Per* 
haps  it  may  be  more  necessary  for  the  landlord  to  guard  against 
this  latter  event,  as  there  is  greater  danger  to  be  apprehended 
by  him  in  this  than  in  the  former  case.  Persons  who  are  put 
into  possession  under  a  commission  are  still  less  likely  to  take 
proper  care  of  the  land  than  a  private  assignee  of  the  first  tenant. 
Neither  is  there  any  reason  of  public  policy  to  be  urged  against 
allowing  such  a  proviso.  It  conduces  to  the  security  of  landlordsj 
which  can  never  be  urged  as  a  ground  of  objection  on  that  head. 
On  the  whole  therefore  I  am  of  opinion  that  this  is  a  valid  pro- 
viso ;  and,  the  lease  having  been  forfeited  by  the  tenant's  becom* 
ing  a  bankrupt,  the  lessor  of  the  plaintiflF  is  entitled  to  recover. 
ButLER,  }•  after  commending  the  condseness  of  the  special 
verdict,  and  recommendtog  it  as  $n  example  in  future,  saidt 

The 
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The  question  lies  in  a  very  narrow  compass  (  whether  a  pfOfise     1787. 

in  a  lease  for  twenty-one  years,  that  it  shall  be  void  if  the  lessee  ■'         •  * 
become  a  bankrupt,  be  good  in  law  ?    The  defendant's  counsel 


has  commented  mach  upon  the  different  parts  of  this  proviso.  Oaluiis. 

I  cannot  say  whether  any  part  of  it  may  or  may  not  be  objeo- 

tionahle  with  reference  to  the  statutes  concerning  bankrupts ; 

we  are  now  to  decide  upon  the  construction  of  a  proviso  at 

common  law,  and  not  on  any  statute.    There  is  a  great  differ* 

ence  between  them :  Lord  Chief  Justice  WUmei  took  the  dis*- 

tinction  in  a  case  before  him  in  the  Common  Pleas,  in  which 

his  Lordship  said,  where  the  question  depends  on  a  8tatute»  \jruiti*%  R. 

that  mows  down  all  before  it,  and  it  acts  hke  a  powerfal  tyrant  574-] 

that  knows  no  bounds :  but  the  common  law  operates  with  a 

more  lenient  hand }  it  roots  out  that  which  is  bad,  and  leaves 

that  which  is  good.    The  question  here  is,  whether  this  proviso 

be  good  according  to  the  principles  of  the  common  law  as  to 

that  part  of  it  on  which  this  question  arises,  namely,  the  act  of 

banlmiptcy,  which  is  the  only  point  necessary  to  be  considered. 

The  cases  cited  by  the  defendant's  counsel  have  not  the  least 

analogy  to  the  present  question.    That  whi^  was  cited  from 

Equity  Cases  Abridged  proves  nothing  to  this  purpose.    It  was 

there  uktn  for  granted  that  a  clause  to  prevent  alienation  by  tifie 

tenant  was  good ;  but  the  Court  considered  that  the  pavticttlar 

alienation  in  question  was  not  within  the  terms  of  the  covenant, 

because  the  covenant  only  extended  to  the  act  of  the  party,  and 

that  was  an  alienation  in  law,  for  the  assignment  was  by  virtue 

of  a  statute.   This  case  has  also  been  argued  on  general  princi* 

pies  of  inconvenience,  because  the  possession  of  an  estate  on  sudi 

terms  enables  tenants  to  hold  out  false  colours  to  the  workL 

But  that  sort  of  observation  does  not  apply  to  the  case  of  knd ; 

for  a  creditor  would  not  rely  on  the  bare  possession  of  the  land 

by  the  occupier,  unless  he  knew  what  interest  he  had  in  it.    If 

he  were  desirous  of  knowing  that,  he  must  look  into  the  lease 

itself;  and  there  he  would  find  the  proviso  that  the  tenant's 

interest  would  be  forfeited  in  case  of  his  bankruptcy.  The  stock 

upon  a  farm  may  indeed  induee  a  credit ;  but  that  will  not 

govern  the  present  case.  It  is  next  urged  that  this  is  equivalent 

to  a  proviso  that  the  lease  shall  not  be  seised  under  a  eommis- 

don  of  bankrupt ;  the  defiendant's  counsel  having  first  suppoeed 

the  lease  to  be  glinted  absolutely  for  a  cettiin  tenn»  and  then 

that  RsidMei|ittmpffinfo  to  Rdded  to  that  effect  Such^pmriao 

'  as 
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1787.    as.thatindeedwimldbebad,  becaiiKit  wouldbeiepognin 

the  grant  itself:  but  here  there  is  an  express  KmttatioR  that  the 


^^^     lease  shall  be  Toid  upon  the  fact  of  the  lessee's  becoming  a  baak- 
Oalueri.  nipt.    It  is  clear  that  the  landlord  in  this  case  parted  with  the 
term  on  account  of  his  personal  confidence  in  his  tenant ;  that 
b  manifestly  the  case  in  all  leases  where  clauses  against  aliena- 
tion are  inserted.    The  landlord  perhaps  relies  on  the  tenant's 
bonerty ;  or  he  approves  of  his  skill  in  farming,  and  thinks  he 
will  take  more  care  of  the  farm  than  another;  and  therefore  he 
has  a  right  to  guard  against  the  event  of  the  estiite's  falling  into 
[6  Bmd.      the  bands  of  any  other  person,  who  may  not  manage  it  so  well 
537']         as  the  original  tenant.    Suppose  a  lease  were  made  for  twenty* 
one  yearSf  on  condition  that  the  tenant  shall  so  long  continue  to 
occupy  the  land  personally  ;  there  could  be  no  objection  made  to 
such  a  condition,  for  the  personal  confidence  is  the  very  motive 
of  granting  the  lease  ;  and  that  is  like  the  present  case.    Lord 
Sianief/s  case  does  not  apply  at  all  to  this.     In  the  first  place, 
the  Coun  were  equally  divided,  and  therefore  the  case  is  of  no 
authority.    In  mentioning  this,  I  do  not  mean  to  say,  or  even 
to. insinuate,  that  the  opinion  which  I  then  held  was  right; 
But  there  is  a  great  difierence  between  the  two  cases :  for  there 
the  lease  was  granted  to  the  tenant.  Us  executors^  and-  admanis« 
trators :  they  were  to  take  as  such,  which  gave  rise  to  the  doubt 
in  that  case ;  and  Lord  Mansfield  there  said,  the  difficulty  is, 
that,  as  by  the  terms  of  the  lease  the  executors  were  to  take,  the 
subsequent  proviso  that  they  should  not  assign  seems  to  be  re- 
pugnant to  the  grant  itself.    Agsdn,  that  was  not  a  husbandry 
lease  £or  twenty-one  years,  like  the  present,  but  for  forty-one 
years ;  and  there  may  be  great  reason  for  a  distinction  between 
the  two  terms ;  for  if  such  a  proviso  as  this  were  inserted  in 
very  long  leases,  it  would  be  tying  up  property  for  a  considerable 
length  of  time,  and  would  be  open  to  the  objection  of  creating 
a  perpetuity.    But  the  principal  ground  is,  that  this  is  a  stipu- 
lation not  agadnst  law,  not  repugnant  to  any  thing  stated  in  the 
fof  mer  part  of  the  lease,  but  merely  a  stipulation  against  the  act 
of  the  lessee  himself,  which  I  think  it  was  competent  for  the 
lessor  to  make. 

GfLOSBf  J.  The  question  is,  whether  the  hndiord  may  not 
tdpulate  that  he  will  let  hb  land  only  to  the  tenant,  or  to  such 
assignee  of  the  tenant  as  the  landlord  shall  approve  of.  1  know 
of  no  statute  or  ease  which  says  that  such  a  stipulation  is  bad. 

The 
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Hie  defendant's  counsel  has  called  t6  his  assistanoe  the  titt  ii9j. 
Jm.  t.  bat  diat  has  tocrer  been'  constnied  to  extend  to  lands,  it 
only  relates  to  goods  and  chattels.  The  argument  of  the  te- 
nant's obtauntng  credit  by  holding  out  false  coloarSf  does  not  oAutat. 
apply  to  the  case  of  land,  but  merely  to  goods ;  for  a  man  does 
not  get  credit  merely  from  the  ^ceupaAon  rf  land^  but  from  the 
interest  which  he  has  in  it ;  in  order  to  know  which  it  is  ne- 
cessary that  the  creditor  should  see  the  lease,  which,  when 
produced,  would  shew  that  the  estate  would  be  defeated  upon 
the  tenant's  becoming  a  bankrupt.  Therefore  the  argument 
derived  from  the  credit  which  the  tenant  is  likely  to  get  by  be^ 
tng  in  possesion  of  the  land,  can  have  no  weight  in  this  case. 
As  to  the  inconvemence  which  it  has  been  contended  will  arise 
from  establishing  the  vaUdity  of  this  proviso,  it  rather  bears  the 
other  way ;  for  this  cannot  be  determined  to  be  illegal' on  any 
principle  which  would  not  equally  extend  to  leases  which  are 
every  day  granted  in  large  towni),  restraining  the  assignment  of 
bouses  to  persons  exercising  obnoxious  trades ;  that  not  only 
diminishes  the  value  of  the  particular  house  so  assigned,  but 
also  the  adjoining  houses,  belonging  probably  to  the  same 
landlotd. 

Judgment  for  the  plaintiff  («)• . 

(«}  viae  lUt  i.  Offgnm  ▼•  ffarrittm^  p.  4S5. 


Kino,.  Assignee  of  Langman,  agatnst  Lsith.      .  wum^, 

^  ASE  for  money  had  and  received  to  the  ube  of  the  plain-  u%tndtt  ^ 
^^  tiff,  as  asrignee,  money  paid,  laid  out  and  expended,  mo-  ^^^^^  c 
ney  lent,  and  on  account  stated.    Plea,  Nou  assntnpjit.    On  a  lyincin 
motion  to  set  aside  the  verdict,  which  had  been  given  for  the  S^^^'^. 
plaintiff,  and  to  enter  a  nonsuit,  it  appeared  from  the  report  of  ^ "°y- 
GcuU,  J.  before  whom  tins  cause  was  tried  at  the  last  Mmdstma  ngnccs  may 
asuzes,  that  Longman  the  bankrupt  was  arrested  on  the  19th  jj^an^** 
of  January  last  at  the  suit  of  the  plaintiff,  and  that  he  became  «<»ct  ^^ 
a  bankrupt  by  lying  two  months  in  prison,  which,  expired  on  ^.j^' 
the  2(Sth  of  March,    On  the   ipdi  of  FAruarj  the  plaintiff's  ?  P^°» 
attorney  gave  notice  by  a  letter  to  the  defendant,  (who  had  183.  4' 
been  employed  by  Longman  about  the  latter  end  of  January  as  whoT'i^v^^ 
a  broker  to  sell  his  efiects,)  not  to  sell  them,  because  Longman  >os  notice 
had  committed  an  act  of  bankruptcy,  that  a  commission  of  bank-  mfatira^'"^ 

would  be 
iMttcd  apiait  hfan,  kUi  lut  foodi  tad  paya  liim  the  produce  befdte  the  two  montjlis  are   exptied. 

[*7«m'iR.466.    6T.R.697.    8lbid.5O70 
rupt 
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1787.  ^P^  ^<>^  shortlj  be  bsued  agidnst  him»  and  tbat  the  act  of 
■  bankruptcy  wottld  lelatc  to  the  day  when  it  wai  committed, 
^Fo  which  was  some  time  past.  The  defendant  in  his  answer  to 
illiiTB.  this,  dated  the  a3d  Febmary^  said,  that  as  he  had  advertised  the 
^i^Knt.  *^  *"^  h^^n  to  sell,  and  the  goods  would  not  produce  the 
4  fiL  117-  sum  for  which  Longman  was  in  prison,  he  had  thought  it  bet- 
^  ter  to  complete  the  sale ;  and  that  he  had  sold  the  efiects  with- 
out  any  design  to  defraud.  On  the  1st  Marcb  the  defendant 
paid  Longman  120/.  being  the  produce  of  the  sale.  The  de- 
fendant's counsel  objectedi  first,  to  the  form  oi  the  action,  and 
that  it  should  have  been  trover;  and  secondly,  that  the  sale  and 
payment  were  good,  being  before  the  act  of  bankruptcy  was 
complete.  But  the  learned  judge  over-ruled  these  objecdons, 
and  gave  the  defendant  leave  to  move  to  enter  up  a  nonsuit 
without  costs. 

A  rule  having  been  obtained  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered  up, 

JSond^  Serjeant,  shewed  cause  ^  and  in  answer  to  the  first  ob- 
jection, cited  Hitdnn  and  Others  v.  CompMl  and  Others  (« ), 
which  clearly  estabUahes  that  the  assignees  have  their  electito  to 
bring  either  trover  or  assumpsit.  Secondly,  there  is  as  little  doubt 
upon  the  other  point.  For  it  appears  from  Rase  v.  Green  (*), 
and  CoppendaU  v.  Bridgen  and  Another  (c),  that  the  property  of 
the  bankrupt  vested  in  the  assignees  by  relation  from  the  arrest: 
and  as  the  defendant  paid  the  money  over  to  the  bankrupt  after 
express  notice  of  the  bankrupt's  situation,  he  cannot  be  protected 
by  either  of  the  statutes  relating  to  bankrupts,  which  indemnify 
pasons  paying  to,  or  receiving  money  from,  the  bankrupt  with- 
out notice }  and  indeed  the  19th  Geo.  2.  r.  32.  /•  !•  avoids  pay- 
ments made  with  the  knowledge  of  the  bankrupt's  being  in  in- 
solvent circumstances. 

Erskne  and  Mingay^  in  support  of  the  rule,  insisted  that  the 
present  form  of  action  could  not  be  maintained  against  the  de- 
fendant, for  that  trover  only  lay  in  such  a  case ;  because  at  the 
time  of  the  payment  by  the  defendant  to  the  bankrupt  no  act  of 
bankruptcy  had  been  conmiitted ;  nor  did  it  necessarily  follow 
from  the  bankrupt's  situation  at  that  time  that  the  act  of  bankp 
ruptcy  would  be  complete,  upon  which  a  commission  could  be 
auedouc  There  b  no  case  in  which  it  has  been  held  that  money 
received  before  the  act  of  bankruptcy  is  received  to  the  use  cf 

(«}  %  SL  Jtef.  8s7.  3  fTid.  jo4<  (Q  z  Burn  4V*  (0  »  ^"rr*  ti^ 

the 
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the  assignees.    The  notice  to  the  defendant  cannot  vary  dus     1787. 
case,  because  there  was  no  act  of  bankruptcy  at  that  time  to  ■ 
which  the  notice  could  refer ;  and  the  statutes  concerning  bank-     ^^* 
rupts  only  speak  of  payments  made  after  notice  of  the  bank**    Liitb. 
ruptcy.    The]^  admitted  .  that  if  the  defendant  had  kept  the 
money  himsr-If  arising  from  the  sale  of  the  goods,  or  had  paid     < 
it  over  to  a  third  person,  or  even  to  the  bankrupt  himself,  after 
the  26th  of  March^  the  plaintiff  would  have  had  an  election 
cither  to  bring  assumpsit  or  trover ;  and  then  the  c^$t  of  Hitcbim 
V.  Campbell  would  have  applied.    But  any  time  before  the  a6th 
of  March  the  bankrupt  might  have  recovered  this  money  in  an 
action  for  money  had  and  received  to  his  use :  then  the  defend* 
ant  was  warranted  in  doing  that  voluntarily  which  the  law 
would  have  compelled  him  to  do.    In  CofpendaU  v.  Bridgii$^ 
Lord  Mansfield  said,  <<  If  the  sheriff  had  returned  that  he  had 
^  levied,  C5V.  and  had  actually  paid  the  money  to  the  plaintiffs 
<<  on  the  a6th  (which  was  within  two  months)  the  sheriff  would 
M  have  beea  excused,  because  it  was  impossible  for  him  at  that 
<<  time  to  know  diat  the  defendant  would  lie  two  months  in 
<<  prison**'    Now  in  the  present  case  the  money  was  actually 
paid  before  the  expiration  of  the  two  months }  and  the  defend- 
ant is  therefore  protected  according  to  the  doctrine  laid  down  in 
that  case. 

AsHHURST,  J.  Whatever  doubt  may  have  been  formerly 
entertained  upon  this  question,  it  is  now  clear  that  the  assignees 
of  the  bankrupt  have  an  election  to  bring  either  trover  or  as-  . 
•umpsit  in  a  case  like  the  present.  The  only  distinction  at- 
tempted to  be  taken  between  this  and  other  acts  of  bankruptcy 
ia,  that  all  the  other  acts  of  bankruptcy  are  complete  in  them- 
advts,  whereas  this  is  a  complicated  matter,  and  is  inchoate  till 
the  party  has  lain  in  prison  two  months ;  and  therefore  the  act 
of  bankruptcy  is  not  complete  till  the  expiration  of  that  time. 
Bot  I  do  not  think  that  makes  any  difference ;  for  as  soon  as 
the  two  months  are  expired,  it  relates  back  to  the  time  of  the 
first  arrest,  and  then  operates  as  if  the  arrest  were  a  complete 
act  of  bankruptcy  in  itself.  Then  if  the  act  of  bankruptcy 
ovev-reich  all  intermediate  acts  so  as  to  vest  the  property  in  the 
assignees  from  the  time  of  the  act  committed,  it  follows  as  a 
necessary  consequeaoe  that  they  may  either  affirm  or  disaffirm 
•  tfct  act  of  any  party  who»  after  the  act  of  bankruptcy,  has  coa- 
Tcrted  the  traders  cffcM  into  money,  either  by  bringing  an 

.  action 
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1 787.    action  for  money  had  and  receired  to  their  use,  or  by  bringing 

■  trover;  and  here  they  have  chosen  the  former.    The  statute 

^*^J5^     of  George  the  Second  makes  no  difference ;  that  only  provides 

I.X1TB.     that  no  payment  shall  be  set  aside  which  is  bond  fide  made  to  the 

bankrupt  in  the  common  course  of  trade :  but  dus  cannot  be 

said  to  be  a  payment  really  and  honifide  made  in  the  common 

course  of  trade,  because  die  defendant  had  express  notice  of 

the  bankrupt's  situation.    And  though,  strictly  speaking,  at  the 

time  of  the  notice  the  act  of  bankruptcy  was  not  complete,  yet 

after  that  notice  the  defendant  was  not  warranted  in  paying  the 

money  over  to  the  bankrupt,  and  it  cannot  be  called  a  bond  fide 

payment 

BuLLBR,  J.  With  regard  to  the  second  point :  whether  diis 
be  considered  on  the  construction  of  the  bankrupt  laws,  or  on 
the  cases  adjudged,  I  have  not  the  smallest  doubt  but  that  die 
bankruptcy  relates  to  the  day  on  which  the  bankrupt  was  arrest- 
ed ;  and  the  Court  are  bound  to  consider  it  so,  and  reason  upon 
it  as  such.  The  other  objection  as  to  the  form  of  the  actioftf 
UT.  R.  ^^^^^  ^  I^^c  t'cci^  decided  by  the  case  of  Hkdnn  v.  Campkltf 
A11.3  which  says,  that  the  assignees  have  their  election  to  brin|^  either 
trover  or  assumpsit.  But  without  entering  into  the  cases  upon 
that  subject,  I  should  be  disposed  to  support  the  htter.  For  that 
is  most  beneficial  to  the  defendant;  because  in  trover  the  plains 
tiff  may  recover  the  full  value  of  the  goods  though  the  sale  may 
not  actually  have  produced  more  than  half  their  worth ;  but  in 
assumpsit  die  assignees  are  only  entitled  to  recover  what  the  party 
really  received,  which  is  only  what  the  sale  of  the  goods  pro* 
duced.  But  even  supposing  there  had  not  been  any  other  case 
upon  this  subject,  there  could  be  no  doubt  in  this  case ;  for  the 
letter  written  by  the  defendant  in  answer  to  one  from  the  plain* 
tiff's  attorney  is  decisive  that  this  action  will  lie.  For,  first,  he 
had  notice  that  the  bankrupt  was  in  insolvent  circumstances^ 
that  he  was  in  gaol,  and  that  the  goods  did  not  come  inso  hb 
possesion  till  after  the  arrest }  to  which  he  returned  for  answtt 
that,  as  he  had  advertised  and  begun  the  sale,  and  that  the  goods 
would  not  produce  the  sum  for  which  the  bankrupt  was  in  prisOD^ 
he  had  thought  it  better  to  complete  the  sale,  and  that  he  had 
sold  the  efiects  without  any  design  to  defraud.  Now  this  is  at 
much  as  if  he  had  sud,  tfalt  it  was  most  beneficial  for  him  disK 
the  goods  should  be  sold,  but  diat  he  would  hold  the  money 
for  those  who  were  really  entided  to  it. 

Gftost, 
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GuofiR,  J.    What  is  admitted  by  the  defendant's  counsel  is     1787.- 
decisive  that  an  action  for  money  had  and  received  will  lie  in  ■■■ 
this  case ;  because  these  goods  at  the  time  of  the  sal(e  belonged,     ^J^^ 
not  to  the  bankniptt  but  to  the  assignees  by  relation  back  to  the     Lbitk. 
act  of  bankruptcy.    So  that  the  defendant  having  sold  their 
goods,  is  liable  to. an  action  for  money  had  and  received  to  their 
use  ;  and  particularly  so  as  it  appears  that  he  had  express  notice 
of  the  insolvency  of  the  bankrupt.    The  only  distinction  between 
trover  and  assumpsit  is  that  which  has  been  mentioned  by  my 
brother  BuUetf  which  is  in  favour  of  the  defendant^  because  in 
an  action  of  trover  the  plaintiff  may  recover  the  full  value  of  the 
goods  at  the  time  when  they  were  taken  :  but  in  assumpsit  for 
money  had  and  recbived,  the  plaintiff  considers  the  party  selling 
the  goods  as  his  agent,  and  is  entitled  to  recover  only  the  sum 
for.  which  they  were  actually  sold.    On  both  points  it  is  equally 
dear  that  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 


The'  King  against  Filewood  and  Another.         rtMrsd^^ 

AW.  %%d. 

/^N*  an  information  being  filed  against  the  defendants  (tf),  Onade- 
^^  who  were  Justices  of  the  peace,  for  improperly  granting  ^"JJjJj^'^^ 
an  ale  licence.  Carter^  the  prosecutor's  attorney,  entered  into  » iDfocma- 
a  recognizance  in  ao/.   to  prosecute  the  information  nath  noccoucicd 
efiect,  as  required  by  the  4  tt*  5  »^.  £^  ^.  ^-  '8-  -f-  2.    At  «n^  t^ 
the  trial  at  the  last  assizes  for  Surrj  the  defendants  were  ac«  e^'Af.r.iS.  . 
quitted.    And  the  defendants'  costs  having  been  since  taxed  Jey'^^a^ 
to  54/.  a  rule  was  obtained  to  shew  cause  why  an  attachment  <«J«>t  of 
dionia  not  issue  against  Carier  for  not  paying  those  (costs.   This  nin^c^n- 
application  was  made  for  the  purpose  of  taking  the  opinion  of  ^^^^'^^ 
•the  Court  on  the  construction  of  the  4  (sf  5  JF.ist  M.ifikA  wtoM)T 
second  section  of  which  enacts  «  that  no  information  shJl  be  2SJ;]I[|^' 
^  filed  tili  the  prosecutor  shall  have  entered  into  a  reeqgmxanee  Vide  poit. 
^in  tie  pmalty  tf  20/.  that  be  fuill  effectually  prosecute  such  informal  ^Eta.A-] 
^4ionf  and  abide  kf  and  observe  such  orders  as  the  Court  shall £1- 
Mrteti  and  incase  the  prosecutor  shall  not  within  one  year 
^  afittr  issue  joined  procure  the  same  to  be  tried,  or  if  upon  such 
<«  trial  a  verdict  pass,  for  the  defendant,  or  the  informer  procure 

(«)  £.  S6  G.  3.  Vide  i>ol  692. 

Vol.  IL  L  <<  a  noR 
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1787.     «  znMfnjfqtri  to  be  entered,  then  in  wyoC  the  and  tUMcs 

'  <«  ibe  C^urt  rf  Kin^s  Btneh  k  btrAj  auAomtd  U  award  i»  ik 

'^J!^r  ^'defindaathUcost/simdim  €as$tUsadi9fmmrsb^ 

FxLtwooD.  r<  ifi  thru  months  nekt  tifter  ihi  uid  iostt  taaoed^  and  dmatd  modr 

«  ^ftre^^  fay  t§  the  dtfmdaia  ihi  said  Mts^  then  the  said  dtfmi* 

«  ofU  shtM  have  the  benifi^^thi  said  ncepaaanee  U  ewifd  Urn 

^therete.** 

It  Was  insisted  in  support  of  the  rule  that,  tliongk  Ae  statute 
limited  the  recognizance  to  ao/.  tlx  Court  were  expiQsaly 
autlioriied  by  the  statute  to  award  the  whok  costs.  Tbrxecog- 
nisance  is  only  directed  by  the  act  as  a  previotta  Sfcurity  before 
any  proceedings  can  be  had  $  aod  the  Lq^atoie  saw  that  there 
might  be  cases  in  Vhich  the  whole  costs  would  not  eioeed  7oL 
but  that  part  of  the  section  doca  not  couioe  the  power  which 
in  gtten  to  the  Court  in  another  part,  whidi  enacts  ^  that  the 
<(  Court  is  hereby  auAorlaed  to  awaid  to  the  defendant  hia 
<<  costs;'*  for  they  are  distinct  from  and  independent  of  eadi 
other.  It  has  been  the  uniform  practice  of  the  Crown-office  to 
allow  the  defendants  all  their  costs  under  diis  act  of  patrliament^ 
'  without  regarding  the  8^m  mentioned  in  the  recogntiance.  And 
in  the  case  of  the  King  v.  Heydon  and  others  (a),  which  was  an 
iafbrmation  for  a  aiademeanor,  en  a  motion  to  tax  the  defend- 
ents  their  costs  for  the  prosecutor's  not  going  on  to.  tnalf  Lord 
Man^M  said  ^  by  the  constant  course  <rf  theCourt  the  defend* 
M  antsare  entitled  to  coatsi  if  the  prosecutor  give  notice  of  tmU 
^  and  neither  goes  U>  trialy  nor  countermands  it  in  tine :  and  no 
« instance  can  be  produced,  that  I  know  of»  to  the  contrary.** 
And  there  it  was  not  even  doubted  but  that  the  defendanta  weve 
entided  to  all  the  tests. 

It  was  admitted  by  the  counsd  against  the  rule  that  die  de- 
fendants were  entitled  to  the  benefit  of  the  recogmaanee ;  but 
it  was  contended  that  the  Ooiurt  oonld  not  exoeedtbe  sum  li** 
mited  by  the  act  of  parliament,  namely,  20/. ;  and  no  coata  are. 
due  at  common  hw  where  the  piMMOcuMn  ta  at  Ae  king^s  snir. 
Under  this  act  of  parUament  the  ptfty  has  no  means  to  enforce 
die  payment  of  any  costs  within  diree  months  1  after  which 
time  he  is  only  cndded  to  die  benefit  of  the  rocogniaaiice  to 
compel  payment  of  the  ao/«  So  that  it  is  ckar  that  theXegie- 
tature  did  not  intend  to  give  a  defendant  mote  than  %qU 

for 
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for  hb  costs  i  for  It  would  be  absurd  to  give  him  the  benefit  of     1787. 
die  rccogniaEance,  which  could  <<iily  enforce  the  payment  of  ao/. 


if  he  had  a  better  security  for  his  whole  costs  by  applying  to  '^^^  ^"'* 

this  Court  for  an  attachment.     And  this  point  has   been      Fiti- 

settled  in  the  cases  of  the  King  v.  Howell  {a)  and  the  King  r.    T®***^* 

Morgan  (^);  in  die  first  of  which  a  rule  was  obtained  to  shew 

cause  why  the  prosecutor  should  not  pay  costs  for  not  procuring 

a  quo  warranto  information  to  be  tried  within  a  year  pursuant  to 

the  Stat;  4is^  s  JF.  i^  M.  c.  iS.  and  Lord  Hardwicke  said* 

^  Tou  cannot  have  a  rule  for  what  costs  shall  be  taxed  in  gene* 

<<  raly  for  you  can  have  no  more  than  the  penalty  the  recogni* 

«  zance  extends  to;  but  if  the  cause  had  gone  to  trial,  you  might 

<<  have  had  your  whole  oosto,  because  upon  die  statute  9  Jnno 

«<  judgment  would  be  given  for  costs."   Now  the  statute  of  Jnm 

only  extends  to  quo  warranto  informations.  In  the  King  v.  Mor*- 

gan^  a  similar  application  was  made  for  not  trying  a  fiM  wmrranio 

information  widiin  a  year;  and  .the  Court  said,  ** As  here  hat  been 

<*  no  verdict  or  judgment,  it  must  not  be  costs  generally,  as  oa 

«<  9  Anney  c.  20.  but  restrained  to  ao/.  as  on  the  4  CsT  5  »r.e^  Af.** 

If  this  be  the  true  construction  of  the  act  of  parliament,  no  prac« 

tice  which  may  have  obtained  in  the  Crown-office  since  it  was 

passed  can  vary  the  law. 

Piggat  and  Rttnnhgton  in  support  of  the. rule. 

ErsUni  and  Afingay  against  it. 

Cnr.  adv.  vuk* 

AsHHUKST,  J.  now  delivered  the  opinion  of  the  Court ;  and 
said  that  on  looking  into  the  act  of  parliament,  and  the  cases  of 
the  King  v.  Howell  and  the  King  v.  Motgan^  the  costs  were  li* 
mited  to  the  sum  specified  in  the  act,  namely,  ao/.  \  and  there 
being  no  authority  to  the  contrary,  they  were  not  warranted  in 
giving  more  than  was  mentioned  in  the  recognizance.  But  be 
intimated  that  perhaps  in  future  it  might  be  proper  to  adopt 
some  new  rule,  such  as  refusing  to  grant  any  information  unless 
tbe  prosecutor  will  undertake  to  pay  all  the  costs  ^r),  in  case  he 
does  not  substantiate  his  charge;  but  that  was  a  matter  for  fu* 
tine  consideration  {d). 

Rule  discharged  on  paying  ao/. 

(«)  Cau  temp,  Hmriw,  247.  {ii)  %  Sir,  IO41. 

(0  Vide  Tbe  Kit^  v.  JenJkituM^  1  foi  Z%,    (i)  Vide  X.  v.  Sr^ie  and  othtn,  p.  190. 
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If  ft  appear  HPHIS  action  was  grounded  on  the  19th  (a)  Elvz.  c.  4.  The 
riff's  return  declaration  stated  the  rccompcnce  permitted  by  that  act  on 

to  a  writ  of  levying  execution,  namely,  one  shilling  for  every  pound  under 
that  greater  ioq/.  and  sixpence  for  every  20J.  beyond  100/.  and  forbidding 
bwi*taken  ^1  greater  recompencc  to  be  taken,  under  the  penalty  of  treble 
for  the  levy  damages  to  the  party,  and  40/.  a  moiety  to  the  king,  and  the 
lowed  by  "  Other  moiety  to  him  that  would  sue.  It  then  set  forth  z  fieri  fa* 
thc^ArwS'ts  '^^  ^°^  ^°°^*  against  the  plaintiff,  at  the  suit  of  Charles  Gilbert 
liable  to  an  for  non-performancc  of  promises,  indorsed  to  levy  116/.  be- 
ihe^tatute  ^^^^  *^  ^^^^^  ^^  levying  and  sheriiTs  fees,  and  that  the  defend* 
for  treble  ant  illegally  received  for  executing  that  writ  more  than  is  limited 
the  suit  of  by  that  act,  viz,  55/.  whereby  the  plaintiff  is  aggrieved  55/. 
'rie^d^  The  second  count  stated  znothcr  fieri  facias  against  the  plaintiff*. 
Under  that  at  thc  .suit  of  John  Seldnvicke  for  a  debt  of  207/.  17/.  ixd.  and 
]^l^^^*  costs  6/.  loj.  indorsed  to  levy  214/.  7/.  11  J.  besides  the  cost* 
rtatuuthc  of  levying  and  the  sheriff's  fees:  and  that  the  defendant  took 
not  take  any  !$>/•  2-^'  bcyoud  what  is  limited  by  thc  said  statute.  The  third 
«cm  for^*  count  stated  znothcr  fieri  facias  on  a  judgment  against  thc  plain- 
the  pound-  tiff  at  the  suit  of  Thomas  Hills  for  700/.  and  3/.  y.  coals,  in- 
[|*T,  R.  dorsed  to  levy  107/.  3/,  6d.  besides  the  costs  of  levying  and  shc- 
**7«  riff*s  fees,  and  that  the  defendant  took  more,  {5V.  viz.  'jl,  19/.  6d. 

^85!  Flea,  the  general  issue.     At  the  trial  before  Gwld,  J.  at  the 

*  ^"*''       last  Kent  Assizes,  thc  sheriff's  returns  were  read  in  evidence, 

J74.J  '  ^  ' 

whence  it  appeared  that  on  GUberf%  execution  the  sheriff 
had  caused  to  be  levied  on  the  plaintiff's  goods  136/.  \%s^ 
6d,  and .  had  retained  20L  1 2/.  6d,  part  thereof  for  the 
poundage  and  the  necessary  expenses  attending  the  levy  and 
sade,  and  for  the  land-tax,  and  paid  the  remaining  1 16/.  to 
the  plaintiff  in  that  suit  {GiUert)^  in  full  satisfaaion  of  his 
damages.  On  the  second  and  third  writs  there  were  the  like 
indorsements,  mutatis  mutandis.  The  return  to  the  second  suted 
that  the  defendant  had  caused  to  be  levied  241/.  6s.  iid.  and 
had  retained  26/.  19J.  part  thereof  for  the  same  purpose  as  in 
the  first  return,  and  paid  the  residue  to  the  plaintiff  in  that 
action.      And  the  return   to   thc  tWrd  was  of  the  levy  of 

(«}  In  z  Saii.  331.  it  is  said  that  it  appean  by  the  parliament  rolls  to  have  beai 
passed  in  thc  aSth  year  of  Eiis. 

152/. 
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I $21.  4/.  lid,  and  13/.  3/.  part  thereof  retained  for  the  same     J?*?- 
purposes  as  in  the  others;  but  omitting  the  land-tax  in  thiSf  and  —— 
stating  the  payment  of  the  residue  to  the  plaintilT  in  that  action,      oatb* 
and  31/.  18/.  5^.  the  remaining  surplus  to  the  now  plaintiff.   ^^*^^^. 
It  also  appeared  that  two  auctioneers  had  been  employed  by  the      mvuu 
sheriff's  officers ;  one  of  them  under  Gilberfs  execution,  who  was    y  ^. 

sent  for  from  Deptford^  though  an  auctioneer  lived  on  the  spot  ^p^;  *^  / 
at  Sev^noaks^  who  charged  seven  and  a  half  per  cent.-  and  two  /  /^  ^Sij 
guineas  for  making  an  inventory,  but  on  the  latter  being  objected 
to  he  returned  one.  .  The  other  auctioneer  was  employed  by 
Baker^  one  of  the  sheriff's  officers,  in  the  other  two  executions, 
who  raised  532/.  7/.  i\d.  and  paid  the  money  to  Baker ^  and  re- 
ceived for  that  sale  26/.  i  is,  and  allowed  four  guineas  to  Baker 
out  of  that  sum  for  acting  as  his  clerk.  The  sale  lasted  three 
daysy  and  the  auctioneer  admitted  that  he  had  never  paid  a  clerk 
a  guinea  a  day  before^ 

The  defendant's  counsel  objected  at  the  trial  that  this  action  ' 
did  not  lie  against  the  sheriff,  who  was  a  stranger  to  and  had  not 
intermeddled  with  the  transaction.  It  was  not  controverted 
however  but  that  the  officer's  taking  the  four  guineas  was  an 
offence  in  him  against  the  act  of  parliament.  The  verdict  w*as 
taken  for  54/.  141. 

A  rule  having  been  obtained  to  shew  cause  why  the  verdict 
should  not  be  set  aside, 

£nkm,  Mingay^  and  Shepherd^  shewed  cause ;  and  insisted, 
first,  that  this  was  extortion ;  and  secondly,  that  the  sheriff 
was  liable.  As  to  the  first,  extortion  is  defined  by  Lord  Coke  (a) 
to  be  *<  an  unlawfully  taking  by  an  officer,  by  colour  of  his  of- 
fice, of  any  thing  that  is  not  due,  or  more  than  is  due,  or  before 
it  is  due."  And  in  2  Inst.  2io.  it  is  said  that  <<  a  sheriff  cannot 
uke  more  for  doing  his  office  than  hath  been  since  this  act  (4) 
allowed  to  him  by  authority  of  parliament."  Then  it  is  neces- 
sary to  recur  to  the  statute  of  Elizabetbi  to  see  what  in  strictness 
the  sheriff  is  entitled  to  take;  and  that  ace  only  allows  poundage. 
However  at  the  trial  the  plaintiff  did  not  rely  on  the  rigour  of 
the  statute  \  but,  in  order  to  prevent  any  doubt,  he  had  allowed 
one  guinea  for  the  levy  money,  and  %s.  6d.  par  day  for  the 
officer's  keeping  possession,  according  to  the  usage  which  was 
stated  in  Savage  v.  Smith  (c)  to  have  prevailed  since  the  year 

(«}  Ck  LH,  368.  k.  iff)  fVtdm  i.<.  s6.  (0  %  Bt.  Jttf*  xioj. 

i694f 


IS©  CASES  IN  MICHAELMAS  TERM, 

1787.     1694,  though  the  legality  of  thoae  charges  was  not  there  ^scidw 
■  ed ;  and,  even  making  those  allowances,  the  sheriflF  has  been 

^te"     gw*'^  of  extortion  to  the  amount  of  the  sum  for  which  the  ver- 
agMMit     diet  is  taken.    If  the  compensation  allowed  by  the  sutute  be 
BVLL.°*  inadequate  to  the  trouble  and  risk  of  the  sheriff  in  executing 
process, it  must  be  remedied  by  the  Legislature:  but  po  practice 
which  may  have  obtained  contrary  to  the  act  can  be  justified. 
Secondly,  though  the  sheriff  be  not  crimnally  responttble  for  the 
misconduct  of  his  officers,  yet  for  all  chit  purposis  he  is ;  and 
the  remedy  by  action  given  by  the  statute  to  the  party  grieved  is 
a  civil  remedy.     Almost  all  the  cases  upon  this  subject  are  coU 
lected  in  that  of  Saunderson  v.  Baker  and  Another  («),  where  it 
was  held  that  trespass  would  lie  against  the  high  sheriff  for  the 
bailiff's  taking  the  goods  of  A.  instead  of  B.  under  z  fieri  facias. 
The  samepoint  was  expressly  determined  in  Jckworthv.  Xempe(i)f 
where  Lord  Mansfield  said,  «  for  all  civil  purposes  the  act  of  the 
"  bailiff  is  the  act  of  the  sheriff."   And  the  distinction  is  well  laid 
\%B.h^.    down  in  LajcocV^  case  (f),  which  decides  that  the  sheriff  shall 
^^^J  not  be  imprisoned  or  indicted  for  the  acts  of  his  of&cers :  but 

if  it  rest  in  damages  the  high  sheriff  is  answerable.  In  Tyler  y. 
Johnson  {d)  it  was  held  that  false  imprisonment  would  lie  against 
the  sheriff  for  his  bailiff's  arresting  the  prisoner  in  one  county  in- 
•  stead  of  another.  Then  if  trespass  and  false  imprisonment  will 
lie  against  the  sheriff,  an  action  for  extortion  may  be  equally 
maintained  against  him,*  if  it  be  actually  conunitted  by  one  of 
his  bailiffs.  The  relation  between  a  sheriff  and  his  bailiffii  is  in 
some  respects  similar  to  that  between  a  master  and  servant.  For 
though  the  master  cannot  be  indicted  for  his  servant's  negligently 
driving  against  another  person's  carriage,  yet  he  is  liable  to  an 
action  on  that  account  [e).  The  reason  why  the  sheriff  shall  be 
liable  at  all  events  is,  because  the  party  who  is  damnified  shall 
have  an  ostensible  person  against  whom  he  can  proceed.  And 
there  can  be  no  hardship  on  the  sheriff,  because  he  takes  security 
for  the  good  behaviour  of  his  officers.  If  the  doctrine  contend* 
ed  for  by  the  defendant  were  to  prevail,  and  one  of  the  sherifii 
of  MiddkscM  were  to  be  personally  guilty  of  extordoo,  the  party 
aggrieved  could  have  ao  remedj;  for,  both  the  sherifis  being  but 
one  person  in  law,  no  action  could  be  maintained  against  the  one 

(a)sJAiei/.83».aiid3JrUr.309-    iff)  DowgLAO.    (O^^^^xB;.  iV^paS-C. 
(lO  0««1  by  iVW»«J.  10  a  ^Aitif.  834*       (')  Jmuty.BmHtSM.j^. 

alone 
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•kw  who  VM  BctuaHj  guflty  of  the  extortion,  becaoae  Be  alooo    ijtj. 
it  not  the  sheriff;  ncidiercoold  the  other  be  sued,  because  he  was  ' 
not  priry  to  the  tnnsactioii.    At  any  nite>  in  this  particular  case    ^Hl' 
the  defendant  is  liabie;  for  he  has  adopted  the  act  of  his  bailiff  ^"^ 
by  making  the  return.     And  there  cannot  be  any  doubt  but  that     lou .** 
this  is  a  dvil  tenedy  (a)i  it  Is  not  an  action  for  the  pauiky  by  a 
common  informer,  but  for  damages  by  the  party  griored.    The 
atatate  29 £Sz.  is  ptrdy  remedial  and  partly  penal}  the  former 
P>rt  giving  the  party  grieved  tttble  damages  is  remedial;  so  that 
this  cannot  even  be  eaOed  a  penal  action. 

BmJ,  Seijt.  Bmis,  and  PalOur,  in  support  of  the  rule,  relied 
en  these  two  objectbns:    1st,   That  this  action  could  not 
he  mabtamed  by  or  against  these  parties,    adly.  That  the  acts 
•taied  to  have  been  done  did  not  amount  to  extortion  in  ks  legal 
•ignification.    1st,  There  is  no  pretence  upon  the  letter  of  the 
act  to  charge  the  thtnS  persmuiUy  for  the  nusconduct  of  the 
officer,  either  ion  die  treble  damages  which  the  party  may  hare 
swstainedt  or  for  the  penalty,  unless  the  sheriff  himself  be  proved 
tohaife  transgressed  the  act.    It  is  true  that  at  common  bw  an 
nctaon  fies  against  the  sheriff  for  the  misbehaviour  of  his  bailiffs; 
but  dns  qtiestion  dq>ends  on  the  construction  of  a  particular  act 
of  pariiament,  which,  being  penal  in  its  nature,  must  be  construed 
Mictly.    The  charge  here  against  the  defendant  is  for  a  crime; 
die  remedy  sought  is  in  the  nature  of  a  punishment,  and  not 
merely  a  cempensatioa  to  the  party  to  the  amount  of  his  da- 
mage.   To  adapt  a  satisfaction  adequate  to  the  injury  sustained 
is  the  end  of  civil  justice  %  to  punish  the  wrong  and  inflict  a 
pettjdty  bejond  that  satisfaction  is  the  object  of  criminal  justice. 
Now  this  soft  of  punishment  is  inflicted  by  the  statute  \  it  pro- 
vides against  the  commission  of  a  crime.    The  act  is  forlNdden 
t^htiontoafmnandpmalijf  tsfc.  which  imports  a  crime ;  and 
those  words  are  appHed  to  both  the  remedies.    On  this  account 
the  statute  has  enumerated  most  minutely  ail  the  officers  against 
ndiom  the  remedy  was  intended  to  be  given,  which  would 
haife  been  wholly  unnecessary  if  the  remedy  were  not  meant  to 
heconfined  against  the  person  actually  guilty  of  the  transgression* 
If  the  Aeriff,  as  such^  were  at  all  events  to  be  answerable, 
dMsu  was  no  occasion  to  have  specified  inferior  officers ;  but  in 
tvoth  the  act  eonU  only  have  been  passed  with  a  view  of  making 

(«)  Tide  itdkMl «.  JfvHta^  C^.  J9f . 

them 


CAT! 

agaimsi 

ICnatch- 
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1787.    them  liable  to  this  ample  retribution  for  their  own  acts,  becsuse 
■  the  shcriflF  was  before  liable  at  common  law  for  their  improper 

^A?t'    conduct.     All  other  statutes  which  give  remedies  against  any 
agaimit     officcr  persoually,  for  acts  done  by  him,  enumerate  the  sererai 
persons  whom  the  Legislature  intended  to  make  personally  liable; 
such  as  the  23  Hen.  6.  27  EUz.  tfc.  %  and  it  cannot  be  contended^ 
on  the  construction  of  those  statutes,  that  each  of  the  persons 
therein  named  should  be  responsible  for  the  other V  acts :  then 
why  would  the  sheriff  be  liable  any  more  than  any  other  oiRcer 
there  mentioned  ?  If  the  party  injured  wish  to  pursue  the  sheriff, 
as  such,  for  the  acts  of  those  under  him,  he  must  take  another 
remedy.    That  this  is  the  true  construction  of  the  act  appears 
further  from  the  nature  of  the  remedies  aflForded  by  it.    Besides 
treble  damages,  the  act  also  enables  the  party  grieved  to  sue  for 
a  penalty  of  40/.  and  as  he  has  his  election  which  of  the  two 
remedies  he  will  take,  they  must  be  intended  to  be  given  against 
the  same  person,  as  it  is  not  otherwise  expressed.    But  as  the 
action  for  the  penalty  could  only  be  brought  against  the  person 
actually  guilty  of  the  extortion,  so  neither  can  the  treble  damages 
be  recovered  against  any  other.    The  great  difficulty  arises  on 
the  return  of  the  sheriff,  by  which  it  will  be  contended  that  he 
has  adopted  the  act  of  his  bailiff.    The  answer  to  it  is  thia;  that 
the  Legislature  either  intended  that  the  sheriff,  as  such,  should 
^  not  be  liable  at  all,  or  that  he  should  be  liable  at  all  events  \  if 
the  former,  the  return  will  not  vary  the  question :  but  that  argu- 
ment arises  upon  a  supposition  that  he  might  have  excused  him- 
self by  a  different  return :  that,  however,  would  not  be  the  case ; 
for  supposing  some  time  had  elapsed  before  the  return  of  the  writ 
in  the  first  execution,  and  the  party  injured  had  recovered  agabst 
the  bailiff  in  the  mean  time  for  extoruon,  the  sheriff  could  not 
have  returned  that  he  had  taken  136/.  in  pursuance  of  that  writ; 
and  if  he  had  returned  that  he  had  only  levied  1 16/.  that  would 
have  been  false,  and  would  have  tended  to  preclude  the  party 
from  his  common  law  remedy.    If  the  return  made  by  the  she- 
riff be  to  operate  against  him  at  all,  it  must  either  be  taken  as 
matter  of  record,  or  only  primi  fade  evidence  against  him  \  if 
the  latter,  the  sheriff  is  excused^  because  it  appeared  at  the  trial 
that  he  knew  nothing  of  the  extortion  committed ;  if  the  former* 
it  will  conclude  the  plaintiff  himself  as  well  as  the  sheriff.    Then 
it  will  not  appear  that  the  plaintiff  has  been  aggrieved,  for  by  the 
writ^  sheriff  was  commanded  to  levy  tioo/.  on  Gilterfs  exe- 
>  cution ; 
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Cttdan ;  but.  on  the  return  he  states  that  he  has  levied  a  leas  sum. 
There  might  have  been  an  agreement  between  the  parties  to 
levy  136/.  /  for  though  the  writ  was  indorsed  to  levy  only  1 16/. 
yet  that  makes  no  part  of  the  writ  itsdf,  and  b  only  an  equitable 
part  of  the  practice  of  the  Court  As  this  action  therefore  ^^oj^"* 
cannot  be  matnuined  against  the  sheriff,  as  such,  neither  can 
it  be  maintained  by  the  present  plaintiff.  The  mischief  in* 
tended  to  be  remedied  by  the  act  of  BlizabHb  was  the  negligence 
of  sheriffs  in  .executing  process;  persons  who  had  recovered 
judgments  being  obliged  to  pay  money  to  sheriffs  in  order  to 
induce  them  to  do  their  duty  properly  in  levying  the  sums 
recovered.  This  was  to  be  remedied  by  allowing  the  sheriff 
so  much  in  the  pound  for  the  sum  levied,  as  a  stimulus  to 
him ;  but  to  prevent  him  from  chavging  the  plaintiffs  in  the 
original  suits  with  more  than  was  allowed,  the  act  gave  the  two 
remedies  therein  specified.  They  therefore  were  the  only 
persons  intended  to  be  benefited  by  such  pecuniary  compensa- 
tions, and  not  the  defendants.  Nor  is  the  present  phuntiff 
left  without  remedy,  for  he  may  sue  the  sheriff  at  common 
law.  Or  if  the  Court  should  think  that  he  is  within  the  pro- 
.visions  of  the  act  of  EJix.  he  may  bring  an  action  against  die 
-person  under  that  act,  who  actually  committed  the  extortion. 
2dly,  This  cannot  be  said  to  be  extortion  in  the  proper  signifi- 
cation of  the  word ;  and  if  not,  it  will  not  be  remedied  by  the 
act.  Extortion  is  defined  to  be  an  illegal  charge  made  by 
cdour  of  office.  Hutt.  53.  They  did  not  indeed  defend  the 
taking  of  the  four  guineas ;  but  with  respect  to  the  chaige  for 
keeping  possession,  they  said  that  was  for  the  accommodation 
and  by  the  desire  of  the  party  against  whom  the  writ  was 
issued,  and  it  appears  to  have  been  a  customary  charge.  In  many 
instances  it  is  absolutely  necessary,  as  where  there  is  a  levy  on 
growing  com.  As  to  the  guinea  for  the  levy  fee,  that  also  seems 
to  have  been  warranted  by  custom  in  the  case  in  2  BL  Rep.  1 1 02. 
and  the  mode  of  sale  by  auction  was  adopted  in  preference  to  any 
other  in  order.to  render  the  fund  more  productive  ;  by  which  the 
present  plaintiff  himself  was  most  probably  benefited.  Public 
sales:  are  necessarily  more  beneficial  to  the  party  than  private 
ooaes:  however  if  the  plaintiff  disapproved  of  it  he  might  have 
applied  to  the  Court  to  put  a  stop  to  ic  \  or  he  might  have 
brought  his  action  at  common  law  against  the  sheriff:  but  at  all 
events  these  charges  cannot  be  said  to  be  extortion  on  this 

statute. 
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1 787.    statute.    Although  by  the  statute  no  fees  are  aUowed  to  be  taken 

'  tttcept  the  poundage,  yet  the  bar's  fee  has  always  been  taken^  tad 

Tatb*    ^^  ^^  '^^^  ^^^  ^  ^  extortion,  because  it  was  not  taken  far 

i^pAui     doing  his  office.    21  H.  7. 17,  Br$.  Ar.  A*  Fm^pi.  6.  zlntt. 

^ItlV'  «<o-    T^^^  pMsage  cited  from  Co.  Ut.  $tS.  *.  is  in  fa?«Mir  of 

die  defendant  1  for  it  is  there  said  that  such  reasonable  fees  aa 

bare  dways  been  taken  by  inferior  officers  for  their  hdxnir  and 

attendance  is  not  extortion.    If  the  sheriff  could  not  take  any 

thing  beyond  the  mere  poundage,  he  would  not  be  entitled  i» 

be  paid  for  the  stamps  which  are  made  necessary  by  sennl 

subsequent  acts ;  but  it  could  never  have  been  intended  that 

such  expenses  should  fall  on  him. 

AsHHURsT,  J.    There  is  one  general  principle^  which  ap- 
pears to  be  clear,  that  the  sheriff  is  personally  liable  far  every 
act  of  his  bailiff.    This  is  laid  down  in  LaUb  (a),  where  it  is 
said  that  the  sheriff  shall  be  answerable  in  damagti  for  the  act  of 
lus  officers,  though  he  be  not  liaUe  to  be  indieUd  for  their  mia^ 
conduct.    It  is  also  said  in  DmigL{b)  diat  **  for  all  civil  pttr» 
«<  poses  the  act  of  the  bailiff  is  the  act  of  die  sheriff.^    TUa 
[I  J.  it  p.  holds  indeed  in  most  instances  with  regard  to  servants  in  gene* 
6t!r.x74.  nd  $  amaster  is  UaMe  for  every  act  of  his  servant  done  by  him 
^A  R.   ^  ^  eourse  of  his  employment.    And  there  seems  to  be 
44 J.]  greater  reason  why  that  should  hold  in  the  case  of  a  sheriff,  dian 

in  the  case  of  servants  in  general,  as  the  former  is  supposed  to 
take  ample  security  for  the  good  behaviour  of  lus  officers,  which 
b  not  done  in  other  instances.  The  nest  thing  to  be  considered 
is,  whedier  die  taking  of  any  thing  far  execnting  process  be 
or  be  not  done  by  the  sheriff  in  the  conrse  of  his  office:  now 
tlds  cannot  be  controverted  ;  we  have  only  to  read  the  return  of 
die  sheriff,  which  shews  not  only  that  he  adopted  the  act  ef  the 
bailiff  as  his  own,  hot  also  that  the  proccu  was  executed  wider 
his  immediate  order;  forhesays,  «  /have  caused  to  belevied> 
s<  bV.  part  whereof  /have  retmnM,  i^c!^  Then  the  defendant's 
counsel  attempted  to  make  thb  a  criminal  duurge  on  the  de<^ 
fendant:  but  in  my  apprehen^on  this  is  not  so,  nor  even  to  be 
considered  as  a  penal  action ;  far  it  has  been  held  in  many  im- 
sftances,  that  where  a  statute  gives  accumubdve  daaaages  to  die 
party  grieved,  it  is  not  a  pemd  action ;  for  in  penal  aedona  no 
coats  are  allowed,  but  if  the  action  be  brou^t  by  die  party 


(a)  Lattb.  X87.  W  Dfrngl.  4». 

grievcdf 
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griered,  he  ii  entitled  to  costs  (a).  This  was  then  argued  to  b^     1787. 
m  criminal  charge  against  the  sheriff,  becaoae  the  subject  itself 


b  of  such  a  nature  as  would  warrant  an  indictment :  but  that    ^^T' 


OATB 


argument  is  inconclusiTe,  because  actions  are  brought  every  day  . 
against  sherifi  for  acta  done  by  their  bailiffs,  which  would  war*  gy,.^. 
rant  a  criminal  prosecution;  ibr  instaiice»  trespass  and  him 
imprisonment,  which  may  be  the  subject  of  an  indictment  fior 
an  assault  against  the  bailiffw  It  is  not  necessary  for  us  to  deter* 
mine  in  this  case,  whether  an  action  would  or  would  not  lie 
against  the  sheriff  to  recover  the  penalty  given  to  the  common 
informer :  but  where  it  is  necessary  to  dedde  it,  I  should  think  it 
would  be  difficult  for  the  sheriff  to  protect  himself  against  such 
an  action  ;  for  by  the  return  he  recognizes  the  act  of  the  bailiff 
as  his  own.  And  I  believe  there  are  instances  which  go  the 
whole  length  of  this  position;  as  where  actions  have  been 
brought  against  iottery-office^Geepers  for  acts  done  by  thdr  ser^ 
vants.  Now  if  such  an  action  will  lie  against  a  lottery-office- 
keeper  for  acts  done  by  his  servant,  an  action  may  as  well  be 
maintained  by  a  common  infcmner  to  recover  the  penalty  given 
by  tins  statute :  there  docs  not  appear  to  be  much  diflerence 
between  the  two  casea;  but  I  do  not  ghre  any  dedsive  opinion 
upon  this  point.  As  to  the  principal  question,  there  is  no  doubt 
but  that  this  action  is  properly  brought  against  the  sheriff;  and 
there  is  no  hardship  in  it  against  him,  because  he  may  resort  to 
the  bailiff's  securities,  whidi  is  more  oonvenient  to  the  public 
than  that  the  party  griared  should  be  obliged  to  sue  the  bailiff 
on  his  own  personal  security. 

BuLLBR,  J.  Thu  being  a  motion  for  a  new  trial,  the  gene- 
ral question  is,  whether  the  verdict  be  supported  by  the  evi* 
dence  ?  And  speaking  of  this  case  in  particular,  I  dunk  that 
the  return  made  by  the  sheriff  is  decinve  against  him ;  for  by  that 
he  has  adopted  the  act  of  the  bailiff  as  his  own,  and  has  ittttsled 
on  the  right  to  retain  that  sum  which  has  been  dedncted  by  the 
bailiff  m  executing  the  writ.  The  articles  are  only  due  as  fees 
lb  the  sherifi  they  are  claimed  by  him  as  such ;  and  on  that 
account  it  has  beea  held  that,  if  an  action  be  brought  on  this 
act  of  parliament  for  fees,  it  must  be  brought  by  the  sheriff,  and 
not  by  the  bailiff.    The  sheriff  is  the  only  officer  known  to  this 


(a)  And  it  has  been  heid  that  an  action  giren  by  statute  to  the  party  grieved  is  not 
within  31  Eiia.  e.  5.  which  limits  the  biiBging  of  actions  on  penal  ■tatuteai  Sfkrts  v. 
frtieria,  T.  %s  G.5.  S.  it.    Videz  Ld.  JK^ynbiya.  and  i  ff.  SK  ^^.  C.  B.  zo. 

Courts 
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1787.     Court;  he  may  employ  whom  he  pleases ;  but  he  is  answerable 
'  chUiter  for  the  acts  of  all  those  employed  by  him.    And  thb  has 
^AT»*     '^^^  carried  so  far,  that  a  return  made  by  9  sheriflFthat  the  per- 
«r«M<f     son  arrested  was  rescued  out  of  the  custody  of  the  bailiff  has 
MULL.  *  l'^^  '^'^  ^^  i>c  bad;  the  return  must  be,  that  the  person  was 
rescued  out  of  bis  custody.  So  that  the  Court  look  to  the  sheriff 
as  the  person  who  is  immediately  answerable :  and  here  he  has 
returned  that  he  has  levied  so  much,  which  is  sufficient  to 
charge  him.     On  the  general  question,  I  have  no  sort  of  doubt 
but  that  ,the  sheriff  must  be  answerable.    This  depends  on  the 
true  meaning  of  an  expression  in  the  books,  that  the  sheriff  is 
answerable  civUiter^  but  not  crimhiaUtir^  for  the  acts  of  his 
bailiffs.     So  long  ago  as  the  case  in  Latch  the  line  was  drawn 
with  so  much  precision  that  it  does  not  admit  of  any  doubt. 
There  it  is  explained  to  mean,  that  the  sheriff  shall  not  be  im- 
•prisoned  or  indicted  for  the  acts  of  his  bailiff,  but  that  an  action 
lies  against  him  by  the  party  grieved  for  damages,  and  he  shaU 
be  fined.    So  that  he  is  not  liable  to  any  corporal  punishment ; 
•but  where  it  rests  in  damages,  he  shall  make  the  party  a  pecu« 
niary  satisfaction.  This  doctrine  was  recognized  in  the  Common 
Fleas  in  the  case  of  Saunderson  v.  Bakery  where  Goulds  J.  said  (a) 
«  As  to  the  sheriff's  liability  to  answer  civiliter  and  not  crimi' 
**  naliUr  for  the  acts  of  his  officers,  the  books  mean  that  the 
<<  sheriff  is  not  liable  to  an  indictment."    Therefore  the  dis- 
tinction is  so  clear  that  it  cannot  be  shaken.     It  is  said  that 
there  is  a  hardship  on  the  sheriff  on  account  of  the  difficulty  <^ 
his  making  a. return  *,  and  it  is  first  said  that,  if  he  had  returned 
that  he  had  levied  136/.  that  would  have  been  wrong;  I  think 
so  too.     Then  the  defendant's  counsel  admitted  that  if  the 
sheriff  had  returned  that  he  had  only  levied  116/.  that  return 
would  have  been  false.    This  shews  that  he  is  obliged  to  state 
the  fact,  and  adopt  the  act  of  his  officer^ ;  consequently  that  he 
must  be  answerable.  Those  cases  put  at  the  bar,  where  it  might 
be  reasonable  that  the  sheriff  should  take  more  than  is  allowed 
by  the  statute,  go  rather  to  the  passions  than  to  the  judgment  of 
the  Court:  because  they  are  instances  where  the  sheriff  gives 
time  as  an  indulgence  to  the  party:  in  answer  to  that,  I  can 
only  say  that  it  is  not  the  duty  of  the  sheriff  or  his  officers  to 
grant  indulgences.     When  I  first  came  into  this  Court  number* 
less  motions  were  made  on  account  of  the  inconvenience  arising 


to 
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to  thepardes  from  this  sort  of  indulgence.    Wc  saw  that  there     1787. 

was  a  coUusion  between  the  sheriffs  and  defendants  i  on  which 

the  Court  took  this  line,  wherever  they  found  a  sheriff  taking  ^»^- 
part  withthe  defendant,  they  fixed  him  with  the  whole  debt  .^^^T 
and  the  costs  upon  attachment.  That  put  a  stop  to  an  cvU  '^^CI"" 
which  was  increasing  in  this  Court  to  an  enormous  degree.  The 
sheriff  should  not  consider  whether  delay  will  be  advantageous 
to  the  party  or  not ;  he  ought  not  to  excrcise.his  judgment  upon 
it ;  it  is  his  duty  to  obey  the  orders  of  the  Court,  to  seize  and 
sell  the  goods  immediately :  therefore  I  think  that  the  sheriff 
cannot  be  aUowed  the  expense  of  an  auctioneer,  or  even  the  levy 
fee  of  a  guinea ;  but  the  sheriff  and  the  Court  are  bound  by  the 
act  of  parliament.  If  the  phintiff  choose  to  have  an  aucrion,  he 
must  defray  the  expenses  out  of  his  own  deb;  to  be  levied ;  for 
there  is  no  colour  to  charge  the  defendant  with  it.  The  sheriff 
Oin  only  levy  on  the  defendant  that  sum  which  is  given  by  the 
judgment  of  the  Court :  and  if  the  defend»nt  wish  to  have  an 
auction,  he  must  pay  for  it  out  of  his  pocket ;  but  it  should 
make  no  part  of  the  sheriff's  account.  Suppose  the  defendant's 
effects  were  but  just  sufficient  to  pay  the  debt,  shall  the  de« 
fendant  be  permitted  to  employ  an  auctioneer,  .or  shall  the 
sheriff  allow  it  ?  That  would  go  in  diminution  of  the  fund  out 
of  which  the  plaintiff's  debt  is  to  be  paid.  Then  the  only  re- 
maining question  is,  whether  in  this  case  it  appears  that  the 
plaintiff  is  the  party  grieved  i  The  first  execution  was  what 
struck  me  as  a  ground  for  this  doubt.  The  judgment  there  was 
for  200/.  Therefore  the  sheriff  was  at  liberty,  by  the  judgment 
of  this  Court,  to  raise  200/.  but  no  more  *,  and  the  expenses  of 
levying  must  have  been  paid  out  of  the  debt.  For  in  actions  on  36^.] 
simple  contracts  and  judgments  for  a  debt  certain,  the  Expenses 
of.  levying  must  be  paid  by  the  plaintiff,  and  not  by  the  defend* 
ant ;  so  that  if  the  sheriff  overcharge,  the  plaintiff  is  the  sufler* 
er.  But.  if.  the  judgment  be  for  a  penalty,  the  plaintiff  has  a 
right  to  receive  the  whole  of  his  debt,  independent  of  the  ex- 
penses of  the  execution  }  and  in  those  cases  the  defendant  is  the 
party  injured  by  the  sheriff's  taking  more  than  he  ought.  Now 
in  this  case  the  plaintiff  has  been  illegally  compelled  to  pay  more 
than  the  sheriff  had  a  right  to  take ;  and  therefore  he  is  the  party 
grieved.  . 

Grosb,  J. .   Two  questions  have  been  made  in  this  case; 
^rety  as  to  the  sheriff's  right  of  taking  fees  beyond  what  is 

allowed 


158  CASES  IK  MICHAELMAS  TERM» 

1787.  aUowed  by  the  act  of  parliameiit ;  tnd  secondly,  as  to  the  pro«- 
'  priety  of  briagbg  this  action  against  the  sheriff.  First,  I  do 
^^**-  not  take  into  my  consideration  what  either  party  may  have  pre- 
4^ti»Mi  vailed  on  the  sheriff  10  do  for  his  benefit :  but  as  a  question  of 
^vLjuT*  ^^*  ^^  P^^^  **  extremely  dear.  At  common  law  no  fee  what- 
cTcr  was  allowed  so  the  sheriff;  then  if  he  be  entitled  to  receive 
anyt  it  must  be  by  act  of  parliament  Now  by  looldng  into  the 
act  (a)  it  appears  clearly  to  have  been  the  intendon  of  the  Legis^ 
lature  that  the  sheriff  should  be  paid  in  proportion  to  the  sum 
teried  out  of  the  sum  levied,  and  that  the  sheriff  should  only 
levy  n^t  was  really  due.  If  this  had  been  constantly  observed^ 
the  Couns  would  never  have  been  troubled  with  complaints 
against  auctioneers,  baiUfis,  and  all  those  locusu  who  prey  upon 
the  estates  of  necessitous  defendants.  The  present  is  a  strSdng 
instance  of  the  propriety  of  this  act  of  parliament.  Two  auc- 
tioneers were  called  m  %  one  from  the  distance  of  twenty-three 
miles,  although  there  was  an  auctioneer  residing  upon  the  spot, 
and  he  charged  ifum  anJ  a  half  per  cent*  $  the  other  employed 
the  bailiff  as  his  servant,  and  gave  him  four  guineas  for  three 
days,  although  he  admitted  that  he  had  never  before  given  even 
so  mnch  as  a  guinea  a  day.  I  am  clearly  of  opinion  that  in 
point  of  strict  law  the  sheriff  is  not  entitled  to  take  any  more 
than  what  is  allowed  by  the  statute.  If  the  parties  make  any 
private  agreement,  that  is  a  matter  for  their  consideration,  but 
it  cannot  form  a  part  of  the  sheriff's  demand.  I  am  glad  that 
this  question  has  been  discussed,  because  the  public  have  suf* 
fered  much  injustice  from  not  knovring  what  is  the  right  of  the 
sheriff.  The  next  question  is,  whether  the  plaintiff  can  main* 
tain  this  action  against  the  sh^ff  ?  This  action  is  not  brought 
for  the  penalty,  but  on  that  part  of  tiie  statute  which  I  consider 
as  remedial.'  I  do  not  give  any  opinion  on  the  point  whether 
tins  action  could  be  maintsdned  for  the  penalty,  though  I  have 
not  much  doubt  on  that.  I  am  (rf  opinion  that  either  the  original 
phdntiff  or  the  defendant  may  be  the  party  grieved  under  this 
statute  I  b«t  in  this  instance  the  originsd  defendant  only  is  the 
party  grieved.  Then  is  the  sheriff  answerable  ?  it  has  been  said 
that  the  sheriff  is  not  the  hand  receiving  the  money  in  this  case : 
but  it  is  so  according  to  his  return ;  for  he  says  tint  he  has  rs- 
ceived  and  retained  so  much  \  and  I  think  in  this  remedial  ac-* 
I  he  ought  to  be  so  considered.  But  without  regarding  the  re- 

turn 
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I  so  this  particiilair  caae^  as  a  genenA  quettton  I  tfasak  tlie     ijtj. 

riicriff  iafiable.    Tlic  law  on  this  subject  isrcry  wdl  laid  down  — 

in  Latct^  and  in  Smtnitrson  ▼.  Aubr.    In  tlie  latter  case  an  ac      ^a^T 


tkm  waa  brought  against  the  sheriff  for  a  tort  committed  by  the  j^^^^,. 
pficer  against  his  warrant.  iWe  the  officer  did  not  do  what  he  ioli.. 
was  ordeied  to  do  by  the  sheriff,  for  he  took  the  goods  of  jf.  in* 
altad  of  B.  (  and  eren  diere  the  sheriff  was  held  liable  for  the 
net  of  the  officer,  though  against  -the  tenor  of  the  writ,  and 
without  his  authority  or  knowledge.  Then  how  can  we  say  dot 
in  a  case  like  this  the  sheriff  shaU  not  be  liable?  Ithasbeensud 
dat  diere  will  be  a  hardship  on  die  sheriff:  but  I  think  that  tho 
iMidship  is  on  the  other  side.  For  if  the  sheriff  be  not  lidbky 
the  party  can  only  have  recourse  to  the  bailiff,  who  is  unknown 
to  him,  but  who  is  wdl  known  to  the  sheriff;  and  thetefbiu  the 
uheriff  knows  his  security,  but  the  party  does  not.  Ondiemerha 
-^  the  case  lam  likewise  of  opinion  that  the  defendant  is  not 
emitted  to  a  new  trial.  Rote  dischaiged  (n). 

•Erskhu  dien  mored  that  treble  damages  of  thesumwoonqed 
Wight  be  awarded  i  which  was  ordered  accordingly. 

(a)  Vide  PitBiiil  V.  Leyton,  p.  JIJ.  71a. 


M  ADDON  Oil  the  several  Demises  of  John  Baker  wd  tww^. 
Others,  Executors  of  John  Baker  decensed,  aod  ^'^^  *^ 
Thomas  Abley  the   Younger,  agmmt  Oborge 
Write,  Sarah  White,  William  Ashore,  tod  Ei>- 

WARD  TaTLOH.      ^^^^*^--  ^  ^^^*^*^^'^  •  ^  ^'  •^'V  '      '  r 

PJSPTMENT  for  certain  piemises  at  OH&fa^  and  fbi- wheit .» 
-■^  bridgi^  WcrcHUrMfT^  tried  before  Tkauw,  B.  at  dm  last  ^"^  »*^. 

comes  enu* 

Worc^sUrMrt  Assizes.  The  pfaimlifFrdied  on  the  titie  of  22«mv  tied  to  the 
JU^  only,  who  had  muried  Ann  Buty  the  daughter  and  heir  at  "^^^^  "^ 
hw  of  7iMb»  Jbxi^  who  died  seised  of  a  hcMise  and  hnd,  the  pie-  i^Md  from 
in  quesdooi several  years  ago,  leaving  an  only  diild  ibi,  ^l^nM^* 


sow  the  wifie  of  Tima$  Abky  the  lessor  of  the  plaintiff  and  a  ^^^^^^f" 
widow,  who  is  ttnoe  married  to  the  defendant  Edward  Taybr.  oittgiWng* 
George  JFbiie,  hthet  of  the  defendant  Gtorge  JTbke,  entered  upon  Jl^iJ^^he 
Ae  hoQSt  and  land  abont  16  or  17  years  ago  as  tenant  to  John  original  ks- 


Af^  and  died  about  lialf  a  year  agOj  hartng  befeco  his  deaib  do- ^^vT 

g'vea  (^)« 
IfmifweaMm,— J#  lgruia6iit,b«telMilMa>StitthctiBM,ttihaUbmdhun. 

<l)  VUe  t  A  JK  R«p^  C.  Jr•9^ 

livered 
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1787.     liTered  up  the  possession  to  the  defendant  his  son.  Hie  defendant 
Tayhr,  as  tenant  to  the  defendant  George  JfTbitej  now  occupies  the 


Maddon  house.  The  defendanu  insisted  that  the  defendant  George  White 
White,  was  tenant  of  the  premises  under  an  agreement  on  30th  of  ja^ 
t  .,  iwivr^  last,  to  which  AUey  the  lessor  of  the  plaintiff  was  a  party, 

and  that  no  notice  to  quit  had  been  given.  It  was  insisted  by  the 
plaintiff's  counsel,  that  jtbkyhtmg  under  age  was  not  bound  by 
the  agreement.  The  defendant's  counsel  answered,  that  the 
agreement  of  the  infant  was  only  voidable,  and  that  he  could  not 
arotd  it  before  he  came  of  age;  or  if  he  could,  yet  that  notice  of 
his  intention  of  avoiding  it  ought  to  have  been  given.  And  also, 
that  the  demise  in  the  declaration  was  improperly  laid  ;  being 
laid  on  the  3d  January^  to  hold  from  the  2d,  which  was  prior 
to  the  agreement  between  j&lej  and  Wlnte,  The  learned  Judge 
over-ruled  these  objections  to  JbUfs  title  to  recover,  and  the 
jury  found  a  verdict  for  the  plaintiff  against  the  defendants  George 
WhbeznA  Edward  Taylor^  for  the  premises  in  their  possession: 
but  no  evidence  having  been  given  with  respect  to  the  premises 
in  the  possession  of  the  defendants  Sarah  White  and  William 
Asmorey  the  jury  found  for  those  defendants. 

Plumer  had  obtained  a  rule  to  shew  cause  why  a  new  trial 
should  not  be  granted  on  several  grounds.  '  ist,  Because  it  ap- 
peared that  the  agreement  for  a  lease  to  the  defendant,  entered 
into  by  the  infant  lessor,  was  rendering  rent,  and  therefore  it  was 
not  void  ab  initio,  adiy,  If  it  were  only  voidable,  it  was  not 
avoided  by  any  act  of  the  infant  before  the  bringing  of  the 
ejectment  $  and  if  that  circumstance  alone  would  in  general  be 
sufficient  to  determine  a  voidable  lease,  yet  the  infant  could  not 
avoid  it  while  he  was  under  age,  it  being  for  his  benefit.  3dly, 
The  plaintiff  claims  under  a  demise  in  the  deiil^ration  made  by 
the  infant,  for  which  no  consideration  is  stated  ;  but  a  demise 
made  by  an  infant  without  reserving  rent  is  absolutely  void,  and 
not  merely  voidable  (a).  4thly,  Even  supposing  the  agreement 
to  be  voidable  by  the  infant,  and  that  a  lease  made  by  him  merely 
to  try  his  title  is  good  without  reserving  rent,  yet  the  lessor  of  the 
plaintiff  is  not  entitled  to  recover  in  this  ejectment,  because  the 
agreement  in  fact  subsisted  posterior  to  the  day  of  the  demise 
laid  in  the  declaration. 

Bearcrofi  shewed  cause.  The  lease  of  an  infant  even  render- 
ing rent  is  voidable  by  him  at  any  time,  Co.  £.^..380.  3.  where  it 

(a)  It  it  Uid  down  in  Zmcb  d.  AUai  and  Another  v.  Panns^  5  Burr.  x8o6.  that 
ao  infant  may  make  a  Icaae  without  xc^erviog  r^t  to  try  hia  title. 

is 
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is  said  that  a  diversity  is  to  be  observed  between  matters  of  re-     I78> 
cord  done  or  sufiered  by  an  infant,  and  matters  in/ait^  for  mat-  — ^— - 
ters  in  fait  he  shall  avoid  cither  wkbin  age  or  at  full  age:  and  in   ^tSL/** 
X  Inst.  673,  it  is  held,  that  if  an  infant  baigain  and  sell  lands    wiztb* 
by  deed  indented  and  inroUed,  he  may  avoid  it  at  any  time. 
That  is  much  stronger  than  the  present  case,  which  is  only  that 
of  a  parol  demise*    Then  if  it  may  be  avoided,  the  act  of  bring- 
ing an  ejectment  will  determine  it* 

Per  Curiam.  It  is  decisive  in  this  case,  that  six  m(mths'  no- 
tice has  not  been  given.  For  even  supposing  the  agreement  made 
by  the  infant  to  have  been  avoided,  the  parties  must  stand  in  the 
same  situation  in  which  they  did  before  that  agreement  was  en- 
tered into*  At  that  time  the  defendants  held  as  tenants  from  year 
to  year  under  a  letting  by  the  father,  who  could  not  have  turned 
them  out  without  giving  them  regular  notice :  then  they  were 
not  less  entitled  to  the  same  notice  when  the  lands  came  to  the 
daughter's  husband,  because  he  was  an  infant*    And 

BuLLER,  J*  added — ^Notwithstanding  the  doctrine  in  Co.  Lit. 
which  is  also  laid  down  in  Brown/ew,  I  will  freely  own  that 
I  am  of  opinion  against  the  lessor  of  the  plaintiff  on  the  other 
ground ;  for  all  the  modern  cases  have  expressly  held  that  an 
infant  cannot  avoid  a  lease  which  is  for  his  own  benefit.  In  the 
argument  of  the  case  of  Zoucb  and  Parsons^  Mr.  Dunning^  who 
was  arguing  against  the  deed  of  the  infant,  says,  «  As  to  the 
.  <<  infant's  lease,  the  benefit  of  the  infant  is  to  be  considered. 
<<  His  leases  are  good  if  rent  is  reserved  for  them :  this  exce{v 
«<  tion  arises  from  necessity;  therefore  it  is  necessary  to  vali- 
ne date  his  leases  reserving  rent."  And  Lord  Mamfield^ia  the 
case  of  Drurj  and  Drury  (a),  laid  it  down  as  a  general  prin- 
ciple, that  if  an  agreenunt  be  for  the  benefit  of  an  trflant  at  tie  [6T.  R, 
time,  it  shall  bind  him;  Lord  Hardvncke  afcerwards  adopted  thb  ^^^'^ 
rule*  Rule  absolute. 

{a)  Don.  Proi.  a6ch  May  1761.    5  Sro.  BmrL  Cm,  570, 


Anoree  and  Others  against  Fletcher.  fmj. 

K9V.  Sjd* 

'T^HIS  was  an  action  on  a  policy  of  insurance,  tried  at  the  ^ 
-*■    Sittings  after   Trinity  Term   1787,  at  GuiUhall,  London^  fJS^Tn**' 

this  country 
either  by  SrituB  subjects  or  foreigners,  whether  00  Srititi  or  fereiga  ships.  Is  voi4  by  19  6n.  a* 
€.  37*'  uoltsi  the  assured  be  ixMolvent,  beconse  a  bankiwpCy  or  dic« 

.   Vol.  IL  M  befoit 
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1787.    before  Grtsey  J.  when  the  jaiy  found  a  vefdtct  for  the  plainttflv, 

' damages  3 15/.  subject  to  the  opiftion  of  the  Court  on  the  fol- 

AKDKti   lowing  case: 

FtrrcHtR.       James  Simapfdy  of  Marseilles  in  Franee^  on  the  8th  day  of 
^^     1  Atgust  1 780,  subscribed  a  policy  of  assnranee  at  Afarseilksf  on  a 

ship  called  La  Vierge  des  Cannes  and  Les  Ames  au  Furgatwre^ 
Cipriani  Meresco,  master,  at  and  from  MarseiOes  to  Caribagena^ 
for  7200  livrcs,  or  315/.  at  a  premium  of  8/.  per  cent.  The 
defendant,  on  the  26th  August  1 780,  subscribed  the  poKcy  stated 
in  the  declaration^  at  a  premium  of  2  guineas  per  cent,  for  the 
said  sum  of  315/.,  being  a  re^assurance  of  the  said  J.  ilmasidft 
subscription  to  the  first-memioned  poKcj.  The  ship,  on  her 
Toyage  from  MarsiiBes  to  Alkant  and  Carthagena^  was  captured 
by  an  English  privateer  on  the  14th  of  Septemher,  and  carried 
into  Mahony  and  there  condemned  as  prize  ;  and  Shnandy^  on  the 
15th  of  Fetruary  178 1,  paid  the  sum  subscribed  by  him  at  Mar-- 
seilles  to  the  assured.  Simandj  is  living ;  and  at  the  time  of  the 
subscribing  of  the  policy  stated  in  the  declaration,  he  was  solvent. 
The  question  for  the  opinion  of  the  Court  is,  Whether  the  pladn- 
ttfis  are  entitled  to  recover  ? 

BaUnmnj  for  the  plaintiffs,  contended  that  the  re-assoiance 
aflected  under  the  chrcumstances  of  the  preseilt  case  was  legal. 
Freviovs  to  the  passing  of  the  statute  19  Geo.  2.  c.  37.  there 
could  not  be  any  pretence  to  impeach  the  legality  of  such  a  con- 
tract* Nor  is  it  affected  by  that  statute  1  for  that  was  passed  in 
order  to  regulate  insurances  on  ships  belonging  to  the  subjects 
of  Great  Britain.  It  appears  not  only  by  the  title,  but  also  by  the 
tpieamble  of  that  act,  that  it  was  not  meant  to  extend  to  foreign 
vesaels.  Re-assurances  are  allowed  in  all  the  other  commercial 
countries  in  Eurepe;  and  it  is  of  infinite  benefit  to  this  country 
that  it  should  be  permitted  here  on  foreign  ships.  It  has  never 
yet  hun  decided  that  a  re-assurance  on  a  foreign  ship  is  illegal 
under  the  19  Geo.  2.  but  it  has  been  determined  that  that  statute 
does  not  prohibit  insurances  on  foreign  ships  <<  interest  or  no  in* 
«  terest.*'    TheUusSon  v.  Fktchery  DougL  301. 

Z.AW,  for  the  defendant,  contended  that  this  policy  of  assurance 
was  void  within  the  19  Geo.  2.  r.  37.  as  a  re-assurance.  A  re- 
assurance is  a  contract  of  indemnity  between  (be  original  and  a 
collateral  insurer,  by  which  the  first  is  indemnified  by  the  lat- 
ter from  the  risk  be  has  undertaken  in  respect  of  the  subject 
insured.    It  is  a. palatial  substitution  of  the  second  in  the  place 

of 
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of  the  first.  This  cannot  be  said  not  to  be  within  the  real  1787. 
meaning  of  the  statute  19  Geo.  2.  r.  37.,  because  not  within  all 
the  exceptions  which  the  act  takes  notice  of.  For  in  case  of  a 
Fref9cb  insurance,  though  the  underwriter  may  die  or  become  in-  Ft  etch  ir, 
solvent^  he  cannot  become  a  bankrupt  within  the  English  de- 
scription of  that  character  i  neither  can  an  underwriter  residing 
^  Scot/and s  so  that  re-assurances  of  Scottish  subscribers  must  be 
good  if  this  be ;  and  re-assurances  of  Scottish  ships  would  be 
equally  good  with  those  of  French.  The  consequence  of  such  a 
rule  of  interpretation  would  be,  that  every  prohibitory  statute, 
containing  exceptions  in  favour  of  particular  classes  of  subjects, 
.could  not  possibly  extend  to  foreigners,  because  such  foreigners 
could  never  come  within  the  benefit  of  the  exception.  He  ad- 
mitted that  the  case  of  Thdlusson  v.  Fletcher  had  decided  that  the 
first  section  of  this  statute  does  not  apply  to  the  case  of  foreign 
ships,  and  that  insurances  "  interest  or  no  interest"  may  be  made 
upon  them.  But  that  clause  is  qualified  by  words  of  reference 
to.  his  Majesty s  ships t  or  ships  belonging  to  his  subjects  only:  but  no 
such  reference  is  contained  in  the  fourth  section,  which  prohibits 
n-nssuranci  generally.  Besides,  it  is  said  that  foreign  ships  were 
isot  included  in  the  first  section,  on  account  of  the  difficulty  of 
procuring  witnesses  to  prove  the  interest:  but  that  difficulty  does 
not  affect  the  general  prohibition  of  re- assurances.  This  is  like- 
wise void,  it  being  "  by  way  of  gaming  or  wagering:'*  and  these 
are  distinct  substantive  words  independent  of  the  ship  and  goods. 
The  object  meant  to  be  prohibited  by  the  act  is  a  species  of  gam- 
ing; it  was  intended  to  deter  people  from  adventuring  in  insur- 
ances upon  the  chance  of  a  rise  and  fall  of  the  premium ;  and 
the  mischief  is  equal  whether  the  gambling  be  effected  by  meant 
of  an  Fnglisb  or  French  re-assurance.  It  is  always  open  to  frauds ; 
md  in  the  present  instance  there  is  a  difference  of  premium  be- 
tween eight  pounds  received  by  Simamfyf  and  two  guineas  re-  . 
ceived  by  the  defendant.  This  re-assurance  is  also  void,  as 
being  a  species  of  partnership  insurance.in  fraud  of  the  provi- 
sions of  the  6  G.  I.  c.  1 8.,  which  was  passed  in  favour  of  the  Royal 
Exchange  and  London  Insurance  Companies  \  and  it  is  likewise  a 
gaming  policy  within  the  14  Geo.  3.  e.  48. 

Baldvnn,  in  reply.  The  statutes  6  Geok  i.  c.  1 8.  and  1 4  Geo.  3. 
A  48.  are  not  applicable  to  the  present  case.  The  former  was 
made  in  favour  of  a  corporatbn,  declaring  that  no  other  persons 
should  insure  as  a  body.    And  the  latter  was  passed  for  the  pur- 

M  2  pose 
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1787.     po«€  of  prohibiting  insurances  on  lives  where  the  party  has  nt^ 
interest ;  and  thex'e  is  an  express  exception  as  to  insurances  «* 


^t^aUtT  /Aj5^/.  If  a  foreigner  can  insure  «  interest  or  no  interest,"  it 
Fletcher,  is  decisive  of  this  question  ;  and  the  inserting  in  the  policy  that 
it  was  a  re-assurance,  cannot  make  any  difierence.  Should  the 
Court  determine  that  foreign  risks  cannot  be  re-assured  here,  it 
must  put  a  stop  to  the  practice  of  receiving  premiums  here, 
which  has  been  found  to  be  very  beneficial  to  this  country. 

AsHHURST,  J.  There  is  no  doubt  in  this  case  upon  the 
words  of  the  act  of  parliament ;  the  fourth  section  of  which  is 
precise  and  positive,  «  that  it  shall  not  be  lawful  to  make  re- 
«  assurance,  unless  the  assurer  shall  be  insolvent,  become  a 
«  bankrupt,  or  die."  Now  in  this  case,  this  is  not  a  re-assur- 
ance made  abroad,  but  in  this  country ;  such  a  contract  there- 
fore is  void,  being  in  the  very  teeth  of  the  act.  It  has  been 
argued,  that  because  the  prior  part  of  the  statute,  which  re- 
strains insurances  «  interest  or  no  interest,"  has  been  held  not  to 
extend  to  foreigners,  this  clause  should  also  be  confined  to  in- 
surances on,  English  ships.  The  case  of  Thettusson  v.  Fletcher  was 
rightly  determined,  because  the  first  section  is  expressly  con- 
fined  to  assurances  on  ships  behnpng  to  bis  Majesty^  or  any  of  bis 
subjects  I  but  the  fourth  clause  is  general,  without  any  reserva- 
tion, and  reaches  the  present  case ;  and  there  is  no  reason  why 
it  should  be  restrained  to  English  ships. 

BuLLER,  J.  This  is  so  plain  a  case,  that  attempting  to  argue 
it  only  tends  to  puzzle  the  question.  It  has  been  argued,  that 
because  one  clause  of  this  statute  does  not  extend  to  foreign 
ships,  the  others  shall  not :  but,  if  in  the  same  act  of  parlia^ 
ment  there  be  one  clause  which  applies  to  a  particular  case, 
and  another  which  is  conceived  in  general  terms,  the  former 
shall  not  restrain  the  signification  of  the  latter.  But  it  rather 
operates  the  other  way  ;  for  it  shews  that  the  Legislature  had 
both  cases  in  their  view  at  the  time  of  passing  the  statute,  and 
when  they  meant  to  confine  the  prohibition  to  British  ships^ 
they  have  expressly  done  so ;  but  where  they  did  not  intend 
to  confine  it,  they  have  omitted  the  restriction.  And  indeed 
other  parts  of  the  act  shew  that  the  Legislature  turned  their  at- 
tention to  difierent  cases  which  might  arise  in  the  course  of 
trade ;  for  they  afterwards  speak  of  insurances  upon  goods  com^ 
ing  from  any  of  the  Spanish  or  Portuguese  dominions,  which 
may  be  efiected  <'  interest  or  no  interest/'    That  exception 

€  wan 
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was  added  for  the  purpose  of  encouraging  the  trade  with  Spain     1787. 

and  Portugal^  which  was  in  favour  of  this  country ;  and  I  have  

heard  Lord  Mansfield  ^jy  that  the  reason  of  that  allowance  was   -A****** 


to  favour  the  smuggling  of  bullion  from  those  countries,  which  Futcmhr. 
Was  prohibited  to  be  exported  £tx}m  thence ;  and  the  persons, 
tt>  whom  it  might  be  consigned  here,  could  not  tell  by  what 
vessels  or  at  what  time  it  might  be  sent,  as  their  correspondents 
abroad  were  obliged  to  watch  the  opportunity  of  exporting  it. 
It  has  been  urged  as  a  reason  for  allowing  the  legality  of  such 
ai  contract  as  the  present,  that  there  is  no  instance  in  which  a 
re-assurance  by  a  foreigner  on  a  foreign  ship  has  been  held  to  be 
bad.  In  truth  it  has  never  been  made  a  question  till  now, 
which  is  decisive  agadnst  the  plaintiff;  because  if,  as  has  been 
said,  these  re-assurances  have  frequently  been  made,  losses  must 
have  happened ;  and  no  attempt  having  been  made  to  enforce 
these  contracts,  it  shews  what  the  general  understanding  of  the 
parties  making  them  has  been.  It  cannot  be  said  that  this  act 
<^  parliament  does  not  extend  to  a  foreigner  insuring  here; 
because  all  persons  who  make  contracts  in  this  country  are 
bound  by  the  laws  of  it.  Then  the  question  is.  Whether  this 
sort  of  property  be  or  be  not  allowed  to  be  insured  here  within 
this  act?  Now  no  reason  can  be  assigned  why  a  foreigner 
might  insure  here,  which  would  not  extend  to  the  subjects  of 
this  country.  But  it  cannot  be  contended,  that  if  a  subject 
insured  on  a  foreign  ship,  he  might  re-assure  here ;  for  no  per- 
son  can  re-assure  in  this  country,  except  in  one  of  the  three 
instances  mentioned  in  the  act.  Then  as  to  the  policy  of  this 
statute,  this  very  case  is  decisive  in  its-favour.  For  first,  there 
is  an  insurance  in  France  at  a  premium  of  8/.  per  cent,  and  then 
the  EngSsbman  re-assures  for  two  guineas  per  cent.  So  that  the 
latter  runs  the  whole  risk  for  the  smaller  sum,  while  the  former 
runs  no  risk  whatever  for  the  larger  one  }'  and  the  difference  is 
put  into  the  pocket  of  the  foreigner. 

Grose,  J.  When  this  case  was  reserved  at  the  trial,  it 
struck  me  as  scarce  admitting  a  doubt.  This  matter  is  perfectly 
well  understood  by  foreigners;  they  consider  it  as  an  engage- 
ment  of  honour.  Now  they  come  here  to  know  what  the  law 
is;  and  it  is  perfectly  clear  that  this  re-assurance  is  void  by 
the  act. 

Postea  to  the  defendant  (a.). 


(a)  Sec  fott.  3  vol  a66u  act. 

Bbnmbtt 
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^^2*^  Bennett  against  Allcott. 

A  father  qpRESPASS  for  breaking  and  entering  the  plaintiff's  house, 
M  artbn^of  -^    debauching  his  daughter,   (describing   her  as  a  nienial 

bre^**^^  servant,)  and  getting  her  with  child,  per  quid  sitvitium  omuiL. 

^chU*  Plea,  not  guilty.    At  the   trial  at  the  last  Hereford  assize* 

deba*^chirg  ^^^^^  Perrjft,  B.  it  appeared,  that  the  defendant,  who  was  a 
hU  daughter,  coUectoT  of  the  land-tax,  visited  the  plaintiff's  daughter  in  the 

^Mvhium  character  of  a  suitor,  but  at  the  time  when  his  entering  the 

T"''h  h  ^^^®^  ^"^^  proved  in  order  to  support  the  trespass,  he  went  to 

daughter  be  demand  payment  of  the  land-tax,  when,  the  plaintiff  being  from 

y^J",*^'  home,  his  wife  invited  the  defendant  to  go  into  the  daughter's 

where  actt  bed'chamber,  where  she  was  lying  upon  the  bed,  and  left  them 

are  proved,  together  for  several  hours.  It  likewise  appeared,  that  the  plain* 

though  ^^g  ^2g  ^  considerable  farmer,  and  that  his  daughter,  who  was 

there  be  no      ,  .  ^  .        '  ^  .  r*ii      . 

contract  for  thirty  years  of  age,  occasionally  did  acts  of  service.    The  jury 

ccnse^to  eii^  8*^^  *  verdict  for  the  plaintiff  with  aoo/.  damages ;  which  the 

ter  the  ^      learned  judge  thought  were  not  excessive. 

house!  if  A  motion  was  made  to  set  aside  this  verdict ;  first,  because 

pleaded,  ia    ^g  damages  wcrc  excessive ;   and  secondly,  that  the  action 

action :  but  could  not  be  maintained,  the  daughter  being  above  the  age  of 

riven  bUi-  *'»  *°**  "^  contract  for  service  having  been  proved. 

dence  under      Bearcrrfi  was  to  have  shewn  cause  against  the  rule  \  but  the 

the  general     ^  ,     .      ^  f  * 

u%Mt.  Sa-    Court  desired  first  to  hear 

*^l^'i!y'      jLjw  in  support  of  it.    First,  supposing  the  action  can  br 

JS.  %5  G.  3.  maintained,  the  damages  are  excessive.    It  was  in  proof  at 

[5Ea4L45']  thg  ijiai^  ihat  the  very  injury  of  which  the  plaintiff  complains 

was  occasioned  by  the  act  of  the  plaintiff's  wife,  by  inviting  the 

-    defendant  into  her  daughter's  bed-chamber,  and  leaving  diem 

together  for  a  considerable  time.  And  it  has  been  repeatedly  de» 

termined  in  actions  for  criminal  conversation^  that  if  the  act 

complained  of  be  with  the  husband's  privity»  that  action  will 

not  lie  (a).   This  doctrine  was  recognized  in  the  cases  of  Wcrs^ 

Uf  V.  Bisset  (i),  and  FoUy  v.  Lord  Peierbormigb  (c).  And  though^ 

the  act  in  the  present  case  might  not  perhaps  have  been  com- 

mitted  by  the  connivance  of  the  plaintiff's  wife,  yet  if  it  were 

reasonably  induced  by  her  conduct,  it  will  go  in  dimanutioa 

(a)  V\AtBulUr\N.P.%^. 

\h)  Sittinga  at  msimimtUr^  fr.  Lord  MnnJUU^  after  BiL  Xft%. 

g  Of 
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ofdamagcs*   But  secondlf,  thU  action  will  not  lie.   This  it  not     1787. 
an  action  on  the  case  for  the  consequential  damages,  wheie  the 


per  qu^  b  the  gbt  of  the  action,  but  trespass  for  the  immediate  **""J^ 
injury.  Now  if  the  trespass  for  breaising  and  entering  the  plain-  Ai.i.€ott. 
tiff's  house  fall  to  the  ground,  that  which  is  a  consequence 
must  necessarily  fail  with  it*  It  was  proved  that  the  defendant 
entered  the  plaintiff's  house  as  a  collector  of  the  land-tax,  there* 
fiotfc  his  entry  was  lawful,  aiid  his  continuing  there  was  at  the 
request  of  die  plaintiff's  wife ;  this  would  have  supported  a  plea 
of  lieeoce,  and  evidence  of  it  is  good  under  the  general  issue; 
7»2i  A  7»  p.  28.  pi.  5»  At  any  rate  there  was  no  trespass 
'  proved  by  the  fscts  given  in  evidence  at  the  trial.  But  even 
supposing  a  trespass  to  have  been  proved,  still  as  the  daughter 
was  above  at  years  of  age,  it  was  necessary  to  prove  a  8peci4 
hiring  and  service  $  for  after  the  daughter  became  of  age,  the 
&ther  waiS  not  bound  to  maintain  her.  And  though  in  FostU^ 
tbvHiiU  V.  Parka  (m)  it  was  contended,  that  the  action  did  not 
lie  becaoae  the  daughter  was  in  the  service  of  another,  yet  it 
does  not  SoUow  in  this  c«se  that,  because  the  plaintiff's  daugh* 
ter  lived  in  his  house,  this  action  can  be  maintained,  as  no  con« 
tract  of  hiring  was  proved.  Bat  this  daughter  was  sui  juris  at 
die  times  therefore  (he  injury,  if  any,  is  done  to  her.  And 
there  is  .no  instance  in  which  it  has  been  determined,  that  the 
father  may  recover  in  an  action  under  circumstances  similar  to 
die  present  For  though  in  the  case  of  TuUidge  v.  Wtidi  (i),  the 
daughter  was  thirty  years  of  age,  the  objection  was  not  tiken.  . 
AsRHuitrr,  J.  It  is  true  indeed  that  the  damages  axe  con- 
nderahle  \  and  if  we  had  been  on  the  jury,  we  possibly  might 
have  been  disposed  to  have  given  a  smaller  sum.  But  in  an  ao- 
tioa  for  this  species  of  injury,  the  Court  will  not  try  that  fact  i 
the  Judge  who  tried  the  cause  having  declared  himself  satisfied 
with  the  verdict. 

BuixiR,  J*     An  action  merely  for  debauching  a  man's  I^««'. 
daughter,  by  which  he  loses  her  service,  is  an  action  on  the  \^^^' ^' 
case.    But  according  to  Lord  HM%  opinion  (r),  where  the 
oiinice  is  accompanied  with  an  illegal  entry  of  the  father's - 
house,  he  has  his  election  either  to  bring  trespass  for  the  break- 
ing and  entering,  and  lay  the  debauching  of  the  daughter  and 
loss  of  her  service  as  consequential ;  or  he  may  bring  the  action 

(a)  3  Burr.  1878.  {h)  3  H^tU.  l8.  (0  »  Lord  Raymond^  XO3S. 

on 


168  CASES  IN  MICHAELMAS  TERM^ 

1787.  on  the  case  merdy  for  debauching  his  daughter,  per  quod  sef^ 
—  viiium  amirit.  In  the  present  case  the  plaintiff  has  made  his 
agJIist^  election,  and  has  brought  ah  action  of  trespass  for  breaking  and 
Allcott.  entering  his  house,  and  all  the  rest  is  merely  consequential. 
And  therefore  it  is  true,  as  was  said,  that  if  the  trespass  had 
not  been  proved,  the  defendant  would  have  been  entitled  to  a 
verdict*  But  it  b  now  perfectly  dear  that  a  licence  to  enter 
cannot  be  given  in  evidence  under  the  general  issue.  The  plea 
of  «  not  guilty*'  only  goes  to  deny  the  fact  of  the  trespass : 
now  as  that  was  proved  in  fact,  the  plaintiff  was  entitled  to  a 
verdict ;  and  the  only  consideration  for  the  jury  was  as  to  the 
quantum  of  damages.  And  indeed  upon  the  whole  the  damages 
are  not  excessive  *,  because  though  the  mother  acted  indiscreetly, 
yet  the  defendant  was  certainly  very  culpable.  He  was  intro* 
duced  to  the  plaintiff's  family  in  the  character  of  a  suitor ;  he 
gained  admission  into  the  house  on  honourable  terms,  and  the 
family  trusted  to  his  honour;  and  therefore  this  is  not  like  the 
ease  of  Worsky  v.  Bisset.  With  respect  to  the  objection,  that 
this  action  cannot  be  maintained  by  the  father  for  debauching 
his  daughter  above  age  per  quod  servUium  anusitj  no  contract  for 
service  having  been  proved  i  I  take  it  to  be  perfectly  well 
settled,  since  the  case  of  Postlethwaite  v.  Parkes^  that  the  action 
will  not  lie  by  the  father,  unless  the  daughter  be  proved  in 
some  way  or  another  his  servant.  In  that  case,  the  ground 
which  influenced  the  opinion  of  the  Court  was,  that  the 
daughter  was  in  the  service  of  another  person.  But  in  actions 
of  this  kind  the  slightest  evidence  is  sufficient-,  even  milking 
cows.  Here  instances  of  actual  service  were  proved,  and 
therefore  it  is  immaterial  whether  the  daughter  were  of  age  or 
not.  Neither  is  it  material  whether  the  servant  be  or  be  not 
hired  for  a  year,  or  whether  she  has  any  wages;  it  being 
sufficient  that  she  is  a  servant  de  facto.  If  this  had  been 
an  action  on  the  case,  this  objection  could  not  have  prevailed; 
and  much  less  can  it  in  this  form  of  action. 

Gkosb,  J.  declared  himself  to  be  of  the  same  opinioh. 

Rule  discharged. 


Fairtitlb, 


tM  THC  TWKNTY-XICHTB  YsAft  OV  GEOtlGE  ih.  1(^ 

1787. 

Fairtitle,  on  the  several  Demises  of  Mytton  and    Friday, 
Others^  against  Gilbert  and  Others.  ^^^  *^^ 

nrWL  defendants  were  nominated  trustees  under  the  nth  The  trustees 
-^   Geo.  3,  r.  87.  for  repairing  and  widening  the  road  be-  tunpke  ^ 
tween  CbeadU  and  Leek^  in  the  county  of  Siaffwd^  and  for  other  '^*  ^^^^ 
purposes  therein  mentioned.  The  trustees  are  authorized  by  the  them  to 
act  to  erect  tompikes  and  toll-houses  :  and  the  right  and  pro-  h^^^|j)i 
perty  thereof,  and  all  the  materials  of  the  same,  are  thereby  nortgH* 
rested  in  them.    And  seven  or  more  of  them  are  enabled  by  ^  ^y^^ 
writing  under  their  bands  and  seals  to  lease  tie  eaid  tolls.    And  ^^'T^ 
diey  are  further  authorized  to  take  up  at  interest  any  sum  upon  be  do  pn- 
the  credit  rf  the  smd  tolls^  and  to  assign  over  and  convey  the  said  ^^^^ 
respective  tolls  to  any  person  who  shall  advance  thdr  money  ofs,havc 
diereon.    It  is  further  enacted,  that  no  preference  shall  be  given  ^!!i^^ 
to  the  person  lending  money  on  the  credit  of  the  ssdd  tolls,  j^^^ 
119  respect  of  the  priority  of  advancing  such  sum;  but  that  all  per-  saui.  If  in 
sons  to  whom  such  respective  mortgages  or  assignments  shall  hp  ^^^^ 
loade,  shall  be  in  their  several  proportbns  creditors  on  the  said  Mchamoit- 
respective  tolls  in  eqnal  degree  one  mth  another  t  and  this  is  to  be  ejectment  is 
deemed  a  public  act.    The  trustees  having  occasion  to  raise  a  )*^^ 
certain  sum,  advertised  according  to  the  act,  and  the  lessors  of  tl^m  by  the 
the  plaintiff  having  ofiered  to  supply  them,  mortgages  were  exe-  th^^^f^ 
Cttted  to  the  lessors  of  the  plaintiff  of  the  tolls,  and  also  of  the  e^op^by 
fell-houses  and  totUgates^  by  a  sufficient  number  of  the  trustees,  from  insist- 
some  of  these  very  defendants  having  joined  in  executing  those  j,^.^^*^* 
conveyances.  This  ejectment  was  brought  to  recover  possession  them  no 
of  the  toll-houses  and  toll-gates,  pursuant  to  the  terms  of  the  ^^bI^p* 
mortage  to  Mytton,     At  the  trial^  before  Perryn^  B.  at  the  ^j;90 
last  assizes  at  Stafford^  it  was  objected  on  behalf  of  the  de-^^^  ^C^.:^^C^ 
fendants,   that  the  act   did  not  warrant  them  to  mortgage //^/^^ 
the    toU^gates^   but   only   the   toUs^    for  which   an  ejectment  ^^^^/^^^^ 
would  not  lie;  and  that  the  act  expressly  directed  that  no  pre-  ^Ay- 
ference  should  be  given  to  any  of  the  creditors  above  the  rest:'^'^'  S7^^  s''^ 
and  the  judge  being  of  that  opinion,    nonsuited  the  plain- 
tiff.   A  motion  was  made  to  set  aside  this  nonsuit,   on  two 
grounds;   ist,  That  some  of  the  defendants,  having  joined 
in  executing  the  conveyance,  were  stopped  from  taking  that 
objectioo.     adly.  That  the  toll-gates  are  a  part  of  and  ap- 
purtenant 


GlLBltT. 
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I7<7*     purteiunt  to  the  tolls,  and  virtually  included  in  a  grant  of  the 
■  latter. 

rnTz  Leycexter  shewed  cause  against  the  rule,  upon  the  two  grounds 
•gmmd  on  which  it  had  been  moved,  ist.  The  act  in  words  only  gives 
the  trustees  a  power  to  mortgage  the  toUs^  and  not  the  tciUgatei 
or  iwses.  Then  the  question  is.  Whether  die  Legislature  in- 
tended to  give  them  that  further  power?  Now  it  is  clear  that 
they  did  not,  for  they  expressly  enact  that  no  fre/trence  shall  be 
given  to  any  one  creditor  above  the  rest ;  but  if  the  trustees 
could  mortgage  the  toll-gates  to  any  particular  crecUtor,  it 
would  be  giving  him  a  preference.  Again,  the  trustees  have  a 
power  by  the  act  of  moving  the  gates  when  they  see  proper^ 
which  they  could  not  do  if  they  gave  up  the  possession  of  tbem* 
If  therefore  the  trustees,  as  well  by  the  words  as  by  the  dear 
intention  of  the  act,  had  no  power  to  make  a  mortgage  of  the 
toU'gaies  and  hoiues,  the  second  question  is,  Whether  or  not  the 
trustees  were  estopped  from  taking  that  objection  against  the 
.  terms  of  their  own  deed?  In  general  it  is  true  that  no  petisoa 
can  object  against  his  own  deed,  that  he  had  no  right  to  execute 
such  a  conveyance  i  but  that  is  only  to  be  understood  in  the 
case  of  privait  individuab.  Here  these  defendants  are  trustees 
under  a  public  act  of  parliament  for  other  creditors  besidca 
MytioH^  and  in  respect  of  such  creditors  the  trustees  may  well 
take  such  an  objection:  it  is  the  same  as  if  the  objection  had 
come  from  those  creditors. 

Biarcrofty  Bower^  and  CaldectUy  eontrk.  It  necessarily  fol* 
lows  that  the  trustees  must  have  a  power  of  mortgaging  the  toll* 
gates  if  they  may  mortgage  the  tolU»  because  it  is  the  only 
means  of  effixtuating  the  conveyance.  As  to  there  being  no  pre- 
ference among  the  creditors,  nm  cvfutat  that  there  are  any  other 
creditors:  but  supposing  that  there  arCt  this  manifest  injustice 
would  follow  from  putting  the  last  creditor  upon  an  equal  foot- 
ing with  the  first;  that  after  a  man  has  lent  his  money  upon 
what  he  considers  as  a  good  security  at  the  time,  the  trustees 
would  have  it  in  their  power  to  lessen  that  security  by  after* 
wards  mortgagii^  the  lolls  for  more  than  their  worth.  Besides, 
if  there  are  other  creditors,  the  plaintiff  will  not  be  precluded 
from  recovering  in  this'ejectment,  because  the  creditors  may  be 
considered  as  tenants  in  common,  and  answerable  to  each  odicr« 
But  the  other  ground  is  decisive,  that  those  trustees  who  joined 
in  this  conveyance  cannot  take  this  objectioD,  even  if  the  others 

could. 
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could.    If  by  their  act  any  other  creditors  be  injured^  thc«c  lat-     1787. 
ter  have  their  remedy  against  those  trustees  who  have  exceeded 


their  authority.  ^"I^T 

A8HHURST9  J.  It  is  clear  that  the  trustees  under  this  act  of  Gilmit. 
parliament  had  no  power  to  mortgage  the  tM-bouses  or  the  turn- 
pike^gates.  The  act  expressly  gives  the  trustees  power  to  iqort- 
gage  the  tolls ;  but  the  reason  why  it  does  not  give  them  a  far- 
ther power  is  because  no  creditor  is  to  have  a  preference.  Now 
if  any  creditor  had  a  power  to  enter  and  take  possession  of  the 
toll-gates,  he  would  gain  a  priority  which  the  act  has  denied. 
And  it  is  Very  fit  that  this  should  not  be  taken  out  of  the  hands 
of  the  trustees  \  because  they  are  trustees  for  all  the  creditors^ 
and  were  considered  by  the  Legislature  as  the  most  proper  per« 
sons  to  have  the  whole  management  of  every  thing  to  be  done 
in  pursuance  of  the  act.  It  was  foreseen  that  the  whole  sum 
wanted  would  not  be  advanced  by  any  one  person }  and  there- 
fore, for  the  encouragement  and  security  of  all  persons  who 
were  willing  to  advance  money,  it  was  necessary  that  the  collec* 
tion  of  the  tolls  should  remain  with  the  trustees.  As  then  the 
trustees  had  no  power  to  mortgage  the  toll-houses,  the  next 
question  is,  Whether  they  are  estopped  to  say  so  ?  In  general 
the  party  granting  is  estopped  by  his  deed  to  say  he  had  no  in- 
terest :  but  that  general  principle  does  not  apply  to  this  case^ 
where  the  trustees  were  not  acting  for  their  own  benefit,  but  for 
the  benefit  oftheptAlics  and  it  would  be  hard  that  other  cre- 
ditors who  are  not  parties  to  the  deed,  should  lose  the  benefit 
which  the  act  has  given  them.  Besides,  there  is  a  still  farther 
reason  why  the  trustees  should  not  be  estopped  \  for  this  is  a 
public  act  of  parliament,  and  the  Court  are  bound  to  take  no- 
tice that  the  trustees  under  this  act  had  no  power  to  mortgage 
the  toll-houses.  This  deed  therefore  cannot  operate  in  direct 
opposidon  to  an  act  of  parliament,  which  negatives  the  estc^pd. 
BuLLER^  J.  and  GaosE|  J.  of  the  same  opinion. 

Rule  discharged. 


Atkiksom 
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i^t^d.  Atkinson  against  Matteson  and  Others. 

wh^h^ar-  T^H^S  was  an  action  for  an  assault  and  false  imprisonment  by 
reitedapri-  j^  the  plaintiff  agatnst  three  defendants.  The  declaration 
^mJto-  .contained  two  counts-,  to  which  all  the  defendants  pleaded 
^hr'^hT  S^^^'^^y  ^^^  g^^ilty.  And  the  two  defendanU,  Thomas  Matteson^ 
ibrethe  re-'  ^'^^  WaSte^  further  pleaded  to  the  first  count  of  the  declaration, 
turn  of  the    that  at  a  Court  of  Record  holden  at  Hull^  on  the  20th  of  Novem- 

writ,  though   -  ,     -  ,_ 

hc[7T.R.  per  1784,  before  /£firr^  Broadley,  Esq.  then  mayor,  (sfc  the 

"iSy  pel"""  defendant  Tiamas  Matteson,  as  executor  of  John  Matteson  de- 

xnittcd  the    ccased,  levied  his  pWnt  against  John  Atlunson^  the  now  plaintiff, 

escape  im-    and  one  Thomas  Atkinson,  in  a  plea  of  debt  for  140/.  the  sam6 

2urVhl^ar-  ^^^^%  *  ^*"**^  arising  within  the  jurisdiction  of  the  Court  j  and, 

rest.  Where  that  such  proceedings  were  had  thereupon ;  that  afterwards,  at 

fo/rahwVro-  the  same  Court  of  Record,  there  issued  out  of  the  same  Court  a 

prUonmwit    certain  writ  or  precept  of  our  lord  the  now  king  against  the 

And  ^.  con-  Said  Thomos  and  John  Atkinson,  directed  to  the  defendant  John 

^um^^to     ^"^^^  whereby  the  said  defendant  John  Wmte,  .as  bailiff,  was 

both  of        commanded  to  take  the  said  Thomas  and  John  Atkinson,  if,  isfc. 

defendant    and  them  safely  keep,  so  that,  isfc.  at  the  then  next  Court  of  our 

pleaded  not   i^^d  the  king,  to  be  there  held  next  after  the  execution  of  that 

guiItVf  and  ^ 

justified  the  precept,  to  auswcr  to  the  said  Thomas  Matteson  on  the  plea  afore- 
m«net^  Said  ;  which  writ  was  delivered  by  the  said  John  JFaite  to  be 
cess,  A.  as  executed  in  due  form  of  law»  By  virtue  of  which  writ  the  said 
in^tWs^  J^^  Waite  did  arrest  the  said  JtAn  Atkinson,  the  plaintiff,  and 
^^di'b^'^*  ^^^^°  ^™  ^"  custody  for  a  time  mentioned  in  the  first  count  of 
liff;  and  the  the  said  declaration. 

anewiu»ign-  ^o  this  plea  the  plaintiff,  admitting  the  arrest  as  stated  in  the 
nient,  ad-  jpjca,  replied,  that  John  Waite,  with  the  consent  of  the  said 
arresTfo  be  Thomas  Motteson  the  plaintiff  in  that  suit,  voluntarily  released 
rii^^^that  *^  ^^^  7^*^  Atkinson  from  the  said  arrest,  and  permitted  him 
^.  with  the  to  go  at  large;  and  that  the  defendants,  Thomas  Matteson  and 
^Tvolunta-  y«*»  Waite,  afterwards  again  imprisoned  him  for  the  time  men- 
riiy  relMsed  tioned  in  the  first  count  of  the  said  declaration.  To  which  new 
that'they      assignment  the  said  Thomas  Matteson  and  John  Waite  pleaded 

him  for  the 

time  mentioned  in  the  first  count ;  the  plaintiff  having  failed  in  prmrmg  the  new  assignment,  hj  not 
shewing  the  consent  of  A.  shall  not  be  permitted  to  prove  the  same  trespass  against  B,  under  the 
other  count. 

This 
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This  cause  was  tried  at  the  last  Assizes  held  for  Kingsm  t^     1787. 
HuU^  when  a  verdict  was  given  for  the  defendants  Mattison  and 


Jackson^  and  for  the  plaintiff  agadnst  the  defendant  Wmk^  da-  ^^"7" 
mages  one  shilling,  subject  to  the  opinion  of  this  Court  on  the  B&TTi. 
following  case :  ***' 

That  the  defendant  WMte^  by  virtae  of  the  process  stated  in 
the  second  plea,  arrested  the  plaintiff  on  the  20th  Navemkr 
1784,  and  detained  him  in  custody  all  that  night ;  but  the  next 
day  the  said  JFaitet  at  the  request  of  the  now  plaintiff  John  Au 
kinsoHi  but  without  the  consent  or  knowledge  of  Thomas  MatU^ 
son^  the  plaintiff  in  that  suit,  permitted  him  to  go  at  large,  and 
that  he  remained  at  large  nil  the  23d  of  the  same  month,  on 
which  day  the  defendant  WmU^  without  any  other  process,  took 
the  plaintiff  Jtbn  Atkinson  to  the  common  gaol,  and  delivered 
him  to  the  common  gaoler  there,  with  the  process  under  which 
he  was  first  arrested  and  which  was  not  then  returnable.  And 
the  plaintiff  Jobn  Atkinson  continued  in  prison  upon  that  process 
until  he  gave  bail.  The  question  for  the  opinion  ojf  the.  Court 
is.  Whether  the  plaintiff  is  entitled  to  recover  against  the  de- 
fendant  Waite  T 

Lowndes  for  the  plaintiff.  Although  the  plaintiff  failed  in 
charging  the  defendant  Matteson^  because  his  consent  to  the 
discharge  was  not  proved,  yet  there  was  enough  proved  against 
the  defendant  Waite  to  make  him  a  trespasser,  because  the  escape 
was  voluntary  in  him.  The  plaintiff  in  trespass  against  two  may 
prove  what  is  sufficient  to  charge  one  defendant,. without  provi* 
ing  all  the  circumstances  which  were  necessaxily  alleged  to 
charge  both.  In  Pallant  v.  Roll  (a),  an  action  was  brought  against 
the  defendant  as  a  dissolute  person,  for  trespass  :  and  though  it 
was  determined  that  the  defendant  was  not  a  dissolute  person 
within  the  meaning  of  the  4  &f  5  ^.  &  M.  c.  23.  so  as  to  entitle 
the  plaintiff  to  the  costs,  yet  it  was  held  that  the  plaintiff  might 
recover  upon  that  declaration  as  for  a  common  law  trespaaa^ 
Now  in  the  present  case  it  was  necessary  to  state  MaUesot/^ 
consent  to  the  discharge,  in  order  to  charge  him,  but,  as  it  was 
not  necessary  as  against  Waitey  it  need  not  be  proved  against  him ; 
and  then  this  verdict  may  be  maintained  on  the  new  assignment 
for  the  second  arrest.  But  supposing  the  plaintiff  bound  to  prove 
the  allegation  in  the  new  assignment  even  as  against  Wdtt^ 
still  he  may  resort  to  the  second  count,  and  apply  the  evidence  to 

(a)  %  BL  Repu  90a       .  . 

that  I 


174  CASES  IN  MICHAELMAS  TEJIM, 

1)87.    that ;  for  to  that  there  ii  no  justification,  and  there  is  one  act  of 
trespaii  proved,  if  the  retaking  were  unlawful.    That  the  rc-^ 


^]!i2^^  taking  cannot  be  justified  is  clear,  because  a  bailiff  who  has  w- 
Matti-  IwUarily  permirted  a  prisoner  to  escape  cannot  retake  him. 
There  is  indeed  a  distinction  bet\(reen  a  permissive  and  a  vohtOary 
escape :  but  the  present  case  states  that  Waki  permitted  the 
phintiiF  to  go  at  large  1  and  this  makes  it  a  voluntary  escape.  In 
Sidgewaf^  case  {a)  it  was  held  that  if  the  sheriff  voluntarily 
Sttffrr  a  prisoner  to  escape,  he  cannot  retake  him.  And  though 
that  was  the  case  of  an  escape  in  execution,  which  may  be 
difierent  from  an  escape  on  mesne  process  as  between  the  ori- 
ginal phdntiff  and  the  bailiff,  because  in  such  case  it  is  suf- 
ficient if  the  prisoner  be  forthcoming  at  the  return  of  the 
writ ;  yet  that  makes  no  difierence  as  between  the  gaoler  or 
bailiff  and  the  prisoner ;  for  after  the  bailiff  has  arrested  the 
prisoner^  his  warrant  is  executed,  whether  it  he  an  arrest  on 
mesne  process  or  in  execution;  and  if  he  afterwards  pernnit  him 
to  go  at  hrge,  he  commits  a  tort,  which  he  cannot  purge  by  his 
«wn  act.  In  Ranenttrofi  y,  Ejhs  {h\  it  was^held  that  an  action 
lay  by  the  plaintiff  in  the  original  action  for  suffering  the  pri- 
^  soner  to  escape  on  mesne  process.  In  James  v.  Pieree  (^),  Hale^ 
Ch.  J.  said,  that  where  the  original  plaintiff  might  maintain  an 
action  of  escape  against  the  gaoler  after  a  voluntary  escape,  the 
prisoner  might  maintain  trespass  and  false  imprisonment  against 
the  gaoler  for  retaking  him.  And  in  the  case  of  Feathtrstetk- 
bmigb  V.  Aihmson  (J),  where  a  prisoner  on  mesne  process  had 
been  voluntarily  sufiered  to  escape,  and  the  plaintiff  had  charged 
the  prison  with  a  ca.  sa.  as  a  prisoner  in  custody,  and  the 
keeper  of  the  compter  had  afterwards  retaken  him  without  any 
warnnt,  the  Court  discharged  him  on  motion. 

5.  Uiyfvood  for  the  defendant.  Supposing  the  retaking  to  be 
unlawful,  it  cannot  be  given  in  evidence  on  this  record.  Not 
on  the  new  assignment,  because  that  states  a  trespass  by  two, 
and  the  evidence  goes  to  prove  a  trespass  by  one  only  ;  and  the 
consent  of  the  original  plaintiff  is  a  material  allegation  which 
goes  to  the  whole  of  the  new  assignment  Neither  can  it  he  given 
in  evidence  on  the  second  count,  because  the  new  assignment 
has  appropriated  this  retaking  to  the  first  count ;  and  having 
given  the  act  in  evidence  on  one  count,  he  cannot  afterwards 

W  3  C:  5».  b.         W  a  frUt.  $95.       (*)  X  rtfifr.  S69.         (d)  Barwt,  373- 

give 
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giTe  the  same  act  in  evidence  upon  another.    But  the  retaking     1787. 
was  lawfuly  because  it  was  before  the  return  of  the  writ,  which 


vfistinguishes  it  from  the  cases  cited ;  for  they  are  either  cases  of  ^^"*y* 
voluntary  escapes  in  ezecutbn,  or  after  iht  return  of  the  writ  Matta^ 
But  a  bailiff,  after  arresting  a  prisoner  on  mesne  process^  may 
suffer  him  to  go  at  large  dli  the  return  of  the  writ,  or  he  may 
keep  him  in  a  private  house  rill  that  time.  3  BI.  Cem.  290. 
I  SaBL  408.  •»  and  the  sheriff  of  Nottifigiam's  case.  Ncyf  72. 
Besides,  this  is  an  action  of  trespass  and  false  imprisonment  by 
the  party  himself^  who  has  had  an  indulgence  granted  to  him, 
agaiqst  the  person  who  granted  him  that  indulgence,  and  there- 
fore it  cannot  be  regarded  in  a  favourable  light.  If  a  bailiff 
cannot  pennit  a  prisoner  on  mesne  process  to  go  at  large,  the 
prisoner  himself  should  not  take  advantage  of  the  permission  of 
the  other;  if  he  doy  he  is  a  wrong-doer,  and  then  he  cannot 
faring  an  action  on  his  own  tort  against  any  other  person  for  the 
same  act. 

LovmdiSf  in  reply.  This  action  is  several  as  well  as  jmnt,  and 
the  plaintiff  has.  made  his  election  to  consider  this  as  a  several 
trespass;  and  there  being  sufBcient  evidence  to  charge  the  de- 
fendant Waii9f  the  plaintiff  is  entitled  to  retain  his  verdict 
against  him,  though  he  failed  in  proving  the  consent  of  the  de- 
fendant Mattesoni  but  that  was  a  distinct  allegarion,  and  not 
connected  with  the  charge  s^[ainst  Waitt.  And  notwithstanding 
the  release  was  an  indulgence  in  the  bailiff,  yet  that  indulgence 
cannot  be  justified,  because  it  was  against  his  duty.  As  to  the 
writs  not  being  returned,  that  makes  no  difference,  for  it  was  ao- 
tually  executed  on  the  first  arrest.  When  the  return  is  to  be 
made  on  a  particular  day,  there  perhaps  the  bailiff  at  his  risk 
might  sttficr  the  prisoner  to  go  at  large  till  the  return:  but  in  the 
present  case,  the  day  of  the  return  is  indefinite,  and  the  arrest 
was  complete,  and  the  writ  executed  in  the  first  instance:  if  it 
were  odicrwiscy  the  bailiff  vrould  have  it  in  his  power  to  delay 
making  the  return  in  iafimtums  for  he  is  commanded  by  the  writ 
to  have  the  body  of  the  prisoner  at  the  Court  to  be  holden  next 
after  the  execution  of  the  precept.  Then  it  has  been  argued 
that  the  plaintiff  was  a  wrong'doer,  and  that  he  cannot  take  ad- 
vantage of  his  own  vrrong:  but  he  cannot  be  considered  in  that 
light,  as  he  was  permitted  to  escape. 

AsHHimsT,  J.  We  cannot  travel  out  of  this  casei  and  the 
point  in  this  6ise  is  as  to  the  defendant  Wtntt^    It  is  not  neces- 
sary 
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1787.     sary  foic  us  to  decide  how  far  the  plabdff  might  or  might  not 
have  avaikd  himself  of  the  defendants'  not  proving  their  allega* 


^^**^*  tion,  namely,  that  he  was  released  with  the  consent  of  Mattesan, 
Matti-  if  our  opinion  is  that,  on  all  the  facts  disclosed,  though  this  was 
"^"'  a  voluntary  escape,  the  defendant  is  not  guilty  of  false  imprison- 
ment  by  retaking  the  plaintiff  before  the  return  of  the  writ ; 
and  I  am  most  clearly  of  opinion  that  he  is  not.  The  only  dif* 
ference  between  an  arrest  on  mesne  process  and  in  execution  is 
this :  on.  the  former  the  bailiff  may  permit  the  prisoner  to  go  at 
large,  provided  he  has  him  at  the  return  of  the  writ ;  but  in  the 
latter  case,  if  the  bailiff  voluntarily  permit  the  prisoner  to  go  at 
large,  though  only  for  a  minute,  he  cannot  afterwards  retake 
him.  The  cases  dted  by  the  plaintiff^s  counsel  are  cases  of 
escapes  either  in  execution  or  after  the  return  of  the  writ,  and 
therefore  not  applicable.  But  the  cases  cited  fpr  the  defendants 
cleariy  prove,  that  the  bailiff  may  give  the  prisoner,  who  is  ar- 
rested on  mesne  process,  indulgence,  provided  he  has  him  at  the 
return  of  the  process.  And  this  reason  is  strongly  enforced  by 
the  statute  with  regard  to  letting  a  prisoner  out  on  giving  bail : 
for  it  does  not  only  give  the  sheriff  the  power  of  letting  him  to 
bail,  but  it  compels  him  to  do  so  on  giving  sufficient  bail.  And 
if  no  security  be  given,  it  is  done  at  the  risk  of  the  bailiff}  and 
then  if  the  prisoner  do  not  volunurily  return,  the  bailiff  may  re- 
take him  before  the  return  of  the  writ. 

BuLLBR,  J.  As  the  declaration  contains  two  counts,  the 
fhintiS primd/acievr^s  at  liberty  to  give  evidence  of  two  acts 
of  imprisonment.  The  defendants  first  pleaded  the  general  is- 
sue $  and  then,  as  to  the  first  count,  they  justified  making  the  ar- 
rest under  mesne  process.  To  this  the  plaintiff  new  assigns ;  and 
that  new  assignment  admits  the  legality  of  the  arrest  under  the 
process,  but  charges  that  the  defendant  jratte^  after  that  arrest, 
iy  the  consent  of  tie  plaintjg^in  the  original  action^  discharged  the 
plaintiff  out  of  custody,  and  afterwards  imprisoned  him  again. 
This  is  a  very  material  allegation,  because  it  depends  on  the 
discharge  being  with  the  consent  of  the  original  plaintiff.  Then 
how  does  this  bear  on  the  second  count?  The  plaintiff  has 
agreed  by  his  new  assignment,  that  he  did  not  intend  to  go  for 
that  arrest  which  was  under  the  writ;  therefore  he  has  precluded 
himself  from  giving  evidence  of  that  on  the  trial.  It  is  true 
that  if  there  were  in  fact  two  imprisonments,  and  the  plaintiff 
had  not  new  assigned,  as  he  has  done  here,  he  might  have 

given 
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gmn  in  evidence  of  bodi  at  the  trial :  but  there  being  only  two     1787. 
imprisonments  in  fiict,  and  one  of  them  being  abandoned  on  the 


record^  the  pUmtiff  could  not  have  recoorse  to  the  second  ^"V^" 
count;  for  he  cannot  avail  himself  of  one  and  the  same  act  of  S^rrsr 
imprisonment  both  on  the  new  asrignment  and-on  the  second  *^^' 
count.  The  plaintiff  then  itEes  on  his  new  assignment :  now 
die  new  assignment  states  that  the  re-taking  by  WMii  was  after 
the  plaintiff  had  been  released  by  the  consent  of  Matteioni  to 
this  the  defendant  pleads  that  he  was  not  guilty;  and  as  the 
case  states  that  Matteson  did  not  consent  to  his  release^  the 
new  assignment  ia  falsified.  If  the  plaintiff  could  have  proved 
two  imprisonments  besides  that  which  he  has  wared  on  the 
Xecord,  he  might  have  done  it  as  the  pleadings  now  stand :  but 
there  was  but  one  imprisoimient  berides  that  which  he  has 
waved^  and  that  one  is  the  subject  of  the  new  assignment  | 
therefore  there  is  no  evidence  of  any  imprisonment  on  which  he 
could  recover  on  the  second  count.  Thus  it  stands  on  the 
pleadings ;  and  as  to  the  general  question  of  law^  it  is  as  laid 
down  by  my  brother  Asbhursti  after  an  arrest  on  mesne 
process  the  bailiff  may  sufier  the  prisoner  to  go  at  hrge,  pro- 
Tided  he  has  him  at  the  return  of  the  writ. 

Grose,  J.  The  reason  of  the  difierence  between  a  retaking 
after  an  escape  on  mesne  process  and  in  execution  is  this ;  in 
the  latter,  if  the  prisoner  escape  by  the  voluntary  permission  of 
the  gaoler,  the  plamtiff 's  debt  is  paid ;  and  if  the  gaoler  retake 
lum,  he  is  liable  to  an  action  of  false  imprisonment.  But  in 
the  former  case  the  bailiff  may  suffer  the  prisoner  to  go  at  large, 
provided  he  has  him  at  the  return  of  the  writ. 

Postea  to  the  defendant. 


The   King  against  The  Mayor,  Aldermen,  and      Ar^db^, 


Common  Council,  of  London.  >^%,  ^^  ^^7n 


J^««.;b6tb. 


/^^ 


rpHIS  was  a  rule  calling  on  the  defendants  to  shew  cause  A 

-^   why  a  mandamus  should  not  issue,  directed  to  them,  com-  ]^^o,e  to 

manding  them  to  restore  P.  Roberts  to  the  office  of  clerk  or  «he  office 

comptroUer  of  the  Bridge^House  estates.    It  appeared  from  the  the  Bridge- 
House  ei- 
tacfs  b  Lmtdem^  thomgh  the  patty  was  irregularly  sotpended;  it  appearing  ob  hit  own  ihew- 
iog  that  there  wu  good  ground  for  the  tufpetuion,  if  the  proceedings  had  been  regular.  [S  T.  R.  309.] 

Vot.IL  N  affidaviu 
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1787.    aflBdavits  onurhkli  the  vule  was  obtained^  that  the  office  igaa 
ancient  office  for  life,  quasttdiu  *te  iene  ]giu<rUf  in  the  disposal  of 


^'j^rf  *  the  Court  of  Common  Council.  The  duty  of  it  Is  to  superintend 
The  Mayor,  suid  take  carc  of  certain  estates  which  are  appropriated  by  the 
London,  eoiporation  to  the  support  and  n;pair  of  London  Bndgei  lome 
of  the  estates  having  beengranted  4o  them  for  that  'CKpress  pur* 
pose.  JLoberts  was  admitted  and  sworn  into  ihis  office  in  1749^ 
on  paying  4000A  to  the  .predecessor,  and  600/.  ton  an  alienation 
fine.  In  January  1785,  the^uiditors  of  the  city  accounts  le- 
ported  that  Roberts  was  a  defaulter  in  his  accounts  ier  £ve 
years  preceding,  and  that  there  appeared  to  be  a  veiy  Jatge 
balance  in  his  hands ;  on  which  the  corporation  made  an  order 
that  his  accounts  should  be  hid  before  a  committee  appcwited 
for  that  purpose  in  two  months,  and  that  the  balance  ^uU  be 
paid  to  the  chamberlain.  On  the  8ame  day  the  committee  of 
the  city  lands  rq>orted  that  Roberts  was  a  defaulter  in  his  ac- 
counts as  city  remembrancer,  and  that  there  was  a  considaraUe 
balance  in  his  hands  in  respect  of  that  office.  It  likewise  appear- 
ed iipon  his  own  shewingi  that  repeated  appUcations  were  made 
to  him  to  deliver  in  his  accounts,  and  frequent  indulgences 
granted  to  him  by  the  committee»  till  the  19th  May  1 7861  wbea 
be  delivered  in  a  brief  account  without  producing  the  {upper 
vouchers,  by  which  it  a{]peared  that  he  had  a  balance  ^ 
«bout  aooo/.  in  his  hands  in  respect  of  die  first*mentioiied 
office.  But  lie  claimed  to  deduct  1500/.  out  of  that  siun  in  re- 
spect of  certain  demands  which  he  made  as  i^ity  renembrancer, 
which  were  not  allowed  npon  this  account.  That  after  a  pe- 
remptory order  to  produce  the  vouchers  and  pay  die  ixdance, 
which  he  acknowledged  to  be  due,  and  to  explain  several  parts 
of  his  accounts,  he  neglected  to  pay  the  bahnce,  and;wrote  the 
following  letter  to  the  committee :  «  Having  by  your  directions 
<*  received  a  copy  of  the  report  to  the  Court  of  Common  Coun- 
«  cil,  bearing  date  13th  February  last,  with  the  order  made 
«  thereon,  and  having  fuUy  oonadered  the  same,  /  must  decline 
*<  afiswering  any  question  upon  the  subject!*  Thb  refusal  was 
communicated  to  the  Court  of  Common  Council,  who  thereupon 
suspended  Roberts  generally  from  tbc/unctions^  exercise,  and  fro- 
jits  of  his  office,  without  summoning  him  to  attend^  or  giving 
him  an  opportunity  of  msrking  any  defence. 

ASair,  Serjt.  Mingay,  Rose,  mdXjSbs,  diewed  cause.    Firsts 
This  is  not  a  oosporate^ffice^  for  which  a  numdamm  will  lie. 

It 
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ft  is  a  mere  frivaii appointment  by  the  corporation-,  and  the     1787. 

office  may  or  may  hot  exist  as  the  corporation  please.    It  is  a 

grant  to  Roieris  as  long  as  he  shall  behave  himself  well ;  his  ^;^"** 
misbehavbur  therefore  is  a  breach  of  the  condition  on  which  TheM^or, 
die  office  was  granted)  and  the  corporation  may  displace  the    London. 
grantee  without  any  regular  judgment  of  amotion.    The  office 
itself  falls  when  the  condition  is  broken;   and  it  appears  by 
Robert/s  own  affidavit  that  he  has  broken  the  condition.    This 
k  like  an  appointment  of  a  steward  quamdiu  se  bene  gesserit^  who 
may  be  removed  for  misbehaviour  without  any  regular  summons. 
And  in  2  Afpd.  316,  a  mandamus  was  denied  because  it  did  not 
sufficiently  appear  to  the  Court  that  the  office  was  such  for 
which  a  mandamus  would  lie.    Secondly,  Roberts  has  only  been 
smspendedf  not  absolutely  amoved^  from  his  office:  and  it  has 
never  yet  been  determined  that  a  mandamus  will  lie  to  restore     • 
an  officer  suspended.   In  the  case  of  the  King  v.  The  approved 
Men  of  Chttldford  (d)^  the  Court  refused  to  grant  a  mandamus 
to  restore  MUls  one  of  the  approved  men  who  had  been  sus- 
pended) sayingy  that  the  party,  if  injured,  might  have  an  action 
upon  the  case,  but  that  a  mandamus  did  not  lie^  as  Mills  had 
not  been  totally  removed^  because  the  freehold  still  remained 
in  him :  Twisden^  J.  was  indeed  of  a  diffinrent  opinion.     It  is 
tme  that  in  the  following  year  a  mandamus  was  granted  on  the 
application  of  the  same  person  to  restore  him  to  the  same  office : 
bat  it  does  not  appear  from  the  reports  {¥)  of  the  case  but  that 
the  corporation  had  absolutely  removed  him  in  the  intermedi- 
ate time.    That  circumstsince  may  fairly  be  presumed  from  the 
case,  which  states  that  Mills  was  restored:  now  according  to  the 
opinion  which  the  Court  delivered  the  preceding  year,  that,  not- 
withstanding his  suspension,  the  freehold  still  remained  in  him, 
he  could  not  have  been  restored  unless  he  had  been  previously 
nmrnted.    Besides  there  was  a  defect  in  the  return ;  for  they  did 
not  atate  that  they  had  any  power  of  suspension;  and  on  that 
ground  perhaps  the  Court  granted  the  mandamus.    And  there  is 
a  strong  reason  why  the  Court  should  not  interfere  in  the  case  of 
•uqpension  from  an  office  similar  to  the  present,  because  the  em- 
ployers of  a  person  appointed  to  such  an  office  of  trust  ought  to 
have  an  absolute  aiuhority  to  compel  him  to  the  proper  dis- 
charge of  his  duty,  by  restraining  him  from  the  exercise  of  his^ 
office^  and  by  that  means  sequestering  the  profits  of  it  for  a  time. 


(*)  I  Ka.  UZ.  88a  (0  %  Xa.  i.  8k  T.  Xaym.  15s- 

N  2  Thirdly, 
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1787.        Thirdly,  But  if  a  mamlamuj  wifl  lie,  the  Conrt  in  their  di^ 
cretion  wiU  not  grant  it,  as  it  appears  hy  Robert/*  own  affidwrit 


^^^^  that  he  has  been  guilty  of  gross  misbchanottr  suffidcnt  even  to 
Th?Mayor,  warrant  a  removal  from  the  office.    He  has  not  only  acknow. 
Low oo^N.  l««lgcd  that  he  has  a  balance  in  hU  hands,  the  payment  of  which 
he  evades  making,  but  he  has  also  percmptorBy  refused  to  ex« 
plain  his  accounts  to  his  employers.  This  alone  is  a  good  ground 
of  amotion,  supposing  he  had  been  regularly  summoiied  to  an- 
swer to  the  charge ;  if  so,  the  Court  will  not  grant  a  mmidnmtf 
to  restore  him,  merely  because  there  may  be  some  informaBty  in 
his  suspension  j  for  should  he  be  restored  in  consequence  of  this 
writ,  the  corporation  might  instandy  suspend  or  remove  him 
for  the  same  cause.    In  the  King  v.  Tidderbyia)^  tht  Court 
said  diat  although  a  return  to  a  mambmus  were  insufficient, 
yet  if  it  appeared  that  the  party  onght  not  to  be  restored,  they^ 
would  not  restore  him.  It  is  not  incumbent  on  those  who  shew^ 
cause  against  a  mandamus  to  prove  tlmt  the  prodeedings  have 
been  stricdy  regular;  for  the  party  making  die  appBcation  is  not 
entitled  to  the  vinrit,  if  it  appear  by  his  own  statement  of  the 
case  that  no  injustice  has  been  done  to  htm:  and  as  it  appears 
that  substantial  justice  has  been  done  in  tUs  case^  die  Court  ^ 
will  not  interpose  by  grandng  the  mamlamtti:  and  JtoAntr  is  not 
without  remedy,  for  he  may  bring  an  acdoii  on  the  case  for 
money  had  and  received.    And  thou^  no  lejgular  notice  was 
given  to  Roberts  to  make  his  defence,  yet  he  had  fireqoene 
opportunities  of  being  heard;  and  it  would  hfnre  been  absurd 
to  have  called  on  him  formally  to  answer,  after  he  had  pondvely 
refused  to  do  so  by  his  letter. 

Erslim^  and  Tmlins^  in  support  of  the  rule.  Whenever  a  per- 
son is  improperly  suspended  or  removed  from  an  office,  whether 
it  concern  public  or  private  dudes,  if  he  has  a  certain  term  in 
it^  and  there  are  profits  annexed  to  it,  and  the  party  has  no 
other  spedfic  legal  remedy,  the  Court  will  grant  a  mdndamus 
to  restore  him.  It  has  been  granted  in  the  instances  of  a  mini« 
ster  of  a  dissenting  meedng-houK  (^),  a  sexton,  and  a  parish 
clerk  (c);  those  offices  are  not  of  a  more  public  nature  than 
the  present,  and  the  party  making  thin  application  has  no  other 
remedy.  This  is  a  freehold  office  to  whidi  Roberts  has  been 
appointed  for  life,  and  from  which  he  cannot  be  removed  but 
by  due  course  of  law.    It  is  likewise  of  a  public  niatote,  for 

(«)  X  SU,  X4-  W  3  Bwr.  1165,  7.  (0  xSSr.Sh 

^  part 


IN  TtiE  TwENTy-EiaHTH  TeAK  OF  GEORGE  III.  Ill 

'  part  of  the  lands  is  appropriated  to  the  public  use.  Efen  ad*  1787. 
mittiiig  that  JEakrT/  bad  been  guilty  of  anj  misconducty  he  ■ 
thoold  have  been  summoned  to  answer  to  the  charge  before  he  '^^^^^ 
vat  suspended:  but  he  has  been  confiemnedunheard»  and  vidi-  TVi^Br, 
out  knowing  that  any  regular  complaint  had  been  made  agamst  lowdom. 
him.  Nothing  short  of  legal  notice  is  sufficient  to  warrant  the 
iospenaioo  from  a  corporate  office.  In  the  case  of  the  Khtg  t. 
The  Mayor^  t^c.  ol  Lhrnpool^  where  a  common-counciUman 
had  been  mooted  without  legal  notice^  Fastir^  J.  (a)  svd  «  a 
'<  man  oiight  not  to  be  dispossessed  of  his  freehold,  without 
'<  hairing  a  proper  opportunity  of  making  a  defence  to  the 
<<  chaige  upon  which  he  is  removed  from  it''  But  Xfiieris  ' 
has  not  misbdiaved  towards  the  common  coundlf  who  alone 
have  the  powerof  suspem^g  or  removing  him.  His  letter, 
in  which  he  declined  answering  any  quesrions,  was.  written  to 
the  oomnuttee  only,  and  not  to  the  common  ooundl;  from 
whence  it  is  to  be  collected  that  he  wished  rather  to  explain  his 
accounts  to  the  Court  of  common  council,  when  he  should 
havean  opportunity.  The  very  circumstance  of  the  babnce  of 
the  account  being  cUsputed  is  decisive  that  a  mamhrnus  ought 
to  go,  in  order  to  put  the  whole  matter  into  a  mode  of  being 
properly  investigated.  If  the  corporation  had  a  sufficient  ground 
for  the  suspension,  they  cannot  object  to  the  issuing  of  this 
writ,  because  they  may  return  the  matter  specially;  and  if  they 
have  acted  illegally,  they  should  be  compelled  to  put  the  mat- 
ter on  record,  in  order  that  Roberts  may  have  an  opportunity 
of  bringing  an  action  against  them  for  a  false  return.  In  the 
Bng  V.  Argent  (&),  the  Court  granted  a  numdamus^  because 
there  was  a  mere  informality  in  the  removal,  even  though  it 
dearly  appeared  that  there  was  a  sufficient  ground  for  the 
amotion,  provided  it  had  been  regularly  efiected. 

The  Court  at  first  doubted  whether  the  office  in  question  were 
of  such  a  nature  for  which  a  manJamus  would  lie,  under  an  idea 
dat  it  had  been  refused  in  the  scavenger's  case.  But  upon  fur* 
ther  consideration,  and  being  apprized  that  a  manJamus  had  been 
granted  in  the  case  of  a  scavenger  (^ ),  they  urere  of  opinion  that 
it  would  lie  in  the  present  case.  But  on  this  matter's  coming 
on  again  the  next  day, 

AsHBUBST,  J.  said,  notwithstanding  we  were  convinced  of 
the  impropriety  of  Robert/^  conduct,  which  would  have  been  a 

fm)  %  Marr»  734.  (I)  1783.  (t)  l  Sira.  59* 

rea« 
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1 787.    reasonable  and  proper  ground  for  suspending  him  from  hk  office^ 
we  entertained  some  doubt  whether  we  were  .not  bound  to  gra^t 


'^w  ^  a  nuuidamus  to  restore  him,  as  the  proceedings  of  the  Court  of 
The  Mayor,  common  council  were  not  strictly  regular  in  suspending  him* 
JLoMoojr.  Bu^  ^^  looking  into  the  cases,  we  hatre  found  one  exactly  similar 
to  the  present ;  that  is  the  case  of  the  King  v.  The  Mayor,  {fV. 
of  Uxbridge  (a),  which  warrants  us  to  refuse  this  writ,  tbonf^ 
Roberts  were  irregularly  suspended. .  We  ought  not  in  our  dis- 
cretion to  grant  it  in  this  case;  it  appearing  by  the  affidavits,  oti 
which  the  application  is  made,  that  Rftert/s  conduct  was  ex- 
tremely reprehensible.    For  after  the  Court  of  common  council 
,  as  well  as  the  committee  had  granted  him  the  greatest  indulgence 
by  allowing  him  further  time  to  make  up  his  accounts  and  to 
pay  the  balance,  he  wrote  this  extraordinary  letter  to  the  com^- 
mittee,  that  be  would  not  answer  any  of  their  questions  respect- 
ing his  accounts.    This  behaviour  was  culpable  in  the  highest 
degree  i  for  Roberts  was  not  to  dictate  to  his  employe*    Nor 
is  it  any  excuse  to  say  that  this  refusal  was  made  to  the  com- 
mittee ;  they  were  authorized  to  examine  his  accounts  by  the 
common  council ;  and  shall  Roberts  dictate  to  his  masters  to 
whom  they  shall  refer  the  matter  ?  Therefore,  till  he  has  made 
a  proper  submission  and  expluned  his  accounts,  we  think  we 
ought  not  to  interfere.    What  operates  very  strongly  with  us  is, 
that  this  is  not  a  total  dismission,  but  only  a  suspension  from  the 
office,  which  may  be  rescinded  by  Robertsh  making  a  proper 
submission.    If  indeed  the  committee  will  not  accept  his  sub* 
mission,  and  the  Court  of  common  council  virill  not  restore  him 
on  his  explaining  his  accounts  in  a  satisfactory  manner,  and  pay- 
ing the  balance,  that  may  be  a  sufficient  foundation  for  a  further 
application.  I  do  not  agree  with  the  counsel,  who  have  argued  in 
support  of  the  rule,  that  Roberu  has  no  other  remedyi  I  am  not 
satisfied  that  he  has  not  two  remedies :  no  case  has  been  cited  to 
shew  that  an  assize  will  not  lie  for  such  an  office  as  the  present  % 
or  that  he  could  not  maintain  an  action  for  money  had  and  re- 
ceived during  bissKH^nsion. 
Per  Curiam^  Rule  discharged  (b). 

(5)  Tb«  JCFi^T.Thr Maypr,  f^t.  of  ZmAv,  ffU.  6  Qm^ %.  JS. M.  Buk  (oilieir 
Cftuae  why  ■  maodamut  should  not  be  diiepted  to  the  deftodapu,  coBunaaduii  tfaeia 
toicftOK&ilCiltoAc  office  of  deik  or  sutreyor  of  the  city  woiJcs.  Hit  aflBdstltt  in 
suppoR  of  the  rule  ttated,thgt  this  was  an  andent  and  public  office  t  that  there  were 
ftesandpcQtoMoogiastoit;  that^MfS^  hfldpuichaacd  the  office  lNr6Qa/^  and  had 


IN  TBI  TwBNTVrEIGHTH  YeAR  OP 'GEORGE  IIL  llj 

1787. 

Cates  against  West.  ftii*T» 

GIBBS  had  moved  on  a  former   day  for  a  rule  Co  ahew  Andc for 
cause  why,  the  execution  in  this  case  should  not  be  sot  ^^mStvlSm 
aside  upon  the  ground  that  the  ca  sa.  was  issued  after  the  al*  •"•^^uf" 
lowance  of  a  writ  of  error^  and  notice  of  it  to  the  plabtiff'a  iowaiM»<tf« 
attorney.  diKteSr 

-Mingajj  contra^  produced  an  affidavit,  stating  that  Uie  de-  without 
fendant's  attorney  had  undertaken  that  the  debt  should  be  paid>  ^!)f^ 


if  the  plaintiff's  attorney  would  give  time  \  which  the  latter  had  Jjp^ 
agrec^d  to  do,  provided  110  delay  was  intended  by  the  other  sidc^  igaiMt^ 
But  after  tins  agreement  the  defendant  had  brought  a.  writ  of  •^'*** 
error.    This  conduct  being  against  good  faithf  be  contended 
that  the  Court  ought  not  to  interpose. 

Gi^s  relied  on  the  irregularity,  as  the  allowance  of  the  writ 
of  error  was  a  supersedeas.    But 

The  Cwrf  discharged  the  rule  under  these  circumstances;  QQBr 
sidering  the  writ  of  error  as  «ued  out  against  good  faith*  But 
inasmuch,  as  the  writ  of  error  was  a  aupersedeas,  and  the  plain-^ 
tiff  ought  regularly  to.  base  moved  to  quash  itp.the 

Rute  was  discharged  without  cpsts. 

been  appointtd  fmamdim  m  Berne  gtsmit  i  that  he  was  sworn  into  it  by  a  paiticulkr 
QMikappoiptfid  ferthatpurpiMe'^  and  he  had  aUo  taken  the  oailM  to.pwnoMiir;  and 
Snakaif  Msted  th^  tbia  wa4a  stroageroase  than  that  of  the  uearaier- oC  thr  now^ 
waterworks,  to  restore  whom  a  mandamus  had  been  granted,  i  Xtp.  I  S3.  X  Sid^  i69, 
ITr&r,  Seijt.  and  GarrH  against  the  rule.  This  is  not  an  office  for  which  a  manda^ 
■MM  wi]|:ti*.  Hie  oflke  of  a  aut^yor  b  of  a  priv«|e  niauRi  from  wlncb  the  part^ 
ilMy  bemovedi  ipr.midb^hniiqmv  Wl|en,#i  aynUqatiofi  wm  «adft  fisr,  a  mandavMW 
to  lestoreto  ihb  very  office  in  x658>  the  Court  refuKd  to  grjint  it,  bocwie  it  d^4  iMfi 
appear  to  be  a  public  office,  s  Si^  iia.  So  a  maqdamus  was  refused  to  restore. Mx^«,t^. 
theoffloeofcforkofthe  butchers' company  in  Xm^m.  i9aIIu%%1.  This  is  not  Uke 
ifeoMa  otfthtiyecvauMfllia  wioodwihaif^  a*  that  isr  iv&appointinentvBdar  aevefalacto 
oC|«U«9l««V«»4  it  it  atpublk  office.  ^ftp^tSafU  A  mpndanHs.^not  lif  t»r«^ 
stoc!%a  ttewafi  of  a  coivt  bajron,  3  L«v.3P9.  cl^QPSh  it  will  oft^coun.leet.  Qmf.  4^. 
347.  X  Sii,  169.  For  a  private  office  restitution  will  not  lie.  Sly  457*  <  Ftnir^x^y. 
And  m  Aepreaant  case,  »  nugidanaa  oogbt  not  to  be  granted,  because  the  paity  may 

Tht  (I^prAwtre^cf  o||tnipn.tbat»thqi|g1|  fropi^aoiBf^  oC  1^  oprcMiiHimiQi  it  ^ifimral 
tp  be  like  a  fiijvate  office  yet  u  the  affidavits,  which  stated  i(.  t^  l|e  <  nohU^  o^k^ 
were  notdemed,  a  mandamus  ought  to  be  granted,  that  they  n|igl|t  b^  th«.  better,  abU 
t^jtodfkoi^  the  xafeBBk  It  Ukawisa'appeaffS'  that  the  party,  on  his  appointment  to  this 
•flice,  takes  a  particular  oath  of  office,  and  also  the  oaths  to  government.  A  naadn» 
QMshas  been  granted  to  reatoie  to  offices  of  less  consequence  than  the  preaent,  such  aa 
a  leztoo'i  (a).  Rnk  absolute. 

(«)  X  Vaitr.  X43. 

8  The 
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^^  The  King  against  Hbaton. 

^«  ^^  JDEJRCROFT,  Plumer^  and  Brwterici  shewed  cause  against 
not  grant  a  a  nde  which  had  been  obtained  by  Marryat^  calling  on  the 

S^  d^  Steward  of  the  liberty  of  the  Savoj^  to  shew  cause  why  a  writ 
reeoidand    of  certiorari  should  not  issue  to  remove  into  this  Court  the  le-, 
S^^^i^   cord  and  proceedings  of  the  court  leet  held  on  the  third  of  May 
b^^i    1787,  for  the  said  manor  and  liberty,  at  which  Court  the  de- 
inquire  into  fendant  Heatoftf  one  of  the  resiants,  was  amerced  the  sum  of 
t^*on[?***"  ^^^  pounds  for  non-attendance ;  in  order  that  the  same  may  be 
mmerda-      quadied  for  irregularity.    The  manor  and  liberty  of  the  Savpy 
^fim  his   »  f^cd  of  the  possessions  of  the  duchy  of  LancatUr.    Pferious 
eThitotSf'  to  holding  the  Easter  Court,  the  steward  issues  his  warrant  to 
duchy         the  chief  bailiff,  requiring  him  t«  summon  all  resiants,  &V. 
^^Hd^  to  appear,  and  do  suit  and  serrice,  and  also  to  warn  a  sufficient 
■ndpaid.      number   of   resiants  to  be  i^on  peon  to  serve  offices^   &V. ^ 
whereupon  the  chie^  bailiff  issues  his  precept  to  the  deputy 
to  sununon  them  accordingly.    It  appeared  that  Heatom  had 
been  so  summoned  to  attend  the  Court  at  twelfe  o*clodc  on 
the  3d  of  Mayi  that  he  came  accordingly  at  the  exact  time» 
and  waited  a  few  minutes  at  the  court-house}  but  the  stew- 
ard not  being  come  at  that  time,   he  desired  one  of  the 
officers  present  to  take  notice  that  he  had  duly  attended,  and 
that  being  elsewhere  engaged,  he  was  obliged  to  go  away.    It 
farther  appeared,  that  though  the  summonses  were  issued  to  at- 
tend at  twelve  o^dockf  yet  in  order  to  give  time  to  the  suitors 
to  collect  together,  it  had  not  been  usual  to  open  the  Court  till 
near  one  o'clock,  and  that  this  was  well  known  to  all  of  thenu 
That  the  Court  was  opened  at  the  usual  time  on  this  occasion^ 
and  Jffeatem  not  appearing,  the  jury  presented  him,  and  amerced 
him  for  his  default  in  the  usual  sum  of  five  pounds  i  and  that 
the  amerciament  had  been  duly  affixred.    In  Trbuiy  Term  fdl- 
lowing  the  amerciaments  were  estreated  by  the  steward^  and  the 
estieat  roll  delivered  by  him  upon  oath  into  the  Co«t  of  the 
Duchy  Chamber  of  Laneeuieri  in  consequence  of  whifeh  the 
usual  writ  of  levari faeias  et  cafias  issued  under  the  duchy  seal 
to  the  bailiff  of  the  liberty,  into  whose  hands  Htaim  fid  the 
fine. 

It 
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It  was  oiged  against  die  rnky  that  in  pobt  of  merits  HMlm    1787. 

had  no  claim  whatever  to  any  indulgence.    That  it  ckarij  aqw  — ^— 

peared  that  his  attendance  according  to  the  summons  had  been  ''^^"^ 


merely  illusory }  for  he  well  knew  what  the  usual  time  of  the  Hmtow. 
Court's  meeting.  was>  and  he  ought  in  duty  to  have  waited  till 
that  time.  It  might  as  well  be  said  by  a  witness  who  was  sub- 
pcena'd  to  attend  a  trials  that  he  had  compficd  with  his  sum* 
amos  if  he  waited  for  a  few  minatesy  and  the  cause  did  not 
come  on  immediately.  A  party  applying  for  a  certiorari  must 
lay  a  £iir  ground  for  it.  Originally  it  was  merely  a  prerogaOYe 
writj  and  it  is  never  granted  of  course.  But  in  point  of  hw  it 
is  a  decisive  objection  to  this  applicatiooi  that  the  fine  has  been 
estreated  and  paid.  The  records  and  proceedings  of  the  kctaie 
now  become  part  of  the  records  of  the  Duchy  Chamber,  and  can 
no  more  be  removed  than  the  presentmentt  and  fines  of  any 
other  inferior  Court,  after  they  are  estreated  into  the  Exchequer, 
The  case  of  the  sheriffs  of  LMhnmA  MUUbsttc  is  dtiecdy  in 
pmnty  Sir  T.  Jams^  169.  \  where  the  Court  refused  to  grant  % 
€ertkrari  after  a  fine  had  been  estreated  into  the  Exchequer,  be* 
cause  that  Court  had  competent  jurisdiction  over  the  subjeet* 
matter.  There  is  no  record  left  in  the  stewanPs  Court  to  drans- 
wit.  Nor  was  Hiaton  left  without  remedy ;  for  he  might  have 
applied  to  the  Duchy  Court  in  r^ular  oouiae  to  remit  or  miti* 
gate  the  fine  accordmg  to  equity. 

Marrjat^  in  support  of  the  rule^  said  he  had  moved  itoo  two 
grounds;  on  the  merits,  and  onfbrm.  Upon  the  firsts  because 
Htaiim  had  in  fact  attended,  and  not  beti^  aware  that  his  conti- 
nuance there  would  be  absolutely  requisite,  he  had  suiEdendy 
shewn  his  respect  to  the  Court  by  deririi^  one  of  the  officers  to 
report  his  attendance  to  the  steward,  and  his  excuses  fior  not 
waiting,  that  he  had  particular  business.  And  upon  a  ctrArmu 
the  party  would  be  entitled  to  traverse  the  presentment  itsdf, 
as  had  been  decided  indie  case  of  The  JQiy  v.  Jeiafiiff(tf),  and 
in  Bjer^  13*/^  ^A*  Ac's  ^^^  On  the  second  ground,  it  is 
suffident  to  endde  die  party  to  his  urimwri^  if  the  presentment 
appear  to  be  informal  on  the  Cmc  of  it.  000^.460.  i  ZmmJL  13;. 
Here  there  are  two  objecdons  to  the  presentmedt;  ist,  That 
dns  is  an  amerciament  vrithout  affeerment;  adiy.  That  tt  was 
imposed  by  the  jury  instead  of  the  Court  ist,'IlMm^in  trudi 
dien  has  been  an  afieerment,  yet,  not  beiiig  recorded,  it  i 
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^7^7*    be  taktn  that  tfacfc  was  none :  for  whedier  tbcte  were  mj  or 

.     not  must  appear  by  the  record,  and  cannot  be  tried  per  pmp. 

^g^u^     Monnop  t.  Tbcmas  (a},    adly,  To  shew  that  the  amerciameat 

SSmtoii.  ought  to  have  been  by  the  Court,  and  not  by  die  jury,  he  dted 

Cro.  Car.  275.    Sir  W.  Joms^  301.    JGtcb.  $u    2  Stra.  847* 

Fk9g*  109.     I  Marmfrd  214.  &  C  {t). 

The  Courit  wii<kout  hearing  the  other  side  on  die  objections 
tD  the  presencmcnt  itself,  were  clearly  o/S  opinion  diafe  a  mtw 
Hami  would  not  lie  in  diia  case,  aa  the  fins  had  been  estrcattA 
and  paid^ 

Marryat  desiwd  tiU  the  next  day  to  inq^ise  whedier,  in  poin* 
of  fact,  the  fines  had  been  estieated  in  the  Dudiy  Court  ia 
Aose  cases  where  etfUmmfi  had  been  granted :  and  aftefward:> 
he  said  that  he  could  obtain  no.  satiafiKrtion  on  that  head ;  but 
be  begged  leave  to  tale  a  diatinctioa  between  (hose  cases  whew 
the  fines  were  estreated  into  die  Exchequer,  and^  into  the  Duch]p 
Cburt,  in  order  to  answer  the  case  cited  from  Sia  TAamat  Jmu^ 
j6p. ;  for  the  one  was  a  Cburt  of  record^  and  could  summon  a 
jury  to  inquire  into  the  fact;  the  latter  was  not  so,  as  is  said  bj^ 
Mf.  Justice  Blackit$n^  in  his  Commetiimnet  (c) ;  and  the  reason, 
is  giiren  in  Joms  whf  dds  Cburt  will  not  intetfeve,  because  it 
would  be  to  anticipate  dto  judgment  of  die  Const  of  Exchequer, 
who  have  a  competens  jutisdiction  over  the  subject-matter*. 
But 

AsRHunsT,  y  said^  There  could  be  nodoubt  bui  dafc  the 
Court  of  Duchy  Qiwnber  had  cogmzance  of  tarioH&  matscvs. 
which  they  might  suatmona  jusy  tatuy.  That  intromotioiML 
ffr  iatfusions  were  frequendy  iiied  these. 

Ruk  4i^aiPge4 

(a)  Cf^  J5/m.  S60. 

(i)  These  and  many  other  cases  are  coUected  in  %  Bac,  Ah.  51S-19.  SeJ  W^. 
5  Mdi  ijOk  where  i|>  wa»  Itold  thal»  if  Ac  party-  be  not  frvfient  in  Gbuf^  tho  tmcwia*. 
iaflntSMittW^thi»jiii7,«»4»o^l9tke  ^mut.  Ji  ^«<t »  4^4  ^  >,  &  ^%  Ip,  9» 
40.    BmHw^Xm^d^    O^Mi.441-    4ikS9.   40ifk'4;if^ 

Loid  MiMStiBLD  was  noe  able  t^  attend  diis  Tcrnii. 

1,^.  and  JOlt  Mabhf.  ^^u/Aou W5i.  I  ^  3A3f  *"^  Moammoiisljr  affirmed  in  the 
Qoim  oi  ^ucheqfm  Chamber. 


JnffeMOEAMiivMb    1^  thiaTatHh  C.  Jt^jplif^  SL  MmtJaUj  aid  Ji.  J 
were  called  to  the  degree  of  Scrjcanu  at  Law,'  and  gave  ringi  with  this  motto* 

m  ■■  "  ' '     ' 
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In  the  Twenty-Eighth  Year  of  the  Reign  of  Geobge  IIL 
— — — ~ 1-^88. 


Smith  against  Lascelles.  mi^stk^, 

^  ASE  for  neglecting  to  make  an  inaurapce  on  the  freight  a  merchant 
^^  of  goods  shipped  on  board  the  Gemral  MelvilU^  from  Do^  ^^p  '>«^- 
nitttca  to  London.    Plea,  the  general  issue.    A  verdict  having  in  the  hands 
been  given  for  the  plaintiff  at  the  Sittings  at  GmUhall  after  last  ^^^^^x, 
Tcnn>  *  !>«*•  "n«]r 

Law  now  moved  to  set  it  asidej  and  stated  that  the  following  to'i^urc 
circumstances  appeared  at  the  trial.    The  plaintiff,  being  in-  J^^^m*^ 
debted  to  the  defendant  in  850/.,  in  February  1785  mortgiaged  araerdbunc 
to  him  his  interest  in  the  goods  and  freight  by  way  of  security ;  J^"^' 
in  which  mortgage  was  contained  a  proviso,  that  the  deed  ahcnild  50  procure 
be  void  in  case  of  payment  in  August  178;.    In  July  1 785,  the  for  hit  cor- 
plaintiff,  in  a  letter  inclosing  the  bills  of  lading,  desired  the  de-  ^^^^ 
fendant  to  procure  an  insurance  on  the  goods  and  freight,  whidbi  the  usual 

councof 
trade,  die  latter  baa  a  right  to  expect  an  faisuraDce  at  the  hands  of  the  former,  unless  some  previous 
notice  be  given  to  the  contrary.    If  a  merchant  abroad  afnd  biUs  of  lading  to  hit  cotveapondent  here, 
«i4at  thef^mc  time  ghrc  directions  to  praoura  an  imuyaao,  the  Uitir  MMWt  acocpc  the  luUs  of 
lading  without  obeying  the  orden  to  insure. 

If  a  merchant  abrosid,  interested  ui  goods  and  the  freight  of  a  cargo,  mortngc  them  to  his  ere* 
diior  here  for  pavment  of  money  at  a  oertun  day,  and  by  letter,  mdosing  the  oiBs  of  lading,  direct 
htetoifMUfo,  Uie  latter  will  ha  Uahk  to  an  aotion  Ibf  aoc  BMiiriagi  aotwich<an4hsg  the  mortgage 

^H  bfcop^  sbiQhtti  Wm^  ^  km  ym  if  c«iv«d. 

letter 
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1788.     letter  could  not  have  been  received  before  the  mortgage  became 
■  absolute.    The  defendant  did  cause  insurance  to  be  made  on  the 

^"V["  goods,  though  not  on  the  freight.  At  the  trial,  proof  wa«  giten 
£as-  of  a  letter  having  been  received  by  the  defendant  from  the  plain- 
MLLEi.  ^g^  1^^^  .^  J.  J  ^^^  appear  whether  it  was  the  letter  in  question. 
Three  grounds  were  now  made  for  a  new  trial,  ist.  That  it  had 
not  been  satisfactorily  proved  that  any  order  to  insure  had  been 
received.  2dly,  That,  supposing  the  letter  to  have  been  re- 
ceived, the  plaintiff  had  no  insurable'  interest ;  the  defendant 
having  insured  the  goods  on  his  own  account,  and  the  mortgage 
at  that  time  being  forfeited.  3dly,  But  if  the  plaintiflF  had  an 
insurable  interest,  the  defendant  was  not  bound  to  obey  the 
plaintiflTs  directions  to  insure.  So  far  from  the  defendant  hair* 
ing  money  of  the  plaintiff's  in  his  hands,  the  latter  was  actually  . 
indebted  to  him,  and  therefore  he  cottld  not  be  compelled  to 
give  him  a  larger  credit. 

AsHHURST,  J.  The  plaintiff  had  only  mortgaged  his  inla- 
rest  in  the  goods  and  freight  to  the  defendant  i  and  therefore 
^though  the  defendant  may  have  insured  the  Aga/ interest  on  bis 
own  account,  he  might  also  have  insured  the  iqtatabk  interest 
remaining  in  the  plaintiff  on  the  plaintiff's  account.  It  is  true 
indeed  that  one  person  cannot  compel  another  to  make  an  in- 
surance for  htm  against  his  consent:  but  if  the  directions  to  in- 
sure be  given  to  him,  to  whom  the  application  would  naturally 
be  made  in  the  usual  course  of  trade,  and  he  do  not  give  notice 
of  his  dissent,  he  must  be  answerable  for  his  neglect,  because  he 
deprives  the  other  of  any  opportunity  of  applying  elsewhere  to 
procure  the  insurance. 

BuLLBR,  J.    This  is  not  the  first  question  of  the  kind  that 
has  come  before  me  at  GidldbalL    In  a  case  which  arose  near 
two  years  ago  (a),  I  stated  very  fully  to  the  jury  the  law  respect- 
ing 

(a)  WJUctY.  Ttitf^r^  Sitdagi  at  G^AaU  after  Tr.  1786,  ur.  MwUtr^  J.  b 
that  caae  Bmlhr^  J.  laid  down  the  aame  principles;  and  also  ruled  that,  where  a  met^ 
chant  here  had  accepted  an  order  for  inaurance,  and  limited  the  broker  to  too  smaU  « 
premium^  in  conaequence  of  which  no  intorance  could  be  procured,  he  wia  habk  to 
make  good  the  loas  to  hia  corretpondent. 

The  foUowtng  caae  was  decided  at  the  laae  Sattinsf  at  which  &mI6  v.  LatdUt  waa 
tried,  and  reUtea  to  the  same  foestioo : 

Smkh  and  Othen  v.  CW^wv  and  Another.  This  wm  an  action  on  the  ctiefiir'M* 
gleeting  to  make  an  maurance  on  goodfc  The  qtieitioa  wai^  Whether  the  AtUfoMMt 
had  done  their  duty  praperiy  in  the  msonermwfaidi  the  inmraBcc  had  baaapracured? 
Bmiltr^  J.  The  foundation  of  thia  action  ia  mtJignKy  m  the  defendant!,  bf  whidi 
the  phintifi  bare  been  injoicd    The  drfrnditi  wtce  the  oomfpondcntt  of  the 
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iag  the  obligation  under  which  a  merchant  residing  in  this     i?^^* 
country  isy  to  insure  for  his  correspondent  abroad,  which  I  re-     ^^^^ 
pcated  in  a  great  measure  in  this  case.  It  is  now  settled  as  dear     mjm^ 
hw,  diat  there  are  three  instances  in  which  such  an  order  to  in-      ^** 
aure  must  be  obeyed.  First,  where  a  merchant  abroad  has  efiects 
in  the  hands  of  his  correspondent  here,  he  has  a  right  to  expect 
that  he  will  obey  an  order  to  insure,  because  he  is  entitled  to 
call  his  money  out  of  the  other's  hands  when  and  in  what  man- 
ner he  pleases.  The  second  class  of  cases  is,  where  the  merchant 
abroad  has  no  eflRscts  in  the  hands  of  his  correspondent,  yet, 
if  the  course  of  dealing  between  them  be  such^  that  the  one 

has 


As  to  the  otden  for  insannce  hifing  been  reefhred  and  acoepicdt  thdc  is 
aodoub^    Ths  only  queitioDU»  Whether  the  ddMsaulitve  been  gidhj  of  BB^ 
JOMC  ^mmyfmMol  time  width  wUl  make  them  Uabkf    The  defendants  rectiv«d 
(he  offden  hi  i7Ss>  and  they  lent  An^tm^  dicir  broker,  to  £lfj|/s  Cofiw-hsose^  to 
fee  the  loiunncc  ctfeetedi  but  he  could  not  get  it  done  fimn  five  to  ris  fniocas, 
•vUch  wu  the  pemhim  which  he  oftred.    This  was  not  because  the  pramuB  o^ 
iered  was  too  low  for  such  a  risk,  but  becanae  the  underwriters  would  not  ea|age  ia 
the  risk  at  all,  on  account  of  the  ship's  not  being  rcgistcied  at  XAgi/s.    Mow  if  te 
dcftndams,  who  lived  in  JUniM^  had  fooc  no  liiither,  and  done  notfaiBg  dw,  il 
night  have  been  a  conndcnbk  doubt  whether  thejr  would  hare  been  liablei  lor  if  a 
person  to  whom  such  orden  are  sent  do  what  is  usual  to  get  the  iasuraacc  made,  tfaac 
is  sufficient, because  he  it  no  insuier,aiid  ia  not  obliged  to  get  insonncc  at  all  cvMto. 
But  whether,  by  usage,  it  were  incumbent  oo  the  defendants  m  this  case  to  apply  to 
the  public  offices,  is  not  material  to  be  ooosidend,  becauae  they  went  f  uither,  and  the 
pbitttifi  have  adopted  their  acts. .  The  nest  step  they  took  (as  it  was  now  a  falom 
hope)  was  to  write  to  G.  JT.  and  Co.  vrfio  were  the  ship-owners,  living  at  l^gwtmlk^ 
thinkingthem  the  most  likely  perMoa  to  be  able  to  get  the  iasunnce  doM|  which  thay 
aocQidingly  did  oo  the  5th  of  Outitr  178a.    80  6r  fiom  being  to  Uane  in  thb,  thfr 
defendants  acted  very  meritoriouily.    When  the  loss  was  known,  they  endeavoured 
to  get  the  policy  out  of  the  hands  of  G.  JC  and  Co.  and  dicy  applied  repeatedly,  but 
could  not  succeed;  no  £ligence  was  wanting  on  their  parts|  but  the  answer  wai^ 
that  G.  X.  and  Co>  had  other  sums  to  recover  upon  the  same  policy,  and  thcrcfbra 
could  not  let  it  out  of  their  hands.    Fresh  appUcataon  was  made  in  1781,  to  wUch 
G.  K.  and  Cob  sent  an  answer,  which  is  indeed  an  evasive  one ;  but  the  defeadaUi 
had  so  means  of  obliging  them  to  give  it  up,  but  by  bringing  an  action,  and  it  can 
hardly  be  said  that  not  doing  so  is  negligence  in  thenu    If  the  defieadanis  had  asade  a 
bkinder  in  the  insurance  which  would  have  avoided  the  policy,  that  would  have  bean 
WfliSeace;  but  the  policy  is  a  good  one;  and  it  was  only  owing  to  the  knaveiy  and 
fiulnre  of  G.  X.  and  Co.  that  the  plaiotilB  have  lost  the  benefit  of  it,  for  the  under* 
writers  haiv  actually  paid  the  loss  to  G.  K,  snd  Co.    In  the  midst  of  these  transac- 
tions, one  of  the  pUlntifi  came  home ;  all  the  business  was  laid  befixc  him  by  the  de» 
lendants;  ht  approved  of  their  conduct;  he  took  up  the  affiur,  and  considered  Atf 
dtrmt  ashis sgenc    Now  if,  with  a  knowledge  of  all  the  circumstances,  he  adopted 
tliedefindBnt*sactsfbra  moment,  he  ought  to  be  bound  bythem.    If  he  had  intend* 
•dtoinsiat  on  his  right  to  recover  the  money  firom  the  defendants  he  should  never  have 
looked  CO  ochen  at  aU.    But  afterwards,  when  G.  £  and  Co.  were  likely  to  fail,  then 

bo  comidcfi  dw  dcftndaats  as  Ut  dcotois* 

Verdict  for  the  defendants. 
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i^&  has  been  used  to  scad  orders  £m  insunscc^  Md  the  odier  to 
complj  wiih  them,  the  foroier  has  a  tight  to  expect  that  hta  or^ 
ders  for  insiiraace  wHl  stiU  he  obeyed,  unless  the  letter  i^tte  him 
notice  to  discontintte  that  coarse  of  dealing,  sdlf,  If  the  mer* 
chant  abroad  send  biUs  of  ladaag  to  his  conespondent  here,  he 
Biajr  engraft  on  them  an  order  to  insure,  as  the  implied  condition 
on  which  the  biUs  of  fading  shall  be  accepted,  which  Acothcr 
most  obey  if  he  accept  them,  for  it  b  one  indie  transaction.  It 
is  true  as  it  has  beeif  observed,  that  unless  something  has  been 
held  out  by  the  person  here  to  induce- the  other  to  think  that  he 
will  procure  insurance,  he  shall  not  be  compelled  to  insure.  But 
if  the  commission  from  the  merchant  abroad  consist  of  two  parts, 
the  one  to  accept  the  bill  of  lading,  the  other  to  cause  an  insui^ 
ance  to  be  made,  the  correspondent  here  cannot  accept  it  in 
part,  wid  reject  it  as  to  the  rest.  If  such  be  the  law  on  this  sub- 
ject, the  fact  in  this  case  is  clear;  for,  with  regard  to  the  letter, 
there  is  no  pretence  for  saying  that  any  other  was  received  by  the 
defendant  from  the  plaintiff,  but  that  containing  the  order  of 
insurance}  and  the  jury  have  so  found  it. 
Grose,  J.  of  the  same  opinion. 

Rule  refused. 


Thwrdtiy,  The  King  against  R.  Brookb  and  Others. 

A  commit-  A  RULE  had  been  obtained  kst  term,  calling  on  the  de- 
jC^  of*  ^^  fendants,  R.  JBnmhr,  J.  Rdinson^  and  Z).  Wtlliams,  justices 
u^*cct' '  ^  *^  P^^^^  ^^^  *^  liberty  of  the  Tower  of  London,  to  shew 
tain>  as  for  causc  why  informations  should  not  be  filed  against  them  for 
uD^Mche  certain  misdemeanors  in  discharging  C.  Banmsttr,  W.  Palmer^ 
▼■grant  act»^  Q^  De/pin^  and  jR.  Gaudry,  out  of  custody,  who  had  been  com- 
ment inn-  mitted  by  J,  Stipes,  a  justice  of  the  peace,  as  rogues  and  va- 


IndtSpar-  pbonds  uudcr  the  vagrant  act  17  Geo.  2.  c.  5.  The  second 
«r«o«  «•  section  «f  that  statute  enacts,  «« That  all  common  players  of  in- 
bailed.  And  **  tertudes,  and  all  persons  who  shall  for  hire,  gain^  or  reward, 
^^2JJ^c  "  *^^»  represent,  or  perform,  or  cause  to  ^  acted,  represented, 
on  01^  '    «  or  performed,  any  interlude,  tragedy,  comedy,  opera,  play, 

and  cucnipC 

motivct,  disciuofe  a  penon  10  committed,  the  Court  fill  grant  an  information  against  him.  The 
Court,  on  gnaciag  an  infonoation,  will  not  Keqaiie  the  proaecutor  to  ghrc  leairity  for  the  cofti, 
in  caae  the  delcndflnc  ahoHld  be  acquitccd,  bcroBd  the  csiait  of  the  itCQgaiiMca  hi  sol!.  «cqiat^ 
•ibf4ksfrkM.e.iZ.i.%    [6T.R.6SX.] 

(«)  Vid.it.v./'.iZMr«,  poat  4««LstO.««i 
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^fam^nrtydiflr  estertaiatnentof  the  9Uge,  or  aay  part  or  paid  1788. 
^^tienia,  not  betog  Mtfaorized  by  law.  AaU  be  deemed  rqgite  -— — — 
«<  and  vagabonds  wkhin  the  true  ioteot  and  aeamng  of  the  ^^^ 
^acu"  Theeiiclksecttoftfefairesanyjtsticeof  diepeaoeyOB  ^^^^^ 
recdring  iafbrmaddti  A&t  fognes  and  vj^aboMk  ave  mthki  (bia  "^ 
jmtadiottdn,  t»  uaue  his  wamnt  to  appaehend  them,  and  caoae 
them  to  V  tahen  bdece  any  justioe  of  the  peace  ef  the  sane 
oaontjRy  liberty,  ^c.  By  the  seventh  aectioii,  any  juatioe^  before 
yfAtm  any  «ig«e  and  Tagabond  is  braight,  is  foquived  «<lo  a»- 
•^^rmiiimaelfy  by  esamiaadon  upon  oath  of  the  person  appro* 
^  hended,  or  of  any  oifcer,  of  the  conditioa  and  cirouaistances 
^ef  die  person  so apprehendedt  (f<^  the  aubstaooe  <tf  which  ei* 
^  aninationahaM  be  putin  wriiangy  and  be  subscribed  by  the  per- 
<<«OQae«xaniiBod;  anddieaaid  jasuce  shall  likewise  sign  the 
«•  tame,  and  tnmsiait  it  to  ths  nett  genwal  or  quarter-sessiona 
M  of  the  peace  to  beholden  for  die  same  ctnmty,  Ctfr.  there  to  be 
«<  filed  and  kept  on  veooed.  And  anch  justice  is  tievebyoequiiod  to 
^<  order  aH-sach  persons 'So  appvehended  to  be  puUicly  whipped^ 
*«  or  to  be  sent  to  At  houseof  oorredaoi^  there  to  recnaia.Undl 
•^  tfaeaieztgenenilor'qaartersseBsbns^orforftnylesstimeiaaattoh 
«« justice  shall  think  praper,"  £^<.  By  the  26th  section,  it  is 
enacted,  «<  that  any  peBsoa  aggrieved  fa^  any  act  of  any  josike 
«^  of  die  peace  out  ti  aesaiona,  in  or  concerning  the  execution 
«<  of  dus  act,  may  appeal  to  the  neaU  genenal  or  <}uarter*8es8iolia 
«<  of  the  oouuty,  bV.  giving  reasonable  notice  thereof,  whose 
**  order  thereupon  shall  be  finaL"  The  afidavits  filed  in  aup* 
port  of  the  prasecuticii  atated,  that  &c|^/,  who  was  a  justice 
of  the  peace  residing  within  the  tiberty  of  the  Tmrer,  had  issued 
his  warrant  on  the  17th  Juljf  retumahk  before  himself,  for 
af^rdiending  Bamnskr  as  a  rogue  and  vagabond,  under  tk  ad 
section  of  the  aot  before  recited;  and  upon  due  ^xaminataon 
had  committed  him  to  the  house  of  correction  for  14  days. 
That  the  defendants  Brooke  and  RMnson  had^  on  the  aame  day, 
issued  <dieir  warrant  for  discharging  him  out  of  custody,  upon 
^  pv^  bail  to  appear  at  the  next  tpiarter-aeasions,  asid  to  pxo- 
seottte  his  appeal  against  die  conviction.  The  affidavits  also 
stated,  diat  Sit^s  had  granted  a  similar  wnaranc  to  apprehend 
]Fiflwm  PoisMT  on  a  similar  information  laid  before  That 

«(pon  the  ofioer's  ameating  him«  he  prodnced  a  jtfpefwJ$tu  out 
laf  his  pocket»  which  the  officer  wonU  nnt  aUow  as  -sufficient 
to  discharge  the  warrant,  but  insisted  upon  taking  faim  befine 

Siifle/f 
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1788.    Sticks,  hf  whoni  it  had  been  ii8iMd«    That  vms  closed  bf 
yobn  RMum,  a  brother  of  otie  of  the  defendaatt,  who  took 


ne  Kxjro  the  prisoner,  against  the  consent  of  the  oflker,  to  the  coort. 
B?ooKK  house,  whither  die  defiendants  Broete  and  RMnsm  had  given 
^  ^^^'^  orders  to  the  seferal  officers  to  bring  all  persons  who  should  be 
apprehended  by  any  warrant  of  Sta^^  and  where  they  were 
then  sitting;  who,  upon  the  officer's  refusuig  to  set  Pidwur  at 
liberty  unless  the  warrant  was  discharged,  without  hearing  the 
information  on  which  the  warrant  had  been  granted,  or  examin- 
ing any  evidence,  wrote  <<  discharged"  upon  the  warrant.  On 
the  19th  Jidy^  Palmer  was  again  apprehended  on  another 
warrant  of  %tapUs^  who  regularly  convicted  him  as  a  rogue 
and  vagabond,  and  committed  him  to  the  bouse  of  correction 
for  14  days.  And  he  also  wrote  underneath  the  commitment, 
«« Take  notice  that  WU&am  Palmer  cannot  be  discharged  before 
«  the  expiration  of  the  above  term,  unless  such  discharge  be 
<<  signed  by  two  justices,  one  of  whom  must  be  the  committing 
«<  magisnTate.**  The  prisoner  was  however  discharged  about 
an  hour  after  his  commitment,  by  the  defendants  Brooke  and 
WtUiamr^  on  his  appeaimg  and  giving  bail  to  prosecute  it. 
There  were  other  warrants  issued  by  Staj^s  against  other  persons, 
and  discharged  by  the  defendants  under  similar  circumstances* 
The  defendants,  in  answer  to  these  charges,  stated  in  their 
affidavits,  that  they  had  acted  as  justices  of  the  peace  for  some 
years  past,  and  that  their  usual  place  of  doing  business  was  at 
the  court-house,  where  there  was  a  regular  attendance  for  that 
purpose.  That  John  Palmer  had  obtained  a  license  at  the  quar- 
ter-sessions, under  the  25  Geo,  2.,  for  musical  entertainments, 
and  had  retuned,  as  performers,  the  persons  who  had  been  con- 
victed by  defies:  that  they  having  appealed  against  the  convic- 
tions, and  Staples  having  refused  to  bail  them,  they  the  defen- 
dants, at  the  instance  of  the  persons  committed,  and  by  advice 
of  Mr.  Rutson^  the  clerk  of  the  peace,  had  uken  sufficient  bail 
for  their  appearance  at  the  next  quarter,  sessions  to  prosecute 
their  appeal)  conceiving  that,  the  act  having  given  the  party 
committed  a  power  of  appeal,  the  sentence  should  be  suspend* 
ed  in  the  mean  time.  That  afterwards,  at  the  sessions,  the 
appeals  were  allowed,  and  the  convictions  unanimously  quashed.  ' 
That  as  to  the  super tedeas  granted  by  them,  it  was  agreeable  to 
the  common  practice;  and  they  denied  generally  any  interested 
motives  in  what  they  had  done. 

It 


aod  Others. 
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It  9pfe$ttii  in  answer  to.  a  question  pitit  by  tlie  fetmf t  iri  the 
eotirse  of  the  argument,  that  the  convictions  h^  not  been 
quashed  on  the  merits.  The  Kmo 

i%^fl#,  Mofgatif  Sf/vesUr^  atld  Taybr  shewed  cause  j  arid  con-  B^^o* « 
tended,  that  the  infofntation  ought  not  to  go  unless  it  appeaf- 
ed  Iha*  the  defendants  had  acted  bMh  corruptly  and  illfegaUy. 
Bm  it  was  first  rtecessaty  to  itiake  out  that  they  had  acted 
ifcgally.  As  to  wbkrh^  although  no  express  power  is  ghen  by 
Ac  statttt^  to  bail  the  party  under  the  7th  section,  yet,  as  he 
is  permitted  to  appeal  to  the  ne*t  sessions,  it  follows  of  course 
that  he  may  be  bailed  iti  the  mean  time,  otherwise  the  appeal 
h  fitigatory  j  for  the  party  ntay  suffer  the  punishment  befcrre 
his  appeal  can  be  heard.  Now  the  defendants  did  not  altogether 
dischftfge  the  prisoners  committed,  they  only  changed  their 
ctlstody ;  for  when  they  were  bailed,  Acy  were  still  in  the 
custody  of  the  law.  If  the  defendants  had  taken  insufficient 
bail  with  a  view  to  favour  the  escape  of  those  persons  from  jus- 
tice, that  might  have  been  a  ground  for  an  information  :  but 
it  appeai^s  that  they  did  take  tesponsible  bail ;  and  that  the  pri- 
soners actiKdly  did  appear  to  prosecute  their  appeal  at  the  ses« 
sions,  whose  final  adjudication  against  the  propriety  of  the  con- 
victioos  fully  justifies  the  conduct  of  the  defendants,  since  it 
must  now  be  taken  that  the  convictions  were  groundless  ^-anci 
unless  the  persons  committed  had  been  admitted  to  bail,  they 
would  have  suffered  unjustly  and  illegally.  But  even  if  the  Court 
should  be  of  opinion  that  the  construction  of  this  act  of  par- 
liament by  the  defendants  was  wrong,  and  that,  strictly  speak- 
iftg,  their  conduct  in  this  particular  was  not  legal,  yet  inasmuch 
as  it  was  a  doubtful  question  upon  this  act.  Whether  the  coni- 
mitn«6nt  by  a  magistrate  of  a  rqgue  and  vagabond  was  a  com- 
mitment in  execution,  or  only  for  safe  custody,  which  had 
never  received  any  judicial  determination  in  a  Court  of  law,  the 
Court  ought  not  to  interpose  in  this  extraordihary  manner  by 
granting  an  information  against  these  magistrates  $  especially  too 
asf  they  deny  having  acted  from  any  interested  motive.  With 
respect  to  the  other  part  of  the  charge  fi>r  granting  a  mpersedetu 
to  the  warrant,  althou^  perhaps  it  may  not  be  strictly  justifi- 
able, yet  it  has  obtained  very  much  in  practice  of  late,  and  has 
been  found  highly  beneficial  in  many  instances.  And  if  the 
defendants  were  warranted  in  bailing  the  persons  committed,  on 
dieir  undertaking  to  prosecute  their  appeals  at  die  sessions,  they 
Vol.  H.  O  were 
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1788.    were  equally  justified  in  granting  the  sypers$ileas  to  the  other 

warrant  for  the  same  reason,  because  the  parties  had  appealed, 

'^lua^  there  being  no  other  charge  against  them, 
fif  ooKi        Bearcnfii  in  support  of  the  rule.    There  caii  be  no  doub 
and  othtts.  ^^^  ^^  ^  defendants  have  acted  illegally.    The  law  U  dear 
that  where  a  man  is  committed  in  execution,  he  is  not  baibble. 
Now  the  commitment  by  Staples  under  tfiis  act  was  dearly  in 
execution.     And  with  respect  to  an  appeal  being  given  by  the 
statute,  the  judgment  of  the  justice  convicting  is  not  less  binding 
on  that  account  5  it  is  like  a  writ  of  error  brought  to  reverse  a 
judgment  in  a  Court  of  law.    And  though  an  appeal  is  given  in 
this  case,  the  ordinary  course  of  punishment  adjudged  by  the 
conviction  is  to  take  place  in  the  same  manner  as  in  case  of  a 
judgment  in  a  Court  of  law  upon  a  criminal  proceeding,  where 
the  punishment  may  be  inflicted  before  the  writ  of  error  caa 
be  determined.     The  defendants  also  acted  illegally  in  granting 
the  supersedeas  to  the  warrant  •,  for  though  it  may  be  allowable 
to  grant  a  supersedeas  in  certain  cases,  yet  that  is  where  the 
offence  is  clearly  bailable.    The  supersedeas  granted  in  this  case 
was  highly  criminal,  by  which  the  defendants  Brooke  and  RMn^ 
son  took  upon  themsdves,  without  even  hearing  the  information 
or  examining  any  witnesses,  to  discharge  a  warrant  which  had 
issued  £or  apprehending  Palmeryzad  thereby  stifled  justice  in  the 
outset.    There  can  be  no  pretence  foe  insisting  that  the  defend- 
ants did  not  know  this  to  be  illegal }  and  indeed  it  was  so  no- 
toriously wrong,  that  their  conduct  can  only  be  ascribed  to  im- 
proper motives.    This  circumstance  alone  is  sufficient  to  shew 
the  real  motives  which  actuated  the  conduct  of  these  defendants 
throughout  the  whole  business}  from  whence  it  appears   that 
they  intended  to  protect  all  those  persons  who  were  acting  in 
defiance  of  law. 

ErsUne,  Fielding^  Const,  and  GarroWf  on  the  same  side,  were 
stopped  by  the  Court. 

AsHHURST,  J.  If  this  matter  had  rested  merely  on  the 
charge  of  the  defendants  having  admitted  the  parties  to  bail 
after  they  had  appealed  against  the  convictions,  I  should  have 
been  very .  unwilling  to  have  granted  an  information  against 
them  on  that  ground ;  because  as  the  act  of  parliament  gives 
a  summary  jurisdiction  to  a  magistrate  to  convict  persons 
coming  within  the  description  of  vagrants,  and  in  the  same 
breath  gives  the  party  convicted  a  right  of  appeal  from  such 

conviction, 
6 


and  Othen. 
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conviction,  a  magistrate,  not  veiy  conversant  in  the  law,  might     1788. 

naturally  enough  have  conceived  that  the  meaning  of  the  Legis- 

lature  was,  that  the  party  should  not  undergo  the  punishment  ^^^^J*** 
till  the  appeal  was  determined }  and  therefore  if  the  justices  had  ^^^^J^* 
acted  bondjide^  I  should  not  have  been  inclined,  on  this  ground 
alone,  to  have  granted  the  information.  But  the  principal 
ground  is,  that  they  have  taken  upon  themselves  to  supersede  a 
warrant  of  a  justice  of  peace,  having  competent  jurisdiction, 
before  the  ma^er  had  been  inquired  into  at  all,  and  without 
having  anj  evidence  before  them.  This  was  taking  upon  them 
to  prejudge  that  the  justice  granting  the  warrant  must  have 
done  wrong,  and  that  the  party  on  appeal  would  be  acquitted : 
this  was  certsunly  a  palpable  and  gross  abuse  of  their  office.  But 
there  are  other  circumstances  besides  this  to  fthew  that  this  could 
not  have  been  done  in  the  ordinary  course  of  justice,  but  that 
the  defendants  have  made  themselves  parties  in  the  business, 
and  have  associated  themselves  with  the  persons  who  had  been 
convicted  by  the  magistrate ;  for  two  pf  the  defendants,  RoUnson 
and  Brooke^  ordered  the  constable  to  execute  his  warrant  at  the 
court-house,  and  would  not  sufier  him  to  carry  his  prisoner  to 
the  magistrate  before  whom  the  information  had  been  laid,  and 
they  took  upon  themselves  to  discharge  the  prisoner,  without 
even  hearing  what  had  been  alleged  against  him.  Now  admit- 
ting that  a  practice  may  have  obtained  of  granting  a  si^er^ 
sedeas  in  bailable  ofiences,  the  legality  of  which  is  very  doubtful, 
yet  at  any  rate  it  cannot  hold  in  a  case  of  this  sort,  where  the 
party  is  convicted  in  the  first  instance  as  a  rogue  and  vagabond, 
and  conunitted  in  execution;  for  there  he  is  clearly  not  bailable ; 
this  therefore  was  gross  misbehaviour  in  the  defendants,  which 
cannot  be  imputed  to  mistake  or  ignorance  of  the  law.  And 
though  they  have  denied  generally  that  they  acted  from  any  in- 
terested motives  in  this  business,  yet  that  is  not  sufficient }  for 
if  they  acted  even  from  passion  or  from  opposition,  that  is  equally 
corrupt  as  if  they  acted  from  pecuniary  considerations. 

BuLLER,  J.  after  commenting  upon  the  circumstances  dis- 
closed by  the  affidavits,  and  discriminating  between  the  degrees 
of  guilt  of  the  diffisrent  defendants,  was  clearly  of  opinion  that 
the  charge  of  corruption  was  brought  home  to  the  two  defendants 
Broohi  and  Robinson^  against  whom  an  information  ought  to  go: 
but  that  as  Williams  had  not  interfered  in  the  commencement  of 
the  business,  and  had  only  adopted  the  opinion  of  the  other  two 
defendants  upon  the  construction  of  the  act,  the  rule  should  be 

O  2  discharged 
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1 788.     discharged  as  against  him ;  especially  as  the  ends  of  public  justice 
would  be  equally  answeied  by  granting  the  infojmation  against 


^az^lT  *^  ^^^^  ^^^-    ^^  *^"  observed,  as  to  the  construction  of  the 
Brooks    Vagrant  act,  that  he  had  no  doubt  upwi  the  subject,  that  the  com- 

•nd  Otheri.  j^^j^j^^^^j^  ^  ^j^^  justicc  in  this  case  were  in  execution,  consc- 
qucntly  the  parties  cpuld  not  be  bailed,  notwithstanding  that  the 
statute  had  given  a  right  of  appeal  against  the  conviction  to  the 

*  '^  next  Sessions.  It  is  said  that  it  is  strange  that  the  party  should 
suffer  the  punishment  while  the  appeal  is  pending :  but  we  are  to 
consider  it  like  the  case  put  at  the  bar  of  a  writ  of  error,  which 
docs  not  suspend  the  execution  of  a  judgmept  which  it  is  brought 
to  reverse.  It  would  be  absurd  to  put  a  contrary  construction 
upon  this  ace  of  parliament,  for  if  the  appeal  were  to  put  an  end 
to  the  imprisonment  by  entitling  the  party  to  be  bailed,  the  con- 
sequence would  be  that,  although  the  conviction  were  affirmed, 
the  party  would  escape  from  punishment  and  laugh  at  justice ; 
for  the  imprisonment  is  to  run  from  the  lime  of  the  conviction ; 
and  here  the  parties  having  been  sentenced  to  be  imprisoned  for 
fourteen  days,  the  tiofie  would  be  expired  before  the  appeal  was 
determined.  The  defendants  have  abo  a««cd  wrong  in  another 
particular ;  for  by  the  26th  section  it  is  enacted,  <<  thait  persons 
^  aggrieved  may  appeal  to  the  next  Sessiona,giviQg  reasonable  no- 
<<  tice  thereof;"  but  it  does  not  appear  in  this  case  that  any  no- 
tice was  given,  either  to  the  prosecutor  or  to  the  committing 
magistrate,  when  the  defendants  admitted  the  several  parties  to 
bail ;  and  they  could  not  have  oaUtaken  as  to  whom  notics 
ought  to  have  been  given. 

Grose,  J.  It  must  be- shewn  in  these  cases  that  ilie  magi- 
strates, against  whom  informations  are  prayed,  have  acted  ille- 
gally and  corruptly.  As  to  the  illegality  of  the  proceedings  of 
these  defendants,  there  can  be  no  doubt.  In  the  course  of  the 
hst  term  («),  a  difficulty  arose  in  my  mind  from  the  obscure 

P^^  (a)  The  tjoeftion  relative  to  the  coastniction  of  the  vagnmt  act  opoathit  point 

*  -  ^~  /-^-^  '^  arose  in  a  caae  of  The  Kiitg  againtt  Sparnw  and  Urfubart  last  term,  where  th«  Court 

^  t^^i^  /^  C  s        at  first  entertained  some  doubt.     A  terthrari  had  been  granted  in  that  case  to  rtxnwt 

the  proceedings  before  the  justices  into  this  Court,  and  a  rule  was  afterwards  obtained 

to  shew  cause  why  it  should  not  be  quashed.    One  Aldrtd  had  been  commitied  by 

them,  u  a  Tagrant,  to  the  nest  Sessions,  apinst  which  commitnent  he  had  appealed ; 

and  that  appeal  was  then  pending.     Tbt  Cmrt  were  all  of  opinion  that  no  ttrtUrari 

[8  T.  R.        could  issue  then,  and  therefore  that  it  roust  be  quashed  ;  for  the  magistrate  had  com- 

54^1  mitted  to  the  Sessions,  and  the  vagrant  had  appealed :  so  that  both  parties  had  agreed 

that  there  should  be  an  appeal  to  the  Sessions,  and  lheref«rt  the  ttrtiormri  ought  noe  to 

issue  till  the  Scssiooi  had  determined  the  case.    EnUmt^  thco  moved  that  jUdnJ  might 

be  bailed,  which  wss  xcfased^ 

•  Vide  poM.  198. 

penning 
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pennitig  of  this  act  of  parliatntnt.    I  doubted  at  first  whether     1798. 

1  party  comotitted  by  ft  magistrate  upon  the  7th  section  was  

commifted  itt  eMecu$i$n ;  but  I  have  had  time  to  consider  of  it  ^^ij^"* 
since,  and  I  am  now  clearly  of  opinion  that  it  is  a  eommitment    Brooke 

•      ^^         .  .  -      ,  .  ,       ,       i.        .   .        tnd  Others. 

in  ^ecution :  but  whether  so  or  not»  I  am  clearly  of  opinion 
that  the  party  is  not  baifable,  and  so  it  seemed  to  me  laist  term. 
But  as  this  question  might  have  been  a  matter  of  doubt  and  dif- 
&ulty  to  the  defendants,  if  .they  had  acted  merely  from  an  error 
in  judgment,  they  ought  not  to  be  answerable  in  so  criminal  a 
proceeding  as  an  information.  But  there  are  other  atts  of  ille- 
gality imputed  to  them  besides  that ;  one  of  which  is,  that  they 
took  upon  themselves  to  bail  the  several  persons  who  had  been 
committed,  without  the  knowledge  or  concurrence  of  the  com- 
mitting magistrate,  which  they  are  expressly  forbidden  to  do  by 
the  3  2d  section.  And  as  they  justify  themselves  upon  their  con- 
struction of  the  act,  they  cannot  be  supposed  to  be  ignorant  of 
this  clause.  After  condemning  the  granting  of  the  supersedeas^ 
he  went  into  a  detail  of  the  facts  as  they  appeared  upon  the  affi« 
davits,  from  whence  he  inferred  that  corrupt  motives  were  clearly 
to  be  imputed  to  the  defendants  Brooke  and  Rdfinsm^  and  agreed 
that  as  to  Williams  the  rule  should  be  discharged. 

Ruk  absolute  against  the  defendants 
Brooke  alid  Robinson. 

Piggot  then  moved  the  .Court  to  compel  the  prosecutors  to 
give  secujrity  for  the  costs,  in  case  the  defendants  should  be  ac- 
quitted, over  and  above  the  racogaizance  in  20I,  required  by 
the  4  (5*  5  JiT.  ^  it/,  r.  1 8.  J.  a.  according  to  what  the  Court  had 
thrown  out  in  the  case  of  The  King  against  Fiienkfood  and  Another, 
ante  145:  but 

The  Court  refused  the  application;  saying,  that  if  any  altera- 
tion were  necessary,  it  had  better  be  done  by  legislative  authority 
than  by  an  order  o£  the  Court. 


The  King  against  Rennett.  TbMnday, 

Jam.  a4tb. 

ULE  to  ^ow  cause  why  a  mandamus  should  not  issue,  di-  ^*"^^^][ 
reoted  to  the  defendant  ae  stewsurd  of  the  Court  of  A^  com-  ^pyhoUer, 
maatKag  hiori  to  anhttt  »  ponon  whR»  ebiiKd  a«  keir  at  law,  to  a  f^'I^^X 
cuitomatfjp  eslib^  wilUt  the  aumor.  ^^^aa 


R' 
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1 788.        It  was  contended  s^inst  the  rule,  that  this  Court  would  not 

interfiere,  as  the  party  applying  had  another  remedy  in  the  Court 

^g^lT  ^^  Chancery.     Lit.  s.  66, 67.     Cro.  Joe.  368.    i  Rol.  Abr.  108. 
Rennett.  And  at  all  events  a  mandamus  should  not  be  granted  to  adnut  a 
person  who  claims  by  descent ;  because  he  may  enter  and  do 
every  other  act  before  admittance. 
Bearcroji  in  support  of  the  rule.     Agar  against  it. 
The  Court  had  no  doubt  but  that  a  mandamus  ought  to  ,be 
granted  to  compel  a  lord  of  a  manor  to  admit  a  copyholder,  if  ai 
proper  case  were  laid  before  them  {a) :  but  as  the  party  making 
this  application  claimed  by  descent,  it  could  answer  no  purpose 
to  grant  the  mandamus ,  since  he  had  as  complete  a  title  without 
admittance  as  with  it,  against  all  the  world  but  the  lord. 

Rule  discharged  {b). 

(a)  Vide  R.  v.  The  Borough  of  MidbMrtt,  I  HVu  S83. 
\b)  Vide  R,  V.  The  Lord  of  HmJom  Maaor,  pofC.  484* 


Frijay,  The  King  against  Sparrow  and  Urquhart. 

Jan.  SJtb. 

A  party  ap-  A  RULE  having  been  obtsuned  in  the  last  Term,  Calling  On 
plying  for  an  ±\  thc  defendants  to  shew  cause  why  an  information  should 
roust  waive   not  be  granted  against  them  for  misbehaviour  in  their  offices  as 

if  the  Court,  Mingajj  who  was  now  to  have  shewn  cause  on  behalf  of  the 
the  whok  defendants,  called  on  the  prosecutor's  counsel  to  make  his  elec- 
maiter,  arc  ^Jq^^  before  the  matter  was  gone  into,  whether  he  would  prose* 
that  it  is  a  cutc  thIs  application,  or  resort  to  his  action ;  which  was  refused 
jectfor'^i!^  ^7  Erskine,  the  prosecutor's  counsel,  who  insisted  on  taking  the 
aaion,  they  opinion  of  the  Court  on  granting  the  information,  before  he 
plrty^ilave^  would  relinquish  his  right  of  action. 

to  bring  it.  BuLLBR,  J.  was  of  Opinion  that  it  was  incumbent  on  the  pro- 
secutor to  decide  in  the  first  instance ;  and  said  he  recollected  a 
case  in  which  this  point  had  been  determined. 

Tbe  Court  took  time  to  consider  of  this  matter ;  and,  on  the 
next  day,   - 

AsHHURST,  J.   said — ^They  had  considered  the  point  very 

fully,  and  thought  it  proper  to  establish  it  as  a  general  rule  for 

^  the  future,  that  when  a  person  applies  for  an  information,  he  is 

understood  to  waive  his  right  to  bring  an  action,  unless  the  Court 

should,  on  hearing  the  whole  matter,  be  of  opinion  that  it  is  a 

proper 
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proper  subject  to  be  tried  in  a  civil  action,  and  should  spccifi-     1788. 
cally  give  him  leave  to  do  so.    It  frequently  happens  that  in- 


formations  arc  moved  for  merely  to  sift  out  the  opinion  of  the  ^*^',J** 
Court,  even  when  the  party  thinks  there  is  little  probability  of  Spamow. 
suc(2eeding:  it  is  unreasonable  to  engage  the  time  and  attention 
of  the  Court  in  such  a  manner,  and  such  applications  are  unne- 
cessary if  the  party  resort  to  his  private  remedy,  and  if  an  in- 
formation be  granted,  it  is  of  course  to  stay  the  proceedings  in 
an  action  for  die  same  cause. 

In  this  case  the  rule  for  an  information  was  abandoned  on  the 
prosecutor's  electing  to  bring  his  action. 


o 


The  Kino  against  Watson  and  Others.  ^^'^^ 

^  y««.  ajth. 

N  a  rule  to  shew  cause  why  an  information  should  not  be  Thu  Coun 
granted  against  the  defendants,  the  following  facts  ap«  g^gt^^cn- 
peared:  Reynolds,  one  of  the  defendants,  who  was  in  partner-  miiuim- 
ship  with  the  defendant  Watson fVfgiS  in  the  year  1785  mayor  of  ag^^^he 
Tarmoutb,  and, as  such,  president  of  theCourt  of  Admiralty  there,  »«»*>««  of 
of  which  Watson  was  registrar.     Hurry,  the  prosecutor  of  the  tion  fort 
present  information,  summoned  Watson  to  the  Court  of  Requests  ^on  ^IST 
in  Tarmoutb  to  recover  back  11/.  which  he  conceived  Watson  corporation 
had  overcharged  him  in  an  account  relative  to  the  salvage  of  ^er  made" 
some  goods  belonging  to  a  captain,  for  whom  Hurry  "w^  agent;  ^7^5^' 
at  which  Court  he  svfore  that  Watson  nuas  indebted  to  bim  in  that  and  entered 
sum,  and  afiervfards  ex^ned  that  it  was  as  agent  for  the  cap.  j^^"' 
tain.    After  swearing  this.  Hurry  was  informed  by  Reynolds  stating  tlut 
chat  the  Court  had  no  jurisdiction  over  the  subject-matter:  not.  (against 
withstanding  which,  Hurry  was  afterwards  indicted  by  Watson  J?^"^"  J"" 
for  the  perjury,  in  swearing  that  he  was  indebted  to  him,  and  at  found  a  ver- 
thc  trial  was  acquitted  on  the  merits.     Immediately  after  this  u^l^^ 
acquittal  Watson  inserted  a  paragraph  in  the  provincial  papers  In  ^H^ip  an 
that  part  of  the  -country,  asserting  that  Hurry  had  been  acquitted  malicious 
merely  on  account  of  a  flaw  in  the  indictment,  and  that  another  f^^p^" "J? 
indictment  would  be  preferred  against  him.  Hurry  then  brought  wWch  ver- 
an  action  against  Watson  for  a  malicious  prosecution,  in  which  confiraied 
he  recovered  3000/.  damages;  and  on  a  motion  in  the  Common  "^^1^^^^^^ 
Pleas  to  set  aside  the  verdict  for  excessive  damages,  accompanied  by  motives 
with  an  affidavit   that  the  payment  of  that  sum   would  be  j^aUce,  &c. 

in  prefer!  ing 
the  indictment,  is  such  a  libel  reflecting  on  the  administration  of  justice,  for  which  the  Court  wiU 
grant  an  information  agunst  the  members  making  that  order. 

attended 
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1703.     attended  with  (h^  ruin  of  JFqU^  the  Court  fceommenfM  n 
'  compromise,  an4  op  Hurrfs  agreeing  to  acqept  15^0/.  tiicf 
0giuy  discharged  the  rule.    Under  these  circumstances,  at  a  meeting 
ind^OtWs.  ^^  ^^  corporation  of  Tarmmtb  in  Sfptewber,  the  defendants 
(twenty  in  number),  being  a  majority  of  the  corporation  then 
'^"  "^  presents  voted  and  entered  the  following  order  in  their  books : 
«  That  divers  suits  ^nd  prosecutions  had  followed  the  said 
*'  Mr.  Wat4mU  having  been  summoned  hy  Mr.  Hurry  to  |he 
<<  Court  of  Requests,  which  had  occasioned  a  large  expense 
<<  to  Mr.  WdisMs  that  the  assemby  were  sensible  that  Mr* 
<<  Watson  was  actuated  by  motives  of  public  justice,  of  pee* 
««  serving  the  rights  of  the  corporation  to  their  admiralty  juris* 
*<  diction,  and  of  supporting  the  honour  and  credit  of  the  chief 
*<  magistrate ;  and  therefore  they  vote  him  the  sum  of  2300//' 
The  prosecutor  applied  for  a  copy  of  the  entry  in  the  cor- 
poration book,  which  was  denied  him  j  but  he  was  permitted 
to  read  ir. 

Erskine  obtained  this  rule  in  the  last  term  on  three  grounds. 
First,  that  the  payment  of  the  2300/.  by  the  defendants,  as 
members  of  the  corporatiqn,  to  Watson,  was  a  gross  ahuse  of 
th^ir  trust.  2dly,  That  it  w^s  a  high  contempt  of  th^  admini-^ 
stration  of  public  justice  in  the  terms  of  the  order.  3dly,  That 
the  manner  in  which  this  proceeding  wt^s  carried  on  w^  a  liM 
on  Hurry. 

The  Court  now  desired  the  counsel  not  to  go  on  the  first  pointj^ 
which  might  b^  the  subject  of  an  application  to  the  Court  of 
Chancery,  but  could  not  be  die  ground  of  a  criminal  information 
in  this  Court. 

Bearcrofi,  Partridge,  and  Graham,  against  the  rule.  The  or- 
der in  (question  cannot  be  considered  as  being  intended  by  the 
defendants  to  reflect  on  the  administration  of  public  justice ; 
for  the  sum  which  had  been  voted  to  Watson  was  voted  to  him 
from  a  principle  of  compassion.  At  the  most  these  defendants 
have  only  been  guilty  of  an  error  in  judgment.  And  the  de-« 
fendants  have  positively  sworn  that  they  had  not  the  least  in- 
tention of  libelling  Hurry.  But  if  the  Court  should  give  leave 
to  file  an  information^  it  will  be  impossible  tl^at  the  prosecutor 
c^  succeed  at  the  trial.  For  in  the  first  place  they  have  no 
means  of  procuring  the  original  order^i  on  which  to  frame  an  in<7 
formation«  the  tenor  of  which  must  be  stated^  because  the  cor- 
poration are  not  bound  to  criminate  themselves  by  the  produo- 
tionofit. 

BxnLLBB, 


IN  THE  TwsNTT-«ia?TH  Yb4R  OF  GEORGE  III.  401 

BQU«it>  J.    ft  hat  been  aokmnly  determined,  tbtt  io  a  cri-    1 9R8« 
mwl  profccutim  you  may  giye  notice  tQ  the  defendant  to  yvo^ 


4ucc  a  paper  in  his  possession;  and,  in  case  he  neglects  to  pro-  ^^^^ 
duce  it,  you  may  give  other  e^^dence  of  it  (a).  ^  Wat^ow 


In 


and  Qfiimh 


(a)  Tie  AUoritey.G<neral  v.  Lt  Merehani.  Thlf  caUK  fint  amc  QQ  to  bc  tlic4 
before  £jrf.  Baron,  in  the  Exchequer,  on  the  4th  of  Dtftm^  Z779*  It  wv  W  io* 
fopnation  grounded  on  the  statute  7  Gm.  i.  r.  iz.  /.  9.  for  trnportiog  tea  into  G#fr4* 
jry  without  having  first  been  laden  and  shipped  in  Grtai  Srifakh  which  •ufcg«cte4 
the  goods  and  the  vessel  to  a  forfeiture.  In  the  course  of  the  tri4a  the  AttonWf- 
General  o^ered  to  read  some  letters  concerning  thi«  teai  which  had  been  tent  by  tbo 
defendant  to  Chatmom^  a  witneas  for  the  Crown,  which  letters  wore  proted  to  hif  e 
come  to  the  defendant's  hands  under  an  order  made  by  the  Lord  Chancellai  foc  tb« 
delivery  up  to  him  of  all  papers  and  letters  seized  under  a  copimission  of  baiduupC 
against  Cbanmmiy  among  which  were  these  letters.  The  solicitor  of  the  excise  had 
contrived  to  take  copies  of  them  whilft  they  were  in  the  handi  of  the  cleik  of  the 
commission ;  and  notice  having  been  giveq  to  the  defeadant  to  prod«ce  the  origimi 
letters,  and  that  being  refused,  the  Attomey^General  ofibred  to  read  the«e  CQpieiu 
This  was  objected  to  by  the  counsel  for  the  defendant,  upon  the  ground  principally* 
that  a  defendant  in  a  criminal  case  was  never  bound  to  produce  evidence  a^n«i  bisa- 
self;  that  he  was  guilty  of  no  crime  in  not  producii^  diem;  and  that  the  Attorney* 
General  had  no  right  to  call  upon  him  to  produce  them«  or  ask  a  tingle  ^neition  Qen« 
cerning  them ;  consequently  no  copies  could  be  admitted  in  evidence.  Spt  4ir% 
Baron,  admitted  the  evidence,  though  he  said  he  had  some  doubt  aboMt  it.  He  ee»> 
ceived  that  the  principle  on  which  copies  were  admitted  as  evidence  was  this,  that 
they  were  die  best  evidence  which  the  nature  of  the  case  wo|Ud  adoait  o^  or  that 
was  in  the  power  of  the  party  producing  them  to  give  {  and  not  on  the  idea  of  wy 
crime  in  the  person,  in  whose  possession  the  originals  were,  refusing  to  produce  there. 
And  he  thought  there  was  no  difierence  between  civU  and  criminal  cases. 

Other  objectk>n8,  observed  upon  in  gWing  judgments  were  taken  on  behalf  of  the 
defendant,  which  were  over*ruled. 

Afterwards,  on  a  motion  for  a  new  tria\,  tbe  iiord  Chief  Baron  said:   Thie  canta 

came  before  the  Court  on  a  modon  for  a  new  trial*    My  brother  jSyr«  reported  the 

case, as  suted  in  the  informationi  as  upon  an  act  of  parliament  nude  in  the  7  Gre.  %, 

£•  ai.  to  prevent  importing  tea  into  Gymuty,    He  etateA>  that  an  objeeuon  waa 

taken  upon  the  crosa-ezamination  to  the  evidence  of  the  people  who  gave  an  account 

of  the  transaction;  therefore  the  plaintiff,  in  order  to  support  their  credit*  produced 

aome  letters  under  the  hand  of  the  defendant,  of  which  they  had  taken  copiaas  tbfl 

originals  being  in  the  hands  of  the  defendant,  and  therefore  there  was  a  notiee  panved 

to  his  agent,  his  attorney,  and  likewise  to  himielf ;  and  upon  that  my  baotkcr  ifyjut 

was  of  opinion,  according  to  the  general  rule,  that,  where  papers  are  in  the  handa  of 

the  adversary,  copies  might  be  given  io  evidence.    These  copies  made  the  caee  aoi 

strong  for  the  Attorney-General,  the  plaintiff,  that  if  they  were  regubff  and  proper 

evidence,  the  case  was  fully  proved.   On  the  other  hand,  if  the  copica  of  theee  lettera 

were  not  proper  evidence,  the  jury  might  have  found  othenri«ew    The  question  now 

is,  Whether  that  evidence  were  properly  admitted  or  not  ?    If  it  were  hupeopealy 

admitted,  there  ought  to  be  a  n^w  tr'vi\ ;  if  properly  admitted,  there  ought  not. 

Then  another  objection  was,  that  this  act  could  not  have  ttEtct  in  Gmtrtu^  aa  tba 

usage  was  to  have  all  the  acts  of  parliawent  at  Qmr/v^  registered,  and  that  thia  act 

was  not.    My  brother  reftised  to  let  io  that  evidence  to  ptove  the  usage  ;  ^ccauso'if 

it  be  the  law  of  the  bnd,  there  is  no  occasion  to  suu  it:  o«  the  other  hand*  if  it  ^ 

not  the  law  of  the  land,  but  is  contrary  toJt,  it  will  have  no  e^cu    Now  th«  tnee«» 

tion  cornea  to  be  therefo]»«  Whether  t^e  copiea  ff(  lrtte»  were  p«vedf  ad«w««*  •• 

evidence 
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1^88.        la  answer  to  which  it  was  said,  that  the  Court  will  not  assist 
ibc  party  to  get  materials  in  a  criminal  prosecution.   And  even 


The  Kino  Jf 

,v^^ • 

iod^oSm  *'^°"  *"  "^^  And  that  depends  upon  the  ezcepuons  ^ch  were  taken  to  it  by 
the  gentlemen  it  the  bar  in  the  motion  for  a  new  trial  First,  it  was  objected,  that 
copies  of  letters  or  papers  in  the  hands  of  the  adversary  ought  not  to  be  read  in  crimi- 
nal cases;  that  waa  one  general  objection.  And  the  other,  that  supposing,  for  ar- 
gnment's  sake,  they  ought  to  be  admitted,  yet  in  this  particuhr  insuncc  the  notice 
which  was  given  was  not  sufficient.  As  to  the  fint  objection,  that  copies  are  not  ad- 
missible in  any  criminal  case,  because  that  would  be  to  oblige  a  man  to  produce  evi- 
dence against  himself;  in  answer  to  it,  I  do  not  recollect  that  they  have  produced  any 
one  case  to  shew  any  difference  at  all  as  to  the  rule  of  evidence  in  criminal,  and  in 
civil  cases;  therefore  the  rule  of  evidence  in  both  cases  is  the  same,  that  is,  to  have  the 
beat  evidence  that  is  in  the  power  of  the  party  to  produce,  which  means  that,  if  the 
tmffnal  can  possibly  be  had,  it  dull  be  required,  but  if  thiit  original  b^  destroyed, 
or  if  it  be  m  the  hands  of  the  opposite  party  who  inll  not  produce  it,  then  in  case  of  a 
deed,  a  counter  one,  or  sometimes  a  copy  of  the  deed,  or  copy  of  the  paper,  is  evi- 
dence to  be  admitted.  But  it  is  said  that  this  does  not  hold  in  criminal  cases,  because 
the  consequence  of  it  would  be  to  compel  a  man  to  produce  evidence  against  himself; 
and  it  M  a  rule  of  law,  that  a  man  in  criminal  cases  is  not  compellable  to  produce 
evidence  against  himself;  for  this  purpose  the  case  of  the  Kimg  and  Partitli  in  the 
King's  Bench,  and  the  case  in  Sir  JOfm  Strmmgt^  laio,  were  relied  upon.  Now, 
with  respect  to  this,  I  take  it  that  the  rule  b  certainly  true,  and  the  cases  that  were 
dted  to  this  purpose  are  unquestionably  right,  and  Uw ;  but  they  do  not  apply  to  the 
present  case.  The  King  and  Parnellynt  in  HiL  %%  Gm.  a.  1748.  I  heard  the  mo- 
tion. There  had  been  an  informauon  against  Doaor  Pantii,  the  defendant,  who 
was  vice-chancellor  oUOxfirJy  for  refusing  ta  act  upon  a  complaint  against  some 
scfaokrs ;  and  the  morion  was  the  conunon  motion  for  a  rule  to  shew  cause  why  the 
attorney-general,  and  those  authorized  by  him,  should  not  inspect  all  the  public  books, 
archives,  records,  life,  in  the  custody  of  the  proper  officer,  to  take  co]^es.  The  at- 
torney-general, Sir  Dud/ey  Xyder,  narrowed  his  demand,  and  desired  only  to  see  the 
sututes  of  the  university,  but  the  Court  refused  it,  because  k  would  be  to  compel 
the  defendant  to  produce  evidence  against  himself;  for  if  the  Court  had  granted  this 
rule  for  the  bspection,  and  the  Doctor  had  disobeyed  k,  he  would  then  have  been 
liable  to  an  attachment.  So  in  the  case  in  Stramgi,  laia  Upon  that  rule,  if  they 
had  obeyed  k,  diey  would  have  been  compelled  to  produce  evidence  agamst  them- 
selves, and  have  been  subjea  to  an  attachment  if  they  had  not.  But  the  defendant, 
Le  Mtrdsf^,  is  not  compellable  to  produce  those  letters  agunst  himself;  for  he  is 
fiable  to  no  punkhmem  at  all  if  he  do  not,  but  k  left  at  hu  entire  liberty  either  to  do  k 
or  not ;  the  only  consequence  must  be,  that  these  copies  (which  must  be  sworn  to  be 
true  copies)  are  read  against  him.  If  they  be  not  true  copies,  he  has  it  in  hk  power 
to  prove  that  by  producing  the  originab.  It  was  likewise  said,  in  support  of  the  mo- 
tion, that  the  reason  why  copies  are  permitted  to  be  evidence  in  common  cases  is, 
because  the  party  who  has  them  in  hk  custody,  and  does  not  produce  them,  k  m 
some  fault  for  not  proludng  them ;  k  is  considered  as  a  mkbehaviour  in  him  in  not 
producing  them,  and  therefore,  in  criminal  cases,  a  man  who  does  not  produce  them 
is  in  no  fault  at  all ;  and  for  that  reaaon  a  copy  is  not  admitted.  But  I  do  not  take 
that  to  be  the  rule  :  it  k  not  founded  upon  any  misbehaviour  of  the  party,  or  consi- 
dering him  in  fauk :  but  the  rule  k  this ;  the  copies  are  admitted  when  the  originab 
are  in  the  advenary's  hands,  for  the  same  reason  as  when  the  originak  are  loat  by  acci- 
dent ;  the«eason  k,  because  the  party  has  not  die  originak  to  produce.  Two  of  my 
brothers,  who  have  been  in  an  office  that  has  given  them  an  opportunity  of  a  greater 
degree  of  eiperience  in  criminal  Uw  than  most  of  the  Judges,  do  not  recollect  any 
difeeace  being  made  between  civil  and  crimmal  cases.    One  of  my  brothers  has 

mentioned 
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if  die  prosecutor  were  in  possession  of  the  original  ordery  it  would     1788* 

be  hardly  possible  to  make  the  information  criminal  on  the  hct  —        - 

(if  The  KiHo 

mentioQed  a  case  exceediDgly  apposite  to  the  pfcaaot,  wfaidi  it  £«y«r't  trial  (•):  there  ~P*"^^ 
the  cliai^  against  him  was  an  overt  act  in  publUiing  a  treaaonable  paper  in  the  coim-  /Cc^'^^-*-^  ^  /^3 
tffsi  Eutx :  a  witness  proved  iie  did  produce  a  paper  douUed^  and  shewed  him  only        yj^  «/ 
part  of  the  paper  doubled,  and  then  put  It  in  his  pocket;  he  femembeitd  some  lines  /f  ^'  ^*    ^9 A 
of  it ;  this  was  parol  evidence  of  tlie  contents  of  the  paper ;  the  purport  of  which  was  ^ 

to  excite  the  nation  to  an  insurrection,  and  to  shake  off  the  miseries  and  calamitiet 
they  were  under  from  the  present  minismr.  In  that  case  no  objeMon  waa  made  by 
die  counsel  Mr.  Humgerfird  and  Mr.  JouUh  ;  no  difficulty  was  maderin  this  cvi* 
deuce ;  they  seemed  to  say  thst  the  whole  ought  to  be  produced ;  that  It  wia  only 
party  sAd  thiitfore  took  off  the  force  of  the  evidence  \  they  did  not  olject  to  that 
man's  giving  pared  evidence  of  the  contents  of  the  jNiper  in  the  hands  of  a  prisoner ;  and 
that  in  a  case  of  high  treason.  And  there  Mr.  Ptilif  T^rkt^  solicito^fenenl9  aaid 
'*  after  this  paper  was  produced,  the  prisoner  took  it  back,  p«  it  into  his  pocket,  and 
**  kept  it ;  therefore  the  paper  itadf  being  in  his  custody  we  were  property  admitted  to 
*'  prove  the  contents  of  it  by  parol  evidence.**  Thia  is  not  oontndicted  by  the  Cointg 
and  though  it  ia  only  the  saying  of  one  counsel,  ret  not  being  contradicted  at  all  it  ia 
very  strong.  Another  obfection  has  been  made  mat  this  notice  is  not  sufficient :  the 
answer  is,  I  know  no  diffisrenoe  between  the  rule  of  evidence  in  dvil  and  crindnal  cases. 
Then,  if  there  be  no  such  difference,  the  rule  wiiich  has  always  been  followed  and  al- 
lowed in  civil  cases  is  that  notice  be  given  to  the  attonejr  or  agent  (i)  of  the  advene 
party.  Now  in  this  case,  without  going  minutely  into  die  coiidcration,  whether  the 
notice  was  proved  to  the  defendant  himself,  and  was  good,  hero  is  unquestionable  notioe 
proved  xoSaytr  who  is  the  agent  and  solicitor  of  L*  Mtrtkamit  into  whose  handa  it  n>- 
pears  that  these  letters  had  actually  been  delivered ;  and  then  there  is  a  notice  likcwiae 
to  Z)avy,  who  b  the  attorney  for  the  defendant  in  this  very  cause,  and  no  attempt  wia 
made  on  the  part  of  tlie  defendant  to  prove  what  was  become  of  these  letters,  or  that 
it  was  not  in  his  power  to  produce  them.  The  last  objection  is  this,  tlisft  they  were 
not  oermitted  to  give  evidence  of  the  not  ic^steriog  the  act  of  parliament,  and  in  sheet 
to  take  off  the  force  of  the  act,  because  it  was  not  registered.  Now  ^lisis  an  objection 
which  goes  to  the  power  of  the  Legislature  of  this  kingdom ;  an  objection  which  irill 
never  be  permitted  to  be  made  in  a  Court  of  justice,  because  it  ia  without  the  least  co- 
lour or  foundation.  No  man  who  knows  any  thing  of  the  constitution  of  this  country 
can  deny  the  power  of  the  l^sbture  to  bind  all  the  subjects  of  it  in  every  part  ofthe 
world  s  the  only  diffisrence  is,  that  some  of  these  parts  are  not  bound  by  act  of  parlia* 
ment  unless  spccudly  named ;  but  if  they  are,  they  arc  bound  as  mudi  as  any  part  of 
Grmt  Britaim ;  and  if  we  were  to  allow  objeaions  ef  this  kind,  it  would  be  followed  by 
one  of  these  absurdities.  In  the  first  place,  if  it  be  in  the  power  of  the  people  of 
Gwtrmtn  to  register  or  not  as  they  think  proper,  the  consequence  wouU  be.  Oat  they 
would  &ve  a  power  ef  oontroUiog  the  Lcgnkture :  on  the  other  hand,  if  the  king 
win  not  order  these  actt  to  be  registered,  he  would  have  a  power  of  dispensing  vrith  the 
law ;  iHiich  law  ia  of  the  whole  Legislature :  it  is  therefore  attended  vnth  one  or  other 
of  these  consequences,  both  of  which  are  absurd;  consequently  there  is  no  colour  or 
foundatwn  for  that  pwt  ofthe  objection.  I  think  1  have  considered,  aa  well  as  I  could, 
all  that  was  mentioiMd  by  the  counsel,  and  given  such  answers  as  occur  to  me ;  thcra- 
fore  I  am  of  opinion  that  the  directions  of  my  brother  Eyrt  were  perfectly  ri^t,  and 
consequently  there  ou^t  not  to  be  a  new  triaL  Rule  dtschttgcd. 

The  KiHO  agM$ui  Akcbsr,  Mitb,  aS  G.  3.  S,  R* 

The  defendant,  who  resided  at  PlywnuibJ^ad  been  indicted  by  Dr.  lUmuti  of  that  pUce 
for  an  assault,  and  hadsuffered  judgment  to  go  by  defoult.  He  was  this  day  brought  up 
to  receive  judgment.  Affidavits  were  ofiered  to  be  read  by  the  prosecutor,  of  «« 
prearions  made  use  of  by  the  defendant,  confirming  and  agipravating  his  guilt,  which 
bad  been  uttered  bv  him  in  the  bearing  of  twoperMna,  and  by  them  afterwards  related 
to  the  permna  making  the  affidavita.  The  prosecutor  laid  a  ground  for  entitling  him- 
self to  read  these  affidavltt  by  swearing  to  an  application  to  both  those  persons  to  come 
forward  vnth  their  testimony,  which  they  had  refused,  and  stronglv  insinuating  that 
they  wero  under  the  influence  ofthe  defendant.  The  reading  of  these  affidaviu  was 
jtrongly  objected  to  by  the  defendant's  counsel;  but 

(*) 6 St.  Tr.  429.        (*)  Vide  Csia fwllMs v.  WmUr^ytOt. 3  ▼o>^3o6*S-  F- 
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1788*     of  it  bf  the  assistance  of  any  innuendos  whicli  a  jury  would 
find.    Besides  there  was  no  publication  of  this  supposed  libel 


The  Kind 


«jSi^^  ia  point  of  law ;  for  this  is  an  entry  in  the  corporation  book, 
WATS091   to  which  no  other  persons  but  the  members  of  the  corporation 
^    "'  are  permitted  to  have  access.    And  though  in  some  cases  the 
Court  will  order  an  inspection  of  corporation  books^  yet  that  is 
only  done  for  the  purpose  of  ascertaining  any  custom  or  othsr 
civil  right,  and  not  where  it  is  merely  for  the  purpose  of  in- 
N    stituting  a  criminal  proceeding  against  the  members  of  the  cor- 
pwation.    The  defendants  do  not  dispute  the  propriety  of  the 
verdict,  they  only  state  that  they  do  not  believe  that  Watwi  had 
any  improper  views  in  what  he  did  ;  the  Court  and  the  jury  may 
"have  determined  right  upon  the  evidence  before  them,  and  yet 
the  justice  of  the  case  may  be  the  other  way,  although  the  de- 
fendants cannot  prove  it  by  legal  evidence, 

AsHHuasT,  J.  If  the  only  charge  alleged  against  the  de- 
fendants were  the  misspending  the  corporation  money,  I  should 
have  been  of  opinion  that  the  information  ought  not  to  be 
granted,  because  this  is  not  the  Court  in  which  redress  could  be 
given  in  such  a  case,  but  application  should  be  made  to  the  Court 
of  Chancery.  Therefore  the  only  question  is.  Whether  this  or- 
der, which  contains  on  the  face  of  it  the  reason  and  motives  for 
granting  the  2300/.  does  or  does  not  import  to  be  a  libel  on  the 
administration  of  justice  in  this  country:  I  am  of  opinion  that 
it  does  •,  and  as  to  the  manner  in  wluch  the  information  is  to  be 
drawn,  it  is  not  for  us  to  dictate.  With  regard  to  the  action  itself, 
which  was  tried  before  me  at  Thetford^  1  cannot  help  saying  that 
I  have  never  seen  a  stronger  or  a  grosser  case  of  malice  in  the 
plainti£  It  was  extraordinary  that  the  prosecutor  of  the  indict- 
amit  for  perjmy  against  Hurry  should  have  taken  only  part  of 
the  oath  aA  the  foundation  of  the  charge,  and  should  have  omitted 
the  remainder,  which  was  the  explanation  of  what  was  before 
[6  T.  IL  sworn :  but  it  does  not  rest  there ;  for  it  is  stated  in  the  afiG4avits 
^#.357.]  Aat  the  instant  the  trial  was  over,  the  defendant  Watstm  drew  up 
an  advertisement  importing  that  Hurry  had  been  acquitted  on  ac- 
count of  a  defect  in  the  indictment,  and  that  another  would  be  pre- 
ferredagainsthimatthenextassize^whickheorderedtobe  inserted 

Tbe  C««rr,  coushiering  these  whiieswt  at  bciog  id  a  great  digree  vnder  thr  concral 
tnd  iniuence  of  tbe  defcttdfcntW  himself,  penaittedthaaffidaviw  tobcread,atthc  per- 
sons themtehres  had  been  applied  to  fat  th«r  testimony,  and  had  refined  it;  at  the  tame 
thne  allowing  the  defendant  and  those  persons  an  oppdrtuninr  of  aotwciing  thit  fiwvfi). 
Afterwards  the  defendant  was  ordcredto  be  imprisoned  for  duree  moBths*  and  tofind 
sureties  for  the  peace  for  seven  years  \  himself  in  woL  and  two  mumIm  ta  X004  each, 
(a)  Vide  JEW.  SS'^  ^  "'  7^ff*t  V^'  4  wL  sSj,  6. 
(I)  VjifeA w.mimfu fot-  4voL 4!^. 
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m  three  or  four  provincial  papers.  It  has  been  said  that  the  other     1788. 
defendants,  who  concurred  in  making  the  order,  might  inno- 


cently have  thought  that  Watson  was  not  intentionally  guilty,     agsimi^ 
and  was  actuated  by  laudable  motives :  but  in  answer  to  that,  as  ^^^•g" 
the  greater  part  of  the  corporation  were  present  at  the  trial,  and 
as  these  advertisements  were  circulated  in  that  part  of  the  coun- 
try, it  cannot  be  imagined  that  any  of  them  were  ignorant  of 
the  real  transaction.  But  even  if  they  were  so,  stfll  this  order  b 
improper,  for  in  it  they  assert  that  Watson  was  actuated  by  mo- 
tives of  public  justice,  in  preserving  the  rights  of  the  corp(»- 
lation  in  Tarmoutb  i  now  they  could  not  be  so  ignorant  as  tb 
suppose  that  their  rights  to  the  Admiralty  jurisdiction  were  in 
die  least  degree  affected  by  this  prosecution  for  the  crime  of 
perjury,  which  had  no  connection  with  it.    The  assertion  that 
he  was  actuated  by  motives  of  public  justice,  carries  with  it  an 
.  imputation  on  the  public  justice  of  the  country ;  for  if  those 
were  his  only  motives,  then  the  verdict  must  be  wrong.    But 
the  propriety  of  that  verdict,  as  far  as  it  respected  JTatsorfB 
conduct,  was  confirmed  in  the  Court  of  Common  Pleas.   This 
shews  that  his  conduct  was  founded  on  malevolence ;  for  if  he 
had  been  actuated  by  those  motives  only  which  are  stated  in 
the  order,  it  could  not  have  been  the  subject  of  an  action  for  a 
malicious  prosecution.   On  the  whole  therefore  I  am  of  opinion 
.  that  sufficient  appears  to  the  Court  to  induce  us  to  grant  an 
information  against  all  the  defendants. 

BuLLBR,  J.  Nothing  can  be  of  greater  importance  to  the 
welfare  of  the  public  than  to  put  a  stop  to  the  animadversions 
and  censures  which  are  so  frequently  made  on  courts  of  justice 
in  this  country.  They  can  be  of  no  service,  and  may  be  at- 
tended with  the  most  mischievous  consequences.  Cases  may 
happen  in  which  the  judge  and  the  jury  may  be  mistaken :  when 
they  are,  the  law  has  aflbrded  a  remedy ;  and  the  party  injured 
is  entitled  to  pursue  every  method  which  the  law  aibws  to 
correct  the  mistake.  But  when  a  person  has  recourse  either  by 
a  ymting  like  the  present,  by  publications  in  print,  or  by  any 
other  means,  to  calumniate  the  proceedings  of  a  Court  of  jus- 
tice, die  obvious  tendency  of  it  is  to  weaken  the  administration 
of  justice,  and  in  consequence  to  sap  the  very  foundation  of  the 
Constitution  itself.  In  the  present  case,  if  I  thought  dut  no  in- 
formation  could  be  framed  on  thi»  order  to  make  the  charge  cri- 
minal, or  that  the  information  could  not  be  supported  by  any 

eridence, 
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I788.    evideace^  these  grounds  would  induce  me  to  say  in  my  dis- 
credon  that  the  information  ought  not  to  be  granted :  but  I 


^^^*  hare  no  doubt  upon  those  points.  Upon  occawons  of  this  sort 
Watson  I  have  Qever  adopted  any  other  rule  than  that  which  has  been 
and  ochen.  {^u^^j  repeated  by  Lord  Mansfield  to  juries,  desiring  them 
to  read  the  paper  stated  to  be  a  libel  as  men  of  common  under- 
standings and  say  whether  in  their  minds  it  conveys  the  idea 
imputed.  Then  consider  the  facts  in  this  case  ;  it  appears  that 
there  was  not  the  least  colour  for  the  indictment  for  perjury ; 
the  jury  were  of  opinion  that  there  was  express  nuiliccj  and 
they  gave  a  rerdict  with  large  damages  i  on  an  application  to 
the  Court  of  Conmion  Pleas  they  concurred  in  opinion  with 
the  judge  and  jury  as  to  the  propriety  of  the  verdict.  With 
the  knowledge  of  all  these  circumstances  the  defendants  made 
the  order  in  question,  manifestly  alluding  to  the  indictment,  for 
they  say  <<  that  divers  suits  and  prosecutions  had  followed,"  bfc. 
These  words  obviously  refer  to  the  indictment  for  perjury,  and 
the  action  for  the  malicious  prosecution.  They  then  proceed 
to  say  <<  Aat  Watson  was  actuated  by  motives  of  public  justice," 
^c.  But  the  judge  and  jury,  who  tried  the  cause,  confirmed 
as  to  their  opinion  by  the  Court  of  Common  Pleas,  have  said 
that,  instead  of  his  having  been  actuated  by  motives  of  public 
justice,  or  by  any  motives  which  should  influence  the  actions 
of  an  honest  man,  he  had  acted  from  malice.  These  opinions 
are  not  reconcileable ;  if  one  be  right,  the  other  must  be  wrong. 
It  is  therefore  a  direct  insinuation  that  the  Court  had  judged 
wrong  in  all  they  have  done  in  this  case,  and  it  is  therefore 
clearly  a  libel  on  the  administration  of  justice.  It  has  been  said 
'  that  the  other  defendants  acted  from  compassion  to  Wat- 
son  s  but  that  cannot  be  collected  from  the  order,  which  is  not 
capable  of  any  other  construction  than  that  which  has  been  put 
upon  it.  The  defendants  have  indeed  said  that  they  never  meant 
to  reflect  on  the  public  justice  of  the  country :  but  that  alone 
is  no  answer  to  this  application.  Where  particular  allega- 
tions are  made  in  applying  for  an  information,  some  answer 
must  be  given.  If  the  thing  charged  be  capable  of  diflSarent  ex- 
planations, it  is  fair  to  take  the  defendant's  explanation  in  their 
a£Bdavits  that  they  did  not  intend  any  thing  wrong :  but  if  it  be 
only  capable  ef  one  mterpretaion,  we  are  no(  to  be  guided  by 
sucii  a  general  answer.  I  am  of  opinion  that  the  information 
should  go  against  all. ' 

Grose, 
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Geosb,  J«    The  onlj  quesdon  U,  Whether  this  be  or  be  not     1788. 
a  libel  on  the  public  justice  of  the  kingdom^  and  whether  it  were 


not  made  with  a  yiew  to  libel  Hurry^  and  to  continue  that  veza-  '^^  ^^^ 
tion  of  which  he  has  complained  to  the  laws  of  his  country.    Watson 
It  appears  to  me  that  such  an  intention  may  fairlj  be  collected  *^  Othexi. 
from  the  order;  if  so»  there  is  no  case  which  calls  more  loudlj 
for  the  interference  of  this  Court  bj  way  of  information. 

Rule  absolute. 


The  Kino  against  The  Inhabitants  of  Ronton     SatMrd^, 
Abbey.  >«•  ^ 

n|^WO  justices  removed  by  an  order  Elizabeth  Malpass^  and  when  the 
^    John  and  CharUs  her  children,  from  the  parish  of  Ec-  ?2jlTpl.w 
cieshall  to  the  township  of  the  monastery  of  Ronton  Jhbey^  both  to  be  •  viU 
in  the  county  of  Stafford.    The  Sessions,  on  appeal,  confirmed  donTulT 
that  order,  and  stated  the  following  case.  tubiuntiTe 

Elizabeth  Mdpass  and  her  children  had  gained  a  settlf  ment  Court  is 
within  the  monastery  of  Ronton  Abbey :    Ronton  Abbey  is  an  S^^*^^ 
extra«-parochial  place,  containing  4  or  500  acres  of  land,  350  into  the 
of  arable  and  pasture,   and  50  of  wood,  upon  which  there  are  notwith-' 
now  three  houses,  one  a  very  large  farm-house  occupied  by  ^^"^^  the 
Mrs.  Stubbs;  the  other  two  small  houses;  one  with  about  an  aiitheevi- 
acre  of  land  to  it,  the  other  with  about  4  or  5  rood  to  it ;  ^JJ^i-^*' 
one  of  them    occupied  by   Thomas  Miles  a  hired  servant  of  which  they 
Mrs.  Stubbst  and  his  family ;  the  other  by  Jonathan  Keeling^  opinion, 
a  day  labourer,  and.  his  wife;    Mile/s  house   being   distant 
about  a  quarter  of  a  mile  from  Mrs.  Stubb/s  house,  and  the 
other  about  the  same  distance.     Many  years  ago  there  was  a 
fourth  house  on  another  part  of  the  said  Abbey  lands,  which  is 
now  down.     The  extra«parochiaI  lands  are  called  Abbey  lands. 
There  are  other  lands  in  the  adjoining  parishes  of  Ronton  and 
Seigbford,  called  Monastery  lands,  part  of  the  said  respective 
parishes,  and  contributing  respectively  to  the  relief  of  the  poor 
thereof.     The  several  paupers  within  Ronton  Abbey,  who  have 
received  alms,  have  received  the  same  from  the  occupiers  of 
lands  therein.      Four  credible  witnesses,  who  hs^d  lived  for 
^  many  years  near  Ronton  Abbey,  declared  that  they  never  heard 
it  called  a  township  or  vill,  nor  ever  heard  any  thing  about  it 
one  way  or  the  other*    In  1729  an  order  of  removal  was  made, 

which 
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1788.    which  6r!det  of  remoyal,  taken  from  thff  clerk  (^the  pesNt'a  file, 
was  in  the  words  and  figures  followifig,  to  wit  j  [The  order  was 


^^d?«T°  *5''««cd  to  the  churchwardens  aiid  overseers  of  the  poor  of  the 
Thtiijhabit-  parish  of  Seigijord^  and  to  the  orersects  of  the  poor  of  the 
R^MTOK   liberty  of  RontM  Monastery^  an  eitra-paroehkl  place  withm  the 
AiiiY.    county  of  Sti^ord^  removing  some  paupers  frond  Be^^ard  to 
'^^^4^^^  ^A//l  Cf^^^^  Abbey^.    There  waS  an  appeal  Against  the  order,  which 
^f^^io,         /appeared  from  the  clerk  of  the  peace's  Books  to  have  been 
quashed' generally.  In  1773,  by  another  order  of  removal,  Marj 
Evans  was  removed  from  the  parish  of  Ecckihdl  to  the  liberty 
of  Rimton  Motuuterj.     With  this  last-mentioned  order  Thomas 
SofverSf  who  was  then  overseer  of  Eccieshall,  took  the  pauper 
to  Ronton  Jbbey^  and  offered  to  deliver  her  to  Mrs.  Susbbs  then 
resident  there,  who  at  first  refused  to  receive  her,  but  without 
assignhig  any  reason  for  sudi  refusal.    Bonvers  then  went  to  a 
magistrate  and  procured  another  order,  tttd  then  returned  and 
deKvered  one  copy  of  the  order  and  the  pauper  to  Mrs.  SttMs, 
telHtrg  her  if  she  did  not  receive  her,  she  would  be  liable  to  a 
penalty  of  5/.    Mrs.  Stubbs  received  her,  and  there  was  no  appeal   - 
against  this  last-mentioned  order  of  removal^  nor  did  the  pauper 
ever  come  back  imo  the  parish  of  EccleshalL    In  the  year  1779 
there  was  another  order  of  removal,  by  which  William  Keeling^ 
JRlizabetb  his  wife,  and  their  four  children,  were  removed  from 
Gnosall  to  Ronton  Abbey.     William  Starting^  the  overseer  of  the 
parish  of  Gnosall,  went  to  Edward  Stubbs  Ac  son  of  Mts. 
Stubbs,  then  residing  with  his  mother  the  above-mentioned 
Alice  Stubbs,  vrith  the  paupar  and  this  last-mentioned  order ; 
the  said  Edward  Stubbs  said  we  haive  no  overseer  (a)  residmg 
here,  but  we  have  appointed  Thomas  Addison  our  overseer,  and 
directed  him  to  AdAsoff%  house,   who  then  resided  at  £r«- 
deshall  about  a  mile  distant  from  the  Abbey,  but  rented  some 
of  the  Abbey  lands.     Starting  then  went  and  delivered  the 
paupers  to  the  said  Thomas  Addison,  who  was  then  overseer  of 
Ronton  Abbey.    Notice  of  appeal  was  given  by  Addison  to  the 
parish  of  Gnosall  against  this  last-mentioned  order.    The  ap* 
peal  was  afterwards  heard^  and  it  appeared  in  evidence  that 
Ronton  Abbey  did  not  at  the  hearing  of  the  said  appeal  set  up 
the  defence  of  their  not  being  liable  to  main  their  own  poor ; 
but  the  appeal  was  quashed  on  the  merits.    Constables  and 
surveyors  of  the  highways  have  been  frequently  appointed  for 

W  OTmeen  are  now  appointed;  Vide  R,  t,  ShOlt^  pwC.  395. 

the 
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tlic  Monastery  lands,  but  they  never  had  any  jurisdiction  over     1788. 
the  Abbey  lands;  and  it  did  not  appear  that  any  constable  or 


sur^yor  had  ever  been  appointed  for  the  Abbey  lands.     Mary  ^^^^° 
Keeling  aged  eighty-nine  years  and  her  husband  lived  within  Theinhabtt- 
the  abbey  sixty  years  ago;  ztid  he  rented  a  tenement  there    r!?mton 
sufficient  to  gain  a  settlement.    The  said  Mary  Keeling  after  the    Amit. 
death  of  her  husband^  being  distressed,  upon  application  to 
Mrs.  StMi,  has  been  for  several  years  relieved  by  a  piece  of  land 
which  she  let  for  twenty-eight  shillings  a-year  so  long  as  she 
lived  in  the  abbey,  and  by  a  quarterly  payment  of  fifty-two 
shillings  a-year  since  she  went  into  the  parish  of  Penkridgei  it 
appeared  also  that  some  of  her  family  had  been  occasionally 
relieved  by  the  above-mentioned  Thomas  jfddijtm^     The  Sessions 
adjudged  this  place  to  be  a  vili  by  reputation  i   and   confirmed 
the  order  of  removal,  subject  to  ^e  opinion  of  the  Court  of 
King's  Bench. 

The  Court  were  of  opinion  that,  as  the  Sessions  had  adjudged, 
as  a  fact  (a),  that  this  was  a  vill  by  reputation,  they  were  pre- 
cluded from  going  into  that  question.  On  which  the  counsel  on 
both  sides  said,  it  was  intended  to  be  argued  as  if  the  Sessions 
had  adjudged  it  to  be  a  vill  by  reputation  on  the  evidence  stated  (b) 
in  the  case.  But  The  Court  observed  that  the  Sessions  were  not 
to  state  cases  for  the  purpose  of  taking  the  opinion  of  this  Court 
on /acts;  and  that  in  this  case  they  had  distinctly  adjudged  this 
place  to  be  a  vill.    Therefore,  without  argument. 

The  rule  for  quashing  the  order  of  Sessions  was  discharged. 

(a)  Vide  H,  V.  HurJit,  post.  3  vol  497. ;  and  R,  v.  /•/ItilwM,  3  vol.  50J. 
(i)  Vide  3  SMrr.  1 391. 


Doe  on  the  Demise  of  Vessey  against  Wilkinson    M^ty, 
and  Others.  y-.arth. 

in  JECTMENT  for  the  mznor  of  Norkes^  otherwise  Northlees,  see  title 
-*-^  and  for  other  premises,  in  the  parishes  of  Hathersage  and  !-»>«" a-  ^^ 
Dariey^  in  the  county  of  Derby^  tried  before  Gouid,  J.  at  the  the  Index. 
asuzes  for  Derby^  when  a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

Mary  Wilkinson,  widow  of  John  Wilkinson,  previous  to  her 
intermarriage  with  her  first  husband,  George  Wall,  (when  Mary 
Staley,  spinster,)  was  seised  in  fee  of  all  the  premises  in  question. 

Vol.  n.  **  .  (except 


SON. 
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J  788.    (except  three  closes,  part  of  the  Hatbersage  estate,  and  the  pie- 
■  ■  mises  comprising  the  Darky  estate,  which  yrtxt  purchased  by 

PjISt     Gtefy/  WaU^  after  his  interiharriagc  with  the  s»d  Mary,  Staky^y 
WiLKiii.  and  which  premises,  of  which  she  was  so  seised,  were  after 
her  said  first  marriage,  in  consequence  of  marriage  articles,  dated 
24th  Ftbruary  I74<$,  made  previous  to  her  said  marrii^e  with 
said  George  Wall^  by  indenture  bearing  date  31st  DeemUr  1748^ 
and  a  fine  lericd  of  them  in  or  of  Afkbaelmas  Term,  aa  Gee.  a. 
duly  Tested  in  and  settled  on  the  said  George  WaU  in  £ee« 
George  WaU  died  intestate  on  die  aoth  January  1753,  leaving 
issue  an  only  daughter,  Anna  Maria  WaU^  who  on  the  I  st  May 
1762  died  an  infant,  and  without  issue  %  by  which  John  Wafl% 
the  brother  and  heir  at  law  of  the  said  George  WdU  alN>  became 
heir  at  law  of  the  said  Anna  Maria  WeiL    By  indentures  of 
lease  and  release  dated  lath  ftd  13th  Jnly  176a,  made  after 
the  decease  of  the  said  George  Wall  and  Anna  Maria  Wall^  the 
release  of  seven  parts  between  Mary  WaU^  widow  of  the  said 
Gwrge  Wallf  of  the  first  part,  John  Wall  the  ycwnger,  only  bro* 
ther  and  heir  of  the  said  George  Wall,  and  heir  at  law  of  Aema 
Maria,  only  daughter  of  the  said  George  Wall,  of  the  second  part, 
and  divers  other  persons  therein  named  of  tiie  five  other  parts 
respectively,  after  reciting  the  tsamage  articles,  settlement,  and 
fine,  aU  the  premises  in  question  were  settled  to  the  use  of 
Mary  Wall  the  widow,  for  life,  sans  ^waste,  remainder  to  trustees 
for  a  term  of  500  years  upon  the  trusts  after  mentioned,  re- 
mainder to  the  use  of  John  Wall  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder  to  the  first 
and  other  sons  of  John  JFo// successively  in  tail,  with  remainder 
to  his  daughters  in  tail,  remainder  to  Mary  in  fee.  -  After  the 
execution  of  the  settlement  of  1762,  Mary  Wall  the  widow 
in  December  1763  intermarried  with  John  Wilkinson,  by  whom 
she  had  issue  only  one  daughter,  Mary  Wilkinson.     Mary  Wil" 
kinson  the  widow,  in  her  will  dated  ist  October  1770,  properly 
attested,  after  reciting  the  settlement  of  1762,  declared  the. 
trust  of  the  said  term  of  500  years  to  be  «  that  if  her  said  bro* 
<<  iher  John  Wall,  or  any  issue  of  his  body,  should  be  living  at  iio 
<<  time  of  her  decease,  then  the  said  trustees  were  immediatdy  a£» 
«<  ter  her  decease,  out  of  the  rents  andprofitsof  the  said  predases, 
<f  or  by  mcHtgage  themof,  or  otfacrwiseas  they  should  be  advised, 
<*  to  raise  and  levy  the  sum  of  toco/,  with  lawftil  intevest  for  tfat 
<'  same  fixmi  hier  death,  and  pay  the  same  at  the  end  of  sis 

<«  months 
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<(  months  next  after  her  decease,  to  such  person  or  persons,  and     1788. 

"  to  such  utes,  as  she  by  anj  deed  or  will  should  direct,  limit, 

«*  and  appoint,  proceeded  thus :  Now  I,  the  said  Marf  JFiUinson,  ^^^ 
«  by  means  and  virtue  of  the  power  aboye-mentioned,  and  by  vir-  iViwmi- 
«  tue  also  of  all  and  erery  other  power  and  powers,  enabling  me  '^"' 
«  hereunto,  do  in  the  case  last  above-mentioned,  (that  is  to  say,) 
"  ^«y  said  brethtr  Mr.  John  Wall,  or  any  issue  of  bis  body^  be 
<<  Evistg  at  the  time  efmy  death,  direct,  limit,  and  appoint,  that 
M  the  said  trustees  shall  and  do  pay  the  said  sum  of  iooo/«  and 
<<  the  interest  due  for  the  same,  after  they  shall  have  raised  and 
**  levied  the  same,  unto  my  son<-in-law,  Mr.  AUnvood  Wilkinson, 
*<  his  executors,  administrators,  and  assigns,  he  or  they  giving 
*<  his  or  their  bond  as  security  for  the  payment  of  the  seversd 
<'  annual  and  other  sum  and  sums  of  money  next  hereinafter 
<«  mentioned,  to  the  several  persons  hereinafter  named ;  (that  is 
«  to  say,)  to  my  aunt  Mrs.  Ann  Vessey  or  her  assigns,  for  and 
<<  during  the  term  of  her  natural  life,  one  annuity  or  yearly  sum 
<<  of  2o/.  of  lawful  money  of  Great  Britain,  in  discharge  of  two 
<<  several  yearly  sums  of  loi.  each,  already  secured  to  her  by  my 
<<  two  bonds,  and  also  a  further  annuity  or  yearly  sum  of  la/* 
<<  of  like  lawful  money,  for  and  during  the  term  of  her  natural 
<*  life,  by  four  equal  quarterly  payments ;  and  after  the  decease 
<<  of  the  said  Ann  Vessey,  for  the  payment  of  one  annuity  or  yearly 
((  gum  of  lo/.  of  like  lawful  money,  unto  Martha  Vessey,  daugh- 
*<  ter  of  the  said  Ann  Vessey,  or  her  assigns,  during  the  natural  life 
^  of  the  said  Martha,  in  discharge  of  the  like  yearly  sum  men- 
<<  doned  in  and  secured  by  one  of  the  said  bonds  entered  into 
<<  by  me  to  the  said  Ann  Vessey,  her  mother  i  and  also  for  the 
«  payment  of  50^  a-piece  to  -the  trustees.  And  in  ease  nei- 
<*  tber  the  said  John  Wall,  nor  any  issue  of  his  body,  should  bap* 
^  pem  to  be  living  at  the  time  of  my  decease,  by  nvbicb  event  the 
<*  smd  manor  by  virtue  of,  and  under,  the  limitations  in  the  said 
<'  xedted  indenture  of  release  and  settlement  will  devolve  upon 
^  me  and  my  heirs;  Then  I  do  hereby  give  and  devise  the  same 
**  premises,  and  every  part  thereof,  unto  the  said  trustees,  their 
*^  executors,  administrators,  and  assigns,  for  and  during  the  term 
*<  of  500  years,  in  trust  that  they  immediately  t^Ur  my  decease  do 
«  and  shall  by  ooortgage  of  the  said  premises,  or  some  suffident 
w  part  thereof,  or  otherwise  as  they  shall  be  advised,  raise  and 
<<  Uyj  the  said  sum  of  1000/.  with  lantfid  interest  for  the  same 
^*  firom  my  death,  and  pay  ^  same  nvitbin  ssk  months  after  my 

P  2  **  decease. 
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1788.  «  decease^  unto  my  said  son-in-law  Allwood  JTilkinsm,  his  execu- 
—  «'  tors,  administrators,  and  assigns,  he  or  they  giving  his  or  their 

^l!^t  **  bond-security  for  the  payment  of  the  said  several  annual  and 
WiLsiN-  «'  other  payments  hereinbefore  mentioned  to  be  paid  by  him 
"  m  case  the  said  other  sum  of  1000/.,  payable  upon  the  contin- 
"  gency  before-mentioned,  had  become  payable  and  been  paid  as 
«  aforesaid  j  and  in  further  trust,  that  they  the  said  trustees  do 
<<  and  shall,  by  the  ways  and  means  aforesaid,  raise  and  levy  the 
<<  further  sum  of  1000/.  ivtthin  six  months  next  after  my  decease^ 
<<  and  pay  the  same  as  follows  ;  (to  wit,)  200/.  part  thereof,  to 
*'  Mr.  John  Vesseyy  grandson  of  my  said  aunt  Mrs.  Ann  Vessey  ,• 
<<  200/.  other  part  thereof,  unto  and  to  be  equally  divided  be- 
<<  tween  and  amongst  the  child  and  children  which  shall  be 
«  then  living  of  Mrs.  Sarah  Radford  deceased,  daughter  of  my 
<<  said  aunt  Vessey  s  and  200/.  a-piece,  remainder  of  the  said 
"  1000/.,  unto  the  said  Martha  Vessey ^  and  to  Mrs.  Elhiabetb 
«  Gilbert^  and  Mrs.  Ann  Hill,  other  daughters  of  my  said  aunt 
"  Vessey ;  and  in  case  of  the  deaths  of  the  said  Martha  Vessey, 
««  Elizabeth  Gilbert,  and  Ann  Hill,  or  any  of  them,  leaving  issue 
<<  of  their  bodies,  before  the  said  several  sums  shall  become  due 
««  and  payable  to  them  respectively,  then  I  give  the  legacy  or 
«« legacies,  sum  or  sums  of  money,  of  her  or  them  so  dying,  unto 
"  and  equally  to  be  divided  between  and  amongst  her  or  their 
««  respective  children,  which  shall  be  living  at  the  time  the  same 
«  shall  become  payable  as  aforesaid,  share  and  share  alike ;  and 
«*  from  and  after  the  expiration,  or  other  sooner  determination 
«  of  the  said  term,  and  subject  thereto,  I  give  and  devise  the  said 
«<  manor,  iffc,  unto  my  mother  Mrs.  Martha  Staley  and  her  as- 
«  signs,  for  and  during  the  term  of  her  natural  life ;  and  from 
«  and  after  her  decease,  I  give  and  devise  the  same  unto  my 
«  daughter  Mary  Wilkinson,  her  heirs  and  assigns  for  ever;  but  in 
<'  case  my  said  daughter  Mary  shall  happen  to  depart  this  life  be- 
'<  fore  she  shall  attain  her  age  of  21  years,  and  without  leaving  is- 
'«  sue  of  her  body  lawfully  begotten,who  shall  attain  that  age,  then 
"  I  give  and  devise  the  said  premises,  and  every  part  thereof,with 
"  the  appurtenances,  unto  my  said  sonAn-hw  Allwood  Wilkinson, 
«  his  heirs  and  assigns  for  ever;  he  or  they  paying  thereout,  within 
<<  six  months  next  after  he  or  they  shall  come  into  and  be  in 
«  possession  thereof,  the  several  sums  of  money  following ;  .(to 
<<  wit,)  the  sum  of  100/.  a-piece  unto  the  said  ten  persons  (tlierein 
<<  named);  also  I  give  and  bequeath  all  the  rest,  residue,  and 

<<  remainder. 
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^  remainder,  of  my  estate  and  efiects,  of  what  nature  or  kind     1788. 

**  soever,  and  wheresoever,  as  well  real  as  personal,  unto  my  said 

«  daughter  Mary  Wilkimon^  her  heirs,  executors,  administrators,  ^^J^ 
**  and  assigns  for  ever;"  subject  to  her  debts  and  funeral  ex-  Wilkin- 
penses.  The  6th  of  November  1770,  Mary  Wilkinson  the  widow 
died,  without  altering  or  revoking  her  said  wilL  In  June  1773, 
John  WaU^  the  brother  of  George  Wall^  who  survived  the  said 
Mary  Wilkinson  the  widow,  died  without  issue.  In  Ocioier 
1784,  Mary  WHUnson,  the  daughter,  also  died  an  infant,  unmar- 
ried, and  without  issue.  In  jfugust  1771,  Martha  Staley^  the 
mother  of  the  testatrix  Mary  Willanson^  died.  The  15th  of 
June  1780,  Aliwood  Wilkinson  also  died,  and  the  defendant  Isaac 
Wilkinson  is  his  heir  at  law.  The  lessor  of  the  plaintiff,  fobn 
Sialey  Fessey,  is  heir  at  law  to  the  testatrix  Mary  Wilkinson^  and 
heir  at  law  on  the  part  of  the  mother  to  the  said  Mary  Wilkinson 
the  daughter.  The  question  in  this  case  is,  Whether,  under  the 
circumstances  above  stated,  the  plaintiff  is  entitled  to  recover  or 
not? 

After  two  arguments  at  the  bar  by  Hill,  Serjeant,  and  Clarke 
for  the  plaintiff,  and  Erskine  and  BalgUy  for  the  defendants, 
judgment  was  given  for  the  plaintiff. 

There  being  a  difference  of  opinion  on  the  Bench  in  this 
case, 

Grose,  J.  began.  The  question  is.  Whether  the  estate,  for 
which  this  ejectment  is  brought,,  passed  as  devised  under  the  will 
of  the  testatrix  to  the  defendant  Laac  Wilkinson,  in  right  of 
Jllwood  Wilkinson,  or  to  the  plaintiff,  as  heir  at  law  of  the  tes- 
tatrix, or  of  her  daughter.  To  defeat  the  heir,  it  must  appear 
to  be  the  clear  intention  of  the  testatrix,  collected  from  the  will, 
either  by  express  words,  or  necessary  implication,  that  the  de- 
visee should  take.  Does  it  then  appear,  under  the  circumstances 
that  have  happened,  to  be  the  clear  intention  of  the  testatrix 
that  this  estate  should  pass  to  J.  Wilkinson?  I  will  consider 
what  estate  she  had  in  the  premises ;  who  were  the  chi^f  objects 
of  her  bounty  i  and  how  she  has  expressed  her  intention  relative 
to  this  estate;  and  from  thence  form  my  conclusion,  whether  it 
appears,  under  the  circumstances  that  have  happened,  that  A. 
Wilkinson  should  take  it.  She  had  an  estate  for  life,  with  a  re- 
mainder in  trustees  for  500  years,  to  enable  them,  in  case  John 
Wall  or  any  of  his  issue  should  be  living  at  her  death,  to  raise 
looo/.,  and  pay  the  same  at  the  end  of  six  months  after  her 

deaths 
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1788.    death,  to  such  persons  as  she  hj  deed  or  will  should  appoint. 

—  Then  she  had  a  further  remainder  in  fee,  expectant  upon  the 
P?^^     determination  of  an  estate  for  life  in  John  WaU,  and  of  an  estate- 

WiLKiif-  tail  in  his  sons  and  daughters.  Her  relations  were  her  mother, 
daughter,  son-in-law  A,  Wilkinson,  the  person  under  whom  the 
defendant  claims,  her  aunt  Ann  Fessey,  her  cousip  Martba  Vessej^ 
her  brotber-m-law  Richard  WiOunson,  the  trustees,  John  Ttssey 
grandson  of  Ann  Vessej,  the  children  of  Sarah  Radfird,  daughter 
of  her  aunt  Ann  Vessey,  and  three  other  daughters  of  Ann  Vesstj. 
With  this  interest  and  these  relations  she  made  her  will ;  in 
which  she  recites  truly  the  power  vested  in  her  of  raising  1000/.9 
and,  under  that  power,  in  case  J.  Watt  or  any  issue  of  hb  body 
should  be  living  at  the  time  of  her  decease,  devised  to  trustees 
this  looo/.  for  the  benefit  of  Ann  Vessej,  Martba  Fessey,  her 
trustees,  and  her  brother-in-law,  in  the  manner  described  in  her 
wilL  Then  having  disposed  of  this  term  in  case  it  should  exist, 
she  proceeded  to  dispose  of  the  fee-simple  of  the  estate  in  case 
that  should  devolve  upon  her.  Now  lei  us  look  more  accurately 
into  her  interest  in  this  estate,  and  see  what  the  interest  vested  in 
her  was.  There  was  vested  in  her  a  remainder  in  fee  expectant 
on  the  determination  of  an  estate  for  life  in  John  JFatl,  and  of 
an  estate-tail  in  his  sons  and  daughters.  This  remainder  might 
be  vested  in  possession  at  the  time  of  her  death,  or  it  might  vest 
after  her  death  in  her  heir  or  devisee  at  some  remote  period  of 
time.  It  was  in  her  power  to  devise  the  estate  whenever  it 
should  vest,  or  to  dispose  of  it  only  in  case  it  should  be  vested  in 
her  at  the  time  of  her  death;  in  which  latter  case  the  estate,  if 
it  did  not  vest  before  her  death,  would  be  undevised,  and  go 
to  her  heir  at  law.  Did  she  then  mean  to  dispose  of  it  in  the 
latter  case  only,  namely,  if  it  should  vest  in  possession  before  her 
death?  Or  did  she  mean  to  dispose  of  it  to  her  devisees,  let  it  vest 
when  it  might,  at  any  remote  period  of  time,  whenever  that 
might  be,  that  is,  when  the  estate  for  life  and  the  estate-tail 
should  be  spent?  Here  I  read  again  the  words  of  the  devise, 
which  are  very  material:  *<  And  in  case  neither  the  said  J,  WaO, 
nor  any  issue  of  his  hody^  should  happen  to  he  living  at  the  time  of 
my  decease,  by  which  event  the  said  manor,  isfc.  will  devolve 
upon  me  and  my  heirs,  then  I  give,  tsfc.  unto  the  said  trustees, 
to  raise  the  said  sum  of  1000/.  imme£ately  cfier  my  decease,  iffc* 
and  in  further  trust  to  raise  1000/.  within  six  months  next  after 
my  decease,"  ifc.  Then  she  devised  to  her  mother  for  life,  to 

her 
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hpr  daughter  in  teCf  but  if  she  died  before  twenty-one  widiout  1788. 
mac,  then  to  J.  WilUnson  in  fee.  These  being  the  words  of  — — 
the  devise,  let  us  consider  whether  they  are  applicable  to,  or  de-  ^,^^ 
note,  a  disposition  of  an  interest  or  remainder  that  should  vest  at  Wtiuir. 
any  remote  period  of  time,  or  that  should  be  Tested  in  possessbn 
before  her,  the  testatrix's,  death.  The  will  positively  says  in 
diFBCt  words,  <<  in  case  neither  the  said  J.  Wall,  nor  any  issue  of 
^  his  My  shoyU  happen  to  be  livir^  at  the  time  of  my  decease f  then 
<<  /  give^*  tsfc.  Now  here  the  contingency  is  directly  and 
clearly  without  any  ambiguity  expressed.  The  contingency  on 
which  they  were  to  take  was,  that  of  neither  J.  Wall  nor  any 
of  his  issue  bdng  alive  at  her  decease :  not  on  his  dying  without 
issue  at  any  remote  period  of  time.  This  is  express  and  direct : 
and  as  the  words  are  clear,  plain,  and  admit  of  no  ambiguity^ 
before  I  can  consent  that  the  operation  of  them  shall  be  con* 
trolled,  I  must  be  convinced  that  her  intention  was  difierent, 
and  that  she  did  not  mean  what  she  has  expressly  said.  It  seems 
to  me,  that  the  intention  to  be  collected  from  these  words  is 
confirmed  by  what  folbws:  the  first  trust  on  this  contingency 
was,  that  the  trustees  should  immediately  after  her  decease  raise 
ibc  said  turn  ci  1000/.  by  a  term  substituted  for  and  in  lieu  of 
the  former  term;  and  the  money  was  applicable  to  the  same 
piirposes.  It  is  called  the  send  ^um  of  1000/.,  which  proves 
that  this  was  in  iieu  of  the  other  sum:  and  it  was  to  be  raised 
immeOaUlyi  how  could  it  be  raised  imme&ately,  unless  the 
contingency  was  that  of  J.  WaU  and  his  issue  ceasing  before  her 
death?  And  the  loooiL  with  lawful  interest  from  her  death  is 
to  be  paid  mthin  six  months  afier  her  decease.  This  clearly  was 
ijqpon  the  idea  of  the  interest  being  vested  in  possession  before 
her  death.  Then  the  next  provision  is,  that  the  trustees  levy  a 
further  sum  of  1000/.  When  is  this  looo/.  to  be  raised?  Not 
at  any  future  time  whenever  the  remainder  may  happen  to  vest 
in  possession*  but  within  six  months  after  her  decease}  200/.  of 
which  is  payable  to  the  children  of  5.  Bradford^  who  shall  be 
then  living,  namely,  within  six  months  after  her  decease.  It  is 
impossible  to  conceive  that  she  meant  to  give  the  children  of  5. 
Bradford  this  200/.  when  the  estate«tail  should  at  some  future 
time  be  spent;  tf  this  had  been  her  idea, -she  would  have  ex- 
pressed, it  in  very  difierent  language,  and  given  it  to  them  if 
fiving,  or  their  representatives  if  dead,  when  the  estate  should 
vest:  bttt^  on  the  contrary,  she  considered  it  ai  a  sum  wluch 

would 
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178$.    would  at  a  certain  time  after  her  death  become  payable.    The 
same  observation  is  also  applicable  to  the  legacies  given  to  the 

^^si  daughters  of  Jnn  Fessey.  The  next  observation  that  arises  is 
Wilkin-  upon  the  devise  of  the  fee  subject  to  the  term.  Rrst,  the  estate 
is  given  to  her  mother,  who  probably  at  that  time  was  an  old 
woman,  for  life:  it  is  true  it  might  be  so  devised,  and  well  de- 
vised ;  but  in  the  way  in  which  it  is  devised,  it  is  much  more 
probable  that  the  testatrix  considered  herself  as  giving  an  estate 
which  would  be  vested  before  her  death,  than  an  estate  which 
under  circumstances  might  never  vest  at  all.  She  then  gave  the 
fee  to  her  daughter,  and  in  case  she  should  die  before  twenty- 
one,  to  jf,  Wilkinson^  his  heirs  and  assigns,  he  or  they  paying 
100/.  to  each  of  the  trustees,  and  eight  others,  within  six  months 
after  A,  Wilkinson^  or  his  heirs  or  assigns,  should  come  into  pos- 
session. The  observation  here  is  as  before,  that  she  did  not  give 
it  to  them  or  their  representatives,  but  speaks  of  them  as  persons 
who,  if  living,  were  certainly  to  take  within  six  months  after 
the  death  of  the  mother,  and  the  daughter  under  twenty-one. 
These  are  the  observations  upon  the  dispositions  in  the  will, 
which  satisfy  me  that  the  testatrix's  real  intention  was,  what 
she  has  declared  in  words,  that  the  contingency  on  which  the 
mother,  daughter,  and  A.  JTUkinson  were  to  take,  was,  in  case 
neither  J.  Wall  nor  any  of  his  issue  should  be  living  at  the  time 
of  her  death ;  and  that  it  was  not  in  her  contemplation  to  dis- 
pose of  it  in  case  J.  Wall  and  his  issue  should  die  at  any  future 
period  of  time  after  her  death,  namely,  when  the  estate-tail  in 
the  children  of  J.  Wall  should  be  spent. 

I  will  now  consider  the  arguments  adduced  for  the  defendant. 
His  counsel  agreed  that  it  depends  upon  intention ;  I  have  so 
considered  it.  They  say  that  she  first  devised  all  she  could,  if 
the  remainder  in  fee  never  took  efiect;  that  is  true.  Secondly, 
they  say,  she  then  devised  the  remainder  in  fee,  whenever  it 
should  vest  in  possession ;  and  to  prove  this  proposition  they 
resort  to  the  clause,  which  says,  <<  and  in  case  neither  the  said 
**  J.  Wall  nor  any  issue  of  his  body  should  happen  to  be  living 
«  at  the  time  of  my  decease,  ky  which  event  the  manor,  {jTr. 
<<  by  virtue  of  and  under  the  limitations  in  the  said  recited  in- 
<<  denture  of  release  and  settlement,  will  devolve  upon  me  and 
«« my  heirs,  then  1  give  and  devise  the  same,''  ifc.  and  they 
argue  that,  by  the  words  «  by  which  event,*'  tfc.  she  meant  to 
devise  it,  if  by  any  event  the  fee  should  devolve  upon  her  and 

her 
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Iier  fadrs.    It  is  true  indeed  that  the  latter  words  alone  are  open     i )  88. 
to  such  a  construction ;  but  the  whole  must  be  taken  together ; 


and  in  reading  the  whole  together,  we  must  observe  that  she      ^^^ 
expressly  gave  her  estate  in  the  event  of  neither  J.  Wall  nor   Wilhh- 
any  of  his  issue  happening  to  be  living  at  the  time  of  her  death. 
It  is  true  she  goes  on  to  say,  *^  by  which  event,"  (5V.;  and  it  is 
as  true  that  by  that  event,  namely,  of  neither  J.  Wall  nor  his 
issue  being  livmg  at  her  death,  the  fee  is  in  her  disposal.    And 
I  conuder  the  meaning  of  the  words  to  be,  <<  by  which  event  the 
<«  fee  will  be  vested  in  possession,  and  I  shall  then  have  the  power 
^  of  providing  for  my  relations,"  which  she  afterwards  does. 
If  the  construction  contended  for  by  the  defendant's  counsel 
were  to  prevail,  the  words  '*  happen  to  be  living  at  the  time  of 
<<  my  decease"  must  be  totally  expunged }  and  in  their  stead 
must  be  inserted  « in  case  J.  Wall  should  die  without  issue, 
«<  or  his  issue  should  at  any  Hme  fail,  by  which  event,"  (5V. 
But  in  my  construction  of  die  Mrill  I  strike  out  no  words;  and 
in  letting  them  all  stand,  I  give  them  their  operation,  and  con* 
sider  her  as  describing  in  words  an  event  in  which  the  fee  will 
devolve  upon  her.     And  I  read  it  thus :  if  the  event  shall  hap- 
pen of  J.  Wall  and  his  issue  dying  in  my  lifetime,  by  which 
the  manor  and  premises  in  question  by  virtue  of  the  limitations 
in  the  settlement  will  devolve  upon  me  in  fee,  then  I  give  and 
devise,  &V.     The  words  are  equally  at  least  as  open  to  this  con- 
struction as  the  other.     But  let  us  see  how  the  construction 
contended  for  by  the  defendant's  counsel  will  tally  with  the  rest 
of  the  vnll;  mine  agrees  with  every  word  of  Yhe  will.    The 
operation  of  their  construction  is  to  give  the  fee,  whenever  it 
shall  devolve  at  any  future  period  of  time  when  the  issue  of 
J.  Wall  might  be  exdnct.     In  the  first  place,  such  a  construc- 
tion is  totally  inconsistent  with  the  trust  of  the  term  for  500 
years,  by  which  the  looo/.  is  to  be  immediateiy  raised,  and  sub- 
stituted for  the  term  given  by  the  settlement ;  for  under  that 
term  the  trustees  are  to  raise  1000/.    immediately^  and  pay  H 
mnthin  six  months  after  her  decease.     It  is  as  inconsistent  with 
the  further  trusts  of  the  term,  by  which  another  sum  of  1000/. 
is  to  be  raised }  for  that  is  likewise  t»  he  paid  vrithin  six  months 
after  her  decease.     It  is  not  very  consistent  with  the  devise  to 
die  mother  for  life,  nor  with  the  injunction  on  ji»  WilMnsonf 
to  pay,  within  six  months  after  he  shall  come  into  possession, 
lOOoA   to  persons  now  in  being,  without  attending  to  their 
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l^tS.  wpttatDtaAycs ;  but  that  might  be.  This  difficult j  however  it 
— -*— -  seeoy  and  an  endeavour  is  made  to  avcud  it.    They  say  k  U  true 

^^^^  that  these  devises  axe  inapplicable  to  the  idea  of  her  intending 
Wiuuji.  to  dispose  of  this  estate  in  case  the  fee  should  not  vest  dll  aiiier 

^^*  her  death,  but  in  such  case  they  soy  those  devises  are  not  to 
take  effect,  are  to  be  struck  out,  and  to  be  considered  as  null 
and  void.  Why  should  those  legacies  be  struck  out  ?  It 
was  undoubtedly  as  much  the  testatrix's  intention  that  those 
legacies  should  be  paid  by  jf.  JVilHnson^  as  that  he  shoutd  take 
the  estate :  and  if  it  were  her  intention  that  they  should  be 
paid,  it  must  be  at  the  time  mentioned,  that  is,  in  six  months 
after  her  death;  which  is  totally  inconsistent  with  any  con- 
struction that  aupfoscB  the  esute  to  be  given  by  her  in  case  it 
vested  in  possession  befoie  her  death.  By  way  of  argument  to 
prove  that  this  construction  was  consistent  with  the  tcsta^ 
ttix's  intention,  it  was  asked  whether  the  testatrix  meant  to 
die  intestate,  in  case  J.  Wall  should  at  any  future  time  die 
without  issue  ?  That  I  conceive  is  not  the  true  question.  The 
question  is  not,  Whether  she  meant  to  die  intestate,  but  WhtAer 
it  affewrs  upon  the  face  rf  the  will  to  have  been  her  intention^  in 
the  event  winch  has  happened^  to  die  testate^  or  to  dispose  of  diis 
estate  i  For  if  it  do  not,  though  she  might  not  mean  to  die 
intestate,  she  has  done  so,  and  the  law  disposes  of  that  to  the 
heir  which  she  has  not  disposed  of.  But  I  will  meet  that  ques- 
tion, and  consider  whether  she  meant  to  die  intestates  if  she 
bad  any  meaning  upon  the  aubject,  she  must  have  considered 
the  matter  in  this  way,  by  recollecting  that  the  estate  might 
vest  in  possession  in  her  lifetime  by  the  death  of  J.  JTaUwud 
hb  issue  during  her  li£e,  or,  after  her  death,  by  their  death  at  any 
future  period.  This  was  the  only  way  in  which  she  could  oon- 
sider  die  subject;  recollecting  then  the  two  condogencies, 
the  possibility  of  it's  vesting  in  possession  in  her  life,  and  the 
possiUlty  of  it's  vestii^  aX  any  future  period,  she  disposed  of 
it  only  in  case  of  the  first  contingency ;  ^n  the  consequenoe 
follows,  that  she  did  not  mean  to  dispose  of  it  in  case  of  the 
second,  for,  if  she  had,  she  would  have  done  it.  But  it  has  been 
said,  that  she  might  not  be  awareof  her  power  to  dispose  of  the 
estate  in  case  it  should  fadl  by  the  death  of  J.  Watt  without 
issue  after  her  death,  ^and  thart^  had  she  been  so,  the  whole  of 
the  will  shews  that  die  would  have  given  it  to  A.  WilUnMU 
If  she  WOK  not  aware  of  her  power  to  give,  she  did  not  intend 
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to  gift  that  uvUch  she  was  not  aware  she  codd  give»  and  then     1798. 
tile  law  giTes  k  to  the  heit ;  and  wc  caimot  take  it  feom  turn.  ■ 

M  she  had  known  her  power  to  dispose  of  it|  ihe  possibly  would  J^ 
have  given  it,  and  probably  might ;  bnt  she  has  not  sttd  so.  If  Wmmi. 
weSTeietosaysoyitwooldbeonrwilliandnothei^S)  wedx>ttld 
Aen  make  the  will,  where  it  is  our  dnty  only  to  interpret  it 
Upon  what  eonstniction  then  is  the  argument  rf  the  defendants 
founded  t  Upon  a  construction  that  is  to  vary  the  import  of 
words  Aat  are  dear,  precise,  and  adndt  of  no  doubt,  and  wUch 
Inention  a  contingency  within  a  certadn  time  by  construing 
fhem  to  denote  a  contbgency  that  may  or  may  not  happen  at 
any  distant,  remote,-  uncertain  period ;  and  in  consequence  of 
wUch,  legacies,  clearly  intended  in  case  the  estate  is  given  away 
to  j1.  WiUumn^  are  frustrated  and  made  void,  and  so  much 
therefore  of  the  will  struck  out.  But  the  other  constmctkm  is 
that  which  die  words  necessarily  import,  and  with  which  every 
line  m  the  will  is  consistent,  and  may  stand.  There  can  be  no 
doubt  therefore  which  of  these  constructions  should  be  adopted. 
It  is  the  very  first  rule  of  construction,  that  that  shall  be  adopted 
by  wluch  the  whole  will  may  have  efiect,  and  not  that  by  which 
a  part  may  have  eflect  only,  and  the  rest  must  be  rejected.  80 
that  according  to  the  true  construction  of  this  wiD,  the  estate 
in  question  is  devised  to  J.  WlfUnsofh  in  case  nekber  the  said 
y.  Wan,  nor  any  issue  of  his  body,  should  happen  to  be  living  at 
the  time  of  the  testatrix's  decease.  The  facts  stated  in  the  case 
are,  that  Mary  JFMtnsont  the  testatrix,  died  on  the  6th  of  N^^ 
vender  1770,  and  that  John  Wattmrmcd  her;  consequently  the 
contingency,  under  which  A  WlOkinsm  is  entitled,  has  not  hap- 
pened ;  and  therefore  I  am  of  opinion  diat  the  estsfte  in  ques- 
tion descends  to  the  lessor  of  the  plaintiff,  and  that  he  is  entitled 
to  judgment. 

BuLLEU,  J.  The  case  shordy  is,  that  Mofj  WWituon  had  an 
estate  for  life,  with  a  power  to  dispose  of  1000/.  if  J^bm  WaH^ 
or  any  issue  of  hb,  should  be  living  at  her  death,  out  of  a  term 
of  500  years,  vested  in  Langfori  and  Datntm,  with  remainder 
to  Jdm  Wall  for  life,  and  then  to  his  children  in  tail,  with  re- 
msdnder  to  herself  in  fee.  Having  this  interest,  she  by  her 
'wiD  recited  the  settlement,  and  by  virtue  of  the  power  ghres 
ihe  1000/.  in  case  John  fVoB  or  any  issue  of  his  should  be  liv- 
ing at  her  death,  to  her  scm-m'hw  jBIwooI  fFUibuvmf  sut^ct 
to  small  annuities  and  charges.    Tlien  there  is  diis  clause  in  the 
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1788.     willy  <<  And  in  case  neither  the  said  John  WaU^  nor  any  issue  of 
— —  ««  hisy  shall  be  living  at  the  time  of  my  decease,  by  which  event 

«^'/  "the  premises  wiU  devolve  upon  me  and  my  heirs,  then  I  give 
Wilkin-  «  the  same  to  Langfird  and  Daintree  for  500  years,  to.  raise  the 
€%  said  sum  of  loooA  and  the  further  sum  of  1000/.  to  be  di- 
«« vided  amongst  di£R:rent  relations.  And  from  and  after  the 
<«  expiration  or  other  sooner  determination  of  the  said  term, 
«  and  subject  thereto,  I  give  the  premises  to  my  mother  for.  life, 
"  remainder  to  my  daughter  in  fee :  but  if  my  daughter  shall 
M  die  before  ai,  and  without  issue,  then  I  devise  the  same  to 
«  my  soniin-law  A.  Wilkinson  in  fee,  he  paying,  within  six 
«  months  after  he  shall  come  into  and  be  in  possession  thereof, 
««  several  legacies/'  The  rest  of  her  estate,  both  real  and  per- 
sonal, she  gives  to  her  daughter,  her  heirs,  executors,  &c.  John 
Wall  survived  the  testatrix,  but  is  since  dead  without  issue  \  and 
the  daughter  of  the  testatrix  died  an  infant,  and  without  issue.  . 
The  question  is,  whether  by  the  event  of  John  WalTs  surviv- 
ing the  testatrix,  the  whole  will  become  void  as  to  the  remainder 
in  fee?  .  Or,  whether  A.  Wilkinson  is  now  entitled  to  it  ? 

Three  points  are  contended  for  on  the  part  of  the  plaintiff, 
ist.  That  the  testatrix  thought  she  had  no  power  of  disposing  of 
the  fee, 'unless  John  Wall  died  without  issue  in  her  lifetime. 
2dly,  That  if  she  did  know  she  had  a  power  of  disposing  of  the 
fee,  she  never  intended  to  give  it,  unless  it  fell  into  possession 
during  her  life.  3dly,  That  by  construction,  the  contingency 
of  Jdm  WalPs  dying  without  issue  in  her  lifetime^  which  is 
expressly  annexed  to  the  term,  must  necessarily  be  extended  to 
the  fee,  and  therefore  the  devise  is  void. 

As  to  the  first  point,  I  am  of  opinion  that  it  is  impossible 
to  suppose  that  the  testatrix  did  not  know  the  full  power  which 
she  luid.  She  has  recited  the  settlement  verbatim^  which  gives 
her  the  fee  absolutely ;  and  it  would  be  a  great  act  of  violence 
.to  say,  that  though  she  has  recited  words  which  have  a  clear 
.legal  sense,  and  admit  of  no  doubt,  yet  she  did  not  understand 
the  meaning  of  the  words  which  she  used.  This  is  an  argument 
which  has  no  bounds,  and  would  tend  to  subvert  the  plainest 
words.  The  testatrix  has  said  she  had  the  remainder  in  fee 
absolutely ;  she  had  it,  and  I  cannot  say,  in  direct  contradicrion 
to  her  own  words,  that  she  did  not  know  she  had  got  it.  Tak- 
ing that  point  to  be  clear,  the  second  question  is.  Whether  she 
meant  to  dispose  of  it  at  all  events,  or  only  on  the  event  of  John 
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W(JPs  dying  without  issue  in  her  lifetime.     It  was  used  as  an     1788. 
argument  in  this  case,  that  the  will  did  not  begin  with  an  in« 


troductory  clause  as  to  all  her  estate,  and  therefore  no  general      P^H,* 

intention  to  dispose  of  her  whole  property  appeared.     But  a    Wilkiw- 

more  general  or  unequivocal  intention  to  dispose  of  all  the 

interest  which  she  had  cannot  be  expressed,  than  is  to  be  found 

in  this  will.    She  has  given  the  estate  in  question  expressly  in 

fee,  and  then  has  added  a  sweeping  clause  as  to  all  the  rest  of 

her  estate  both  real  and  personal.    Therefore  she  most  clearly 

did  not  mean  to  die  intestate  as  to  any  part  of  her  property; 

but  that  whatever  she  possessed  in  t^e  world,  be  it  of  what 

nature  or  quality  it  might,  should  pass  by  and  undes  her  will, 

and  accordingly  she  has  done  so. 

The  thu  d  and  most  material  question  is,  Whether,  by  construc- 
tion, the  contingency  of  John  WaU\  dying  without  issue  in  the 
lifetime  of  the  testatrix,  which  is  expressly  annexed  to  the  term; 
must  necessarily  be  extended  to  the  fee ;  for  I  admit,  with  my 
brother  Grose^  that  legacies  under  the  term  were  not  to  be  paid 
unless  the  remainder  vested  in  her  life.     I  agree  that  we  cannot 
make  a  will  for  atestator,  but  we  must  expound  it  according  to 
the  true  sense  and  meaning  of  the  testator,  to  be  collected  from 
what  he  has  said  in  the  will  itself.  I  strike  out  no  words.  Upon 
the  reading  of  this  will,  I  think  the  intention  of  the  testatrii^  Was, 
that  at  all  events  there  should  be  a  term  of  500  years  existing 
at  her  death  for  raising  pecuniary  legacies,  and  that,  subject  to 
that  term,  the  inheritance  should  go  to  her  daughter,  or  to 
A.  Wilkinson^  as  far  as  she  could  dispose  of  it.     Her  wish  was 
to  give  2ooo/.  amongst  her  other  relations,  and  that  she  meant 
as  an  immediate  provision  for  them ;  but  in  case  John  Wall  sur- 
vived her,  she  was  tied  down  by  the  settlen;ient  not  to  give 
more  than  1000/.    So  far  necessity  got  the  bettier  of  her  will. 
But  finding  herself  in  this  situation,  she  first  disposes  of  the 
1000/.  if  John  Wall  or  any  issue  of  his  survive  her,  and  then 
she  gives  the  2000/.  if  J(An  Wall  or  any  issue  of  his  should  not 
survive  her.    The  creation  of  the  term  by  the  will  was  for  the 
purpose  of  having  a  term  exist  after  her  death  at  all  events.   In 
one  event  it  was  to  be  under  the  settlement,  in  the  other 
under  the  will.    But  the  manner  and  purpose  of  creating  that 
term  are  both  material  to  be  considered.   .  ist,  As  to  the  man- 
ner; she  has  given  the  estate  to  the  same  trustees,  and  for  the 
same  time,  as  mentioned  in  the  settlement.    They  ^  all  events 

are 


Mlb 


m  CASES  IN  HILARY  TERM, 

1788.    are  to  hav«  a  term  of  500  years  from  her  death,  out  of  whidi 
■■  they  are  in  one  event  only  m  nu<e  lOOoA  and  in  another  event 

^*f     tm  raiie  the  said  loooL  and  looo/.  more.    In  creating  that  term 
WiLuv*  she  «iani£e8tly  had  a  reference  iii  her  mind  to  the  term  raifled 
by  the  settlement,  and  therefore  she  haa  said  ii  should  be  for 
taitiog  the  said  1000/.  and  then  has  added  1000/.  more.    Only 
one  term  of  500  years  ever  could  exist :  and  when  she  after* 
wardii  in  disposing  of  the  inheritance,  makes  use  of  the  word^ 
^  firom  and  after  the  expiration  or  other  sooner  defeerminadon  of 
<«  the  said  lerm»  and  subject  thereto,  I  pfc"  tstc.  she  meant 
oidy,  sufajeet  to  that  term  which  should  be  in  being  at  her 
dca^.  She  ooosideted  them  only  as  one  term  ;  and  meant  that 
if  John  Watt  died  without  issue  in  her  li£etime,  still  the  tiua- 
tees  iheuld  have  die  term  created  by  the  settlement,  but  for 
noie  esttensive  purposes.    The  givii^  of  the  term  to  the  same 
penona,  fcr  the  same  time,  and  to  raise  the  same  sum,  with  aa 
luidkional  xooo/.  in  my  opinion  are  strong  indications  of  what 
passed  in  her  mind,  and  of  what  she  intended  by  the  words 
which  she  has  used*    If  this  construction  of  the  words  <*  sub«- 
'<  ject  to  the  tcarm*'  be  ri^t,  it  puts  an  end  to  the  case  \  £ar 
then  it  i»  a  plain  devise  of  a  remainder,  subject  to  a  term  of 
500  years,    adly.  The  purpose  for  which  the  term  is  created 
ia  malenal  to  be  conudered.    It  is  to  make  an  immediate  pro- 
vision, and  to  provide  portions  for  her  near  relations.    The  cir« 
cumstance  of  Jolm  Waff%  dybg  witl6>ut  issue  in  her  lifetime 
was  mateoal  with  that  view;  for  if  that  did  not  happen,  the 
pving  money  to  be  paid  at  a  distant  period,  at  the  falling 
in  of  a  remainder,  which  might  4iot  ha^^n  for  fifty  ax  one 
hundred  years,  would  not  have  answeved  her  design.    But  the 
same  reason  does  not  bold  with  regard  to  the  remainder  it- 
self, and  therefore  the  contingency  shall  not  be  applied  to  it. 
The  contingency  is  sensible  and  wise,  as  applied  to  the  term,  and 
the  money  to  be  raised  under  it.  But  it  is  not  so,  when  applied 
to  the  inheritance.    The  testatrix  has  mentioned  it  only  in  the 
beginning  of  the  limitation  of  the  term ;  she  has  not  repeated 
it  in  the  devise  of  the  inhciitance,  which  is  made  by  a  distinct 
clause,  and  therefore  I  think  it  must  be  confined  to  the  term. 
The  words  «  by  which  event  the  estate  will  devolve  upon  nae 
^  and  my  heirs,*'  mean  only,  wiU  foil  into  possession;  and  unless 
it  feu  into  possession  in  her  lifetime^  she  could  not  give  the 
li^{ami  at  «bc  intended.  If  the  icstatiix  had  not  interposed  jthe 

trusts 
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tresis  of  ibt  tenoy  between  tlie  limitatioii  to  the  tnisiBes  for     17S8. 

500  years,  and  the  devise  of  the  iidicritanoe,  but  declared  diflse  

trusts  by  a  subsequent  part  of  the  will,  which  she  aigbc  well 
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have  done,  the  will  would  have  stood  thus:  I  give  the  pmniaes  Wimw. 

to  trustees  for  500  years,  if  neither  Jebn  JTaitot  any  issue  of  his      **"* 

body  Aall  be  living  at  my  death,  and  subject  to  that  term  i  give 

die  same  to  A.  WWtmsan  and  his  heirs.    In  diat  case,  though 

the  term  never  todc  place,  yet  the  remainder  would.  The  offder 

in  which  the  trusts  of  the  term  are  inserted  cannot  vary  the  true 

construction  of  the  will.  Considering  this  case  on  the  will  only, 

widiout  refnence  to  the  settlement,  it  is  in  substamce  a  devise  of 

a  rera»nder  in  fee,  subject  to  a  term  if  a  particular  event  takes 

place;  but  if  that  event  does  not  happen,  then  without  bebg 

subject  to  that  charge.   The  Court  is  at  liberty  to  transpose  and 

mould  clauses  and  words  in  a  will,  so  as  to  make  the  whole  take 

eflect.    This  construction  gives  operation  to  every  part  of  the 

will,  and  in  each  given  event  her  whole  estate  will  pass  by  die 

will,  which  is  what  she  intended.    But  a  contrary  construction, 

in  the  event  which  has  happened,  vrill  expunge  ail  the  limitations 

of  the  inheritance,  even  that  to  her  own  daughter,  who  was  her 

only  cirild  and  heir  at  law,  and  after  her,  A.  WUUmon^  who 

seems  tome  to  have  been  the  next  fiivouriteobject  of  her  bounty. 

The  period  when  the  remainder  was  to  vest  was  not  a  verydis- 

tant  expectation,  if  the  testatrix  looked  beyond  the  time  of  her 

own  death;  for  John  fTaU  was  above  40  years  of  age  {a)  when 

she  made  her  wiH,  had  no  issue,  and  there  was  no  probability  ol 

his  having  issue.    The  inheritance,  both  on  account  of  the  vahie 

of  it,  and  the  persons  to  whom  it  is  given,  must  have  been  the 

first  object  of  the  testatrix's  ccmsideration  j  and  therefeie  it  seems 

to  me  to  be  strange  to  put  such  a  construction  on  the  will,  as 

shall  in  any  event  defeat  the  disposition  of  it.    I  think  it  plain 

that  the  testatrix  meant  to  dispose  of  her  whole  property,  and 

^  her  interest  in  that  property,  by  her  will;  that  her  daughter, 

if  she  had  lived,  must  have  taken  this  remainder  under  the  will, 

and,  she  being  dead  under  21  and  without  issue,  A.  fTilkinjon  is 

now  entitled  to  the  estate.    For  these  reasons  I  am  of  opinion, 

that  there  ought  to  be  judgment  for  the  defendant 

AsRHV&sT,  J.  The  {riaintiff  claims  as  being  heir  at  law, 
wUdi  tide  must  prevail,  unless  it  is  defeated  by.  any  disposition 
UMda  by  the  wffl  of  jlf«f7  JFSam^yf .  and  that  wffl  depend  on 

Xm)  ThiiwM  lUCsdat  tht  bar  iaasfwtr  to  a  quntioa  from  th«  Bench  afttr  the 
aisumcdt. 

the 


fON. 


124  CASES  IN  HILARY  TERM, 

1788.     the  construction  of  her  will.    In  the  construction  of  wills,  the 

-' Court  has  only  a  right  to  determine  what  the  testator  meant 

P?J^  to  do,  and  has  actually  done,  upon  the  circumstances  in 
Wilkin-  his  contemplation  at  the  time  of  making  the  will ;  and  has 
no  right  to  consider  what  the  testator  might  probably  have  done, 
had  certain  circumstances  been  propounded  to  him  which  he 
did  not  think  of  at  the  time  of  making  the  will.  For  this 
would  not  be  putting  a  construction  uppn  the  will  made,  but 
making  a  will  for  him.  Courts  of  law  have  always  so  far  fa« 
voured  the  title  of  the  heir  at  law,  as  to  lay  it  down  as  a  rule, 
that  he  shall  not  be  disinherited  but  by  a  plain  intention,  and' 
not  by  probable  intention.  Were  we  at  liberty  to  enter  into 
probable  intention,  it  certainly  is  very  likely  that  had  the  testa- 
trix been  reminded  that  there  were  other  contingencies  upon 
which  her  power  of  disposing  might  aorise,  as  well  as  on  the 
contingency  of  her  brother  John  being  dead,  without  issue,  be- 
fore her  death,  and  had  been  asked  how  she  would  dispose  of  it 
in  that  event,  it  is  very  probable  she  might  have  made  a  dispo^ 
sition  in  substance  nearly  the  same  as  she  has  done  upon  the 
only  contingency  she  had  in  view  at  the  time  of  making  her  will. 
This  on  the  first  argument  struck  us  so  forcibly,  that  we  were 
much  disposed  to  have  determined  the  case  in  favour  of  the  de- 
fendant's claim :  but  I  am  very  glad  it  has  been  argued  a  second 
time,  as,  upon  more  mature  consideration,  I  am  satisfied  that 
this  would  have  been  an  exposition  of  the  will  for  her  upon  the 
contemplation  of  circumstances  which  did  not  occur  to  the 
testatrix  herself  when  she  made  her  wilU  But  suppose  the  Court 
were  disposed  to  go  this  length,  could  we  at  any  rate  give  a  full 
eflect  to  the  testatrix's  intention  in  every  particular  ?  Now  this 
I  apprehend  we  clearly  could  not  do.  For  it  was  as  much  her 
intention  to  give  the  second  1000/.  to  the  persons  named  in  the 
will  as  the  objects  of  her  bounty,  whenever  she  disposed  of  the 
estate,  as  to  give  the  estate  itself.  The  first  1000/.  which  she 
had  the  power  of  disposing  of  under  the  settlement,  she  has  dis- 
posed of,  and  the  term  came  in  esst  immediately  on  her  death; 
and  Mnvood  Wilkinson  became  entitled  to  the  money  within  six 
months  after  her  death.  The  second  term,  under  which  alone 
the  second  1000/.  could  be  raised,  is  expressly  limited  on  this 
condition, .«  and  incase  J.  JTaUor^nj  of  his  issue  are  not  living 
«  at  my  death,  then  I  give  and  devise,"  is^c.  Now  that  being 
the  express  condition  on  which  the  second  term  was  to  have 
arisen,  and  that  contingency  hairing  not  happened,  the  term 

can 
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can  never  arise.  The  consequence  of  which  would  be,  that  some     1 788. 

persons  who  were  the  objects  of  her  bounty  would  be  totally  

deprived  of  the  benefit  intended,  and  those  who  took  the  estate  ^^^°J^, 
wpuld  have  a  greater  benefit  than  was  intended  them;  for  they  Wilkin- 
would  take  the  estate  discharged  of  this  1000/.  So  that  even 
if  we  were  to  put  the  construction  upon  the  will  contended 
for  by  the  defendant's  counsel,  we  could  not  effectuate  the  in- 
tention of  the  testatrix.  The  truth  is,  the  testatrix  either  did 
not  know  or  advert  to  the  circumstance  of  the  estate  coming  to 
her  disposal  by  any  other  event  than  John  WalVz  dying  without 
issue  in  her  lifetime.  This  is  plain  by  the  limitation  of  the 
term,  and  the  circumstance  of  the  second  iooo/«  being  made 
payable  within  six  months  after  her  death.  It  was  competent  to 
her  to  have  disposed  of  the  estate  in  another  event  which  has 
since  happened ;  but  she  has  not  done  it ;  though  she  probably 
would  have  done  it  had  she  thought  of  it.  This  is  the  chance 
which  the  law  gives  to  the  heir  at  law.  He  has  a  right  to  take 
advantage  of  the  slips  and  omissions  in  a  will,  and  we  cannot  take 
it  from  him.  I  will  not  make  any  more  observations,  as  I  agree 
with  my  brother  Grosty  that  there  must  be  judgment  for  the 
plaintiff. 

Per  Curiam^  Poscea  to  the  plaintiff. 


y. ^  Morgan  agaimt  Hughes.  Tuaiay, 

npHIS  was  a  special  action  on  the  case.    The  declaration.  Where  & 
•*-    after  stating  that  a  dispute  had  arisen  between  the  plaintiff  {j^'^ee 
and  one  Thomas  Daviei,  concerning  the  property  of  an  ewe  and  niaiiciously 
a  lamb,  stated.  That  Davits^  in  order  that  the  property  might  warrant 
be  ascertained  in  an  expeditious  manner,  and  to  avoid  the  delay  *^^  J"["j^^ 
and  expense  of  a  law-suit  concerning  the  same,  applied  to  the  out  any  in- 
defendant,  who  was  a  justice  of  the  peace,  for  that  purpose,  and  u^^'i'^u'p. 
having  related  all  the  circumstances  which  occasioned  the  dis«  P^cd 
pute,  requested  him  to  examine  witnesses,  and  to  determine  the  lony,  the  re- 
dispute  J  yet  the  defendant,  being  such  justice,  Gfr.  well  know*  "^fmtthc 
ing  all  and  singular  the  premises,  but  contriving  and  maliciously  justice  is 
intendbg  to  hurt,    injure,   and  prejudice  the  plaintiff  in  his  n«  mk.*a 
character,  ^c.  and  to  cause  him  to  be  esteemed  and  reputed  decUration 

^  in  an  action 

fior  a  malicious  proKcution  for  felony>  must  state  that  the  prosecution  is  at  an  end :  and  alleging 
*  that  the  pbintiff  was  diicharged  from  his  imprisonmcDi,"  is  not  sufficient.  [6  T.  R.  447. 
.|ri/i^/sR.5ao.] 

Vot.  II.  O  amongst 
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1 788.  amongst  his  neighbours  and  others  guilty  of  theft,  robbery,  and 
— —  felony/ and  to  cause  him  to  undergo  the  pains  and  penalties  by 

tf^iw*'  *^  l^^s  of  this  realm  made  and  provided  against  robbers  and 
H00HE8.  felons,  and  to  put  him  to  great  charge,  &c.  on  the  14th  of 
ytiiy  1786,  at,  i^c.  falsely,  unlawfully,  wilfully,  wrongfuHy, 
injuriously,  maliciously,  and  without  any  charge  or  accusation 
.  having  been  made  to  him  the  said  defendant,  so  being  then  and 
there  such  justice  of  the  peace  as  aforesaid,  either  by  the  said 
Davies  or  any  other  person  or  persons  whomsoever  against  him 
the  said  pJaintiflF,  of  having  feloniously  stolen,  taken  away,  de- 
tained, and  kept,  a  sheep  and  a  hmb  the  property  of  the  said 
Davies^  and  of  shearing  the  same  in  order  that  they  should  not 
be  known,  and  without  any  other  charge  or  accusation  what- 
soever having  been  made  to  him  the  said  defendant,  as  such 
justice  of  the  peace  as  aforesaid,  against  him  the  said  plaintifi^ 
and  without  summoning  him  the  said  plaintiff  to  appear  before 
hint  the  said  defendant,  or  hearing  him  the  said  plaintiff  in  his 
defence,  and  without  any  reasonable  or  probabk  cause  whatso- 
ever, and  against  theduty  of  hira  the  said  defendant  as  such  justice 
of  the  peace  as  aforesaid,  made  his  certain  warrant  in  writing 
under  his  hand  and  seal,  bearing  date  the  same  day  and  year 
hst  aforesaid,  directed  to  the  high  and  petty  constables  of  the 
said  county  of  Cardigan^  and  to  each  and  every  of  them,  and 
to  the  keeper  of  the  common  gaol  of  the  said  county,  and 
thereby  commanded  them  the  said  constables,  in  his  Majesty's 
name,  forthwith  to  convey  and  deliver  into  custody  of  the  keeper 
the  body  of  the  said  plaintiff,  charged  by  several  substantial  wit- 
nesses, upon  oath  before  him,  of  feloniously  t^^king,  detaining, 
and  keeping,  a  sheep  and  lamb,  the  property  of  Thomas  Davies, 
and  also  shearing  the  same  in  order  that  they  should  not  be 
known  5  and  he  the  said  keeper  was  thereby  required  to  receive 
the  said  plaintiff  into  his  custody  in  the  said  gaol,  and  him  safely 
keep  until  he  should  be  delivered  by  due  course  of  law  5  and 
he  the  said  defendant,  as  such  justice  of  the  peace  as  aforesaid, 
afterwards,  to  wit,  on,  6fr.  at,  &fr.  of  his  further  maKce  against 
him  the  said  pKiintiff,  under  colour  and  pretence  of  the  same 
supposed  felony,  and  against  the  duty  of  his  said  office  of  such 
justice  of  the  peace  as  aforesaid,  fakdy,  wrongfuHy,  unju^y, 
in/nriously,  maliciously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  delivered  and  caused  to  be  delivered  the  afore- 
said warrant  to  one  of  the  constables  of  the  said  county  of  Cm^ 

Jigan^ 
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ifr  #1^  oitj  tr^.  lit)  Gffi  took  ttfkl  titdltcd  flie  satd  ptaihtHTby  hh   •» 

bM^j  Acid  dil  tfi^  nftte  dty  «iid  ^«IV  b^t  aferesftidi  tohifSftd  and    ^<^t* 
Afif tnrM  Kftt  (d  fhC  t«ep«t  of  thfe  cblttihwi  g;lol  of  Ac  said    Hga«f •. 
Mvifty,  #l»  dKh  add  fdm  rMHa  hkn  tht  ^d  plamtilF  ltit6 
M*  «ft^lid)^|  Md  Itftprboned  Wht  in  the  said  common  gaol,  and 
#etsftii6ti  Ifiiil  ttidfe  in  pti%6n  acctfnKng  to  tkc  6tigcnce  of  thli  ^afd 
^ifriKie;  ^hCrhu  itk  t/Utk  And  in  fact  he  ^  said  plaintiff  never 
WM  guilty  6f  fdoniemsl]^  tafcingi  diitainihgi  and  ItCepingi  a  tlktt^ 
Md  iatflbi  die  property  of  TSdmUs  JDaviei,  ot  of  aA^  other  p^rton 
#B9iMeM!f ,  Md  of  thtiAng  the  sank  tit  ohl(^  that  thtf  MouM 
ilm  M  KM^m ;  «id  #hi»ei«  in  truth  and  in  fskct  he  th«  ^id  dift^ 
fifendanfi  at  thcf  tiAnc  dial  he  g^nttfd  the  abbte-menriotted  #af- 
lilitt  agafaU!  the  said  pkiAti#for  the  supposed  offimcef  hercM 
fl^Mibnecl,  w^n  fcne#  that  he  the  said  plaindff  never  had  heed 
gVfflff  of  feloniottsly  takin^i  and  detainingi  and  Iceeping^  a  she^ 
kM  1M6|  th<f  property  of  the  sslid  ttorhai  I>avkSi  or  any  othef 
p^^6ti  lehdmsoever,  and  6f  i^biriAg  the  same  }fi  order  diat  they 
Aotdd  ndl  be  known,  but,  on  the  contrary  thereof)  #a9t  per^ 
itsefly  iMoceht  of,  aild  free  from^  any  such  crimes )  sAtd  AM 
^m^  hi  trdth  and  in  fact  he  the  Aaid  phitntiff  never  wa»  at«^ 
tttsed  of  chaiged  befeic  him  th0  taid  defendant,  a«  stfch  jAstiet 
Of  th^  ptioct  as  aforesaid^  eithei^  by  the  tfakt  nmof  IMjXtt^  dt 
by  sfny  other  person  or  persons  whomsoever,  of  having  felonkmsly 
takefl,  dctiined,  and  kept,  ai  ribeep  and  Ifciftb,  and  shearifq^  the 
same  in  order  that  they  should  not  be  luioirni  or  df  any  dther 
felony  or  criitic  ^feitsdevftj  by  te^Wl  of  whlbh  sbid  h\m  and 
malicious  ptooeedbigs  df  flie  defend'aht  itt  aforesaid,  he  the  said 
ffliiittdf  Aot  oiily  suffifted  aHd  tiDdei^em  a  Ibttg  and  gi^ietous 
impfi^ofnuent  for  i  Idng  space  df  tiwe,  t<f  wir,  from  the  sail 
Ml*  df  JiHy  1 7B(5i  miHl  the  i>st  of  SupterHiifr  then  next  fbllowltig^ 
mt^  he  il^  smd  j^aini^  ^das  iFHeaitd  md  dUcb^^f^ 
H^frtMfMa,  bW  al^d  during  lA  that  time  wste  ptevAitdd  from 
aM^jg  6A  hir  trude^  and  #;tl  pfH  t<)  grelt  eKpdtiie,  tfc  afld 
iM  htfft  and  thitMified  in  his  good  name,  Qfc. 

To  (IM  deelahitibd  there  vra^  i  special  denittrfer^  add  ^e  fWl^ 
l(HAil|^^dlusesDr^[ftt  aMigfledr  th^  if  appears  in  arid  by  die  S«id 
declai^tidriy  tiUc  tRe  j^kiihliff  w^^  coitomitlied  akMd  hiipriMied 
by  Ae  jafehArtt?  ^  dUcb  jU6fl6e  df  tfa^  peace  aV  afbrCMId)  by 
virtue  of  a  certain  warrant  issued  and  granted  by  the  defendant 
in  that  behaM^  ftir  a  certain  felony  supjpoM  t<^bav«  been  com- 

0^2  mittcd 
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1788.  mitted  by  him  the  plaintiff,  and  on  a  charge  thereof;  and  it  doth 
.^— —  not  appear  in  and  by  the  said  declaration,  that  the  plaintiff  hath 
^Mglha'  ^^^^  ^^^^  ^^^  ^^^  °^  acquitted,  or  by  due  course  of  law  di$- 
Hdghbs.  charged  of  and  from  the  said  supposed  felony  and  charge  in  the 
said  warrant  mentioned.  And  for  that  it  doth  not  appear  to  the 
Court  here,  that  the  said  charge  or  commitment  for  the  said  sup- 
posed felony  was  without  cause.  And  for  that  the  plaintiff,  if 
he  were  acquitted  and  discharged  by  due  course  of  law  of  and 
from  the  said  supposed  felony  and  charge,  ought  to  have  shewn 
and  set  forth  in  and  by  the  said  declaration,  that  the  said  plaintiff 
was  by  due  course  of  law  acquitted  and  discharged  of  and  from 
the  same,  and  by  whom,  and  when,  and  in  what  manner,  he 
was  so  acquitted  and  discharged  thereof.  And  also,  for  ihat 
the  said .  supposed  imprisonment  in  the  said  declaration  men- 
tioned, was,  if  committed  at  all  by  the  defendant,  a  direct  tres- 
pass and  injury  to  the  person  of  the  plaintiff,  and  a  false  impri- 
sonment of  the  plaintiff /with  force  and  arms  and  agdnst  the 
peace  of  our  lord  the  king;  and  the  plaintiff  ought  for  such  in- 
jury to  have  brought  an  action  of  trespass,  and  not  an  action  of 
trespass  on  the  case.  And  for  that  the  plaintiff  hath  in  his  said 
declaration  joined  several  and  distinct  supposed  wrongs  and  in- 
juries, part  of  which  ought  to  be  complained  of,  if  at  all,  in  an 
action  of  trespass,  and  other  parts  thereof  in  an  action  of  tres- 
pass on  the  case;  afid  hath  joined  several  distinct  causes  of 
action,  which  ought  not  to  be  joined  in  the  same  declaration. 
Joinder  in  demurrer. 

Bower  was  to  have  argued  in  support  of  the  demurrer,  but  the 
Court  desired  the  counsel  on  the  other  side  to  begin. 

Williams^  contra^  admitted  that  in  actions  for  malicims  prosecu^ 
tions  it  was  necessary  to  state  in  the  declaration,  that  the  prosecu- 
tion was  at  aa  end,  but  contended  that  it  was  not  necessary  in  an 
action  like  the  present,  which  was  merely  for  a  malicious  com^ 
tnittnent.  All  the  cases  where  it  has  been  held  necessary  to  shew 
an  end  of  the  suit,  have  been  where  the  party  was  maliciously 
prosecuted  in  some  Court.  The  reason  for  this  rule  is  given  by 
Ld.  Ch.  J.  Parker^  in  the  case  oi  Parker  v.  Langky  (a),  and 
recognized  in  Fisher  v.  Bristow  and  Another  (*),  that  if  the  suit 
be  not  determined,  the  plaintiff  may  recover  in  the  action  for  a 
malicious  prosecution,  and  yet  may  be  aftervirards  convicted  of 

(a)  10  Mtd.  ao9,  (*)  Dwgl.  105. 

the 


IN  THE  Twenty-eighth  Year  op  GEORGE  III.  229 

the  original  charge.    But  a  prosecution  must  sx  vi  termini  mean     i788. 
a  prosecution  in  some  Court.   In  this  case  there  was  no  prosecu- 


tion i  the  plaintiflf  was  neither  prosecuted  nor  accused  of  felonyi    ^^^^j  " 
there  could  not  therefore  be  any  proceeding.     For  it  is  averred,    Huombi. 
that  the  recital  in  the  warrant,  that  the  plaintiff  was  charged 
on  the  oath  of  witnesses,   was  false  within    the  defendant's 
knowledge. .  Nothing  more  therefore  was  necessary  to  be  stated 
in  the  declaration  than  it  contains.    This  is  like  a  writ  for  a 
conspiracy,  in  the  Register  134.   It  is  not  there  stated  what  be- 
came of  that  action,  but  only  that  the  defendant  falsely  as- 
serted.   That  is  a  stronger  case  than  the  present,  because  the 
general  form  in  conspiracy  was,  that  the  prisoner  legitime  acqide^ 
tatusfmt ;  yet  that  was  not  held  necessary  there ;  still  less  there- 
fore shall  it  be  so  in  this  action  on  the  case,  which  is  a  more  li- 
beral action.    This  very  point  has  been  already  decided  in  the 
case  of  Windham  and  Ciere  (a),  where  the  plaintiff  declared  that 
the  defendant,  as  justice  of  the  peace,  ^c.  maliciously  granted 
a  warrant  against  him,  alleging  that  he  was  accused  of  stealing 
a  horse,  by  which  he  was  arrested,  whereas  in  truth  he  was  never 
accused,  nor  did  steal  the  horse ;  and  the  defendant  knew  him 
to  be  guiltless:  after  verdict,  it  was  held  by  Clencii  J.  and 
Gawdy^  J.  that  the  action  was  maintainable.     And  they  said 
that,  "  if  a  man  be  accused  to  a  justice  of  the  peace  for  an  of- 
«  fence,  for  which  he  caus^th  him  to  be  arrested  by  his  war- 
«  rant,  although  the  accusation  be  false,  yet  he  is  excusable : 
<(  but  if  the  party  never  be  accused,  and  the  justice  of  his 
<(  malice  and  own  accord  causeth  him  to  be  arrested,  it  is  other-  * 
«*  wise ;"  and  judgment  was  given  for  the  plaintiff.    The  same 
case  is  also  reported  in  i  Leon,  1 87.    It  cannot  be  contended  that 
the  objection  (Ud  not  occur  in  that  case,  for  the  rule,  that  the 
event  of  the  prosecution  must  be  stated  in  a  declaration,  was  laid  > 
down  in  2  R.  3.  9.  //•  aa.     And  notwithstanding  the  case  of 
Windham  v.  Clere  appears  to  have  been  before  the  Court  after 
verdict,  yet  if  the  objection  could  have  prevailed  at  all,  it  would 
equally  have  prevailed  after  verdict ;  for  the  statute  of  jeofails  of 
1 8  EL  r.  14.  which  was  the  last  before  that  determination,  would 
not  have  cured  a  defect  in  substance^  5  Co,  34.  b.    If  the  case  of 
Skinner  V.  Gunton  and  others  (t),  which  was  an  action  for  mali- 
ciously holding  to  bail,  be  cited  to  shew  that  this  objection  cannot 
be  taken  after  verdict,  and  that  it  was  not  taken  in  Windham  and 

(a)  Cn.  EL  Ija  (h)  I  Saniui.  %2Z. 
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178&     fifar^,  heoutte  it  could  not  Hy€  «i»€C(ea46(if  Uift  s^li3Wfr  U  U  Wj 

that,  in  tbe  mterval  between  thoie  two  dctcrmin^tioti^  ^ootheip 

^^^>t"  •tatutc  of  jcofaUs,  16  W  17  Car.  2.  f.  8.  vw  ps^^w4.  wlu*  ^ mK 
iipP4if 9.  $ttch  a  defect.  But  if  tbe  Court  should  h0  of  ^piniop  thM  it 
w^p  aeGea9ary  in  an  action  of  this  sort  to  state  that  tbr  pfotwutioil 
FM  at  an  end,  he  insisted  that  it  was  suffiOMcntly  Utatcd  in  tho 
pfesent  case ;  for  the  declaration  states,  <<  that  the  plaintiff  wM 
^  released  and  dischargcid  from  his  said  imprisonm^t.''  If  thiA 
had  been  an  action  for  a  malicious  prosecutiotif  aUegipf;  that  tbo 
defendant  had  been  <<  kgitimi  atquUiatus"  it  wauU  have  been 
sufficient,  without  adding  «  imk.'*  Cro.  J^c.  131.  And  <<di«^ 
a  charged,'*  in  this  case,  which  is  merely  that  of  a  oommiinifiit^ 
is  equ^  to  «  acquitted/'  in  an  action  fear  a  in?Uoa»&  pf^a^Ww 
tion.  And  the  plaintiff  could  npt  have  «Ut«d,  that  i^  prpsfff^i- 
tion  was  at  an  ^nd  in  any  other  manner. 

As  to  the  next  caufc  of  demurrer,  that  this  (i|  a^y)  if  a  difecl 
Injury  and  ti^asa.to  tbe  peraon,  and  therei^re  that  the  a^tioii 
^uU  hare  been  trespass  and  not  an  action  upon  the  caao,  im 
insisted  that  this  kind  of  actiqn  waa  thp  pfgper  owi  fc*  it  5a 
brought  against  the  defendant,  as  a  justice  of  ^  p^c^&  fair  w 
oppression  under  colour  of  his  autho0%  wd  f<y  wa  abuse  «f^. 
The  distinction  in  these  cases  between  t»espa«s  ^  ca3C  ii  t^i 
where  a  person  who  has  any  authority,  cither,  by  the  co9imp«  «i 
statute  k w,  exceeda  his  authority  i«rithout  any  dewgn^  trospaw  ia 
the  proper  remedy^  bi|t  where  a  man«  having  a^thority^  hnovi^ 
ingly,  wilfiiUy,  and  ihaliciously,  abuses  that  authmtyi  ^  %«#» 
on  die  case  is  the  proper  remedy.  «<  As  if  a  man  bq  ^omn^ted 
¥  to  gaol  for  debt,  and  the  gaoler  for  malice  lay  $0  ma^y  U?ons 
4<  upon  him,  or  set  Um  in  the  stocks,  or  keep  lu^  viot^ata  ff^m 
4<  him.  By  reason  whereof  ha  is  so  spent  that  he  becomea  hw^ 
<<  or  hath  other  infiimuy,  he  shall  have  an  actioti  ^pon  the  case 
<«  against  the  gaoler."  F.  N.  JL  93.  &  Fpr  the  hyr  impoifff 
a  duty  oQL  the  gaoler  to  keep  hia  priaonera  ia  safe  custady<»  and^ 
if  it  be  necessary,  he  may  koep them  in  fetters;  but  i(  he  dast 
^ftk  maliqioiia  motives,  he  ia  answerable  in  an  action  on  the 
«ase.  So  a  juslJco  of  the  peace»  who  grants  a  waurra^it  agatasa  a 
peropn  accused,  cajaoot  be  punistMsd  in  an  actbn  of  trespass^ 
though  the  aopcusation  be  fatoc :  b^t  if,  wiAoux  any*  accusation, 
and  knowing  the  person  not  to  be  guiky,^  he  grant  hia^aoananl, 
on  whtdh  the  patty  ia  arrested,  ho  is  liahk  to  an  action  on  the 
cade  by  the  pqr^pn  ui^ju^tly  accused.    This,  <mk  of  Windham  and 
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«fa»  is  decisive  on  this  point.    This  is  recognized  by  the  Lord     1788. 
Chief  Baron  Ccmynt  (a)  in  his  Digest. 


AsHHURST,  J,     I  have  no  diflBculty  in  saying  that  the  case^  ^fl°T 
as  cited  from  Cro»  Eli%.^  cannot  be  law ;  if  it  were^  it  would    Hughes. 
confound  all  legal  principles,  which  have  governed  cases  of  this 
kind.     The  general  distinction  is  this  \  where  the  immediate  [6  T.  R. 
act  of  imprisonment  proceeds  from  the  defendant,  the  actiott  fi;&p. 
must  be  trespass,  and  trespass  only}  but  where  the  act  of  impri-  158. 
sonment  by  one  person  is  in  consequence  of  information  from 
another,  there  an  action  upon  the  case  is  the  proper  remedy,  be- 
cause the  injury  is  sustained  in  consequence  of  the  wrongful  act 
of  that  other.     But  here  the  act  of  imprisonment  was  by  the 
defendant  alone  \  for  it  cannot  be  said  to  be  the  false  impiison. 
mem  of  the  constable,  who  was  bound  to  execute  the  warrant 
of  a  justice  having  competent  jurisdiction  j  and  therefore  if  it 
were  not  an  imprisonment  by  the  defendant,  it  was  not  an  impri- 
sonment by  any  person.     But  where  a  person  is  committed  to 
prison  by  the  warrant  of  a  justice  without  any  accusation,  tome 
person  is  guilty  of  false  imprisonment ;  and  it  must  be  thp  im- 
prisonment of  the  justice,  who  is  the  immediate  and  not  the 
remote  cause  of  it.     The  case  in  Cr$.  E/im.  certainly  cannot  be 
Jaw  f  it  does  not  appear  ever  to  have  been  acted  vnder ;  eertainly 
not  in  modern  times  within  my  experience* 

BuLLBR,  J.  The  distinction  between  the  actions  a[  trespass 
and  case  has  long  been  settled  in  the  manner  mentioned  by  my 
brother  AsbhurH.  The  gravamen  id  the  present  ztst  is,  that 
the  defendant  personally  took  and  arretted  the  plaintiff  illegally, 
and  imprisoned  him  i  this  is  false  imprisonment,  and  is  an  iiii- 
mediate  injury  to  the  person  of  the  plaintiC  It  is  stated  on  the 
record,  that  ihe  warrant  was  illegally  granted,  and  it  never  was 
doubted  but  that  in  such  a  case  trespass  was  the  proper  remedy. 
S«l  eiren  if  an  action  on  the  case  cottfd  be  maintained  here,  this 
declaration  cannot  be  supported.  The  groimda  of  a  naUcioos 
psoaecutioa  are,  ist.  That  it  was  done  mallicioiisty ;  and,  adly, 
without  probable  cause.  The  want  of  prtibable  cause  is  the  gist 
of  the  actiMv :  but  that  is  not  slated  here  \  ioft  it  dnmld  have 
beea  shewn  on  the  face  of  the  record,  that  the  prosecution  w» 
at  aa  cad»  Saying  t)fai  the  pkdntiff  was  ^  discharged"  is  not 
sufficient  i  it  is  not  e^aal  to  the  word  «<  ac^itted,!'  wbieb  has 
a  definite  meaning.    Where  the  wordr  «  ae^ailte^"  i^uaed^  it 

(tf)  f  tom.  Big,  170. 
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1 788.     must  be  understood  in  the  legal  sense,  namely,  by  a  jury  on  the 
—  trial.    But  there  are  various  ways  by  which  a  man  may  be  dis- 


^a^fnV  ^^^^&^^  ^^^  ^^^  imprisonment,  without  putting  an  end  to  the 
Huouss.  suit.  If  indeed  it  had  been  alleged  that  he  was  discharged  by 
the  grand  jury's  not  finding  the  bill,  that  would  have  shewn  a 
legal  end  to  the  prosecution.  Neither  is  there  any  distinction 
between  a  malicious  commitment  and  a  malicious  prosecution. 
The  present  is  more  like  the  case  of  an  action  for  maliciously 
holding  to  bail  than  any  other;  in  which  case  it  must  be  shewn 
that  there  b  an  end  to  the  suit.  The  process  in  a  civil  suit  is 
merely  to  bring  the  party  into  Court ;  and  so  here  the  warrant 
is  to  take  up  the  party,  tliat  he  may  take  his  trial  at  the  assizes. 
Grose,  J.  declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant. 


rh^rsJay,  The  'King  against  The  Commissioners  of  the  Llan- 
3"t-        ^^^^  District  of  Roads  in  Carmarthenshire. 

If  trustees  Tl  ULE  Calling  on  the  defendants,  who  were  the  acting  trus- 
art  turnT**  ^^^  for  thc  Uandih  district  of  the  roads  appointed  under 

road  through  an  act,  c  Geo.  3.  for  widening  and  repairing  certain  roads  in 
and  make  Carmartpenshtre,  contmued  by  an  act  of  the  26th  of  Gfo.  3.  to 
It^thdr^own  ^^^^  ^^^^  ^^7  *  mandamus  should  not  issue,  commanding 
expense,  them  to  causc  to  be  repaired  a  wall  on  each  side  of  the  road, 
them  for  M-  leading  through  the  church-yard  of  Uandilofbur,  in  the  said 

veralyean,    county. 

they  cannot  '  , 

be  compelled  In  the  year  1705,  an  ancient  road  leading  through  the  town 
luch'reJSjn,  ^^  UandUofour,  which  went  along  thc  outside  of  thc  church- 
unless  there  yard,  was  by  an  order  of  the  trustees  carried  through  the  middle 
prc^inon  *in  of  the  churchyard ;  at  which  time  the  trustees  caused  a  wall  to 
be  built  at  their  sole  expense  on  each  sidfe  of  the  road  so  diverted, 
which  they  have  ever  since  repaired  till  within  the  last  three 
yes^rs.  By  a  clause  in  the  seventh  folio  of  the  act  it  is  enacted, 
^<  that  the  trustees  shall  apply  the  money  raised  by  the  tolls,  isTt. 
«  in  erecting  gates  and  toll-houses,  and  repairing  and  widening 
<<  the  said  roads  within  their  respective  districts,  and  defraying 
<(  the  necessary  costs,  charges^  and  expenses,  attending  the  same, 
«  and  the  execution  of  the  said  act.** 

Bearcrofi  and  WUliams  shewed  cause  against  the  rule  $  and 
contended^  that  the  mandamus  could  not  be  granted  unless  it 

were 


the  act  to 
thit  effect. 
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were  shewn,  ist,  That  no  other  persons  but  the  trustees  wfcrc     i788» 
liable  to  repair ;  adly,  That  the  trustees  were  bound  to  repair 


under  the  act  5  and,  3dly,  That  there  was  no  other  way  of  try-  '^^^^ 
ing  the  question  relative  to  the  liability  of  repairing.    But  i  st.  It  The  Com- 
is  impossible  to 'shew  that  no  other  persons  are  liable  to  repair,  "^D^lf 
because,  as  these  walls  have  been  erected  above  twenty  years,  a    ^»a»i. 
duty  is  thrown  on  the  churchwardens  of  the  parish  to  repair 
them,  who  may  be  compelled  by  process  in  the  Ecclesiastical 
Court,     adly,  there  is  no  clause  in  the  act  which  obliges  the 
trustees  to  repair,  and  without  a  special  provision  for  that  pur- 
pose they  are  not  bound  so  to  do.    Their  having  hitherto  re- 
paired them  cannot  make  them  chargeable  in  future,  because 
they  have  no  permanent  fund  put  of  which  they  can  be  reim- 
bursed.   Besides  the  trustees  are  a  fluctuating  body,  and  the  act 
itself  is  only  for  a  limited  time.    But,  3dly,  Even  if  the  trustees 
be  liable,  there  are  many  other  ways  of  compelling  them  to  do 
their  duty,  as  by  indictment. 

'  Douglas,  in  support  of  the  rulci  contended  that  no  other  per- 
sons were  liable  to  repair ;  and  that  the  trustees  were  bound  to 
do  so  under  this  act.  By  common  law  the  parishioners  aie  only 
liable  for  the  repair  of  ancient  churches,  C^r.  2  Lut.  489.  But 
they  are  not  liable  for  the  repairs  of  any  new  walls  in  the 
churchyard  made  mthout  their  consent,  especially  if  a  greater 
burthen  is  thereby  thrown  on  them,  which  is  the  case  here,  for 
the  extent  of  wall  is  doubled  by  the  alteration.  Neither  can  the 
vicar  be  charged  with  these  repairs }  and  although  his  acquies* 
cenccmay  be  urged  against  him,  yet  that  was  only  during  the 
dme  that  the  trustees  continued  to  repair  the  wall,  and  bdbre 
any  burthen  was  thrown  upon  him.  adly,  The  trustees  are 
liable  under  this  act  of  parliament.  It  is  true  that  there  are  no 
words  in  the  act  relating  to  this  particular  case,  because  it  could 
not  be  foreseen ;  but  the  general  clause,  prescribing  the  appli- 
cation of  the  tolls,  obliges  the  trustees  to  defray  these  as  well  as 
all  other  expenses  attending  the  execution  of  the  act;  and  the 
trustees  themsdves  have  put  this  construction  on  the  act,  for  till* 
within  these  three  years  they  have  always  repaired  these  walls. 
These  walls  are  to  be  considered  as  part  of  the  road  for  tl||s 
purpose,  because  the  road  could  not  have  been  turned  through 
.  the  churchyard  without  erecting  them. 


AsBHuasT, 
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17Q&.       A^GUauRST*  J.    Aft  no  daase  U  ituerted  in  the  act  which 
throws  tha  oow  of  rqpairs  on  the  tniataos,  we  cannot  make  thena 


TtaKwo  liable. 

T^^Com-      Buixw>  J«    We  cvmot  make  the  tmstoes  liable  bj  impli* 
SJJJU^f  cation,  if  tbe  aa  ha&  not  expressly  4«eIaKed  tbem  to  be  sa 
Kaabj.    What  is  meant  bj  a  road  in  tbe  act  ia  the  surface  over  which  the 
auhjecu  hare  a  right  to  pass. 

G&QS«9.  J*  Supfose  crusteea  tinder  an  act  of  parliament  make 
SI  road  through  private  property^  for  which  the  p^oty  is  cfntided 
ta  satis&ctttni  the  jury  in  assessing  the  daottges  must  be  take« 
to  give  him  aA  much  as  will^  besides  the  valus  of  tbe  land»  in* 
demnify  the  party  for  the  expense  of  kecfMng  wptbe  fisnoea  be- 
tween the  rc^  and  the  indosme. 

Rule  discharged. 


K 


j^^'^i.  Tba  King  agmU  King  nod  Others,  Commissioners 
.    <£  the  Land*TM  foe  the  Towsa  Division  of  the 
City  ef  LoMDon. 

The  Court     FBiSKINE  had  obtained  a  etriiorMri  to  Kmove  all  and  sisgifr- 
!l^.f?_         ^'  ^  amessmcniaof  Urn  laad.tax  in  this  district  for  tbe 
tkrariiQ re-  ycBr  ijSf «    It  was  Md^Tstood  that  the  purpose  of  tUa  motion 
^2^^^t    was  to  fiQim4  an  apflkation  fet  aa  iafonmtioQ  agai^ 
of  the  land-  miasioneis»  bf  whom  the  asseasmfsnta  wem  made. 

tax.    But  if  *    * 

aninfonna-  B^mcwtfk  movcd  t#  quasb  the  aertm^Mn;  aadi  in  suppmrtisg 
dlfo^'ld^  Usvuleoa  thie  dafa  ebsewed  diat  them  neaoc  yet  bad  baetf  an 
the  commis-  iastBona  ef  SNCh  a  cm^qri  having  issiwd  t»  remove  pioccedings 
^Ib^d-caz,  from  bafeae  theeommimioneraof  tbe  landrtax ;  and  many  inom- 
^^t    ^mm^«ft  ««B^  «a*ee  from  «dAf«ing  s^  Nncis 

anattffted  iis  aeciasafj'fBr  the  purpoaeacif  juMcc  j^  fov  if  a  pafty  fiodhim^ 
ISl^^  selfaggpewedbyaaisaprq^aflaessmenli,  be  may  appeal  acn^ 
aaeridence,  ii^    On  the  Same  prjaciplo  of  iftconvwjmct  it  ifit  that  tb»  Gonit 

nuteadof      i_  ■  ^ 

the  original,  wvt  aJiwaya  reiased  t»gmni  a  mtemn  to  remove  a  poor  ratf, 
bWHtM  the  poor  «»^  atwe  in  the' mean  time  }  and  sain  the 
emeaf  paoeeadingabniore  Commisaiooeia  of  sewers*  Bcsidas, 
Ihemii  leeiber  lod  a  deeiMve  objection  te this  «ivAi9smi#  £or 
the  defendants  are  thereby  aaqmradtormnmtbe  original  asseas- 
ments,  which  cannot  be  necessary^  because  the  parties  are  enti- 
tled to  take  copies.    This  therefore  is  not  like  the  case  of  zar- 

thrari 


TbcKiMc 

Km* 
tad  OAeiib 
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iMm  toi^movf  ffNttcctdli^  Ifomtiefcre  a  ja«d««  of  ^  pnM$    ^1^9* 
10  order  %p  h0  wiifthcf  he  \m  acted  propiarlf  aa  botwam  At 
paitief»ferther«th9p»rM8  cannot  get  icopf  of  ibacosiTiodM 
|Hit  vfiw  Ae  ramrs. 

A8HiimsT»  J.  Tharo-  appea«i  to  ba  gratt  Sowdalkm  for 
vhat  hai  baa»  adraMsd  agvmt  tiie  ttsuing  af  chia  etrtmrnig 
and  if  we  haya  in  sttjriaHiKC  defatted  fiimilhoiaoenl  mli^ 
aar  to  grant  an  Iniannatioe  against  tba  magiMiles  for  msfoftn 
coadact  till  all  tba  pmxadiagt  idatifa  ta  tho  sabjact  aia  va* 
turned  into  thia  Court,  on  aeeoant  of  the  great  pnbKc  bcoom* 
nience  which  would  necessarily  follow  from  adhering  to  tba  ga<* 
ntralnila,  k  saeaa  to  ma  that  da*  laason  hdds  in  tke  ffOient 
case.  Vov  tba  assassmanta  qf  tiM  bndrUi  are  pnUio  pioeaad* 
inga I  every  pcrann  is  antkkd  to  taha  cofiiasi  aa  Aat  noinjarj 
4»n  arise  to  tba  pany  from  our  fofnaing  a  em^kfmf  hot  on  Af 
contrary  vary  great  public  inconvcnienoa  would  ensue  from  pff^ 
mitcing  it  to  issna.  And  for  that  reaaouAie  Court  haaa  rafusad 
tba  writ  in  dbc  case  of  a  poor  rata  («)  i  fg?  the  poor  would  fcaaain 
nnprovidadforindiemean  timeif  it  wareodmanaoi  Sobeae^ 
at  kast  as  loany  ineonvcmaneca»  Of  pethapa  anMa»  OMf  btfMt 
aeen  from  establishii^  a  paeoadint  fet  nmsoring  tba  ssaMswanta 
of  the  bnd-taz  by  curtkran.  But  if  we  quash  the  €9iiman  m 
the  grounds  of  puUic  incoancnianca,  we  must  taba  care  at  tba 
same  time  that  the  party  wba  appUad  for  it  shall  not  aaffiar  any 
incooroaienGe  by  quashing  it.  And  Aarcfore  if  an  application 
be  made  to  theConrt  $ar  aniaJbrmaison  agMust  tha  enwawiiiai 
ar%  we  witt  admit  an  atte^iad  copy  of  tha  assflsament  inataad  af 
tbeariginoL 

P^Omoa^  Rutoal 


DoDD  against  Joddrell.  ^1*^ 

THIS  wa9  an  action  of  reflcvii^    The  dcfiendaoc  pkadad  wheresome 
mn  ee^t   vul  tfeieu  made  (iogni^^mc  as  bailiff  of  >  p^nij^"" 
Uppiu    The  plaintiff  ^fter  takixift  issne  on  mi^  ^ffU^  and.  (n^  found  for 
vtffsiog  the  dofcudwf  a  bai(«  bailiff  of  J.  Bfimn  pteidud  twa  ^^t"^' 
ykas  in  bar;  the  fi^at,  a  liceaci;  tohmfroaoi  Jf;  Mmm  uxput  5|^|^^^ 
bis  catOc  lA  tha  pla^e  yi  qncstMin;  tha  ascooAi  tha^  ib^  pbee  ind  tome* 

for  the  de- 
iMdaat ;  the  deftudunt  miKt  be  tlkmcd  the  coM^oTthe  iiiuef  tmod  fev  bin  o«^  of  the  general 
QQfM  oi^  th|VT«4lcu«QlwtJi>eiDd9&cfa»i^ttocbf  ^)$MSh^fKM^wm  k^  pleadini  the 
matter  on  which  thoie  iatues  are  j<Hned.    \%  B,UF>s X.  368.] 

in 
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1788.    ta  question  was  parcel  of  Postcme  Fields  and  set  up  a  right  of 

■ r  commdn  thereupon.    The  replication  first  traversed  the  licence 

^mw  ^^^  T  ^^^  ^o  *c  plaintiff}  and,  secondly,  protesting 
JoDDEELu  against  the  right  of  common,  traversed  the  place  in  question, 
being  parcel  of  Postcome  Field.  The  first  and  last  issues  were 
found  for  the  plaintiff,  the  second  and  third  for  the  defendant. 
And  the  Judge  before  whom  the  cause  was  tried,  did  not  cer- 
tify that  the  plaintiff  had  a  probable  cause  for  pleading  his 
pleas  in  bar;  the  Master  in  taxing  the  plaintiff  his  costs 
having  only  deducted  for  the  defendant  the  costs  of  the  third 
issue; 

Lane  moved  that  the  Master  should  be  directed  to  allow  the 
defendant  the  costs  of  the  verdict ;  or  at  least  to  deduct  for  him 
the  costs  of  the  second,  as  well  as  of  the  third  issue.    The  de- 
fendant is  entitled  to  the  costs  of  the  verdict,  because  no  ma- 
terial issue  was  found  for  the  plaintiff.    The  fourth  issue,  which 
<   was  found  for  him,  was  not  on  the  right  of  common,  but  on  a 
CoUateral  point,  namely,  whether  the  place  in  question  was  par- 
cel of  Postcome  Fieldj  and  the  defendant  could  not  traverse  both 
the  right  of  common,  and  that  the  place  was  parcel,  &V.    [The 
Court  desired  him  to  confine  himself  to  the  second  point,  as  they 
were  of  opinion  that  the  plaintiff  w\w  clearly  entitled  to  the  costs 
of  the  verdict.]     But  at  all  events  the  Master  ought  to  deduct 
the  costs  of  the  second  i^ue  for  the  defendant.    The  statute 
31  Hen.  8.  f.  19.  /.  3.  gives  to  avowants,  in  case  the  avowry  or 
justification  is  found  for  them,  costs  against  the  plaintifis  as 
the  plaintifis  would  have  had  if  they  had  recovered.     And  it 
has  been  held  that  this  act  extends  to  all  issues  found  for  an 
avowant.     Cro.  Jac.  520.  Com.  122.    The  difficulty,  if  any, 
arises  from  the  penning  of  the  statute,  4  An.  c.  16.  /.  4.  fer  5. 
where  the  word  "  avowant*'  is  omitted,  though  the  ^aintiff  in 
replevin  is  mentioned.    The  fourth  section  gives  leave  to  plead 
several  matters  in  bar;  and  the  fifth  provides,  that  '«  if  any 
«  such  matter,  upon  a  demurrer  joined,  be  judged  insufficient, 
«  costs  shall  be  given  at  the  discretion  of  the  Court,  or,  if  a 
««  verdict  shall  be  found  upon  any  issue  for  the  plaintiff  or  de- 
«  mandaht,  costs  shall  be  given  in  like  manner,  unless  the  judge 
<*  who  tried  the  issue  shall  certify  that  the  defendant,  or  tenant, 
«  or  plaintiff  in  replevin^  had  a  probable  cause  to  plead  such  mat- 
« ter  which  upon  the  said  issue  shaU  be  found  against  him." 
The  word  «« avowant'  must  have  been  omitted  from  meie  ac- 
cident J  for  the  certificate  could  not  be  ssid  to  be  given  in  order 

to 
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to  excuse  the  plaintiff  from  paying  the  costs,  unless  the  defen-     1788. 
dant  would  otherwise  be  entitled  to  them.    This  seems  to  have 


been  so  considered  in  Bright  v.  Jackson  (a).  The  cognizance  was     ^®^ 
material  for  the  defendant,  because,  if  he  had  not  established  Joddriil. 
the  fact  of  his  being  bailiff,  the  verdict  must  have  been  given 
against  him.     He  was  obliged  to  prove  this  by  an  instrument, 
and  was  put  to  considerable  expense  in  maintaining  the  issue ; 
and  as  it  was  found  for  him  he  ought  to  have  the  costs  attend- 
ing it.  Suppose  the  plaintiff  had  pleaded  no  new  mafter  in  bar,  ^ 
and  this  issue  had  been  found  against  him,  the  defendant  would 
have  been  entitled  to  a  verdict  and  the  costs  of  it ;  this  shews  the 
materiality  of  the  issue.    The  Master  has  already  allowed  the 
defendant  the  costs  of  the  third  bsue,  which  was  found  for 
him;  and  every  reason,  upon  which  the  defendant  is  entitled 
to  those  costs,  will  give  him  also  the  costs  of  the  second 
issue. 

The  Court  were  clearly  of  opinion  that  the  defendant  was 
entitled  to  deduct  the  costs  of  the  second  as  well  as  of  the  third 
issue }  and 

BuLLSR, }.  added,  the  difficulty  of  the  Master  seems  to  have 
arisen  from  the  term  «  overpleading^'*  for  he  conceives  that 
although  some  of  the  issues  are  found  for  the  defendant,  yet« 
if  the  plaintiff  did  not  unnecessarily  plead  the  matter  upon  which 
those  issues  were  taken,  and  was  entitled  to  the  general  costs  of 
the  verdict,  the  costs  of  those  issues  ought  not  to  be  deducted. 
But  I  take  it  that  over-pleading  means,  pleading  matters  not  true 
in  point  of  fact,  which  is  found  against  the  party  pleading  it, 
and  yet  he  is  entitled  to  a  verdict.  It  makes  no  difierence  whe- 
ther the  plaintiff  in  replevin  pleads  new  matter  out  of  the  cogni- 
zance, on  which  issue  is  joined,  and  it  is  found  against  him ; 
or  whether  he  takes  issue  on  the  cognizance  itself,  and  that  is 
found  against  him.  The  general  rule  is  this ;  where  several 
matters  are  pleaded  by  the  plaintiff,  some  of  which  are  found 
for  him  and  the  others  for  the  defendant,  and  the  plaintiff  is 
entitled  to  judgment,  if  the  judge  who  tried  the  cause  certify 
that  there  was  a  probable  cause  for  pleading  those  pleas,  the 
Master  is  not  to  deduct  the  costs  of  those  issues  so  found  for 
the  defendant :  but  if  there  be  no  certificate,  the  defendant  is 
entitled  to  have  those  costs  deducted  for  him. 

Ordered  accordingly  (&)• 

C«)  BMrmn,  Z44,  410  ed.  (*)  Vide  pott.  391. 

ScOTT 
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^i^ta  TH^^  ""^  «*»  *<^i*n  '^  «8i«ry,  Wd  ifi  irtdfcf,  airf  Med  it 
Xiti^  for  •*"  the  Sittings  after  Issf  TciW  ^  ChOkOdll,  htiort  AOer,  J. 
J^H^ei?*  Vcrfict  for  the  phintiff  M  the  14^  count  of  the  dethaiftiett, 
of  moD^  Subfect  fo  the  opmiM  (yf  the  Cbnft  oft  the  itdtowifig  c«le.- 
J^ted' "  The  contract  upon  which  the  Usury  itost  was  tMdtf  and  flMf 
^ra^in  ***  '^  sccoring  the  money  fcm  was  ctccutcfd  in  LmhA.  It 
MidOium,  w*s  ptoved  that  the  fvnts  6ut  df  which  the  usutfeutf  intenest 
^^mT  ^*^  retaioed,  and  m  the  deduction  from  which  the  lUUff  cott- 
W  tJm^  dsted,  wcm  rcccrrcd  by  the  defendant  irt  the  county  of  MUS^ 
to  main  mt  under  a  clause  in  (he  dccd  herdtfifer  set  forth,  but  the  adcount^ 
^The"^  with  Ae  sdldW^cc  td  retaitt  the  sum*  usuflouriy  tSiteJft^  w« 
acconliiigly  settled  by  the  plaintiflFand  the  defendant  in  London;  and  fof  tiM 
J^^  balance  of  that  account  t  drioght  dn  a  bdriker,  re^dent  itt'the 
bfttrtS  ^^*"*^  ^f  AfUdttM^  VM  gitfen  in  iwj*ff ,  atid  a  receipt  f(*r  sutft 
the  account  balance  was  also  given  in  London.  <<  And  whereas,  ih  ordbT  the 
tdo^'  **  better  to  secure  the  mdrt  rtguhtf  afldf  puflcfual  piyiMut  of 
pyi  the  ba-  u  the  ittfetest  of  the  said  prindpa!  sum  6f  5^o6b/.  hereby 
whidi"thr  *^  ftcuted  or  intended  so  te  be,  front  fhne  to  time  ais  t)ie  sime. 
m«iTai^  ^  *^1  '^<^<^rtic  due  and  giyaWe,  it  wa^  Agreed  by  Mi  betweetr 
lowed; the  ^ the  ^d  paYt^  facrcto,  pretiou^  tt>  the  eiecutiott  hereof,. 
wmjSetid  •*  ^^  *^  <aid  Breri  (Ac  defendant)  Aould  be  in  the  receipt 
in  Lc«/«i,    K  and  perceprion  of  die  tents  and  pPMtn  of  the  said  devett 

and  the  re-        ,  _^_  ^ ,^  ^^  ^^^         .  ^_         . 

nue  in  a  qui        IMIUSCH,  mcsSUageS',  Or  tclieitkentj  netwy  aS9lg[tted,  atKi  tfadf 

S^the^*""    "'^  sfionld  be  paid  or  allowed  as  su<A  teceiter,  the  stm*  of 

naity  it  pr^  «*  46/.  st-ycaY,  by  Way  of  commis^oit-tfrdttey  f6r  hi^  trouble  anrf 

S^^^.^"**    *•  hrts  6f  time  lu  and  about  the  coltecehig,  rcceivitig,  anrf  ger- 

[P?^-  »8|-  ^  dng  in  the  same;  arid  that  rfter  payment,  or  fttcmluh,  df 

lA^iV"  **8tich  commissidfr-mofrcy,  dr  alldwancc  of  40/.  /fw  aHmmt 

•»•]         ^  smd  df  Ae  fatcrttt  that  ^houttf  froth  Amt  ta  tifae  grdW;  due 

•*  td  the  said  defendant,  hi  respect  of  the  prindpal  fKdnle« 

*idbKs9id,  it  was/trtrther  agiced  thsit  the  overplus  or  rc^ldtte 

^^f  the  gross  rcnis  df  the  said-prethiiesr,  afftf  ^udh  derfucdttti 

^  dutf  affewaxtce  as  afottsdd,  should  frdm  thfic  tb  time  be 

^  pMt  16  the  ^id'  Akxmdir  Stm  (the  plaintf#)  or  his  ^gn^, 

«  foir  his  own  proper  use  amd  bettcfit:*^  Then  foflowed  a  Icttef 

(ftf  t>#wef  ti  ^ittomey  from  the  plaintiff  to  the  defendant,  im- 

'  powering  the  latter,  his  executors,  isfc,  to  receive  the  rents  of  the 

mortgagod  piniliut^  pursuant  to  the  afaWfcaM  eiMMT  aftd  agree- 

6  ment, 
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fliettti  and  to  appoint  an  attorney  under  him  for  nieh  purposes*  t*/^ 
Then  followed  a  cotenanf  ftom  the  defendant  to  the  jAahitiff  «i 
^y  over  to  him  the  bahnce  of  the  nsnta  after  snch  dednctiona  _ 
and  retentions  as  aforesaid.  The  qnestion  for  the  Opinion  of  the  iStmrt* 
Court  is.  Whether  the  action  b  hud  m  the  ptvpnr  cmumff 

Pahnet^  fot  die  pkinttf,  contended)  that  the  ofiiNioe  waa 
committed  either  in  Lmtdtm,  or  partly  in  L$ndM9  and  pdnly  tfi 
MU&sHi^  in  ei^er  iA  which  cases  the  action  waa  properly 
hrottght.  First,  it  appears  from  the  case,  that  the  died,  by 
which  the  defendant  was  appointed  the  recciter  of  the  pbintitf'^i 
rentst  was  executed  in  iMd^n^  aa  also  that  the  accoaata  wart 
settled  there,  on  which  settlement  the  defendant  deducted  a  s«m 
amounting  to  nsurioas  interest,  and  paid  ofer  the  balatn  x»  the 
plaintiff  in  London.  It  appears  that  the  defendant  actsd  to  n 
double  capacity;  as  a  reeehe? of  ffcnfis  fet  the  pkdntti^  add  alio 
as  a  lender  of  money.  But  in  the  fitat  diaracter  he  did  not  ineitf  ' 
any  crimmafity ;  in  roerivlng  the  rema  he  conandttHl  ^o  ariaaai 
if  he  had  not  received  aH  the  renta^  be  woold  have  baan  guiiy  of 
great  mtsconduct  to  his  employer.  And  thovgh  idir  day  aitot 
the  execution  of  the  deed  he  migbi  have  tecabediexm  tsoabfget 
amount  than  he  had  advanced  to  the  pbntiff,  yet  he  would  net 
have  been  guihy  of  receiving  naurioua  inatfesa  at  that  tlaari 
because  be  might  afterwards  hMt  accoanaod  fet  the  whok 
sum  received  beyond  the  legal  ininest  of  the  awn  whtah  he 
had  lent.  And  whatever  conpract  there  nny  be  o£  an  uansiona 
nature,  the  ofence  is  not  complete  till  owvione  tntercat  be 
actually  taken,  Fuher  v.  Jfaw/f,  Do^.  a»3*  So  that  tW  the 
settlement  of  the  accmnrt,  tfie  defendant  waa  not  gniity  of 
ustrry.  Suppose  hmg  accomita  existing  baween  twa  partieai 
the  items  of  wbtdi  arose  at  differena  times,  aiii  aferwahb 
the  parties  met  and  came  to  a  self  leraenCf  and  stvock^  at  baiaflci^ 
and  usurious  interest  was  taksn  fhevaupon,  k  wonld  aenat 
be  necessary  to  resort  back  to  the  time  and  ptaee  wfaeae  the 
original  transaction  commeneed,  in  order  t»  And  oaf  ^teai 
iht  tisttry  was  committed.  Strildag  the  balaaco  of  the  acaoMi 
in  Ais  case,  and  giving  ^  diraught  and  faking  a.ieeeipt  foe  if, 
were  equivalent  to  the  defendant's  pejing  Wftft  me  hand 
the  whde  rents,  whkh  he  had  vecefved^  to  his  eWiplbyer,  and 
teceivifl^  fodm  him  wiA  the  othet  wiM  mtowo/kA  to  nautloaa 
Biaenesr.  TlMs  the  offence  was  in  poimi  oC  law  comploasd  fai 
London^  and  the  action  properly  brought.  Besides  the  principal 
part  of  tlie.evidencey  vpe«<  wUeh  the  jury  found: their  verdict, 

arose 
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X788*     arose  in  London  i  and  the  statute  21  Jac.  i.  r.  4.  which  requires 

■  that  all  actions  and  informations  on  penal  sUtutes  shall  be 

wLT     brought  in  the  county  where  the  offence  is  committed,  was 

Brsst.     founded  on  a  maxim  of  law,  quod  ibi  semper  debet  fieri  triatio, 

M  juratores  meliorem  possunt  habere  notitiam.    But  even  if  this 

ofience  were  committed  partly  in  one  county  and  partly  in 

another,  Buhvef^%  case  {a)^  which  is  the  foundation  of  all  the 

subsequent  ones,  decides  that  this  action  is  properly  brought; 

for  it  is  there  said,  that  «  when  one  matter  in  one  county 

<<  is  depending  upon  matter   in  another   county,  there  the 

<<  plaintiff  may  choose   in  which  county   he  will  bring  his 

«  action.** 

Baldmn,  for  the  defendant,  contended  that  the  venue  should 
have  been  laid  in  Middlesex^  because  the  offence,  which  consist- 
ed in  taiittg^  accepting^  and  receivings  usurious  interest,  was  com« 
mitted  there.  If  indeed  the  defendant  had  only  received  the 
rents  in  MiddkseXf  and  had  not  any  right  to  retain  the  sum 
which  he  did,  and  the  plaintiff  had  allowed  it  in  London,  the 
^action  would  have  been  properly  brought;  but  by  the  deed  both 
parties  were  bound,  the  plaintiff  to  allow,  the  defendant  to 
retain,  the  rents,  and  apply  that  part  in  which  the  usury  consists 
to  the  uses  mentioned  in  the  deed.  The  instant  the  defendant 
had  received  the  rents,  the  usury  was  complete,  because  it  was 
not  in  the  power  of  the  plaintiff  to  take  the  usurious  interest  out 
of  the  defendant's  hands,  he  being  precluded  by  the  deed.  For 
it  was  agreed  by  both  parties  that  only  the  overplus,  after  such 
deduction  and  allowance^  should  be  paid  over  to  the  plaintiff;  so 
that  the  defendant  must  be  considered  to  have  retained  the 
usurious  interest  immediately  upon  hi^  receiving  the  rents.  But 
even  if  the  usury  were  not  complete  in  Middlesex  alone,  this  ac- 
tion is  improperly  brought,  because  the  venue  should  have  been 
laid  in  the  county  where  the  most  material'  part  of  the  transac- 
tion took  place,  which  was  in  Middlesex.  In  case  for  rescous, 
where  a  denuse  of  land  was  stated  in  three  several  vills,  and  the 
venue  laid  in  ^.,  the  Court  (^)  held  it  well  laid,  <<  because  the 
«*  principal  afiair  in  question,  for  which  the  action  was  brought, 
^<  was  the  rescue,  which  was  in  A"  So  in  case  for  obstruction 
in  a  way  (r),  which  led  through  several  parishes,  and  the  venue 
from  B.,  « it  was  adjudged  good,  because  the  obstruction,  which 
•♦  was  in  B.  was  properly  in  Issue;  but  if  tit  issue  had  been  upon 

(a)  7  C».  z.  {f)  I  U.  Mfijm.  17a.  (0  Ibid. 
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«rt^  pmcription^  U  bad  been  otherwise^*    In  the  present  case     1788. 
therefore  as  the  material  part,  the  tahngt  accepting^  and  receiving 


of  the  usurious  interest  was  in  MtidUsex^  the  venue  should  have     ^^TJ 
been  laid  there.  Brest. 

AsHHORST,  J.  This  venue  is  laid  very  properly  in  London  i 
and  I  think  more  so  than  if  it  had  been  laid  in  Middlesex.  In 
order  to  oonsritute  usury  there  must  be  an  usurious  contract,  and 
an  usurious  taking.  The  usurious  taking  is  an  essential  ground 
of  the  action ;  it  was  so  in  this  case.  It  was  competent  to  the 
plaintiff  to  appoint  the  defendant  receiver  of  the  rents ;  and  if  the 
defendant  had  merely  received  the  rents  in  that  character,  the 
transaction  would  have  been  perfectly  innocent;  so  that  the  de- 
fendant would  not  have  been  guilty  of  usury  if  there  had  not 
been  an  usurious  taldng.  But  it  appears  from  the  case  that  not 
only  the  taking,  but  also  the  usurious  contract,  was  in  London. 
For  there  the  contract  was  made  by  which  the  defendant  was 
Appointed  the  receiver  of  the  plaintiff 's  rents  in  Middiesexi  and 
by  which  he  was  to  pay  over  the  residue  to  the  plaintiff;  on  his 
receiving  the  money  in  Middlesex  he  went  into  London^  and 
settled  accounts  with  the  plaintiff  therci  and  paid  him  over  the 
balance.  But  the  money  was  not  usuriously  received  by  the 
defendant  till  the  account  was  settled,  and  he  insisted  on  re- 
taining it  for  his  own  satisfaction  under  the  agreement.  But 
even  supposing  the  foundation  of  this  action  to  have  arisen  in 
two  counties,  I  think  that,  where  there,  are  two  facts  which  are  [7  T.  R. 
necessary  to  constitute  one  offence,  the  plaintiff  may  ex  necessi-^  ^ 
iate  lay  the  venue  in  either,  according  to  the  case  cited.  How- 
ever it  is  not  necessary  to  give  any  opinion  upon  that  point, 
because  it  seems  to  me  that  in  this  case  the  usury  was  not 
complete  till  the  account  was  settled. 

BuLLER,  J.,  and  Grosb,  J.  of  the  same  opinion. 

Postea  to  the  plaintiff. 


Robinson  against  Hardcastle  and  Others.  fTSl 

A  ^ASE  was  sent  by  the  Lord  Chancellor,  for  the  opinion  Every  exe- 
-^  of  this  Court,  in  substance  as  follows:  J^erm« 

By , settlement  on  the  marriage  of  James  Dunn^  the  plaintiff's  '^^^  *  ^' 

•^  ■  ference  to 

the  original 
instrument  creaiiog  that  power:  and  whoevtrcbims  under  the  execution  muct  make  title  under 
the  power  itself.  So  that  uhere  a  power  was  given  to  A.  on  his  .oiarriage  with  B.  to  appoint  to 
and  amongst  the  children  of  the  maniage  in  such  proportions,  life,  and  A.  by  will  appointed  to  C 
for  life,  rtmainder  to'  trustees  to  preserve  contingent  remainders,  remainder  to  the  first  and  othtr 
sons,  \^e.  tit  C,f  and  in  default  of  such  iasoe  to  A  aooth^  child  of  ^.,  it  was  held  that  C.  took  at| 
Cttate  tail  (a).    [7  T.  IC  345.    iEatL4so.] 

(a)  Vide  Crifftk  V.  HarrinM,  pOfl.  4  Tol.  737. 

Vol.  II,  .    R  father. 
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1788.     father,  with  Dorpthy  Wright^  Rdert  Dunn^  plaintiff's  hte  grand- 
fether,  and  said  James  Dunn  conveyed  ta  tni8fiee8»  among  other 


^"^olailT  ^^^(^>  an  ^tate  at  Great  Chilton^  to  hold^  after  the  marriage 
Haid-  and  after  a  limitation  to  the  use  of  James  Dunn  tot  Itfc,  and 
and  Others.  ^^^^  limitations  not  afiecting  the  present  qoesdon,  to  the  use 
of  the  trustees,  their  heirs  and  assigns  for  ever,  in  trust  ton 
such  child  or  children  of  the  body  of  the  said  James  Darm  oa 
the  body  of  the  said  Dorothy  Upright  to  be  begotten,  and  &s 
such  estates  and  in  such  proportions  as  the  said  Jmties  Dumi 
should  during  his  life  by  any  deed  in  writing,  or  last  wili  undc^ 
his  hand  and  seal  to  be  executed  in  the  presence  of  two  ov 
more  credible  witnesses,  direct,  limit,  or  appoint,  and  in  defauk 
of  such  appointment,  or  as  the  uses,  estates,  and  trusts  to  be 
appointed  should  determine,  in  trust  for  the  first  son  of  said 
James  Dunn  by  the  said  Doratbji  and  the  heirs  of  the  body 
of  such  first  son,  and  for  default  of  such  issue,  in  trust  for  the 
.  second  and  all  other  the  sons  of  said  Ja$nei  Dusm  by  said 
Dorothy^  and.  the  heirs  of  the  body  of  such  second  and  other 
sons  successively,  and  in  defsult  of  such  ispue,  in  tmst  to  raise 
portions  for  daughters,  and  subject  thereto,  in  trust  for  said 
James  Dunn^  and  the  heirs  of  his  body,  and  in  default  of  such 
issue,  in  trust  for  said  James  Dunn  in  fee.  The  marriage  took 
place,  and  the  issue  of  that  marriage  were  one  son,  James^  and 
four  daughters,  Margaret^  Ehzabett,  the  plaintiff  jinn^  and 
Catherine. 

Margaret  married  the  defendant  Wright  i  E/izaieth  mzmt^ 
Christopher  Robinson,  who  is  dead  i  Ann  married  the  defendant 
Michael  Hardeastle  ;  and  Catherine  is  unmarried* 

Robert  Dunn,  and  Dorothy  the  wife  of  said  James  Dunn  the 
father,  died  in  his  life.. 

The  said  James  Dunn  the  father,  by  his  will  dated  9th  June 
'  1 761,  properly  attested,  devised  the  estate  at  Great  Chihon  and 
Dabon  Piercyi  charged  with  his  debts,  and  two  annuities,  one 
of  la/.  to  his  daughter  Margaret,  another  of  30/.  to  his 
daughter  Catherine,  and  all  other  his  real  estates  to  the  said 
Robinson,  Wright,  zudHarJcastb^  to  the  use  of  James  Dunn  the 
son,  for  life,  without  impeachment  of  waste,  remainder  ta 
trustees  to  support  contingent  remainders,  remainder  to  the  first 
and  other  sons  of  the  said  James  Dunn  the  son,  in  tail  general, 
remainder  to  daughters,  and  the  hdrs  of  their  bodies  respec-^ 
tively,  as  tenants  in  common ;  and  for  default  of  such  issue, 
then  as  to  all  that  part  of  his  estate  9t  Great  ChUim.  which  lics; 
on  the  East  side  Of  the  post  road  leading  from  Rttshy  J^d  to 

Fefffkill, 
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FirryHU^  and  all  that  farm  at  Da/fon  Piercy,  called  the  Oui     1788. 
Farm^  to  the  use  of  the  plaintiff  in  fee,  and  as  to  that  part  ^hich 


Mcs  on  the  West  side,  and  all  that  part  of  the  farm  at  Dalion  ^^■;,7i,"*' 
fiitcjf  called  the  Town  Parm^  to  the  use  of  Ann^  in  fee ;  but  Hard- 
neverdieless  with  power  to  the  said  James  Dunn  the  son,  to  and^othen. 
eharge  the  said'  estates  with  an  annuity  by  way  of  jointute  for 
any  woman  he  should  marry,  and  to  appoint  any  part  of  the 
said  estates  to  younger  children^  as  a  provision  for  them,  or 
to  charge  the  same  for  their  portions,  maintenance,  and  edu« 
catk>n;  and  also  to  grant  leases  under  certain  restrictions.  The 
testator  ga¥c  the  residue  of  his  personal  estate  to  his  son 
James  Dum:  and  the  said  Robinson^  Wright^  and  Hafdcastte 
were  also  appointed  executors,  in  trust  for  James  Dunn  the 
son ;  but  the  testator  afterwards  by  a  codicil  revoked  that  part 
of  the  will,  and  made  said  James  J)unn  the  son,  his  sole 
executor. 

Ann  Hardcastle  died  in  the  lifetime  of  James  Dunn  the 
father. 

James  Dunn  the  father  died  on  or  about  the  3d  of  September 
1^67 ;  upon  his  death  James  Dunn  the  son  proved  the  will, 
entered  upon  the  estates  at  Great  Chilton^  and  in  1 769^  suffered 
a*iecoVicty  of  them  to  the  use  of  himself  in  fee,  and  aftefwards 
by  will  devised  them  to  the  defendant  John  Hardcastle^  son  of 
defendant  Michael  Hardcastle^  in  fee,  charged  with  an  annuity, 
and  also  subject  to  the  annuities  before-mentioned. 

The  said  James  Dunn^  the  son,  died  19th  of  April  1779^ 
leaving  MargarH  JFright,  EU^hetb  Rebinstm,  the  plsitttifi,  and 
the  defendants  John  Hardcasfk^  and  CatHefine  Dunn,  his  heirs 
at  law. 

The  said^  John  Hardcaitki  claiming  under'  the  will  of  siid 
JasAes  Dunn  the  son,  entered  upon  the  said  estate  at  Greta  Chil- 
ton.  The  plaintiff  dairying  all  that  part  of  the  eatate  at  GrAa 
ChUtbnvaidet  the  settlement  in.  Jufyi'jiftmA  under  her  father's 
win,  in  Aftehae/mas  Term  17^2  fiie9ter  bill  ag^nstdtfendamsi 
praytn^that  Join  Hardcastle mi^t  dellvi:r.  up  to  her  the  pos«- 
seMibrt  of  that  part  of  the  estate  at  Great  Chtkoh^.de^kdW  her; 
ao^  thte  title  deeds,  and  accouilt  for  rent$;sinee' the  death  cf 
JStner  Dknn  this  son ;  or  if  the  a^poiritmerft'of  Joints  Ih/fm 
tUe  fatUet  shbald  he  deemed  void,  then  titift  an-acdm'iltioftlfe 
vsdtfe  of^tliSe  estit^  so  demised  to  her  i^ight^  be  t(ilfietl^*a«id4:6at^ 
she  might  have  a  satisfaction  out  of  the  rest  of  the  real  and  per- 
sonal estates  of  James  Dum  the  f adi^^  which  came  to  James 

R  a  Dutm 
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1788.    Dunn  the  son,  by  virtue  of  the  will  of  James  Dunn  the  father. 
The  question  sent  for  the  opbion  of  the  Court  is.  Whether 


^l^l^^  the  phintifi;  ESsuAetb  RoUmon^  took  any,  and  what  estate  or 
Hakp*     interest  under  the  said  indentures  of  lease  and  release,  and 

uid^OKbm  ^^'^>°^>^^  of  the  13th  and  14th  of  July  1713,  and  the  said 
will  of  the  said  James  Dunn  her  father,  in  that  part  of  the 
estate  at  Great  Cbi/ion,  comprized  in  the  said  settlement, 
which  lies  on  the  East  side  of  the  post  road,  leading  from 
Rusiy  Ford  to  FenjhilL 

This  case  was  twice  argued;  the  first  time  on  Frid/y,  N^ 
vetukr  i6th,  1787,  by  Mitjird  for  the  plaintiflF,  ipid  Graiam 
for  the  defendant ;  and  again  on  this  day  by  Bearcrofi  for  the 
plaintiff,  and  Piggott  for  the  defendant. 

Arguments  for  the  plaintiff.  This  question  arises  on  the 
power  of  appointment  given  by  the  marriage  settlement,  and 
the  execution  of  it  by  James  Dunn  the  father,  by  will.  The 
limitations  in  that  will  are  perfectly  clear ;  if  the  testator  had 
the  power  of  making  them,  there  can  be  no  doubt  but  that 
the  plaintiff  would  take  an  estate  in  fee  after  the  estates  for  life 
to  James  Dunn  the  son,  and  the  estate-tail  to  his  cluldren.  But 
the  power,  under  which  he  limited  the  estate^  not  extending  to 
grandchildren,  but  being  confined  to  children,  it  will  be  con- 
tended that  the  terms  of  the  power  did  not  enable  him  to  make 
the  disposition  which  he  has  done;  and  that  either  James  Dunn 
(the  son)  is  to  be  considered  as  taking  an  estate-tail  under  the 
original  settlement,  in  case  the  appointment  is  void,  or,  sup- 
posbg  it  can  have  any  eiiect,  that  h  gives  to  him  a  like  estate- 
tail,  which  was  barred  by  the  recovery  \  and  so  the  devise  ro 
John  HardcastUf  the  defendant,  was  good.  It  is  not  contended 
that  the  powers  under  this  settlement  enabled  James  Dunn 
(the  father)  to  appoint  to  grandchildren  after  an  estate  for  life 
to  his  son ;  for  though  it  was  held  in  the  Duke  of  Devonshire  v. 
Cavendiib(a\  diat  a  power  to  appoint  to  children  extended  to 
grandchildren,  yet  that  case  was  attended  with  a  circumstance 
which  does  not  iiccur  in  the  present,  namely,  that  all  the  chil- 
dren were  living  at  the  time  of  the  creation  of  the  power:  but 
here  the  power  being  created  before  the  birth  of  the  children, 
the  appointment  to  grandchildren  could  not  be  good,  and  it  is 
adnitted  that  die  power  must  be  absorbed  among  the  childrea 
of  the  Qiaitiai^.    But  the  appcuntmoit  to  the  first  and  other 

(«)  isr;^ss^3.^.i. 

soos^ 
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sons  of  Jama  Dunn  the  son  was  absolutely  void,  and  as  if  it     1 788. 
had  never  been  inserted  in  the  will,  and  therefore  the  remainder 


to  the  plaintiflF  in  fee  was  accelerated.    When  this  case  was  a^-  Ro*«?«o» 
gued  in  Chancery,  the  Lord  Chancellor  inclined  to  this  reason^   £^o. 
ing.    There  is  no  rule  of  law  more  clearly  established  than  this ;  md^ooi^ 
that  where  a  precedent  devise  is  originally  void,  or  becomes  so 
by  any  subsequent  event,  the  remainders  over,  not  depending 
upon  it  as  a  condition,  shall  take  effect  as  if  no  such  devise  had 
been  made.     Hodgson  v.  Ambrose^  DougL  323,  Fuller  v.  Fuller^ 
Cro.  Eliz,  422.     Bro.  Abr.  Devise^  pL  5.     It  is  true  indeed 
that  in  those  cases  the  devise  became  void  by  an  event  subsequent 
to  the  making  of  the  will,  namely,  by  the  death  of  the  first 
devisee.    But  it  is  equally  the  same  if  the  incapacity  of  the  first 
devisee  exist  at  the  time  of  making  the  will,  as  in  the  instance 
of  a  devise  to  a  monk,. or  to  a  person  not  in  esse,    9  Hen.  6. 
24.  h,     2  RoL  Abr.  /^i^.  pi.  6,  7.     Pknod.  414.  Goodrigbi  v. 
Cornish^  Salt.  226.  Scattergood  y.  Edge^  Sal i.  229.    The  rea- 
son of  this  doctrine  is  that  a  remainder  is  so  much  of  the  estate 
as  is  not  effectually  given;  and  whatever  is  not  effectually  devised 
is  as  if  it  had  never  been  given  at  all.    In  the  present  case,  if  the 
will  had  limited  an  estate-tail  to  James  Dunn  the  son,  with  aa 
immediate  remainder  in  fee  to  the  plaintiff,  and-  James  Dunn 
the  son  had  died  in  the  lifetime  of  the  devisor,  leaving  a  son^ 
the  limitation  to  the  phuntiff  would  have  taken  place  immedi* 
ately,  on  the  authority  of  Hodgson  and  Ambrose.    Or  if  in  such 
case  James  Dunn  the  son  had  survived  but  had  been  incapact- 
tated  by  the  sututes  against  papists,  jhc  remainder  in  fee  to  the 
plaintiff  would  instantly  have  taken  effect,  the  first  devise  being 
void.    This  doctrine  was  recognized  in  the  Duke  of  Devonshire 
V.  Cavendisb  t  and  the  other  point  relative  to  the  appointment  to 
grandchildren  was  not  the  subject  of  the  decision.    There  the 
Duke  of  Devonshire^  under  a  power  to  appoint  to  children,  de- 
vised  one  moiety  to  his  son  Lord  Richard  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  his 
first  and  other  sons  in  tail-male,  remainder  to  his  son  .Lord 
George^  for  life,  remainder. to  trustees,  ^c.  remainder  to  his 
first  a^d  other  sons  in  tail-male,  remainder  to  his  eldest  son 
Lord  William  in  fee ;  and  as  to  the  other  moiety,  to  his  son  Lord 
G«rgf,  in  the  same  manner,  and  with  the  same  Umitations,  as 
were  before  limited  to  Lord  Richard^  mutatis  mutandis.    The 
Duke  of  Devonshire  left  four  children.  Lord  JTtlBam  the  present 
Dttkcj  Dorotby  Duchess  of  Portland^  Lord  lUcbard^  and  Lord 

George.  ^ 
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1788.    George.    On  the  death  of  Lord  Richard,  without  issue,  an  eject- 
0|cnt  was  brought  by  the  Duke  of  Devonshire  and  the  Duchess  of 


^^luir  P^^^d  for  Lord  RichartT^  moiety ;  the  Court  inclined  to  think 
Hard-     that  the  appointment  might  possibly  be  good  in  it's  fullest  extent 

and^Others.  ^oder  the  particular  circumstances  of  that  case :  but  they  gave 
no  decisive  opinion  upon  that  point,  it  being  a  sufficient  an- 
swer  to  the  claim  of  the  lessor  of  the  plaintiflF,  that  they  were 
not  entitled  to  recover  immediately.  Lord  Mansfield  there  said, 
«« the  next  ground,  and  which  is  suflScient  to  defeat  the  plain* 
«  tiff's  claim,  is  this,  even  if  the  subsequent  limitations  in  the 
<<  will  to  the  first  Ind  other  sons  in  tail  were  void,  yet  as  the 
«  appomtment  to  Lord  George  for  life  as  to  one  moiety  origi* 
«  nally,  and  as  to  the  other  moiety  after  the  death  of  Lord  tti^ 
•'  chord,  was  good,  he  is  now  become  entitled  for  life  to  this 
<^  moiety  also ;  and  that  alone  is  a  sufficient  answer  in  this  eject* 
«  ment."  In  Adams  v.  Adams  {a),  under  a  power  to  husband  and 
wife,  or  the  s9rvivor,  to  appoint  among  duldren,  an  appoint* 
ment  was  made  to  two  daughters  in  moieties  for  their  lives,  re- 
mainder to  trustees,  remainder  to  their  children,  in  strict  settle- 
ment, with  cross  reminders;  the  Court  were  of  opinion  diat 
though  the  wife  had  exceeded  her  power  by  limiting  the  estate 
to  grandchildren,  yet  that  the  appointment  of  the  mmeties  to 
the  daughters  for  life  was  good.  And  that  was  a  stronger  case 
than  the  present,  as  that  appointment  was  by  deed,  this  by  will^ 
which  is  entitled  to  greater  indulgence.  Li  Alexafider  v.  Jlex^ 
ander  (b),  Sir  T.  Clarke  said  that  an  execution  might  be  good  in 
part  and  bad  in  part,  and  the  excess  only  is  void,  if  the  bounda* 
ries  between  the  ea^cess  and  the  proper  execution  be  clear*  la 
the  present  case  the  boundaries  are  distinguishable ;  the  appmnt- 
ment  to  James  Dunn  the  son  for  life  is  clearly  good  s  the  estates 
limited  to  the  trustees  to  preserve  contingent  letnainders,  and 
to  the  first  and  other  sons,  are  not  within  the  power,  and  there- 
fore void  I  the  estate  to  the  plaintiff  in  fee  is  good  within  dK 
power,  and  therefore  shsdl  take  efiect  tounediately  on  the  death 
of  James  Dunn  the  son. 

The  remaiiung  objection  to  the  plaintiff's  claim  is,  that  the 
words  x>f  this  will  ought  to  be  so  construed  as  to  give  an  estate 
tail  to  James  Dunn  the  son«  The  only  case  which  &vouis  suck 
a  constmclion  is  that  of  Pitt  v.  Jacisom  (c).  But  in  the  irst 
place  that  was  detenasiued  by  die  llaater  of  the  Rolls  after  die 

(a)  Cvwf,  65Z.  (0  %  Ft*.  644*  (0  9  trvvm  CL  Ctf#.  JI. 
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ChmctHor  h^d  0ent  this  caae  for  the  opinion  of  this  Court ;  and     X  788. 
besidet  it  is  dearly  distinguishable  from  the  present.    There,  on 


nn  execution  somewhat  similar  to  the  present,  the  Master  of  the  ^^j^^^^" 
Rolls  saud  he  would  execute  it  cypm  g  and  the  case  of  Ciafmam  Hard- 
r.  Bfiimm  (*)  was  dted  to  support  it,  which  does  not  appear  to  ai^^chhm. 
wamnt  tbe  deciee.  But  it  is  to  be  observed  that  in  the  case  of 
Pin  T.  Jathm  it  was  not  an  appointment  of  the  land  inelf,  but 
of  money  to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to 
particolar  usesi  in  which  cases  Courts  of  Equity  go  greater 
lengths  in  dsrectilig  the  conveyances  than  in  the  construction  of 
volls  actually  disposing  of  the  land.  Hoptins  tr.  Hopkins^  1  Jtk. 
598.  In  fapilhH  T.  Voice  {li)  a  decree  was  made  one  way  as  to 
thfe  money  to  be  bid  out  in  the  purchase  of  land,  and  another  as 
to  the  land  itself.  In  the  case  of  the  Duke  of  Devonshire  t.  Ca* 
ifmJiib$  k  did  not  occur  to  any  person  that  the  execution  of  the 
piMver  should  be  construed  by  die  doctrine  of  cypres.  The  cer- 
tificttte  of  j/dami  r»  Adams  was  wrong,  if  that  could  have  been 
done }  for  thete  it  should  have  been  adjudged  that  the  daughters 
should  take  estates  tail  in  order  to  effectuate  the  general  intention 
of  the  testator.  In  the  present  case  it  was  clearly  the  mtemion 
of  Ae  testator  that  die  son  should  take  for  life,  and  his  issue  as 
purchasers.  The  Court  tlierefore  cannot  construe  this  to  give 
an  estate*tail  to  th^  son,  in  order  to  give  eflect  to  the  intention  of  ^ 
the  testator  according  to  the  doctrine  of  cypress  because  that 
would  )tt  giving  to  htm  an  estate  which  the  testator  never  in- 
tended. The  esse  of  Ck^man  v.  Brawn,  on  which  that  of  Pitt 
V.  Jacison  is  suppcfsed  to  be  founded,  was  very  propedy  deter- 
minedi  but  detetmined  on  diHerent  grounds.  There  in  all  pro- 
bability  some  words  were  omitted  in  ttanscribing  the  will,  and 
it  tias  arguibd  that  die  Coutt  might  supply  those  words,  and  de* 
letmfaie  ftec6r<Bng  to  such  supposed  intention  of  the  testator  t 
btt  the  Court  detetmlfled  on  the  precise  words  of  the  wtll^  and 
dU  not  eMStfue  it  cypres.  There  Lord  Mansfield  said,  «  A 
^  Oomrt  of  jttsdee  msy  construe  a  will,  and,  from  what  is  ex- 
'<  fiessed^  rieeessatBy  hnply  an  intent  not  particularly  specified 
ff  in  WMs«  Bttt  we  caimor,  from  ariiitniry  conjecture,  though 
«t  feimded  upon  die  faighest  degree  of  probability,  add  to  a  will, 
««  or  tepply  the  omissicMls.  Lotd  Hardmcie,  diough  generaHy 
<<  libend  in  eofistfttlng  the  intent  of  testitors,  would  not  supply 
.  <'»  cOttdngcaey  oftihsed  in  die  most  favourable  case  that  could 

••  exist. 
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1788.     "  exist."    In  Shepherd  v.  Shepherd^  the  Court  held,  that  though 
— —  -they  could  not  supply  words  in  order  to  speak  what  was  evi- 
^^Igai^T  ^^^^y  *^  intention  of  the  testator,  yet  when  the  intention 
Hard-     appeared,  and  it  is  expressed  in  legal  terms,  they  could  not  give 
and  Others.  ^^  ^*^  ^"7  Other  construction.     In  the  present  caee'it  is  con- 
tended, that  the  construction  shall  not  only  be  against  the  mani« 
fest  intention  of-the  testator,  but  also  against  the  legal  construc- 
tion of  the  words.     By  the  will,  an  express  estate  for  life  is  given 
to  James  Dunn  the  son  :  now  there  has  always  been  a  strong  in* 
clination  in  the  Courts  to  give  the  real  effect  to  the  intention  of 
every  testator,  where  he  uses  the  expression  *<  for  life ;"  and  in 
,        construing  such  wills,  if  a  greater  estate  be  given,  it  is  by  operm« 
tion  of  law  merely.    It  appears  from  other  circumstances  too, 
that  the  testator  did  not  mean  to  give  more  than  an  estate  for 
life ;  he  seems  to  have  understood  the  law  and  the  terms  wUch 
he  has  used,  for  he  proceeds  to  give  the  tenant  for  life  powers 
which  do  not  belong  to  an  estate  for  life  ;  he  made  him  tenant 
for  life,  without  impeachment  ef  nvastey  and  gave  him  the  powet 
of  making  leases  for  a  term  of  years,  and  a  settlement  on  his 
wife  and  children  and  their  issue.     And  the  prior  limitation  to 
the  son  shews  for  what  purpose  the  words  <<  in  default  of  issue'' 
were  used ;  they  do  not  create  any  condition  on  which  the  sub. 
^  sequent  limitation  is  to  take  efiect;  but  they  merely  express  the 
discontinuance  of  the  former  estate.    And  if  the  eonstructbn 
contended  for  by  the  defendants  be  adopted,  this  absurd  con- 
sequence will  follow  \  that,  as  to  other  parts  of  the  estate  not 
within  the  power,  the  very  same  words  in  the  will  will  be  con.- 
strued  to  give  an  estate  for  life  to  Jama  Dunn  the  son,  and  an 
estate-tail  as  to  this  part 

For  the  defendants  it  was  urged,  that  the  appointment  by  the 
will  of  James  Dunn  the  father  must  be  considered  as  part  of 
the  original  settlement,  and  engrafted  upon  it;  and  unless  it 
would  stand  good  there,  it  cannot  be  good  as  the  execution  of  - 
the  power  under  it.    Now  the  original  settlement  was  in  1713;- 
by  diat  an  estate  for  life  was  limited  to  James  Dutm  the  father^ 
who  was  then  about  to  be  married,  which  was  not  spent  till 
1767,  being  54  years  after  the  creation  of  it.    Then  by  the. 
subsequent  execution  of  the  power  contained  in  it,  an  estate  for 
fife  was  given  to  a.  person  not  in  being  at  the  time  when  the 
original  settlement  was  made^  who  could  not  alienate,  and  the 

Children 
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tUldten  of  that  unborn  person  are  attempted  to  be  nuule  to  take     1788. 
tLS  purchasers.  So  that  that  second  life  must  also  be  spent^  and '  ■ 

a  son  or  daughter  of  the  age  of  21,  before  any  power  of  aliena-  ^^^^^ 
tion  could  be  exercised.    Such  a  disposition  could  never  have     hab*- 
taken  efiect  by  law,  if  it  had  stood  in  the  original  settlement  1  gJd^otben. 
because  it  is  not  permitted  to  a  person  to  make  an  estate  una* 
lienable  beyond  lives  in  being  and  a  limited  time  afterwards^ 
namely,  21  years.    Upon  what  principle  then  can  it  be  con- 
tended, that  a  man  may  appoint  a  deputy  to  do  that  which  he 
could  not  do  himself;  that  is,  do  the  same  thing  in  an  indirect 
way,  which  the  law  would  not  permit  to  be  done  directly?  That 
auch  an  attempt  to  create  a  perpetuity  is  void,  has  been  repeatedly 
decu'/^il  in  various  cases:  but  at  the  same  time,  in  setting  aside 
sucli  dispositions,  the  Courts  have  adopted  another  principle,  and 
have  endeavoured  to  eflcctuafe  the  intendon  of  the  parties  as  far  ' 

as  by  law  could  be  done.  In  Humberston  v.  Humhrjtcn  (a), 
where  a  similar  attempt  to  this  was  made,  the  decision  of  the 
Court  of  Chancery  was  governed  by  these  two  principles.  For 
when  esutes  for  lives  were  successively  limited  to  unborn  child- 
ren, inasmuch  as  this  tended  to  a  perpetuity»  it  was  held  void; 
but,  that  the  intent  of  the  party  might  prevail  as  £ir  as  the  rules 
of  law  would  allow,  it  was  decreed  that  all  the  devisees  in  being 
should  take  estates  for  life,  but  that  the  limitation  to  the  sons 
unborn  should  be  in  tail.  This  is  a  decisive  authority  upon 
principle.  Again,  in  the  case  of  Spenar  v.  The  Duke  of 
MarHonmgh  (*),  a  naore  subtle  attempt  was  made,  but  without 
efiect,  to  break  through  the  rule  against  the  perpetuities.  There 
successive  estates  for  lives  were  given  to  persons  in  being,  and 
estates-tail  to  the  unborn  children  of  those  persons*  Trustees 
were  then  appointed,  and  a  power  given  to  them  upon  the  birth 
of  those  children  respectively,  to  divest  their  estates*tail,  and  give 
them  estates  for  lives.  The  contrivance  to  evade  the  rule  of  law 
in'diat  case  is  a  strong  argument  to  shew  that,  in  the  opinipn  of 
the  tedtmed  persons  who  were  consulted  on  that  occasion,  estates 
for  liifeon  strict  settlement  could  not  be  given  to  persons  not 
in  essezX.  the  time;  but  by  an  ingenious  device  they  attempted 
^  to  do  indirectly  what  they  were  well  aware  the  law  would  not 
^lSAbtttl>  be  done  directly.     But  this  attempt  was  frustrated  in 

(«)  I  p.  H^m,  33».    The  new  edhion  fi?a  a  conrect  note  of  the  deaee. 
(*)  5  Br%.  /».  C.  59a. 

die 
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X7M.    tkc  House  of  Lords,  upon  the  opmioa  of  Locd  N^rtbh^n  «^ 

aU  the  J4idg08.    Now  this  is  «t  least  as  stroog  an  attempt  to 

^!S/*jr*  fi<^^  ^P^P^^itjr  as  diflt  was,  and  must  therefore  be  Toidupoti 
Ham-  the  tame  principle.  And  lUs  is  not  at  all  like  the  cases  cited 
^^^Smi.  ^  rcmaiadera  to  perseois  after  estates  for  lires  to  monks  aaid 
othersy  who  are  incapable  of  taking  at  aO^  whefe  the  remainder 
are  said  to  vest  iosttMdiately;  for  there  the  remainders  wete 
vested  in  pneom  then  in  being,  and  did  not  depend  on  the  pre^ 
cedent  estates.  As  lUs  appointment  to  the  pUintiff  mnlt  be 
taken  lt>  be  part  of  the  original  deed  of  aettlementt  it  isa  limttn* 
don  of  a  contingent  retnainder  to  a  person  not  in  beings  depend** 
ent  on  other  contingent  temainders  too  remote  to  take  eflect^ 
and  therefore  void.  Here  the  limiution  to  the  plaintiff  is  nM 
to  take  efiect  till  afcer  an  indefimte  £ttlttre  of  issue  of  certab  per- 
sons unborn;  for  so  the  words  *<  in  default  of  such  issne"  'must 
be  taken  to  mean:  then  it  is  not  possible  bj  the  rules  of  bw 
that  this  limitation  over  can  take  efiect  at  ally  either  as  a  €on«. 
tiogent  remainder,  or  as  an  executory  devise;  not  as  a  remain^ 
der,  because,  if  the  intermediale  estates  are  void,  the  heir  will 
take,  as  being  entitled  to  every  thing  not  legally  devised  away 
from  him,  and,  if  the  preceding  estates  fail,  the  remainders  de* 
pending  on  them  must  fail  also^  nor  as  an  eacecutory  devise,  it  be* 
ing  too  remote,  as  not  taking  efiect  till  after  m  indefinite  failore 
of  issue.  It  may  be  said  that  the  words  «<  in  default  of  such  issued 
may  be  expunged ;  but  that  has  never  been  done»  unless  to  ef- 
fectuate the  manifest  intention  of  the  testator;  and  all  the  cases 
go  to  that  point,  audi  as  SetOUrpod  v.  EJgi{a)9  and  variona 
others.  Then  it  remains  to  be  considered  what  the  intent  is; 
and  of  that  diere  can  be  no  doubt  bat  that  the  testator  meant  to 
p9t  J.  Dumi  the  son  an  esta«e*tail ;  for  he  meant  that  tho 
issue  of  that  son  should  inherit,  and  that  his  daughter  should  m>t 
take  the  estate  out  of  the  family  j  and  the  only  legal  method  of 
efifctuffting  that  intention  is  by  making  J.  Dunn  the  son  teke 
a«  estate-tail,  instead  of  an  estate  for  Ufa.  The  only  case  which 
seems  in  any  degree  to  contvadiet  such  a  construction,  is  dkat  of 
The  Dttke  of  Devonshire booA  Others  v.  Lord  Georp  C0ifendisb(t}i 
boa  that  case  was  determined  on  other  gfoundsi  and  there  were 
aisomanyparticular  cirawnatanees  which  dastinguish  it  iiom^ia« 
There  the  appointment  for  life  to  the  defendant  was  held  good» 
because  all  the  tenants  for  life  were  in  being  at  the  creation  of 

$  (a)  X  8M.  t%g,  (li)  H.  t%  a  3, 

the 
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At  power;  and  the  Duke  only  did  diat  wUch  die  tetdor  niglil    ifSS. 
henelf  have  done.     It  has  been  aigoed  too  thatf  dm  appoiBt-  ■ 
ment  may  be  good  in  part  and  bad  in  part;  badaato  die  inler*  ^^y* 
mediate  estates,  and  good  as  to  the  lemalndcr;  and  Altamnier  t.     Slao- 
jfi^xoMiT  has  been  died  in  o^der  to  piovc  die  principle;  but  the  ^oSen^ 
only  principle  dedncible  from  diat  case  is,  that  wheve  a  power  is 
eompletely  executed,  and  somctlung  m  JkmdmA  b  addcd^  if  the 
boundaries  can  be  dearly  distiagoishec^  the  execndon  shaft J» 
good  as  far  as  the  power  warrants  it,  and  void  for  die  lesidue. 
That  principle  does  not  apply  here;  for  here  is  not  a  eompktB 
execution  of  the  power  in  the  first  instance ;  and  as  die  interme^ 
diate  estate  ia  bad,  the  subsequent  limitadon  which  depends  upoa 
it  must  fall  also.    Neidier  docs  die  case  of  Aitms  and  Atom 
establish  the  position  contended  for;  fior  the  principal  point  there 
cannot  weigh  in  favour  of  the  present  plaintiff,  in  as  much  as  the 
execution  of  the  power  was  held  good  for  die  lives  of  the  daugh- 
ters in  that  case,  and  nothing  was  determmed  widi  respeet  to 
the  subsequent  limitations ;  and  there  too  all  the  children  were 
living  at  the  creaticm  of  the  power.    But  upon  the  authority  of 
Chapman  and  BrowHf  and  Pitt  and  Jackson^  it  is  dear  duU 
Jtames  Duftn  the  son  took  an  estate*tail  in  this  case;  which 
entail  being  since  regularly  docked,  the  plaintiff's  claim  is  barred. 
Bdixbr,  J.  upon  the  first  argument  observed,  ist,  That  if  a 
subsequent  limitation  depended  upon  a  prior  estate,  which  was 
void,  the  subsequent  one  must  fall  together  with  it.    if  indted 
the  subsequent  limiudon  was  not  dependent  upon  the  other,  it 
m^ht  then  take  pbice  notwithstanding  the  first  was  bad. 

Theot  as  to  the  legality  of  the  appointment  of  an  estate  for 
life  to  Jama  Dunn  the  son,  under  the  power  reserved  in  the 
settlement;  every  execution  of  a  power  must  be  coupled  widi  the 
power  itself,  so  that  those  who  claim  under  die  execution  must 
derive  their  title  from  the  power.  Now  suppose  in  the  original 
aetilement  which  contains  the  power,  the  esute  had  been  ttmileil 
ia  the  same  manner  that  it  is  in  the  will  to  Jamft  Dtmm  the 
son  for  life,  it  would  have  been  void;  for  tl^e  was  no  such  , 

peiaoo  m  tsse  at  the  time.  Then  can  any  estate  or  use  which  is 
limited  by  the  execution,  be  good,  which  woukl  have  been  voi4 
if  inaened  in  the  original  power?  In  the  case  of  the  Duke  of 
MarWmnmi^  against  Lord  Godolfbrn^  in  Cane*  Ttt,  33  GW.  t. 
there  was  a  clause  inserted  in  the  will*  that  certsun  trustees  and 

their 
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1 788*    their  heirsj  on  the  birth  of  each  son  of  the  tenants  for  Ufe,  should 

-— -**—  revoke  the  uses'  limited  in  tail  male,  and  limit  the  premises  to 

^'^'^^  them  for  life,  with  remainder  to  their  sons  in  tail  male.    Iiord 

Hard.     Norihington  there  said,  « this  is  a  clause  so  new  as  not  to  have 

and  othen.  acquired  a  name.  It  is  a  wonder  that  it  should  be  a  quesdon  in  a 

Court  of  equity^  wlucb  is  a  jurisdiction  of  reason.    Whether, 

though  the  Duke  of  MaMorough  could  not  lock  up  his  propertj 

in  this  manner  himself,  yet  might  he  not  deliver  up  the  keys  to 

another,  and  empower  him  to  do  it?  that  is  to  say,  in  other 

words,  ttonfiaUstfacerepersey  sedpoUst  per  oBum^  mnper  £ree* 

tum^  sedptr  Mijuum.  If  these  innovating  modifications  are  to  be 

allowed,  as  the  law  is  a  system  of  wisdom,  it  would  allow  it  by 

direct  limitation;  but  to  say  this  tannot  be  done  by  direct  limita- 

tibn,  and  yet  to  say  that  the  thing  may  be  done  by  I  know  not 

what  magic,  would  make  it  a  system  of  puerility  and  jargon/* 

After  the  second  argument, 

BuLLBR,  J.  said,  that  as  it  had  not  been  unusual  of  late  years 
to  state  the  reasons  on  which  the  Court  certified  to  the  Chancel- 
lor,  he  should  deliver  his  opimon  immediately  in  open  Court,  as 
he  had  no  doubt  upon  the  question. 

It  is  material  to  consider  what  are  the  limitations  in  the  settle- . 
ment,  and  the  words  of  the  execution }  because  it  seems  to  me 
that  there  is  another  ground  not  mentioned  in  the  argument* 
which  would  renddr  the  execution  void.  After  stating  the 
power  and  the lexecution,  he  proceeded:  I  take  it  to  be  a  dear 
rule  of  hw  on  the  execution  of  a  power,  that  the  execution  most 
have  a  reference  to  the  power  itself  $  and  that  a  person  claiming 
under  the  execution,  takes  under  the  deed  by  which  the  power  is 
created  i  and  therefore  that  the  uses  limited  by  the  power  must 
be  such  as  would  have  been  good  if  limited  by  the  original 
deed.  If  that  rule  be  law,  it  puts  an  end  to  the  case.  There 
are  many  authorities  which  seem  to  establish  this  rule,  though 
none  in  which  it  is  expressly  laid  down  in  terms.  A  distinction 
has  always  been  made  in  the  Court  of  Chancery  between  articles 
of  marriage  andrdeeds  limiting  the  estate  to  present  uses.  Where, 
the  whole  rests  in  covenant,  the  Court  of  Chancery  will  direct 
the  esecHtion  as  strictly  according  to  the  intention,  as  they  can 
consistently  With  the  rules  of  law.  It  is  impossible  that  the  case 
of  Cits^  and  Cusaci  (a)  could  have  been  determined  on  any 
(«)  Dmh  ?m>  1714*    I  Bn*  P.  C.  47a 

Other 
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Other  ground  than  that  which  I  have  stated.  That  was  a  cove-  1788. 
nant  in  marriage  articles,  that  lands  should  be  settled  on  the  hdrs-  — ^- 
male  of  the  marriage  in  such  manner  as  counsel  should  advise,  ^^^j^^  ** 
There  could  be  no  doubt  but  that  on  such  a  covenant  the  Court  of  Hako- 
Chancerj  would  have  decreed  a  strict  execution  of  the  power  ac-  nd  Ochcn. 
cording  to  the  intention:  there  was  no  execution  of  it»  but  the 
House  of  Lords  decreed  an  estate^tail  to  the  son*  because  he  not 
being  in  esse  at  the  time,  he  could  not  have  taken  an  estate  for  life. 
Next,  the  case  of  the  Duke  of  Marlborough  is  decisive.  There» 
though  the  same  objection  did  not  hold  to  the  trustees  themselves 
for  their  life-estates,  because  they  were  all  in  bong,  yet  as  the 
object  of  the  trust  was  to  correct  the  estates-tail  by  means  of  the 
trustees,  and  change  them  into  life-estates  as  soon  as  the  objects 
came  in  being,  the  whole  was  held  void.  In  a  WVs.  337,  diere 
is  an  able  opinion  of  Wilmot  on  this  point,  who  ssud  that  he  had 
known  a  case  where  there  had  been  only  one  child,  that  that 
child  under  such  a  power  as  this  had  been  made  tenant  for  life, 
with  a  remainder  in  tail  to  its  issue,  but  he  much  doubted  whether 
it  could  be  legally  done ;  manifestly  pointing  out,  that  if  a  child 
to  whom  an  estate  is  limited  under  a  power,  is  not  bom  at  the 
time  that  the  power  is  created,  he  can  only  take  an  estate  of  in- 
heritance. The  case  of  The  Duke  of  Devonshire  and  Cavendish 
does  not  apply,  for  there,  all  the  children  were  living  when  the 
power  was  created.  And  reasoning  on  that  pcunt,  it  is  necessary 
to  consider  how  far  the  Court  of  Chancery  go  in  cases  of  marriage- 
articles.  In  Alexander  and  Alexander,  the  Master  of  the  Rolls 
thought  that  if  the  power  had  been  executed  by  the  mother  on 
the  advancement  of  the  daughter  in  marriage,  it  might  have  been '. 
supported  as  an  execution  in  strict  settlement,  which  must  have 
been  on  account  of  die  consideration  and  the  mutual  consent  of 
the  mother  and  daughter }  and  considering  it  as  a  gift  of  the  mo- 
ney  absolutely  from  the  mother  to  the  daughter,  and  the  settle- 
ment of  that  money  by  the  daughter ;  but  as  she  had  not  pursued 
that  line,  it  could  not  be  good  as  an  appointment  by  will. 

The  second  ground  on  which  the  plaintiff's  title  has  been 
tested  is,  that  if  the  immediate  limiutions  in  strict  settlement 
to  the  son  are  void,  it  shall  accelerate  the  plaintiff's  remainder  in 
foe;  But  the  case  of  Alexander  and  Alexander  b  decidedly  against 
h;  for  the  Master  of  the  Rolls  there  said,  that  thou^  the  children 
cooU  not  take»  yet  they  should  prevent  the  limitation  over. 

When 
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Rosniioif 


1788.  When/tkb  case  vas  ditecled  to  be  sent  befe,  the  Lord  Chancellor 
very  ftopalf  obeonrMl,  tint,  if>  support  this  argument,  the  testa- 
tor iMist  be  consUhered  as  ktending  that  if  the  first  use  was  bad, 
the  MbfOfoent  fimkatioA  sliould  take  place,  though  this  seemed 
mni'  othMb  «A  oaBtvsMirdiiiarj  attempt  to  attribute  to  him«  k  would  be  es- 
tsaordinarjr  indeed,  for  dien  it  must  be  said,  that  though  the 
testator  hM  eiqiressed  an  intention  in  hb  wiH  to  provide  for  hh 
son  and  his  issue,  the  grandchild  should  be  disinherited :  which 
nvse  be  the  consequence  if  the  plaintiff's  remainder  should  be 
aceelerated.  The  case  of  Mams  and  Adams  does  not  apply  here ; 
Ibrtkeie  the  estate  was  limited  to  daughters  in  being  j  and  iris 
mateiisd  to  consider  how  that  estate  was  divided.  It  was  divided 
imo  moietiesi  one  moiety  to  one  daughter  for  life,  remainder 
to  her  issue;  the  other  moiety  to  the  second  daughter,  remain- 
dev  to  her  iesooi  with  crose  remsdndera*  The  Court  there  say, 
that  the  diqositioa  of  the  inheritance  to  the  children  was  void, 
hot  tbae  the  esiutes  for  life  wene  good  $  that  is,  the  esutes  for  life 
to^aoh  of  the  dsters  in  theur  respective  moieties^  reddendo  sinpda 
Aigulis,  Heffe»  if  tbe  remainder  cannot  be  accelented,  it  be* 
oomes  immateiial  whether  the  appointment  under  the  power  be 
void  or  aol.  If  void,  the  son  took  an  estate-t»l  under  the  set* 
tbment,.  barred-  the  entail  by  the  recovery,  and  devised  to  the 
defendant ;.  i£  not  void,  he  took  an  estate-tail  under  the  will, 
in  Older  to  give  efleot  to  the  genorai  intent  of  the  testator. 
Thoquestion  vdiethcror  not  the  son  took  an  estate^tail  under  the 
will,,  depends  very  much  on  the  cascs^  of  Chafman  and  Brown, 
and  jPitf 'and  JoihsoH.  The  grounds  on  vi4iich  th6  Master  of  the 
BoUs  seema  evidently  tohavegone  in  dii» latter  case  are  deeisiv^ 
aidiough  die  eapfession  attitbuted  to  Mm  in  the  Report*  is  not 
aoeumtdy  taken,  namely,  that  the  whole  i^pomtnvsntto  A^aty^ 
Smitb  by  the  will  was  void,  and  yet  that  she  took  an  estatO'tatl 
undtor  it^  That  detenmnadon  must  have  been  on  this  prinoiplie^ 
ttMJw4iere  theie  is^a  general  and  a  paitkul^  intent,  anid  the  par* 
ticular one  cannot  taki&efltet,  the  wwds shall beso construed  as^ 
t»^  oAottd  the  genend  intent«  The  d6citine  dicypi^es  goes 
oii4kaspriftoi{de.  TbeMister'oftheRMts^roundedhisopifiiatt 
ointte  caae  of  Ch^mtm  and  J^vttur,  whet%  the  Court  said,  thar 
arthe. will  oouM'  not  operato so  as^ tt»  give  aReataie  fbr  life  t»' 
ttaar  un^m  aevoT  RepmMi  wMi  an  eilite«^H*t^hia  issuer 
tbeiKftms  tlM'  ttbortt  soir  dftmld  takfr  aff  oitaiettalt; 

There- 
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Hiere  is  mother  objectaon  here  which  pediapa  may  render  the     17^* 
whok  execttdon  of  the  power  void  j  for  Jtanei  Dmn  die  father 


haa  given  the  estate  charged  with  the  paymentof  his  debtejwhichr  ^J^^* 
he  had  no  authority  to  do.    But  I  am  dearly  of  opinion  that    n^m^ 
Jama  Dwm  the  son  took  an  estat»^V  either  under  die  settle-  «S*oS^ 
«ieat^  or  under  the  wiU. 

Tim  cerfifi^0f.  ef  tie  Judges  noas  na  preparediitu  time  ^  he  dJiimeA 
to  the  Cioifeelkr  in  this  Term.     Vide  post.  jSoi  76lr 


Th£  King  against  Jubd.  Mmi^^, 

npHE  defendant  ws^  brought  up  on.  tUa  day.  hj^z  writ  of  ke^  Akhooih  it 
^    teas  cf^rpusy  from  Hertfind^  in  oidor  ta  be  hailed^    Hi^""*."^ 
comnutmisht  being  read>  waa  as.  fblbwa:  .  in  ■  warrant 

Hffifrrdy.  to  vdt^  To  all  constables,  Isfc.    ReceiaB  into  your  t!^^^ 
custody  the  body  o£  Henry  Judd^  of  Stmttedi  e9rr.hemnth.an1t  *«v  ^ 
you,,  being  diarged  before  ua,   ^c.    by  the  oath  of  Gwy  the.ai^.' 
SmrAr,  Thomas  SaviOe  the  youjigei^  and  Mutievf  Stipf^  'Ab.i^^J^ 
givMig  two  guineas  to  Daniel.  Wright^  bte  o£  Alkniy^  in  the  sai4: 7«t  tiBlm'  it 
county  of  Hertford,  on  lath  May  last,  at  Stmeted^.^e.  [wUdb.  J^l^o^ 
Z>.  ITn^ib  stands  convicted  of  a  buiglary  in  the  dweUing-hoia*  '^  ^^ 
of  the  said  Gforge  Sworder,  at>  Csr.  at  the  last  aasioBeSi  fcr  the  lufioi""^ 
said  county]  to  disturb:  die  dweUing-house  of  Ac  wuh  George- ^^^^* 
SwardeTf  at,  ^c*    Jetd  also  with  gjvii^  to  NoAamel  Maadf.  of  ^^^w^  to 
StecUng  PeOam  in  the  said  county,  cfaarcoatbumer,  abo«l  a  fcSilnL***' 
fonnight  after  harvest  last,  a  guinea  and  an  half  toJteep  on.  with.  ^^^"^  ^ 
the  said  Geor^  Sworder  as  tfae.satd./f.  ibna/  had-  than  be|;iitt,.^^^d^. 
afid  to  da  him  the  said  George  Smeo^der  aU.  tba  mbeUif  he  t^^^j 
could,  except  killing  him.    JmL  for  beingi^  accessei^  with  tfa*  ^'^^ 
saidiV.  Bjxnd^  wbo.was,  on  29th  iJaawfcr*  last,  committed  to- J!  ST'' 
Hertford  gaol,  on.  the  oatha  oft  the  said  George^  S^ooadotr  ^^^^^Lm^\ 
othen^  as  well  as.  uqpoa  his. own  confession,,  in  wtUuUy  aoA.^  ' 
malttdonslf.  setting  firof  to  a  paneel  of  onthreslied  wlieat,.  iiL 
Siadtmg  Pi/iovf^afoseaaid^  in  the^  night  of  Jffednetday26de.D^^ 
<tmhrl^ti  which  waa  the  piiopefty»of  the  sasd  G^  Siworderi^  aadc 
tirnhhc  thesaid  itf.  Rand  hath  confessed  ha  did  ^  the  requeal 
ckiihtmiAI^StnryJnddj    These  are  tbentea^  tfri    Signadibp 
eleren  justices. 

It 
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X788.        It. was  objected,  that  this  commitment  contained  no  charge  of 
felony,  and  therefore  that  the  defendant  was  entitled  either  ta 


^''^^^  be  discharged  or  bailed  under  the  habeas  corpus  act  {a).  With 
Jooo.  respect  to  the  two  first  charges  in  the  indictment,  it  was  admit- 
ted, that  neither  of  them  was  sufficient  to  detain  the  prisoner  in 
custody.  The  latter  was  contended  by  the  prosecutor  to  be  a 
charge  of  felony  within  the  9  Geo.  i  c.  22.  which  makes  it  fe- 
lony to  set  fire  to  any  house,  Igc.  or  to  any  eocky  mow^  or  stacks 
ofcomn.  The  objection  to  the  sufficiency  of  this  part  was,  that  it 
was  not  charged  to  be  done  feloniously  /  and  the  defendant  was 
only  charged  with  being  accessoryito  the  wilfully  and  maliciously 
setting  fire  to  z  parcel  of  unthreshed  com,  which  was  no  ofience 
within  the  statute.* 

Erskine,  Alingajy  and  Garrow^  for  the  prosecution.    Sylvester 
and  Fielding  for  the  defendant. 

AsHHU&ST,  J.  However  improper  the  defendant's  conduct 
appears  to  have  been  upon  the  proceedings  before  the  jusdces, 
yet  unless  it  appears,  upon  the  face  of  the  commitment  itself, 
that  the  defendant  is  charged  with  a  felony,  we  are  bound  by  the 
habeas  corpus  act  to  discharge  him }  taking  such  bail  for  his  ap- 
pearance to  take  his  trial  as  we  in  our  discretion  shall  think  fit, 
according  to  the  circumstances  of  the  case.  And  therefore  the 
question  is.  Whether  there  is  specified  in  thb  commitment  such 
an  ofience  as  amounts  to  felony?  It  is  admitted  that  neither  of 
the  two  first  charges  in  the  commitment  amounts  to  felony. 
With  respect  to  the  last  charge,  it  is  not  that  the  defendant  was 
an  accessory  with  Rxmd  in  filommisly,  but  only  vritb  vtilfidly  and 
maliciously f  setting  fire  to  a  parcel  of  unthreshed  wheat.  And 
though  it  is  not  necessary  that  the  word  ^<  feloniously*'  should 
be  used  in  the  commitment ;  yet  it  ought  to  appear  on  the  facts 
stated  to  be  in  law  a  felony,  and  within  the  description  of  the 
act :  now  the  statute  has  only  made  it  felony  to  set  fire  to  a  cock^ 
mow,  or  stocky  of  com  i  and  the  defendant  is  not  charged  with 
either  of  these.  Whatever  words  the  Legislature  used,  we  must 
suppose  that  they  knew  the  meaning  of  them ;  and  if  a  justica 
[5  T.  R.  uses  the  same  words,  we  are  bound  to  suppose  that  he  intended 
'^^  them  in  the  same  sense ;  but  if  he  makes  use  of  other  words, 
he  must  be  more  precise.  Now  here  a  parcel  of  com  is  too  in- 
definite a  description.  It  does  not  come  within  the  descrip-- 
tion  of  the  act,  and  we  cannot  say  how  much  it  is.  Tweotf 
cars  of  wheat  is  a  parcel.    Therefore  I  am  of  opinion  tfaat» 

(«)  3lCfr.%c.a. 

as 
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«s  the  warrant  of  commitment  does  not  charge  the  defendant   't^it^ 
with  a  felony,  we  are  bound  to  bail  him.     With  regard  to  the 


quantum,  of  the  bail  j  although  the  nature  of  the  defendant's  ^^' ^*^* 
-crime  is  not  rerj  accurately  stated,  yet  as  sufficient  appears  on  J»dd. 
^he  depositions,  returned  with  the  commitmenti  to  shew  that  he 
-has  at  least  been  guilty  of  an  enormous  offence,  I  think  we 
-ought  to  take  ample  security  for  his  appearance ;  and  that  he 
-himself  should  be  bound  in  looo/.  and  four  sureties  in  500/. 
-each  (a). 

GtiosBi  J.  It  is  not  necessary  that  the  act  should  be  charged 
in  the  warrant  of  commitment  to  be  done  fehfdci;  it  would  be 
iiufficient  if  on  the  facts  stated  we  couid  not  but  see  that  the  act 
ii^s  feloniously  committed.    If  therefore  ^  parcel  ol  wheat,  ex  * 

nn  fermiHi,  described  a  cock,,  tmwf  or  stacks  of  wheat,  I  should 
be  of  opinion  that  a  felony  was  sufficiently  charged  in  this  com- 
-nutment :  But  I  think  that  it  does  not ;  for  if  in  the  act  of  re- 
mdmig  a  slack  of  com  from  a  farmer^s  yard  to  his  barn,  a  small 
parcel  dropped  by  accident,  the  setting  fire  to  that  parcel  would 
-not  be  an  ofience  witlun  the  act  of  parliament.  As  to  thb 
suredcs  which  we  in  our  discretion  should  require ;  I  am  of 
opinion  that  the  security  mentioned  by  my  brother  Ashhurst 
•ought  to  be  giren,  since  we  cannot  but  see  that  the  defendant 
has  been  guilty  of  a  most  atrocious  act. 

Defendant  bailed,  himself  in  1000/.  and 
four  sureties  in  500/.  each. 

(a)  BuUer,  J.  was  unable,  on  accounf  of  lljnesty  to  anend  on  this  or  any  subse- 
"qucnt  day  in  the  tern. 


Roe  against  Cock.  Tueuiay, 

l^ALDWIN  shewed  cause  against  a  rule  for  setting  aside  if  phintiff 
judgment  of  non  pros  in  this  cause  fpr  irregularity.    The  ***'?|[][J\,ng 
above-mentioned  defendant  and  another  were  joined  in  the  writ,  of  two  de- 
and  the  declaration  was  filed  against  the  other  only.    He  admit-  g^^  '„ 
"ted  that  if  no  proceedings  had  been  had  after  suing  out  the  writ  1»«  writ,  and 
one  defendant  alone  could  not  have  si^ed  judgment  of  non  end  agaimtt 
pros,  as  in  the  case  of  Po^tt  v.  White  (a),  because  it  would  jJj^tSfmiJ*' 
then  haye  been  a  joint  action;  but  he  contended  that  by  the  »sn  ju^s- 

*  mentofffM 

^rvn    So  if  pbintitT  seiYes  notice  of  declaration',  or  takes  out  a  rule  for  time  to  declare  asainit  one 
only,  and  does  not  proceed  agaimt  the  other. 

VoL-n.  S  practice 
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1788.    ptacdccof,tfccCoimapbiu6ffm5qFJow»6wpci^ 

. tkoughi  the  caMct  of  action  m^f  Wdiflfewiu  agumt  *fni»  ««rf 

^•^  a&eiwarck  scwr  the  action  by  dwlvpg  ag;«Mi  each  lepavatQ^* 
S^-  And  the  instant  a.  dccla«atio»»ddiwwd  ugiml  one  dcSMt- 
ant»  u  becomes  a  separate  action.  Tktxdotc  m  ^m  eaaCs  •» 
the  plakitiff  had  tcypfcd  by  4edariig  agaiftst  ^  oth«f  d^en^ 
ant  alone,  it  was  conpetoit  to  ihw  defaffdant  to  fisi^  f^ 
incnt  of  aw  /»ra/.  If  k  were  Q^v/mih  by  *e  pWwiiflPi  j(W»- 
ing  several  defendants  in  a  writ,  no  one  alone  could  A^  Judg- 
ment of  mn  pvsy  though  tbPFC  sbrald  be  no  caise  ^  «tion 
against  the  othessw 

GiWj^  in  support  of  the  rule,  laid  that  if  ^WB  of  muA^ 
^  fendants  sign  judgment  oSmnfroti  it  o|^ciaM  sis  a  mn  prot  bf 

^:  and  as  it  applied  that  in  the  pusenl  caae  tbcpbliooff  iiK«s 
actually  proceeding  against  liie  otbnr  defendant,  dMt  judgpnei* 
of  «fli»/fi0/ signed  by  this  defiendaatwaiirsccukui*  Iftbeplator 
tiff  bad  proceeded  fiuther  against  bod»  Aesc  defearianc^  and  had 
obtained  judgment  s^nst  me,  wid  the  o^iea  weie  aequklc^ 
that  other  would  not  be  entitled  to  have  hia  coatti  fisr  die  •!»- 
tute  8  {5*  s^  W.  3.  c.  lu  Qidy  eitfmda  io  trs^Mi  aad  tbia  is 
an  action  of  ;Cmvr;  and  hefbce  that  s^ms^  ne»  joint  defcndbat 
was  entitled  tacostsi^  ^Ih^^;  tbeaefavQ  10  a  haiwbr  case  on  »  dc^ 
fendant  than  the  present^  whaae  Ae  idaantiff  baa  #»]{f  aned  out 
a  joint  writ  s^gainst  hotb» 

AsHayR£7;i  I*  Xt  is  tn^  gftbat  been  suggested,  that  a  plain- 
tiff may  join  four  defendants  in  a  writ,  and  afterwards  declare 
against  all,  or  only  one,  as  he  pleases*  In  Poweli  ▼«  JFUti  the 
plaintiff  had  not  declared  i  but  when  the  plaintiff  has^proceed- 
ed  thus  far  against  one  defendant  only,  it  becomes  a  separate 
action  j  and  it  would  be  absurd  to  say  that  neither  of  the  three 
other  defendants  couM  sign  a  judjgment  of  nonpros* 

Gross,  J.  A  latitat  is  mere  process  to  bring  ibe  pa rtiea  into 
Cbnrt ;  and  then  the  plaintiff  may  declare  against  one  or  more  of 
liie  defendants  named  in  the  writ  as  he  thinks  fit.  The  Master 
says  there  have  been  cases  where  notice  of  dcdajatioitf  and 
even  taUng  out  a  rule  for  time  to  declajse  {aj  ^\mt  one  dfi^ 

fondant 

(«)  ButUr  ▼.  V^om^  Truh  9.  Gm,  3*  ^'  A  Cat  ndc  of  xdSertoM  to  Hie  Muur.  ip 
inquire  into  the  re^Utity  of  a  judgment  of  jmv  /tm,  he  feporte4  thst  there  were  four 
dcftDdmtr  m  the  wri^  wfae  appeaRd  by  diftrenc  attornSui  Otaconly  rigneda  jii4s- 
nent  for  want  c£  dedaxing.:  and  it  wa&uuuted  on  tfaaipaiaaf  tllK  phhiiiff  Ifaat  titt 
action  prim^  /ath  wu  a  joint  action,  and  thardSae  ona  dcAadml  alette  eooM  sot  fjgn 
a  judgment  of  mmi  fm*    But  it  appcaang  tha  tlv^yUintiirhad  taken  out  a  «ik  fot 
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imdftiic  orilj,  katw  bten  held  a  sttfidt^t  «e?0ranM  of  the  action,     1 7 tS. 
ip  aa  to  entitle  the  others  te^  sign  jirigmeiK  of  mi  pm. 

Per  Curiam^  Rttle  diaehafged. 


lto« 
Cook. 


The  K«co  against  The  Mayor  of  CoLCHEStEii.       J;^^ 

TDOUi  moved  for  a  mmdmtu  to  he  diieGted  to  the  de-  Mi^d^mMs 
^^  feMbnit  ammaiiding  him  to  admic  Mr.  GWaiaiWto  the  ^^A. 
«See  of  Reeevdor  of  OdcbiOir.    He,  together  with  Erskme^  S^'ttoc 
who  DPae  foi  dMs  nik,  ackaowledged  that  ^  present  applicatioo  ^  kT^ 
iras  made  for  the  purpose  of  tryiaf^  the  merits  of  an  election,  on  ^j^^ 
the  ground  th«t  the  mayor  had  fefus^  several  legal  votes  given  the  ^ny 
for  Ckimwmlf  asul  tmpiopevly  adnutted  others  given  for  Smithies^  nmJdy  ^/^ 
tiMi  other  eandidatB,  who  was  afterwards  admitted  and  sworn  f  « '^' 
iota  the  effioe.    They  admitted  that  if  the  validity  of  an  elec-  though  both 
tion  wwe  impeached  it  any  subsequent  period,  the  Court  would  ^^^„^ 
not  grant  a  mandamus  to  admit  another  person,  till  the  officer  der  the  tame 
in  poasesnon  was  ousted  by  a  qu$  ^cwrrofM?  information.    Bnt  ^^^^ 
tfaey  contended  dut  vriiero  (he  party  praying  the  mandamus  3^1 
claimed  to  be  admitted  under  the  same  election  at  which  the 
officer  in  possession  was  supposed  to  be  elected,  the  Court  ought 
to  ^ant  a  mandamus^  in  order  to  try  the  legality  of  the  election; 
otherwise  it  would  be  enabling  a  ^mnous  officer,  who  was  per- 
haps in  possession  by  fraud,  to  impede  the  course  of  justice*  la 
the  case  of  The  King  v.  Barker  and  others  (0),  the  Court  granted 
a  mamdifmus  to  admit  a  person  who  claimed  under  the  same  dec- 
tioa  with  the  officer  in  possession.    The  affidavits  in  this  case 
atatc  that  there  was  a  aaajority  of  legal  votes  for  Grinmmd.    But 
even  if  the  question  were  doubtful,  a  mandamus  ought  to  be 
graitted,  in  order  to  give  ^  party  applying  an  opportunity  of 
trying  the  merits.    In  The  Kingy.  Bhoer{b\  Lord  Mansfield 
said,  <«  We  cannot  try  the  merits  upon  affidavit:  he  claims  a 
«<  right,  thought  it  is  litigated ;  and  that  is  sufficient  for  the  pre- 

(tf)  3  Bmrr,  I26s>  W  %  Burr,  104S* 

f&m0  !•  dMbrt  in  a  ctuse  entitled  ^  Butkr  who*  1^.^.  agaiait  C^lW  ma^t  though 
Im  hod  Ml  Mffvcd  It,  it  was  considered  by  the  Court  that  this  was  a  auSicient  indication 
of  the  plaintiff's  intention  to  declare  severally.  And  whenever  it  can  appear  *hat  the 
action  is  not  a  joint  action,  judgment  of  mem  f  rot  may  be  dgned  by  all  or  any  of  the  de- 
fendants named  in  the  writ. 

ilMiMy,  Soliokor-Gencfal,  oppoiMi  the  rfptn^  but  the  Ckwrt  held  the  iu4fPBcntj        » 
«nder  die  above  drcumauoceti  to  be  reguUr. 

S   2  **?«°' 
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1 788.     «<  sen^  purpose.''  In  a  case  (a}  cited  in  3  Binr.  1453,  4»  ^  > 

^tmiwx  was  granted  tp  proceed  to  the  election  of  a  mayori  tbougfi 

^^«^«r   there  was  a  mayor  A/irf».  .  , 

The  Mayor  Bearer^  opposed  this  in  the  first  instance,  and  contended 
CoLCHEs-  ^^  ^hc  Court  ought  not  to  grant  a  mandamus  to  admit  Grim^ 
TKx.  ^gf^  tQ  jijj  office  which  was  not  vacant  before  the  validity  of 
StmtbU/s  election  was  questioned  in  a  quofuarrafOo  itofotm&tlon. 
In  the  case  of  The  King  v.  Bants  (i),  where  an  application  was 
made  for  a  mandamus  to  proceed  to  sin  election  of  a  mayor  of 
Coffe  Castle,  there  being  at  that  time  a  mayor  di  factoy  Ix)rd 
Mansfield  said,  <<  If  the  election  were  doubtful  and  fit  to  be  tried 
upon  an  information  in  nature  oi  z  quo  warraniOf  the  Couit 
ought  not  to  grant  a  mandamus:  but  if  it  were  a  mere  co- 
lourable election,  and  clearly  void,  they  oi^hc*  Now  in 
this  case  there  is  no  pretence  to  say  that  the  election  was  only 
colourable,  and  clearly  void}  and  therefore  the  present  applica- 
tion ought  to  be  refused,  as  the  party  praying  it  has  another  re** 
medy,  namely,  by  a  quo  warranto  information  against  the  officer 
in  possession. 

The  Court  were  clearly  of  opinion,  that  it  was  a  decisive 
*  answer  to  this  application  for  a  mandamus,  that  there  was  ano- 
ther remedy  by  an  information  in  nature  of  a  quo  warranto,  by 
which  the  title  of  the  officer  in  possession  could  be  tried  as  well 
as  on  a  mandamus.  And  the  consequence  of  granting  the  fute 
would  be,  that  a  second  person  would  be  admitted  to  an  office 
which  is  already  filled  by  another,  both  claiming  to  be  duly 
elected.    Therefore 

The  rule  for  a  mandamus  was  refused }  and  a  rule  was 
granted  to  shew  cause  why  an  information  in  nature 
of  a  quo  warranto  should  not  be  filed  against  Smithies  (c). 

(«;  a  Str,  XOO^.     See  alio  %  Str»  1x57.  atid  4  Burr,  aooS. 

(i)  3  JBm-r,  1454.  (*)  Vide  R.  r.  Major,  tsTr.  of  Twi,  poit.  4  vol.  699. 


The  King  aguinst  The  Inhabitancs  of  P£nd£RRyn. 

k  u  no  ob.      A    ROAD  lying  within  the  district  of  Penderryn  had  been 

i!^.?io  presented  on  13  Geo.  y  c*  78.  /.  24.  by  Mr.  Bevan,  a 

remove  a      justice  of  the  pcacc,  as  out  of  repair }  which  presentment  had 

5T^*"^  •>««»  removed  into  this  Court,  on  the  part  of  the  prosecutor,  by 

nude  by  «     certiorari. 

juaoccof 

peac^  under  the  94th  lection  of  XJ  Gf».  3. «.  78.  tfatt  it  If  ffoteoited  by  another  than  the  jostsce 

prettntiogi  if  it  it  by  bit  content. 

Sevan 
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?  ^^noir  ^plied  on  a  former  day  for  a  rule  to  shew  cause  why      1788. 
die  writ  of  certiorari  should  not  be  quashed,  alleging  as  a  ground  . 

that  one  Morris  had  sued  out  the  certiorari^  and  was  in  truth  the   "^^  ^"*<*' 
prosecutor,  which  was  not  allowed  by  the  act,  the  only  prose-  Theinhabii. 
cutor  recognized  by  the  a4th  section  being  the  justice  himself   p"„^^: 
whdmade  the  presentment;  and  that  it  was  not  in  his  power    '  »»«• 
te  substitute  any  other  in  his  stead.   Morris  could  not  have  been 
the  prosecutor  on  the  presentment. 

On  this  day  Sbepherd  shewed  cause  against  the  rule,  and  pro- 
duced an  affidavit  made  by  Sevan,  that  Morris  prosecuted  with 
his  full  consent  and  approbation.     He  urged  how  highly  incon* . 
vedient  it  would  be  if  the  justice  himself  who  presents  was 
obliged  to  conduct  the  prosecution  through  all  its  subsequent ; 
stages.    The  act  never  intended  to  throw  so  great  a  burthen 
upon  him.     By  the  same  section  the  justices  of  assise  were  em- 
powered to  make  similar  presentments ;  and  yet  it  cannot  be 
supposed  that  they  have  leisure  or  opportunity  to  pursue  the  ^ 
prosecution. 

Per  Curiam.    The  justice  is  the  person  to  whom  the  Court 
look  as  the  prosecutor ;  he  has  avowed  the  presentment.    If  he 
consents  to  the  acts  of  any  other  person  conducting  the  prose- . 
cution,  he  takes  on  him  aU  the  responsibility,  and  is  answerable  - 
for  all  the  costs,  if  the  presentment  should  turn  out  to  be  im- ; 
proper. 

Rule  discharged. 


1 


GuLLivEE  against  Drinkwatka.  T^fXSf' 

7|^H£  defendant  suffered  judgment  to  go  by  default  in  this  Where  after 
action,  which  was  trespass  for  the  mesne  profits  a^c^^  a  u,^^nt, 
recovery  in  ejectment.    On  executing  the  writ  of  inquiry,  the  1  »nd  before 

.    .  ,.      ^        1     ,  ^  .  .         1        J' J  *n  action  of 

jury  gave  their  verdict  for  the  rent  of  the  premises,  but  did  not  :trespattfor 
include  the  costs  of  the  eject;mcnt.    The  defendant  became  a  2;^"Jj,f^. 
bankrupt  after  the  judgment  in  ejectment,  and  before  the  pre-  fendancbe- 
8^t  action  was*>brought.     A  rule  having  been  obtained  to  shew  bmi^pt, 
cauoe  why  the  inquisition  should  not  be  set  aside,  because  the  ^^^^^i^^ 
jury  had  not  given  the  costd  of  (he  ejectment  in  their  danaages,  dude  the 

costs  of  the 
ejectmeot  in  their  verdict  in  executing  a  writ  of  inquiry  in  the  action  for  mesne  profits,  the  Court 
refused  to  set  aside  ^eioquifition^^caosc  the  plaii^  might  hare  proved  the  costs,  as  a  debt,  under 
dv  ;dcfco  japt*s  commissioii  of  bankrupt. 


26%  CABES  IN  HILARY  TERK^ 

I7g8.        C/^M now  ^wed  ctute,  and  inmtcd  tint  the  coiftitf  Ae 
ejectment  wcw  beoome  b  liquidttcd  dekt>  which  nigh^  have 


®^";?^*  been  provtd  under  the  comimMiim  of  bankrupt  which  had  ieMMd 
DiiHK*  ageiftftc  the  defendant ;  and  as  the  plaintiffhad  neglected  to  fimrm 
**''**'  that  debt  under  the  coniinUttm>  the  Court  ou{^  not  to  ainee 
him  by  setting  aside  diis  verdict.  In  Jfkti  v.  Harfird  mA 
another  (a),  it  was  hdd  that  a  creditor  who  h»i  obtanod  a  Fcr-. 
diet  before  the  defendant  became  b«ikrupt»  might  prore  hi4 
ci^sis  well  as  his <W/  under  the  oommiasiM  >  though  judgosebt 
was  not  signed  till  after  the  comttisMon  issued.  And  this  m 
a  stronger  case. 

JFahtm,  in  support  of  the  rule»  contended  that  the  jury  ought 
to  have  given  the  costs  of  the  ejectment  in  cheir  verdict  in  thi4 
action.  It  is  the  constant  practice  in  actioiis  of  trespnis  for  the 
mesne  profitSi  for  the  jury  to  give  the  costs  of  the  ejectmeut  ao 
damages  occasioned  by  the  trespass  and  the  unlawful  poisoesioa 
of  the  premises  recovered.  In  GcMtk  v.  N&rib  and  Others  (*)> 
it  was  determinedi  that  bankruptcy  could  not  be  pleaded  in  bar 
to  an  action  of  tresp;its  for  the  mesne  profits.  If  then  the  piahi- 
tiff  be  entitled  to  the  judgment  in  this  action,  he  is  entitled  to 
all  the  fruits  of  it.  And  it  is  no  answer  to  the  prelent  applica- 
tion to  hMfff  that  the  plaintiff  might  have  proved  his  debt  for 
the  costs  under  the  defendant's  commission ;  because  as  tho 
plaintiff  had  two  remedies,  one  only  of  which  is  barred  by  the 
bankruptcy  atid  certificate,  he  may  pursue  the  other,  notwith- 
standing the  bankruptcy.     Cotterely,  Hooh^  DaugLg^* 

AsHHURST,  J.  This  is  an  application  to  the  discretion  of 
the  Court  to  set  aside  the  inquisition,  because  the  damages  given 
by  the  jury  are  too  small.  There  is  no  doubt  but  that  the 
plaintiff  had  another  remedy  for  the  oosts  of  the  ejectment ;  for 
being  a  liquidated  debt,  he  certainly  might  have  proved  it  under 
the  commission.  And  as  he  has  neglected  to  do  that^  and  efaosen 
to  take  the  chance  of  recovering  in  an  obh^e  way  mctfe  than  he 
could  have  ttcoverrd  in  a  direet  manner,  anjd  has  fiiiled,  I  own  I 
am  not  disposed  to  assist  him.  Though  m  many  instances  in 
actions  of  trespass  lor  nwsne  profits,  the  jury  take  into  eonsiden>« 
tioA  the  costs  incurred  in  ffeeovfring  the  possesion  by  ejectment^ 
yet  It  does  not  appear  to  mtt,  under  aU  the  eiroumstanees  of  this 
case,  that  they  were  bound  to  do  eo  here.  For  the  etatutee  n]/^^ 
tite  tb  bftnkrupti  wem  made  for  the  benefit  of  unfovenoett 

fs)  %  BM.  tirf.  (I)  Dn^  jfds. 

persons^ 
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B,  iTotete  giving  tip  tMbr%riiotefuV«tsmi%  far  a  ftk^     17B8. 

equal  ^iMikiulfoil  aniwig  iMr  CMdiltfiS,  «ic  Mtitted  td  te  4lit« 

<ilaf«edtfftli  debts  4toefKvfcim  to  iMrbtt  ^"^^^ 

Gro8e»  J.  This  h  Bke  n  iMtiM  far  a  fiew  triiA^  width  b  tnm^^ 
iMda  to  tkt  diwMiMi  0f  ilM  OKin.  Alltough  the  JM7  ftiight^ 
if  dKf  kacl  pleaMi^  have  givtM  tlia  00m  of  At  tjectmnt  aa 
OMseqwiitial  ^latoagea  hi  iK^ir  nvrdkef  (n  thn  actkM,  fet,  asth« 
flifaitir  imghi  have  pio?«d  Im  debt  ^  the  ooats  tifli«0r  the 
tomiMnkn  of  kasikraipt  wldch  has  isasnd  agnist  the  defeM^ 
daBft»  I  d9  not  chink  that  Ae  jiiry»  in  naft  Indadiog  thoie  eoits 
Id  die  danagas^  have  so  far  done  mtcmg  as  to  MfiKce  «s  to 
ineiyoae  «d  set  ^slda  the  Inqolsathim 

Rule  discharged. 


Th©  Km©  dg^Ml  Tht  Inhabitants  of  CLmoER.      ^^^' 

r'kVtVO  justices  removed,  by  an  order,  James  Whitehead  other*  A  wife  shall 
-■■   Wise  Shepherd,  and  Margery  his  wife,  from  the  township  JTa^^iSr* 
<iiAn!ezarl  to  CTttnffr,  both  in  the  county  of  Lancaster  g  and,  lopveevi. 
on  appeal  to  the  Sessions,  that  order  was  confirmedi  subject  to  tmSi^  ^^ALf^uti 
the  opinion  of  die  Court  on  die  following  case :  k""^"*         " 

As  to  so  much  of  the  order  as  respected  the  settlement  of  band  (a).  ^^^' 
Margirj,  therein  named  to  be  die  wife  of  James  Whkehead.  The  KuVm/mf '^^^^' 
respondents  proved  the  marriage  of  the  paupers,  James  and  where* 

*^  *  j^^-t  .  ^^  •,  ,        .,.     mamage  in 

Margerf^  on  the   iDth  September  1 780,  and  then  closed  their  fact  had 

case,  llie  appellants  insisted,  that  James  Whitehead^  die  pauper,  J^^^^Jn^'^* 

had  a  former  wife,  Ellerif  living  at  the  time  of  his  marriage  with  two  pau- 

Margerji  and  called  James  Whitehead  to  prove  it  \  who  swore  fir"  wife  of 

that  he  never  was  married  to  the  said  Men.    The  appellants  ^  huibaod 

then  offered  to  call  the  said  Ellen^  stating  her  to  be  the  lawful  competent 

wife  of  the  said  James  Whitehead,  to  contradict  what  he,  her  ^^^  *^^^ 

supposed  husband,  had  sworn  \  and  to  swear  that  she  was  his  mer  mar- 

lawful  wife :  but  the  Sessions,  under  the  circumstances,  refused  hhn!  he- 

to  receive  her  evidence.  The  appellants  then  went  into  evidence  cayj«»"c^> 

•  *  evidence 

of  cohabitation  between  the  said  £llen  and  James  for  a  period  shews  him 
of  three  or  four  years ;  of  declarations  and  acts  of  James  ac-  l^w^of  ht 
knowledging  the  said  £llen  to  be  his  wife,  and,  amongst  others,  s^^y* 
an  indenture  of  apprenticeship,  dated  24th  August  1785,  was 
proved,  by  v^ch  the  said  James  and  the  said  Ellen,  therein 
described  to  be  his  wife^  bound  out  apprentice  one  Thomas 

(«)  Ti*  Bavh  V.  Dhvmdjf,  pMU  4  vol  67S.      t^  -Ba^  xS8.1 

Wil^ms, 


The  Kino 

against  ^ 
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i?88.     Williams^  Ac  son  of  the  skid  JSZfcw,  by  one  y$sipb  JFUliamSf 
fonnerly  her  husband,  but  then  deceased.    The  question  re- 
ferred to  the  Court  is,  Whether  the  said  Ellen  was  a  competeiu 
The  Inhabit-  wit^ess  under  these  oircumstsinces  or  not?  .      * 

CLiVxcEt.  S.  Heywood  and  Toppings  in  support  of  the  order  of  Sessions^ 
The  real  question  before  the  Court  is,  Whether  a  wife  is  ;^  cam<^ 
petent  witness,  even  in  the  case  of  third  persons,  to  prove  hci; 
husband  guilty  of  bigamy  ?  Besides  the  objection  of  her  beiDg* 
interested  in  the  question  which  was  put  to  her,  inasmuch  a% 
she  was  called  to  provC}  that  a  person  whom  she  called  her,h^^ 
band  was  liable  to  her  debts,  and  for  her  maintenance  ;  tben» 
-  is  another  objection  to  her  testimony  arising  from  the  policy  o£ 
the  law,  which  will  not  permit  husband  and  wife  to  give  evi- 
dence tending  to  the  crimination  of  each  other.  Here  the 
evidence  of  the  wife  went  to  charge  her  husband  with  bigamy. 
The  broad  rule  is  laid  down  in  Buller^s  N,  P.  286.>  where  it  is 
said  that  husband  and  wife  cannot  be  witnesses  for  each  others 
because  their  ititetests  are  absiolutely  the  same  ;  nor  against 
each  other,  because  it  is  contrary  to  the  legal  policy  of  marriage. 
And  on  this  latter  ground.  Lord  Hardnviche^  in  the  case  o^ 
Barker  and  Dixie  (a)^  refused  to  let  the  plaintiff's  wife  be 
examined,  although  it  was  with  the  defendant's  consent.  So 
in  Co.  Lit,  6.  b,  it  is  said  to  have  been  resolved  by  the  Justices, 
that  a  wife  cannot  be  produced  against  her  husband,  for  it 
might  be  the  tause  of  implacable  discord  ind  dissension  between 
them,  and  the  m&atis  of  great  inconvenience.  Sir  71  Raffn,  i. 
2  Stra.  1094,  5.  The  case  of  Broughton  v.  Harpur{h)  is  ex- 
pressly in  point.  There,  in  an  ejectment  tried  before  GwiW,  j. 
13  ^.  3.  the  lessor  of  the  jplaindffmade  title  as  son  and  heir  of 
J.  Jacques  and  Hannah  his  wife,  in  right  of  Hannah,  The  de- 
fendant ofiered  to  call  a  woman  to  prove  that  J.  Jacques^  who 
was  then  living,  was  married  to  her  before  he  was  married  to 
Hannah f  and  she  was  accordingly  admitted.  However  a  verdict 
Was  found  for  the  plaintiff.  But  the  same  case,  upon  the  very 
same  title,  between  the  same  parties.  Came  on  again  at  the 
following  spring  assizes,  i  Anne,  before  ifo//,  Ch.  J.  when  this 
woman  being  again  offered  as  a  witness  to  the  same  fact,  he 
rejected  her.  But  the  defendant  proved  it  by  other  evidence, 
and  obtained  a  verdict.  It  doed  not  exactly  appear  from  the 
report,  whether  the  cause  came  on  the  second  time  upon  a  new 

(a)  Rsp.  Tem^,  Ld.  Hardwuhy  264.  {I)  %  Ld.  Rtigm,  75a. 

trial 
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trial  gvanted  by  the  Onirt/thoof^  it  very  pitibably  did.    Butat     1788. 
^iif  xateit  must  faa^e  been,  on  matare  deliberationy  and  a  perfect 


convicdon  of  the  impropnety  jof  receiving  such  evidence,  other-     Mm/i 
vme  Lord  Hdt  urouldnot  have  niledas  he  did,  so  rcctotly  after  Theial^it- 

antt  of 

sixontnury  determination  upon.the  very  point,,  in  the  same  case,  ci.m«M^ 
VfjBiiotbcr. Judge.  ...This,  case  therefore  has  almost  as  much 
aiMihpii^y  as  a  dedsion  of  the  Court  itself.    The  same  prindide 
has  sinc^.been  strongly  recognized  in  a  late  case  of  Bentiif  and' 
&oki{ay  in  this  Court.    There  in  an  action  by  plaintiff  as  » 
feme  splej  for  goods  8old,-{9V.  the  defendant  called  the  husband 
as.  a  witness  .to  prove  that  she  was  a  married  woman^  and  hr 
was  ada^itted, .  and  the  phuntiff  was  nonsuited.      On  a  motion 
to  set  it  aside,  the  majority  of  the  Court  thought,  that  he  was 
not  admissible  on  the  ground  of  policy^  Bnlkfy  J^  doubted  at 
^st,  upon  the  ground  that  the  husband  was  not  interested  in 
that  .case,  but  he  afterwards  acceded  to  the  opinion  of  the 
Court.i:9on  the  broad  ground  adopted  by  them,  of  the  impolicy 
^:  permitting  husband  and  wife  to  give  evidence  for  or  against 
each  other.    It  is  plain  that  interest  alone  in  the  event  of  the 
suit  is  not  'the  true  criterion  iti  cases  of  this  sort.    Where  a 
person  becomes  a. bankrupt,  all  interest  ceases;  and  if  this 
kind  of  objection  had  been  founded  merely  on  that  ground,  a 
^ife.  would  have  been  a  good  witness  to  prove  effects^  the 
property  of  her  husband  before  his  bankruptcy;  but  in  Browtd^ 
47«  it  was  ruled  otherwise,  and  therefore  it  was  necessary  to 
have  an.act  {b)  for  that  purpose.    So  that  the  argument  which 
may  be  urged  on  the  other  side,  that  the  husband  could  not 
be  affected  by  this  evidence,  inasmuch  as  it  could  not  be  made 
use  of  on  any  other  occasion,  cannot  have  any  weight ;  for  if 
it  tends  in. any  degree  to  prejudice  him,  that  is  sufficient 
It  would,  certaioly  have  raised  impressions  against  him,  and 
indeed  it  would  have  been  the  duty  of  the  justices  to  have 
committed  him  after  having  hesurd  it.    There  may  possibly  be 
some  cases  where  a  wife  may  give  evidence  on  behalf  of  third 
persons,  wluch  may  obliquely  affect  her  husband,  but  certainly 
none  where  it  tends  to  impute  any  crime  to  him.     In  trover  for 
goods,  a  wife  would  not  be  permitted  to  say  that  her  husband 
atole  them,  and  gave  them  to  the  defendant.  But  a  woman  may 
prove  the  legitimacy  of  her  child,  because  there  is  no  interest  to 
berself,  and  no  crime  alleged  against  her  husband.    In  1  Hide 

(a)  Tr,  %4  G,  $.  3.  H^  (6)  %i  J^c,  I,  i.  19- "  ^ 
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miMjf     if  hot  baibtiiii  be  conceniedli  theu^  k  be  nufeerial  ^^ 

'Z^j^Mute.  od^  Nbwif  dBcUigt 

Guvmuu  cooU  not  be  oh^iirif  iude  in  ozie  imtanoe,  dK^ 

wlqr  k  fhoiiU  be  io  Another;  and  there  is  no  omb  in  whidl  tho 
vife  ooiild  piove  the  aioie  fact  m  an  action  whidi  iht  o^ 
do  ID  aa  kdietnmt  agaimt  a  tfaanl  penon )  and  tfaete  to  no  MMft 
fior  any  dtftiflctiom  Ncitfacr  iatheiceven  thepkaof  woeiftty  fat 
tfaMcaiOt  te  the  same  £u:t  might  bare  been  eittblishedV  oi!m 
evidcKc^  as  by  the  register  of  maniage*  There  is  beeides  aiH 
otbarobjeciion  to  the  evidence  ofimdaiisiog  oat  of  what  passed 
at  the  Sesafens.  A  maniage  in  fact  had  been  cieailf  proved  bat. 
tveen  the  paupeta.  The  other  dde  then  called  the  hMban^ 
tUaking  that  he  •vvouid  ptote  ids  marriage  with  another  woman  ; 
bot  he  swiirs  diat  he  never  waa  manied  belbm;  than  the  samo 
party  oafled  the  supposed  wi£e  to  contradict  him ;  so  that  besiika 
caliiqg  tlie  wife  to  criminate  the  hasbandi  they  caBed  a  aecoo* 
witness  to  contradict  the  first. 

Beatcrofi,  Cockeli^  Serjt«  and  Jckmm,  emttcU  The  objee* 
tion  in  thh  case  goes  to,  the  rrdAj  and  not  to  the  am^Hemj^  of 
the  witness*  The  Courts  have  ieaaed  irery  much  to  this  role^of 
late  yearn  particttburty,  as  more  conducive  to  the  ends  of  jusdoe* 
Jthtiams  r.  Astm^  ^Burr.  at5i.  la  order  Co  feitt  a  tight 
opinion  upon  the  question  of  coaapetency,  k  is  neotssary  to  con* 
aider,  who  were  the  parties  I  what  waa  the  matter  in  tssuai  and 


the  question  put  to  the  witness.    The  parties  to  the  eanse 

the  two  severU  parishes;  the  auuter  in  issoe  was  a  qoestiatt  of 
settlementt  which  difirn  this  from  all  other  cases,  for  gteaier 
latktide  is  here  allowed.  The  partiea  tbemselTea,  whose  seitl&» 
aaeat  ia  in  question^  have  ever  been  allowed  as  witnesses )  and 
theitf ore  the  parish  of  Clmigir  had  a  right  to  the  tesdmooy  of 
this  woman*  That  being  the  due,  and  ndduff  dm  bvsbMd  or 
wife  being  in  anydqgree  interestod  ia  the  event,  die  simple 
qae&tion  i6»  Whether  a  woman  is  a  uotufMx^  wkness  lo  prota 
her  own  marriage?  There  are  many  cases  to  that  cibct,  BtM. 
N.  P.  zSj^  and  khas  always  been  the  constant  praetiee  to  call 
husband  and  wife  to  piove  that  feet.    It  woald  be  a  straftge  A- 

aardky  indeed  if  the  emit  of  a  canac  wem  10  be  decided  by  Aa 
cimimsimiceof  calUng  this  or  dmt  person  i!fat>  whetfier  by  ae» 
cidcnt  or  design.  It  might  be  turned  to  very  bad  purposes  to 
encourage  such  a  distinction.  Great  inconveaiencies  would  arise 

to 
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tp  third  persons  if  they  were  to  be  struck  out  from  rccaving     I7S8» 
the  benefit  of  another's  testimony  by  mich  mcaas.  The  circwn 


etance  is  likely  to  occm^  frequently  in  the  case  of  wills.  In  the  '"^y** 
case  of  an  indictnient  for  bigamy»  the  first  wife's  evidence  is  not  TkeTohite. 
admbsible,  because  it  goes  to  charge  her  husband  directly.  But  oH^yi^^^ 
here  nothing  that  the  woman  could  say  could  zSut  her  hus^ 
hand  }  no  prosecution  could  be  grounded  on  her  testimony  | 
nei  Jier  was  there  any  benefit  to  herself^  And  as  to  its  being 
die  duty  of  the  justices  to  commit  the  husband  in  case  of  such 
evidence  having  been  given^  it  is  no  objection  to  third  parties 
proving  their  case,  that  the  justices  may  interfere  in  another 
shape.  In  the  case  of  Bentley  and  Cook^  where  the  husband'^ 
testimony  was  held  to  be  inadmissible!  he  was  dearly  ioterelted* 
0)ie  of  the  two  cases  cited  from  Lord  Rajimond  seems  indeed  to 
support  the  objection ;  but  that  can  have  no  weighli  for  at  tity 
rate  it  is  only  an  opinion  thrown  out  at  msi  ftiuip  upon  evi» 
dence  which  was  unnecessarily  tendered ;  for  d»  sam^  fact  wm 
established  afterwards  by  other  means :  and  besides  it  is  contta* 
dieted  by  another  case*  where  the  facts  were  simikrf  decided 
the  other  way.  As  to  the  other  objection^  there  is  no  such 
rule  as  that  a  party  nuy  not  call  a  second  witness  to  contradict 
his  first.  It  is  in  every  day's  practioe  to  doso»  Sometimes  in* 
deed  where  several  witnesses  have  been  called  by  one  party  who 
give  evidence  against  him^  the  judge  will  signify  his  disft{^nK 
bation  to  his  calling  any  more  i  but  it  would  be  bard  indeed 
if  the  rights  of  the  parties  in  a  cause  were  to  depend  upon  the 
first  witness  whom  they  happened  to  calU  It*  would  be  an  ia« 
citement  to  perjuryt  as  such  a  witness  would  be  worth  gaining 
at  any  rate. 

AsHHU&sT,  J.  There  is  no  doubt  but  that  husband  and 
wife  may  prove  their  own  marriage  on  a  question  of  settlement. 
But  this  case  rests  on  particubr  circumstances.  A  marriage  ia 
fact  hsd  been  proved  with  one  woman ;  the  question  was,  Who* 
ther  she  was  the  pauper's  lawful  wife  i  Then  another  woman 
was  oalled  to  prove  that  she  had  been  before  married  to  him, 
and  was  in  truth  his  lawful  wife.  That  creates  the  doubtt 
VThether  it  was  competent  (o  the  wife  to  prove  that  her  husband 
had  been  twice  married  ?  Under  these  circumstances^  I  am  of 
opinioa  that  she  was  not  a  competent  witness  to  that  purpose. 
It  has  been  tong  established,  that  the  question  of  settlement  raises 
no  interest  in  the  parties  whose  eettlemeiU  is  ia  disiputey  there- 

fore 
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1788b    fore  I  lay  all  consideration  of  interest  out  of  the  case.    FoT^ 
diough  the  evidence  of  the  woman  would  have  gone  to  shew ' 


9«M#r^  that  her  husband  was  liable  to  maintain  her,  yet  that  objectioii 
Theinhabit-  would  havc  gonc  to  her  credit  and  not  to  her  competency,  bc- 
Clivioer.  cause  it  would  have  been  of  no  avail  on  any  other  trial.  But 
the  ground  of  her  incompetency  arises  from  a  principle  of  pub- 
lic policy,  which  does  not  permit  husband  and  wife  to  give 
evidence  that  may  even  Und  to  crimifiate  each  other.  The  ob- 
jection is  not  eoiifined  merely  to  cases  where  the  husband  or 
wife  arc  directly  accused  of  any  crime ;  but  even  in  collateral 
(iases,  if  their  evidence  tends  that  way,  it  shall  not  be  admitted. 
Now  here  the  wife  was  called  to  contradict  what  her  husband 
had  before  sworn,  and  to  prove  him  guilty  of  perjury  as  well  as 
bigamy  j  so  that  the  tendency  of  her  evidence  was  to  charge  him 
with  two  crimes.  However,  though  what  she  might  then  swear 
could  not  be  given  in  evidence  on  a  subsequent  trial  for  biga- 
my, yet  her  evidence  might  lead  to  a  charge  for  that  crime, 
and  cause  the  husband  to  be  apprehended.  In  that  point  of 
view  therefore  I  am  of  opinion  that  her  testimony  ought  not  to 
have  been  received,  because  it  is  an  established  maxim,  that 
husband  and  wife  shall  not  give  evidence  to  criminate  each  other. ' 
Thus  far  upon  principle:  But  besides,  the  nuiprius  case  before 
Lord  Hok  seems  to  have  great  weight.  For  though  there  is 
the  opinion  of  another  Judge  the  other  way,  yet  the  one  de- 
cision immediately  following  the  other,  and  being  between  the 
same  parties,  and  upon  the  same  title,  the  first  might  have  be- 
come a  matter  of  discussion  between  the  Judges  5  and  probably 
on  the  second  trial,  Mr.  J.  GtmUwonld  have  ruled  it  in  the  same 
manner  as  Lord  HiJt  did.  Upon  the  whole  I  am  dearly  of  opi-* 
nion  that  the  objection  is  well  founded. 

Grosb,  J.  In  this  case  the  wife  vvas  called  professedly  for 
the  purpose  of  proving  that  her  husband  was  guilty  of  bi- 
gamy. The  question  is,  Whether  she  was  a  competent  wit- 
ness to  prove  that  fact  ?  The  distinction  between  competency 
and  credit  is  by  no  means  accurately  settled  i  in  many  of  the 
books  the  shade  between  them  is  so  light  that  the  boundaries 
of  either  can  hardly  be  perceived.  But  in  all  the  books  which 
treat  of  evidence,  there  are  certain  technical  rules  laid  down^' 
which  are  highly  beneficial  to  the  public,  and  ought  not  to  be 
departed  from.  Some  of  these  rehte  to  husband  and  wife ;  and 
we  find  the  general  rule  as  to  them  to  be  founded,  not  on  the' 

ground 
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groand  of  inierest,  but  of  policy  g  by  which  it  is  established  that  1788. 
a  wife  shall  not  be  called  to  give  testimony  in  any  degree  to  cri^  — — 
ffttfioie  her  husband:  and  Lord  Hak  says,  that  she  shall  not  ^^^^ 
.be  called  even  indirectiy  to  criminate  him.  And  that  nile  seems  TheiniujMi. 
to  have  governed  all  the  decisions  from  that  time  to  the  pre-  Clxviosk. 
sent.  The  case  in  Lord  Raymond  seems  very  much  in  point. 
It  is  not  merely  to  be  considered  as  one  niii  prius  case  contra- 
dicted by  another,  for  what  my  brother  Atbhurst  has  observed 
is  very  apposite:  and  on  looking  into  the  report,  I  am  con* 
vinced  that  the  second  case  came  on  upon  a  new  trial,  for  it  says 
<«  the  same  cause**  came  on  to  be  tried  before  Hdt,  On  the 
first  trial  the  objection  was  considered  by  Gould^  J.  on  the 
ground  of  interest^  and  considering  it  merely  in  that  light,  he 
might  have  done  right  in  over*ruling  it:  but  the  true  and  best 
ground  of  objection  is  not  that  of  interest,  but  is  founded  on 
the  political  inconvenience  of  causing  dissensions  in  families  be- 
tween husband  and  wife;  and  so  it  is  put  by  Lord  Hale.  In 
HawUn/s  Pleas  of  the  Crown  the  objection  also  is  considered  in 
the  same  view;  and  my  Lord  Hardwicke  adopted  it  in  the  case 
before  him.  And  since  that  time  in  the  case  of  Bentley  and 
Cookf  the  determination  of  three  of  the  judges  was  on  the  broad 
ground  of  the  public  inconvenience  arising  from  the  admission 
of  such  testimony.  Mr.  Justice  BuUer  doubted  at  first  in  that 
case,  because  he  thought  there  was  no  interest  in  the  party  whose 
testimony  had  been  admitted ;  but  on  further  consideration  of  the 
subject,  I  know  that  he  gave  into  the  opinion  of  the  other 
judges,  upon  the  general  principle  which  governed  them ;  and  he 
thought  the  rule  a  very  proper  one  as  it  tended  to  prevent  dis- 
sensions amongst  families.  Then  what  are  the  circumstances  of 
this  case  as  applicable  to  that  principle?  The  husband  was  first 
called,  and  he  was  asked,  whether  he  had  ever  been  married  to 
this  woman?  A  strange  question;  to  which  he  might  have  de- 
murred; however,  he  answered  at  once  that  he  never  was.  Then 
the  same  party  immediately  called  his  supposed  wife  to  contra« 
diet  him,  and  prove  him  to  have,  been  guilty  of  bigamy.  It  cer- 
tainly was  not  competent  to  her  to  prove  her  husband  guilty  of 
the  crime  of  bigamy.  The  true  line  upon  such  occasions  is  the 
broad  one,  according  to  which  a  wife  shall  not  be  permitted 
to  give  any  evidence  tending  to  criminate  her  husband. 

Order  of  Sessions  confirmed. 


The 
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iPMMfdby,  The  King  against  Richabd  AscAEm* 

If « soldier  r|41E  Court  of  Quarter  Sessions  in  Worcestershire,  in  J^rif 
ted7o"pri-'  '78tf»  having  adjudged  the  defendant,  a  soldier  in  the 

otevki'  I'*'  ''"^  regiment  of  guards,  and  in  actual  service,  to  be  the  reputed 
order  of  bat-  fiither  of  a  female  bastard  child  begotten  on  Martha  Kent  of  the 
Sd'^wltiM  parish  of  Upton  upon  Severn,  ordered  him  to  pay  is.  6(1.  weekly 
for  perform-  to  the  churchwardens  or  overseers  of  Upton,  for  so  long  a  tinac 
LoVeidUed  »«  the.  child  should  be  chargeable  to  Upton  upon  Severn.  At  the 
ch^ed*"  ""^  sessions  held  in  July  1786,  the  defendant  was  committed 
ttoder  the  to  the  BrideweTl  for  disobeying  the  order,  till  he  should  find 
mutuiy  act.  j^jffi^^^  surctics  for  the  performance  of  it. 

A  rule  had  been  obtained  last  term  to  shew  cause  why  the  order 
of  Sessions,  by  which  the  defendant  was  committed  to  custody 
for  disobeying  the  order  of  bastardy,  should  not  be  set  aside,  be* 
cause  die  defendant,  being  a  soldier  in  actual  service,  wa3  pro- 
tected from  being  arrested  for  that  cause  under  the  mutiny  act  (a% 
By  the  63d  section  of  that  statute,  to  prevent,  as  far  as  may  bc^ 
any  unjust  or  fraudulent  arrests  that  may  be  made  upon  soldiery 
whereby  his  Majesty  and  the  Public  may  be  deprived  of  their 
service,  it  is  enacted,  « that  no  persoa  whatsoever  who  is  or  shaH 
be  listed,  or  who  shall  list  and  enter  himself  as  a  volunteer  in 
his  Majesty's  service  as  a  soldier,  shall  be  liable  to  be  taken  out 
of  his  Majesty^s  service  by  any  process  or  execution  whatsoever, 
other  than  for  some  criminal  matter^  unless  for  a  real  debt,, or 
odicr  just  cause  of  action ;  and  unless  before  the  taking  out  of 
sueh  process  or  execution  (not  being  a  criminal  matter)  the 
plaintiff  or  plaintiflb  therein,  or  some  other  person  or  persons, 
on  his  or  their  behalf,  shaH  make  affidavit,  that  to  his  or  their 
knowledge  the  original  sum  justly  due  and  owing  to  the  plaintiff 
or  plaintiffs,  from  the  defendant  or  defendants,  in  the  action  or 
cause  of  action,  on  which  such  execution  shall  bsue,  or  the  ori- 
ginal debt,  for  which  such  process  shall  be  sued  out,  amounts 
to  the  value  of  20/.  ^t  the  least,  over  and  above  all  costs  of  suit 
in  the  same  action,  or  in  any  other  action  on  whicfi  the  same 
shall  be  grounded ;  and  if  any  person  shall  nevertheless  be  ar- 
rested, contrary  to  the  intent  of  this  act,  it  shall  and  may  be 
lawful  for  one  or  more  judge  or  judges  of  such  Court,  upon  com- 
plaint thereof  made,  to  discharge  such  soldier  so  arrested  con- 
trary to  the  intent  of  this  act.'* 

(«)  %$  Gt$*  3.  r.  zo. 

Caliec9ti 
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CUSdb^vtf  now  Onema  caiite ;  amd  before  he  cnndered  the     198I. 
question  whether  the  original  charge  against  die  defendant  « 
orwcie  not  a  criaiep  wade  two  preiitniiiaiy  points ;  ift.  That 
the  mutiny  act»  wader  whidi  tiie  ^deaitat  cbins  aa  exempd 
ifom  being  ancaledt  wm  not  inttnded  bf  tbe  Lcgisbtafe  to  e»-  ' 
tend  to  cases  of  this  aort:  9dl]r»  That  the  dhobodieiiee  to  tke 
first  order  of  Sessions  was  a  crimen  for  which  undoubtsdf  dbc 
defendant  waa  liable  to  bd  anrettod.    As  to  liie  ins t;  it  appeatsi 
9$  well  bim  the  sprit  as  the  words  of  the  mntiny  act,  diiat  this 
is  not  a  debt  whhin  the  meaning  of  ir«    The  pnsamUe  to  the 
«ipit]p-tbiid  sQCton  states  that  it  b  to  prcfCttt  the  uiipist  nd 
iraudukat  arrests  of  soldiers }  bitt  this  is  neither  an  unjust  era 
fiaAidident  asreat.    And  At  enacting  part  ookf  applies  to  eases 
wheie  actions  of  debt  or  sssumpsit  would  He;  where  die  debts 
Oin  be  ascert^ned:  it  speaks  of  cases  where  a  pverioos  affidavit 
of  the  denuad  oaa  be  modO)  where  a  crecUtm  is  suing^  ad  in 
which  oosta  can  be  rvcovered  ;  which  shews  that  it  o^f  lelaM 
to  matters  of  a  civil  naftore*    But  beee  no  previous  affidavit  of 
libe  demand  could  be  made;  no  creditor  is  suing  for  a  debt  dao 
to  him  ;  and  no  costs  are  recovorable;  and  thcKfbre  at  is  not 
such  a  demand  as  is  wisUn  the  psovisbns  of  that  statsto.    As  . 
this  caao  is  clearlf  not  within  the  words  of  die  act,  infinite  ■no- 
chief  and  inconvenieBee  wilt  result  horn  extending  it  hj  co»^ 
stiuiuiao  ;  for  in  those  parts  of  the  Ungdoai  where  the  noOitarjr 
are  stationed^  not  only  the  whole  bnsthenof  maintaining  aH  di^ 
iikgitimate  children  will  be  thrown  on  die  pamh  at  iai^j  bntit 
will  also  tend  in  conse^ptences  to  mnkipl jr  perfurf  and  subonaa. 
don  of  perjuryi  since»  if  no  order  of  muatensiioe  on  i  soMicr 
can  be  made  with  efiecti  all  the  lUegidaMiecfaildKn  bom  in  thm 
faft  of  the  country  where  they  ue  resident  will  be  ciuurgod  to 
dicm.    Secondly^  Whether  the  defendant  were  oripnaHy  goiliy 
of  any  crime  or  not  is  pecfecdy  iosmaicrial^  because  at  any  rate 
the  c&obeytng  of  the  first  order  of  Sessions,  having  cooipetcnt 
joMUcdon  to  make  ity  was  criminal  in  itself  and  snbjecu  the 
fSity  diiDbqmg  to  all  the  consequences  of  a  crime*    And  that 
ahme  is  a  sufficient  ground  to  discharge  the  pverent  rule.    As 
to  die  orijpnal  chaige ;  The  offiwe  of  being  die  soputed  isihor 
€if  a  hastard  child  is  a  crime  iit  coasuMn  law ;  and  has  been 
ao  condidered  by  dm  JUspdatitre  in^  dm  18  JSSa.  r;  3.  and 
7  Jac.  I.  c.  4. 

Tbe 
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1788.  TAf  Court  desired  to  hear  the  answer  to  the  two  krst 
points. 
^"^  Sr^  P/tf«rr,  in  support  of  the  rule.  The  Words  of  the  act  of  par- 
A«GBKft.  liament  make  a  general  exemption  in  favbur  of  all  soldiers  as  to 
all  process  and  execution  whatsoever^  and  therefore  the  exception 
should  be  introduced  by  the  counsel  in  support  of  the  order  oF 
Sesw>ns.  The  defendant  has  a  right  to  insist  on  the  generalitj 
of  the  exemption  in  his  farour  ^  and  it  is  incumbent  on  ^kxt 
other  side  to  shew  that  he  is  not  entitled  to  the  exemption,  hy 
bringing  him  within  one  or  other  of  the  exceptions.  For  an* 
less  they  shew  diat  the  defendant  has  incurred  a  debt  to  the 
amount  of  20/.,  or  that  he  has  committed  some  crime,  he  is 
entitled  to  be  discharged  by  the  general  provisions  of  the  act. 
In  the  first  place,  this  is  a  debt,  but  it  does  not  amount  to 
2o/.  There  are  many  cases  where  civil  proceedings  are  had  in 
a  summary  manner,  in  which  no  previous  affidavit  is  made  of 
the  demand,  and  in  which  no  costs  are  recoverable ;  as.  for  in- 
stance, proceedings  before  a  justice  of  the  peace  for  non  payment 
of  tithes.  So  in  the  case  of  an  attachment  for  non -pay  mem 
of  costs ;  it  is  a  proceeding  of  a  civil  nature ;  it  is  considered 
as  a  debt  within  the  Lords*  Act,  under  which  a  debtor  in 
custody  on  such  an  attachment  may  be  discharged  (a).  And 
if  a  soldier  be  held  liable  to  be  arrested  for  not  paying  ^ 
weekly  sum  of  one  shilling,  it  cannot  be  reconciled  to  the 
proviuons  of  the  act,  which  says  that  he  shall  not  be  ar- 
rested for  any  debt,  unless  it  amounts  to  ao/.  Secondly,  This 
defendant  does  not  stand  committed  for  a  crime  \  the  commit- 
ment itself  shews  it.  Here  it  is  necessary  to  assume,  for  the 
purpose  of  this  argument,  that  the  original  charge  was  not  a 
crime  cognizable  in  the  Temporal  Courts,  but  is  an  oflence 
merely  spiritual,  and  punishable  in  the  Spiritual  Courts.  If  then 
that  with  which  the  defendant  was  originally  charged  be  not  of 
a  criminal  but  of  a  civil  nature,  the  proceeding  to  enforce  the 
payment  of  a  civil  debt,  in  the  nature  of  process  or  execution^ 
-cannot  be  considered  in  a  criminal  light.  The  original  order 
was  made  under  the  18  Eliz.  c.  3.  /.  a,  which  pcrfnts  out  two 
remedies ;  one,  the  punishment  of  the  father  and  mother,  and 
for  the  relief  of  the  parish }  the  other  for  the  maintetianCe  of 
the  bastard  child :  now  the  order  in  the  presetit  case  was  for  the 

(«)  CoKif,  136. 

support 
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tupport  and  maiofeenance  of  the  biMtard  childi  and  not  bjr  way     1788. 
cf  pimidmient.    It  is  a  proceeding  under  that  part  of  the  act 


inhich  directs  a  civil  proceeding  for  a  civil  purpose;  and  it  is  ^I^"** 
made  on  the  compbdntof  the  diurchwardens  who  are  likely  to  Aachuu 
be  inj4afed»  and  who  seek  a  satisfaction  in  money;  and  if  the 
money  bad  been  paid»  the  defendant  couM  not  have  been  com- 
mitted :  but  if  it  had  been  a  prosecntion  for  a  crime,  it  must 
bare  been  at  the  suit  of  the  kingy  in  which  case  the  defendant 
could  not  haive  been  entitled  to  be  discharged  on  the  payment  of 
any  sum  of  nMney,  If  tlus  had  been  a  comnutment  by  way  of 
punishment^  it  would  have  been  for  a  definite  time ;  but  4^  i* 
only  till  he  pays  a  certain  debt ;  which  shews  it  to  be  in  the  na- 
ture of  an  execution  in  a  civil  suit.  The  form  of  the  commit- 
ment cannot  vary  the  nature  of  the  charge.  An  attachment  for 
non-payment  of  costs  is  in  form  criminal,  but  in  substance  it  is 
only  a  civil  proceeding;  so  this,  though  peiiiaps  criminal  in  its 
form,  is  of  a  civil  nature.  With  respect  to  the  argument  of  in- 
convenience, it  seems  that  greater  inconvenience  will  ensue  to 
the  puUic  fitom  permitting  soldiers  to  be  imprisoned  for  acts  of 
this  Idnd,  than  in  determining  that  they  are  not  liable  to  be  ar- 
rested for  such  a  demand  as  the  present.  This  privilege,  be- 
stowed on  the  military  by  the  mutiny  act,  is  not  for  the  sake  df 
the  individuals,  but  of  the  public,  who  are  materially  interested 
in  the  protectbn  of  the  soldiers,  particularly  in  time  of  war. 
And  the  public  service  might  be  essentially  impeded  by  the  ap- 
prehension of  a  number  of  soldiers  ordered  on  a  particidar  expe* 
ditioui  just  before  they  embarked  for  some  foreign  country.  And 
such  a  determination  is  open  to  this  farther  inconvenience,  that 
if  a  soldier  wished  to  be  excused  from  any  particular  expedition, 
or  from  the  service  in  general,  he  might  in  effect  desert  the  ser- 
vice by  procuring  a  charge  of  this  sort  to  be  made  upon  him. 

AsHHU&sT,  J.  it  appears  to  me  that  the  present  case  does 
not  come  within  the  provisions  of  the  mutiny  act.  The  first 
part  of  the  sixty^third  sectbn  was  intended  to  apply  nkrely  to 
the  Cases  of  civil  actions  (  for  it  begins  with  stating,  that  <'  to 
<<  prevent  any  unjust  or  fraudnlent  arrests/'  is^c, ;  that  was  the 
imschief  intended  to  be  guarded  against:  then  it  provides  that 
no  person  who  shall  enlist,  C^V.  shall  be  liable  to  be  taken  out  of 
his  Majesty's  service  by  any  process  or  execution  whatever,  other 
than  for  some  crimbal  matter,  or  for  a  real  debf  amounting  to 
^ol    It  appears  from  this  part  of  the  act  of  parliament  that 

Vol.  II.  T  the 
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1 788.    the  Legislature  Had  only  in  view  the  preventing  of  arrests  m  civil 
actions^  and  it  has  no  relation  to  crimes  or  anjr  thing  of  a  crimi* 


The  Kino  q^j  nature.    So  that  the  case  of  a  soldier  who  is  taken  up  for 

agatntt  ^  ^  ^  * 

Archck.  disobeying  an  order  of  justices  does  not  come  within  this  part 
of  the  statute.  But  I  have  no  difficulty  in  saying,  if  it  were  ne- 
cessary to  have  recourse  tq  it,  that  this  cause  of  commitment  is 
of  a  criminal  nature.  The  disobedience  of  an  order  of  justices 
is  so  far  criminal,  that  in  almost  every  instiance  the  party  dis- 
obeying may  be  indicted  for  it ;  this  shews  it  to  be  s  crime. 
Therefore  I  am  of  opinion  that  the  Court  of  Sessions  have  ad- 
judged rightly,  and  that  we  cannot  release  the  defendant  from 
his  commitment  under  the  mutiny  act. 

Grose,  J.    This  is  so  clear  a  case,  that  I  think  it  unnecessary 
to  add  any  thing  to  what  has  been  already  said. 

Rule  dischaiged  (a). 

(a)  Vid.  JL  V.  SawtMy  pott.  5  vol.  156.  &  P.  aee. 


iSr'Sh.  White,  Qui  Taniy  Sfc.  against  Boot* 

Proceedings    T^ALDWIN  shewed  cause  against  a  rule  to  stay  the  proceed-^ 
action  on  ings  in  this  action,  which  was  brought  on  the  25  £</•  3. 

V.^cX  ^'  4'  ^*  3*  because  the  plaintiff  had  not  filed  any  affidavit,  that 
^  stayed  on  the  offcncc  was  Committed  within  the  county  where,  or  within- 
aux  no  2".  *  yc^r  before  the  action  was  brought,  according  to  the  a  i  Jac.  i . 
bf^n  fiW  ^*  ^'  ^^  ^***  ^^'^^  *^  directions  of  this  ancient  statute  had 
that  the  of-  ncvcr  been  followed  in  practice ;  and  even  if  an  affidavit  were 
wmmitttd  accessary,  the  want  of  it  was  not  a  sufficient  ground  to  Stay 
within  the  the  proceedings,  for  the  statute  is  merely  directory  to  the  officer 
^i7thc  to  receive  such  an  affidavit.  And  if  it  be  true  that  the  bffimce 
bTciughtror  ^*  "^  ^**^  *"  *^  proper  county,  or  that  flic  action  is  not  com- 
vrithin  a'  mcnccd  withiu  a  year  after  the  ofience  committed,  the  defend- 
forfinrto  *"'  "^•y  *^^  himself  of  it  at  the  trial,  and  the  plaintiff  will  not 
aiy.x.      be  entitled  to  recover. 

Erskine^  in  support  of  the  rule,  observed,  that  the  words  of 
the  statute  are  plain  and  unequivocal,  that  no  officer  in  anyCourt 
of  record  shall  receive  any  information,  isfc.  grounded  upon 
the  said  penal  statutes,  until  the  informer  hath  first  taken  an 
oatli  that  the  offisnce  was  committed  in  the  county  where  it  is 
laid,  within  a  year  before  the  information,  C5V.  So  that  the 
Court  cannot  suffer  the  declaration  in  this  case  to  be  filed  until 
the  plaintiff  has  complied  with  the  directions  of  the  statute. 

In 
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In  Soli.  373.  it  was  held  that  the  statute  of  Jac.  i.  applies  to     1788* 
all  penal  actions  and  informations  that  arc  given  by  statutes  an-  '  ■ 

tecedent  to  the  passing  of  that  act,  and  that  such  actions  and  in-     ^J^" 
formations  must  be  brought  in  the  county  where  the  oilence  was      boot. 
committed.     If  any  practice  has  obtained  in  defiance  of  the  sta- 
tute, it  is  proper  that  the  Court  should  interfere,  and  take  care 
that  It  is  enfotced. 

Per  Curiam ;  An  act  of  parliament  cannot  be  repealed  by  non- 
user.  Notwithstanding  any  practice  that  may  have  obtained  to 
the  contrary,  as  long  as  the  statute  of  ^ames  the  First  remains 
unrepealed,  we  must  see  it  carried  into  execution.  And  as  the 
plaintiff  has  not  complied  with  the  directions  of  the  statute,  the 
proceedings  must  be  stayed.  This  seems  to  be  the  proper  mode 
of  taking  advantage  of  this  objection.  Rule  absolute  (a). 

(a)  SeJyid.  post.  3  vol.  36%.  Ltigh  qui  tarn  v.  Kent^  D,  D.  in  which  the  Court  re- 
fbied  to  sta/  prDceediogs  afttr  vtrdici;  and  doubted  the  propriety  of  the  present  de- 
tenmnatioo. 


Watkins  against  Towers  and  Others.  ^rid^, 

*=*  A*.  8th. 

npHIS  was  an  action  of  assumpsit.    The  declaration  stated  Wherva 
-*•   that  oi\  29th  March  1781,  to  wit,  at  Westminster^  in  the  ^^^  ^ 
county  of  MiddkseK^  in  consideration  that  the  plaintiff,  at  tlie  ««w«  in  aa 
instance  and  request  of  the  defendants,  had  agreed  to  become  a  auumpiH^ 
member  of  The  Union  Society^  for  insuring  goods  from  loss  by  l^J^-  ^ 
fire,  and  to  conform  to  a  deed  of  settlement  made  in  that  behalf,  6£«/i.433.1 
dated  i6th  February  1 7 14,  enrolled  in  Chancery}  and  also  in  ^^^Uen 
consideration  of  ten  guineas  paid  by  the  plaintiff  into  the  treasury  <iischarfed 
of  the  said  society,  whereof  the  defendants  were  trustees,  being  pkotir^ 
the  consideration  for  insuring  700/.  to  the  plaintiff  upon  his  ""^'j^y"? 
goods  for  seven  years,  the  defendants  as  such  trustees  undertook  dence  of 
and  promised  to  pay,  fe'f .  in  case  of  a  loss  by  fire :  it  then  stated  a  bblu"^ 
loss.and  non-payment  by  the  defendants.    The  defendants  plead-  '"S  >»  ^^-b 

•    •  .  .  rVw  1  t  1  1    "  r  Vi  "*^  under- 

ed  the  general  issue.    The  venue  was  changed  by  rule  of  Court  tddng  is 
from  Middlesex  to  London,  on  the  application  of  the  defendants  j  ^^^ 
and  that  rule  was  afterwards  discharged,  on  the  plsuntiff's  und^r-  proving  a 
taking  to  give  evidence  of  some  matter  in  issue,  arising  in  the  jn  a.  tba" 
county  of  Middlesex^  where  the  cause  of  action  was  first  laid  i  ^\  f^L 
after,  which  the  defendants  paid  71/.   into  Court  under  the  at  liberty  to 
usual  rule.     At  the  trial  before  BuUer,  J.  at  Westminster,  aiftcr  ^IJ^^ 
last  Term,  the  plaintiff  in  pursuance  of  his  undertaking  to  give  ^ough  that 

taincd  after  the  discharge  of  the  rule  for  changing  the  v*nut,  '  Paying  money  into  Court  is  an  ad- 
I  of  the  contract  stated  in  the  declaration.    [%  EatU  x»S.  %  B.  U  P,  550.] 

T  2  some 
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1788.     $omc  evidence  in  Afuldlesex^  proved  the  rule  of  this  0)utt  by 
ivhich  the  defendant  paid  money  into  Court,    It  was  objected 


WATKIN8  ijy  ^^  defendants*  counsel  that  this  was  not  a  compliance  with 
T^BRs  the  plaintiff's  underuking,  and  therefore  that  he  ought  to  be  non- 
and  otheri.  3^i^eJ .  (^^  ^j^^  Icamcd  Judgc  was  of  opinion  that  the  payment 
of  money  into  Court  was  an  admission  of  the  contract  on  which 
the  action  was  brought,  and  this  being  proved  by  a  rule  of  Court 
in  A^ddltjexp  that  the  plaintiff  had  fulfilled  his  engagement. 
And  a  verdict  was  afterwards  given  for  the  pbindff. 

ErsHne  obtained  a  rule  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  because,  first,  a  party  who  obtains  a  rule  to 
change  the  venue,  or  to  bring  back  die  venue  to  the  county 
where  it  was  originally  laid,  must  give  some  evidence,  wUch 
woukl  have  been  evidence  to  support  or  to  destroy  the  action  at 
the  time  it  was  brought,  and  that  giving  evidence  of  matter 
arising  ex  pott  facto  is  not  a  sufficient  compliance  with  that  rule. 
&MiS&r  V.  Heard,  2  Bl.  Rep.  103 1.  Sa/k.  669.  And  that  in 
tUs  instance  the  rule  for  paying  money  into  Court  was  not  ob- 
tained till  after  the  rule  for  discharging  the  defendants'  rule  to 
change  the  venue  g  and  therefore  the  evidence  given  arose  after 
the  undertaking  was  made.  Secondly,  If  then  the  plaintiff 
failed  in  his  undertaking,  he  ought  to  be  nonsuited.  But  the 
Court  recommended  it  to  him  to  take  the  rule  in  the  alternative, 
either  for  a  new  trial  or  a  nonsuit. 

Bearer^,  Morgan,  and  Garrov),  now  shewed  cause  against 
the  rule,  and  contended  that  the  plaintiff  had  complied  with  his 
^  undertaking,  because  the  payment  of  money  into  Court  proved 
the  most  material  point  in  issue,  namely,  the  contract  itself,  on 
which  the  action  was  founded.  It  proved  the  very  cause  of  ac- 
tion, and  reduced  the  question  to  a  mere  execution  of  a  writ  of 
inquiry.  The  objection  that  the  rule  of  Court  for  discharging 
the  defendants*  rule  to  change  the  venue,  was  obtained  before 
the  rule  to  pay  money  into  Court,  and  therefore  that  proof  of 
the  latter  rule  was  not  a  compliance  with  the  terms  of  the 
plaintiff's  undertaking,  is  not  entitled  to  any  weight,  because 
the  payment  of  money  into  Court  has  a  reference  to  the  original 
contract,  and  prevented  the  necessity  of  the  plaintiff's  proving  it 
by  any  other  means.  In  Santler  v.  Heard,  where  the  plaintiff, 
under  a  similar  rule  with  the  present,  gave  no  other  material  evi« 
dence  in  Middlesex,  than  that  die  witnesses  to  prove  the  contract 
resided'  there,  the  Court  very  properly  determined  that  this 
evidence  was  not  a  compliance  with  the  rule :  but  here  the 

plaintiff 
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plaintiff  gave  evidence  of  that  which  aflBrmed  the  contract  mr*  1788^ 
which  he  sued.  With  respect  to  the  ca$e  in  Salt,  where  in 
trover^  the  defendant  had  changed  the  venue^  and  the  plaintiff,  ^^J^" 
who  was  the  assignee  of  a  bankrupt^  moved  to  set  aside  the  rule,  '^^^'J^' 
undertaking  to  give  evidenoe  in  the  county  where  the  acdon  was 
laid;  on  its  appearing  that  the  only  proof  intended  tabe  given 
under  the  plaintiff^s  rule  was  the  assignment  from  the  eommis- 
sioners  of  bankrupt  to  him,  the  Court  very  properly  refused  to^ 
grant  a  rule  which  was  unnecessary.  That  was  an  application 
to  the  discTctbn  of  the  Court,  and  no  satisfactory  reason  was 
stated  to  induce  them  to  grant  it.  But  here  the  Court  exercised 
a  discretion  in  granting  the  rule  on  the  plaintiff's  undertaking 
to  do  that  which  he  has  since  complied  with.  Here  the  plain- 
tiff  proved  that  the  cause  of  action  arose  in  the  county  where 
the  venue  was  originally  laid :  and  even  in  cases  where  the  cause 
of  action  arises  in  two  difierent  counties,  the  plaintiff  has  hi9 
election  in  which  to  lay  the  venue.  But  even  supposing  the 
Court  should  be  of  opinion  that  the  plaintiff  has  not  performed 
his  undertaking,  the  utmost  the  Court  can  do  is  to  direct  anew 
trial ;  for  it  is  indisputably  clear,  that  a  plaintiff  cannot  be 
nonsuited  at  the  trial  against  his  consent.  In  Santler  v.  Heard^ 
the  point  was  reserved  at  the  trial:  but  it  was  not  so  in  this 
case.  Several  instances  {a)  have  happened,  in  which  a  plaintiff 
has  insisted  on  his  right  to  appear  at  the  trial,  when  the  Judge 
has  beet  un4er  a  necessity  of  directing  the  jury  to  find  a  verdict 
against  him.  Neither  can  a  new  trial  be  granted  in  this  case ; 
the  argument,  on  which  it  must  be  contended  that  a  new  trial 
should  be  granted^  must  be  founded  on  a  supposition  that  thia 
cause  has  not  been  tried  in  the  proper  county:  but  this  objection 
cannot  be  made  after  ver^ct,  it  being  cured  by  16  &  17  Car.  2. 
#•  8.  Lord  CalverUj  v.  Sir  R.  Ltvingy  Comb.  47a.  But  even 
if  this  objection  could  prevail  after  verdict,  a  modon  for  a  new 
trial  has  always  been  considered  as  an  application  to  the  discretion 
of  the  Conrt;v  HOw  it  would  be  nugatory  to  grant  a  new  trial 
in  the  present  case,  because  the  plaintiff  could  prove  the  cause  of 
actiofi  in  MiddUse9e^  by  giving  evidence  of  the  deed  of  settlement 
enrolled  in  Chancery,  or  of  a  bill  and  answer  filed  in  the  Exche- 
quer m  a  cause  between  diese  parties. 

Ertlam^  S.  MepuooJ^  and  Gregg^  in  support  of  the  rule.   As 
10  the  first  pmit>  iht  plaintitf's  undertaking  to  give  material 

<«)  Jdadioa  Y.  HMmamlt  X  vol  X74. 

evidence 
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1788.    evidence  in  Middksesc,  on  his  obtaining  a  rule  to  re-change  the 
venuif  must  be  taken  to  apply  to  nothing  but  that  which  existed 


Watkims  ^^  ^  jiixic,  for  he  cannot  be  supposed  to  have  undertaken  to 
TowiRs  prove  that  which  did  not  exist:  now  the  rule  for  paying  money 
ud  Othen.  jjj^^  Q^^^  ^j^g  ^^^  obtauned  till  afterwards  j  so  that  giving  proof 
of  that  which  had  no  existence  at  the  time  is  not  a  compliance 
with  his  undertaking.  The  statutes  6  Rk.  2.  c.  2.  and  4  Hen.  4. 
c.  18.  were  passed  to  compel  the  sumg  out  of  all  writs  arising 
upon  contract  in  the  county  where  the  contract  arose.  Soon 
after  the  latter  of  those  statutes,  the  practice  began  of  pleading 
the  matter  in  abatement,  so  that  unless  the  matter  existed  at  the 
time  of  pleading  in  abatement,  the  defendant  could  not  take  ad- 
vantage of  it;  and  the  mode  of  changing  the  venue  }qj  morion 
and  affidavit,  which  was  substituted  in  lieu  of  the  practice  of 
pleading  in  abatement,  after  the  16  b"  17  Car.  2.  c.  8.  must  be 
considered  with  a  reference  to  it.  In  Santler  v.  Heard,  Black'' 
'  stone,  J.  observed,  that  <<  as  it  would  be  hard  to  conclude  the 
^  plaintiff  by  the  single  affidavit  of  the  defendant,  he  is  at  li« 
«  berty  to  aver  that  the  cause  of  action  arose  in  the  county  where 
<<*the  venue  is  laid,  and  to  go  to  trial  on  that  fact,  at  the  same 
i€  time  that  the  merits  are  tried,  by  the  undertaking  to  give  ma- 
«  terial  evidence  arising  in  that  county.  This  is  equivalent  to 
<<  joining  issue,  that  the  cause  of  action  arose  in  the  first  county. 
«  And  if  the  plaintiff  fail  in  proving  it,  he  must  be  nonsuited 
«<  at  the  trial  \  which  has  in  this  case  the  same  effect  as  quashing 
<<  the  writ  by  a  judgment  on  a  plea  in  abatement,''.  GUt*  Hist. 
C.  P.  c.  ^•  Now  supposing  in  the  present  case  that  there 
had  been  a  plea  in  abatement,  that  the  cause  of  action  arose  in 
London,  according  to  the  ancient  practice,  and  issue  had  been 
joined  on  that,  the  plaintiff  could  not  have  given  this  rule  for 
payment  of  money  into  Court  in  evidence,  because  it  had  not 
existence  at  the  time  when  the  plea  in  abatement  must  have  been 
pleaded.  And  Blackstone,  J.  observes,  that  undertaking  to  give 
material  evidence  on  re-changing  the  venue  is  equivalent  to  join- 
ing issue  on  that  fact.  If  then,  according  to  the  ancient  mode 
of  proceeding,  the  plaintiff  in  this  case  could  not  have  succeed- 
ed, his  giving  evidence  of  a  matter  which  did  not  exist  at  the 
time  of  his  undertaking,  cannot  be  deemed  a  compliance  with 
the  rule  according  to  the  present  practice.  And  the  payment 
of  the  money  into  Court  is  only  an  admission  of  the  contract 
fro  tanto.    Cw  and  Another  v.  Parry,  ante,  i  vol,  464.    With 

respect 
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respect  to  the  second  question,  they  admitted  that  in  general  a     1788. 
plaintiff  could  not  be  nonsuited  against  his  consent;  but  ion-  ' 

tended,  that  the  present  case  was  an  exception  to  the  general  rulej  ^^^^^ 
because  the  plaintiff  had  undertaken  not  to  appear  at  the  trial  Towera 
in  Middknxt  unless  he  gave  evidence  of  ,some  matter  in  issue 
arising  there;  «o  that  this  conditional  undertaking  operates  as  a 
consent  to  be  nonsuited  in  case  it  v^as  not  performed.  In  Sanf- 
ter  V.  Heard^  the  whole  Court  were  of  opinion  that  they  had 
power  to  nonsuit  the  plaintiffi  and  three  of  the  Judges  thought 
that  thej  were  bound  to  do  so.  And  Lord  Ch.  J.  De  Grey  ob- 
serving on  the  case  of  The  Duke  of  Bedford  v.  Brayy  2  Barn.  290, 
that  the  condition  of  nonsuit  was  in  so  many  words  expressed  in 
the  rule,  said,  «<  the  present  rule  implies  the  same :"  now  the 
undertaking  in  the  present  case  is  precisely  similar  to  that  in 
Brucksbaw  v.  HefUns  (a),  where  the  plaintiff  brought  back  the 
venue  to  London^  on  an  undertaking  like  the  present:  Lord  Mans* 
field  saidj  <<  If  he  does  not  give  material  evidence  in  London^  he 
«^  must  be  nonsuited.''  But  if  the  Court  should  be  of  opinion  that 
they  are  not  bound  to  order  a  nonsuit  to  be  entered,  it  will  be 
to  no  purpose  to  grant  a  new  trial,  because  unless  the  plaintiff 
complies  with  his  undertaking,  he  will  not  be  entitled  to  a  ver- 
dict. At  all  events,  as  it  is  discretionary  in  the  Court  whether 
they  vnll  grant  a  new  trial  or  not,  they  may  do  complete  jus- 
dee  between  the  parties,  by  permitting  the  defendants  to  im- 
peach the  contract  itself,  notwithstanding  they  have  paid  mo- 
ney into  Court.  The  defendants,  knowing  that  the  plaintiff 
really  had  effects  in  the  house  which  was  burned  to  the  amount 
of  71/.,  unguardedly  paid  that  sum  into  Court,  though  there 
were  strong  grounds  of  suspicion  that  the  plaintiff  had  set  fire 
to  the  house  himself*,  if  therefore  a  new  trial  should  be  granted, 
the  Court  may,  as  the  plaintiff  did  not  fulfil  his  undemking  at 
the  trial,  grant  it  upon  terms,- and  permit  the  defendants  to 
dispute  the  validity  of  the  contract. 

AsHHO&sT,  J.  The  first  question  in  this  case  is,  Whether 
the  plaindff  has  or  has  not  complied  with  the  terms  of  his  un- 
dertaking ?  and  if  he  has  not,  the  next  question  will  be,  Whe-^ 
ther  on  a  motion  for  a  new  trial,  which  is  an  application  to  the 
discretion  of  the  Court,  we  ought  to  do  that  which  we  cannot 
but  see  will  ultimately  prove  a  nugatory  act.  As  to  the  first,  I 
am  clearly  of  opinion  that  he  has  complied  with  his  undertaking, 
«rJuch  was.to  give  material  evidence  of  some  matter  in  issue  ariung 

in 
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1788.  in  MiJJtgHH.  By  the  terms  of  thb  declaiatioa  it  was  iiKumbeflt 
on  the  plaintiff  to  prove  that  he  did  become  a  member  of  tlir 
Unkn  Sociitf^  that  he  ^eed  to  coofom  to  the  deed  of  set*- 
TowtRs  tlement  of  17149  of  which  the  defiendants  were  trustees^  and 
ttid  Othert.  ^^^  ^j^  defendants  promised,  isfe.\  these  were  facts  material 
to  the  pdnt  in  issuci  and  the  payment  of  money  into  Court  was 
*  material  evidence  as  to  that  potnt,  becavse  it  admitted  ^  cause 
of  action,  and  superseded  the  necessity  of  d  that  proof  which  the 
phintiff  must  otherwise  have  given.  So  that  I  thifd^  that  the 
plaintiff  has  fully  complied  with  his  undertaking.  But  even 
if  that  could,  be  doubted,  which  I  dunk  camnot,  I  should  be  €»f 
opinion  that  we  ought  not  to  grant  a  new  trial  in  this  case> 
because  on  a  second  trial  the  pbuntiff  could  give  material  evi- 
dence in  Middksac^  by  proving  the  deed  of  settlement  emcoUed 
in  Chancery,  or  the  bill  and  answer  in  the  Court  of  Exchequer. 
Therefoi€onboth  groundsltbink  the  rule  ought  to  be  discharged. 
Gross,  J.  The  prindpal  ground  of  this  motion  is,  that  the 
plaintiff  has  not  complied  with  his  undertaking,  which  was  to 
give  material  evidence  of  some  matter  in  issue  arising  in  MiMesea^ 
On  the  face  of  the  declaration  it  appears  that  the  plaintiff,  as  a 
member  of  die  Union  Societff  which  is  established  by  deed  en« 
rolled  in  Middhsex^  was  entided  to  a  certain  sum  in  the  event 
of  his  goods  being  destroyed  by  fire :  now  even  suppoong  that 
the  goods  were  burned  in  Lmdon^  then  there  would  be  a  cause 
of  action  arising  in  two  difierent  counties,  in  which  case  the 
defendant  could  not  change  the  venm:  because  in  order  to  change 
die  venue  firom  B.  to  A.  the  defendant  must  swear  that  die  cause 
of  action  arose  wholly  in  A.  and  not  in  B.  or  elsewhere  out  of 
the  county  of  A.  Then  in  order  to  bring  back  the  venue^  the 
plaintiff  undertook  to  give  material  evidence  in  MUdksexi  and 
on  the  trial  he  gave  evidence  of  the  rule  of  Court  by  which 
the  defendant  had  paid  money  into  Court.  But  the  payment  of 
money  into  Court  is  an  admission  of  some  money  due  to  the 
plaintiff  on  the  contract  stated  in  the  declaration  {a)i  and  the 
contract  stated  in  tUs  declaraticm  arose  on  a  deed  in  Middkfnn 
This  surely  then  is  material  evidence  arising  within  the  county  of 
Middlesex*  And  when  the  plaintiff  was  going  to  prove  the  deed, 
my  brother  Buller  thought  it  not  necessary,  because  the  payment 
of  money  into  Court  admitted  the  contract.  This  motion  was  not 
made  on  the  ground  of  misdirection  \  and  I  am  clearly  of  opinion 
thgtdiedcteiininationof  the  learned  Judge  at  thetrialwasibunded 

(a)  yid.A^/.Rep.C.^.9(N 

<H1 
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im  true  principles  of  bw.  It  ia  not  necessary  to  gt>  ioto  die  odmr    .«78g. 
pomt,  because  the  nik  must  be  dischsfgednpon  die  fivstgiouod:  ■ 
if  it  wcie,  I  should  think  that  we  couM  not  order  a  nonssat  («)  to  ^1^^' 
beentered  against  the  consent  of  the  plaintiff,  but  we  nligbt  have    7*^»» 
granted  a  new  trial  on  tenns. 

Rule  ^scharged  (f ). 

(s)  Vide  1  voL  176.    %  MUe,  i%%%.  {f)  Tide  H.  Ml.  %.  C.  M.  ft$a. 


and  Othen* 


Jackson  against  Williamson,  Bart,  and  Others.       Mmi^, 

A    RULE  had  been  obtained  by  Larnhf  to  shew  cause  why  The  Coun 
-^^  the  Pastea  in  this  caase  should  not  be  aoiended,  by  ii>-  J^*,^J^* 
setting  the  sum  of  61L  instead  of  jo/.  agreeable  to  the  real  time  after 
finding  of  the  jury.    It  was  an  actton  of  trespass  against  the  ^mt^ihe 
sheriff  of  Durham  for  having  unjustly  sold  a  coal  keel  or  lighier.  P^^**'',  ^7  |n- 
It  was  proved  at  the  trial  that  die  sheriff  had  actually  sold  this  damnls 
for  3 1/.  but  several  of  the  witnesses  on  the  part  of  the  plaintiff  ^^^^Jj^* 
proved  it  to  have  been  worth  60/.  the  jury  gave  their  verdict  for  «U  the  jury* 
30/.  damages^  and  now  the  plaintiff  produced  an  affidavit  made  » 1^^** 
by  all  the  jurymen,  saying  that  they  meant  to  give  the  30/.  «*^8  ^^^ 
as  iamaffs  for  the  stvsutig  and  dHaimng  the  vessel,  over  and  ahve  hart  been  t» 
iie  31/.  f<>r  which  it  appeared  diat  the  vessel  had  been  actually  ^i][|o^„^ 
sold  ^  and  that  they  conceived  that  the  piothonotary  would  of  increased 
course  add  the  30/.  taiie  31/.  and  thereby  oiake  the  whole  ^'ch^ 
sum  of  6il.  which  the  jury  intended  to  give.  ST^hT' 

Cbambre  shewed  cause,  and  contended  that  it  would  be  a  very  diet  they  had 
dangerous  practice,  if  the  Court  were  to  give  way  to  such  an  afi-  ^H^i^^ 
plication  in  any  instance.    If  there  is  any  amUguity  in  a  ver-  to  give  hii» 
diet,  it  ought  to  be  inquired  into  and  explained  at  the  rime. 
The  verdict  in  this  case  was  conceived  in  very  plain  terms  \  and 
though  pcrhsq>s  the  jury  ought  to  have  given  the  31/.  yet  the 
diflerence  is  too  trifling  to  be  attended  to. 

Law  and  Lambcj  contra f  said  it  was  endrely  owing  to  the  ac- 
cident of  the  plaintiff's  counsel  happening  to  be  out  of  Court, 
^en  the  verdict  was  delivered,  that  the  mistake  was  not  cor- 
rected at  the  time ;  but  it  was  so  the  very  first  opportunity  af- 
terwards. Here  the  mistake  spoke  for  itself.  It  was  impossible 
die  jury  could  intend  to  give  less  than  what  it  appeared  the  she- 
riff had  actually  received  into  his  hands  by  the  sale.  The  seizure 
of  the  vessel,  which  was  without  any  colour,  had  been  a  great 
detriment  to  the  plaintifi^  who  would  not  only  be  put  to  a  con- 
siderable expense  in  procuring  anodier,  but  had  lost  the  inter- 
mediate 
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1788.     mediate  profits;  and  as  the  jurf  had  mammously  conciurred  in 

—— ^ the  explanation  of  their  verdict^  they  conceived  that  no  incon- 

\^2^    leniences  need  be  apprehended  from  acceding  to  it  in  such  a 
WjLLiAM.  case  as  this, 

SON 

and  Ochen.  7%^  Cwrt  refused  the  application,  saying  that  it  wonld  intro- 
duce a  very  dangerous  practice  if  they  were  to  admit  such  an 
affidavit  as  the  one  ofiered.  They  said  that  they  laid  no  stress 
upon  its  being  made  by  all  the  jury  :  if  it  could  be  made  by  all, 
upon  the  same  principle  it  might  as  well  be  made  by  some.  If 
any  doubt  had  arisen  as  to  the  meaning  of  the  jury,  if  they  had 
found  a  sum  inadequate  to  the  value  proved,  the  proper  time  for 
requiring  an  explanation  was  at  the  trial.  It  was  too  late  now : 
such  a  practice  would  be  productive  of  infinite  mischief;  and 
it  was  better  that  the  present  plaintiff  should  sufier  an  inconve- 
Ai^nce,  than  that  sudi  a  rule  should  be  introduced. 

Rule  discharged. 


fct**S:  Graham  and  Others  against  Robebtson. 


rriHE  plaintiffs  brought  this  action,  at  the  Sittings  after  last 
^  Term  at  Gmldhali^  for  money  paid  to  the  use  of  the  de- 


PUintifTs 
together 
with  A-  and 

B,  bciog  fendant  under  these  circumstances :  The  Trimmer  privateer,  of 
onT ^'ip,  vhich  these  platntifls  and  two  other  persons  of  the  name  of 
foMbrnt  ^  Grant  were  joint  owners,  during  the  course  of  the  last  war  took 
another,  a  two  prizes  in  conjunction  with  the  Matdstone^  another  privateer, 
ul^^cL"  ^^  which  the  defendant  was  owner,  and  which  were  condemned 
^^»n^»  in  the  ^Hce-Admiralty  Court  of  Minorca.  In  consequence  of 
by  i^ee-  au  agreement  between  the  plaintiffs  and  defendant  to  share  all 
SwSi^Seni'  P'*2^'»  ^^  ^^  money  arising  from  the  sale  was  paid  to  the 
afterwards  defendant's  agent.  Afterwards,  on  appeal  to  the  King  in  coun- 
ofcmdrnT  cil,  the  sentence  of  condemnation  was  reversed,  and  the  money 
"*"«r**d  ^^^'^^  ^®  ^  refunded  to  the  appellants,  with  costs,  which  was 
restitution  paid  by  the  present  plaintiffs  alone,  the  other  partners  having  in 
with^oMts,  ^^  mean  time  become  bankrupts  (a).  The  sentence  of  restitution 
which  was  was  awarded  previous  to  the  bankruptcy;  but  the  report  of  the 
^thephm- v^gi^^K^i  ascertaining  the  amount  of  the  restitution,  was  not 

Cift,  Jt,  wad 

B.  having  in  the  mean  time  become  bankrupts.  An  action  cannot  be  brought  by  the  plaintifi  alone 
for  a  moiety  of  the  restitution  money  and<xf  the  costs,  because  it  was  either  a  partnership  transac- 
tion, when  A.  and  B,  ought  to  be  joined ;  or  not,  when  aeparate  actions  should  be  brought  by  each 
nf  the  persons  paying.    See/o«/.  3  vol.  433, 779.  as  to  joint  and  sepirate  actions.     [5  Bast,  %%y.'\ 

(«)  In  the  Admiralty  Court  only  the  names  of  the  owncn  of  the  Trimmer  privatee^ 
appeared;  and  consequently,  after  final  sentence  of  restitution  was  awarded,  the  at- 
uchmeat  i«ued  agaiait  them  only. 

made, 
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made/  anil  the  final  decree,  confinnuig  the  interlocutory  decree     1788. 
of  restkntion,  did  not  take  placd  till  jrfter.    This  action  was  — — 
brought  to  recover  a  moiety  of  the  sum  paid  by  the  plaintiflb.    n/o^c 

BuUer^  J.  before  whom  the  pause  was  tried,  was  of  opinion,  J«*"~*  ^ 
npon  the  objection  being  taken  for  want  of  proper  parties,  that  iom. 
the  phintifTs  haying  paid  the  money  on  account  of  a  partnership 
transaction,  must  be  nonsuited,  because  the  other  partners  or 
their  assignees  were  not  joined ;  and  directed  it  accordingly.  A 
rCile  was  obtained  on  a  former  day  in  this  Term  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside,  upon  the  ground  that 
those  other  partners,  having  become  bankrupts  before  the  pay- 
ment of  the  money,  and  consequently  before  the  cause  of  action 
arose,  and  not  having  contributed  any  thing  towards  the  pay- 
ment of  that  sum,  and  therefore  not  being  in  any  degree  dam- 
nified,  there  was  no  occasion  to  join  their  names  or  those  of  their 
assignees  in  this  action. 

Bower  and  Baldwin  shewed  cause  by  observing  shortly,  that 
all  the  pertons,  as  well  the  Grants  as  the  present  plaintiffs,  were 
owners  at  the  timethe  capture  was  made  of  the  vessels  in  ques* 
tion,  and  continued  joint  owners  when  the  expenses  were  in- 
curred for  which  this  action  was  brought.  It  was  a  partnership 
transaction ;  and  the  defendant  was  as  much  responsible  to  those 
other  partners  as  to  these  plaintifis.  Their  having  become 
bankrupts  could  not  preclude  their  right  of  action  \  and  there- 
fore their  assignees,  who  now  stand  in  their  place,  ought  to 
have  been  joined.  No  argument  could  make  the  case  clearer 
than  the  bare  statement  of  the  facts. 

Bearcrtfti  Erskine,  and  Park,  admitted  the  force  of  the  de-' 
fendant's  objection,  if  the  action  had  been  brought  merely  t^ 
recover  prize-money  which  had  been  paid  into  the  hands  of  the 
defendant;,  but  contended  that  it  did  not  hold  in  this  action, 
which  was  brought  to  recover  money  which  had  been  paid  by 
these  plaintifl^  alone  for  the  use  of  the  defendant,  because  they 
are  the  only  persons  who  have  been  in  anywise  damnified  by 
having  expended  so  much  money  out  of  their  own  pockets.  To 
what  purpose  then  should  the  assignees  of  the  bankrupts  be 
made  co-plaintiffs,  when  their  estate  has  not  been  injured  at  all 
by  the  payment  of:any  money  ?  The  only  principle,  as  appears 
from  Bro*  Abr*  tit.  Jdnder  in  Action,  for  joining  plaintifis  in 
an  action,  is  because  they  have  a  joint  claim ;  but  the  bankrupts 
have  no  daini  on  any  part  of  the  sum  which  it  is  the  object  of 

the  ' 
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1 788,    the  pKStat  action  to  recover ;  and  if  they  h^d  been  joined  witb 
■  the  preseilc  plaintiS>  neither  they  nor  their  assignees  would 

^^^  have  been  entitled  ta  retain  any  part  of  the  sum  recovered* 
agaimsi  When  this  case  was  before  the  Chancellor  last  year,  and  the 
^^iom!^*  present  plaintiffs  pcduened  his  Lordship  to  permit  them  to 
prove  the  bankrupts'  proportion  of  ihe  loss  upon  the  restitutioo 
under  their  commission,  his  Lordship  refused  the  application,, 
saying  that  Ac  determination  of  the  Privy  Council  was  only  in 
the  nature  of  an  interlocutory  judgment;  and  said  that  he  would 
not  permit  the  plaintiffs  tec  prove  tlieir  demand  unless  it  could 
be  shewn  that  upon  an  interlocutory  judgment  previous  to  a 
bankruptcy,  and  an  assessment  of  .damages  afterwards,  the 
creditor  had  been  allowed  to  prove  sueh  debt  So  that  if  the 
assignees  are  entitled  to  any  share  of  the  money  to  be  recovered 
from  the  defiendant,  these  plaintiffs,  who  are  the  only  persons- 
damnified,  wilt  be  left  without  any  redress^  whatever  as  to  such 
proportion. 

AsBBU&sT,  J.  I  am  of  opinibit  that  this  nonsuit  is  r^ht.. 
There  is  one  decisive  answer  to  all  that  has  been  said  on  the 
pvt  of  the  plaintifik  Either  this  money  was  paid  by  them  oiv 
the  partnership  account  or  not;  if  it  were,  then  the  other 
partners  who  are  become  bankrupts,  or  their  assignees^  should 
have  been  joined.  If  it  were  not  paid  on  a  parmership  account^ 
then  it  stands  as  a  separate  payment  by  each  individual  of  the 
plaintiffs;  and  then  the  sum  demanded  must  be  recovered  by 
each  in  a  separate  action,  they  not  being  partners  puad  this 
transaction.  So  that  in  eithcfr  case  the  action  is  wiongly  con^ 
ceWed. 

Grose,  J.  I  entertamed  some  doubt  at  first ;  but  I  am  now 
clearly  of  opinion,  for  the  reasons  given  by  my  brother  Ashbwrst^ 
that  this  action  is  improperly  brought ;  and  I  am  further  con- 
firmed in  this  idea  from  what  fell  from  the  plaintiffs'  counsel 
relative  to  the  plaintiffs  petitioning  the  Chancellor  to  be  ad- 
mitted to  prove  the  proportion  under  the  commission,  for  thi» 
is  V  clear  acknowledgment  by  them  that  the  payment  in  question 
was  made  on  the  parmership  account.  And  tlwrefore  the  action 
must  be  brought  in  the  name  of  all  the  partners.  But  if  that 
were  not  so,  then  each  in<tividual  must  bring  a  separate  aorion 
for  what  he  actually  advanced.  Therefore  quacunque  vi&  iatA 
the  nonsuit  was  right. 

Rule  dischaiged* 

The 
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The  King  against  Eaton  ••  nI^A 

1787-  * 

T>ALDWIN  had  moved  to  quash  a  teturn  of  a  justice  of  Upon  a  €tr^ 

peace  to  remove  a  conviction  oa  the  Deer  Act  {a)\  which  ^m'm"^^^ 

return  was  that  the  defendant,  after  the  conviction,  having  en-  y>«|<»  ^  « 

**  justice  of 

cered  into  a  recognizance  to  try  his  appeal  at  the  next  Quarter  peace  on  the 
Sessions,  he  the  justice  had  returned  the  record  of  the  convic-  /J^^f 
tion  to  the  Sessions,  where  it  is  filed  of  record,  but  he  had  c,  3a)  a  re- 
annexed  a  copy  to  the  writ    It  was  contended  that  the  original  Brecon! » 
ought  to  have  been  returned.  IheS^  ^ 

Per  Curiam ;   This  return  is  sufficient  \  for  upon  the  de-  and  that  a 
fendant's  entering  into  a  recognizance  to  try  the  appeal,  it  was  ^J^  tothe 
the  duty  of  the  justices  to  return  the  original  record  of  the  con-  ^m^  U  mf- 
viction  to  die  Sessions :  and  besides,  a  certiorari  in  this  instance  ti^w^ST 
was  improper,  the  party  having  appealed  to  the  Sessions,  and  >°*llcasei 
thereby  made  his  election  according  to  the  terms  of  the  act.  coovictiom 
And  indeed  where  an  act  gives  a  general  form  of  conviction,  as  [^ns^wfae. 
in  this  instance,  the  party  can  have  no  benefit  from  a  certiorari,  ther  an  ap- 
because  the  proceedings  or  examinations  need  not  be  returned,  S  "  *^ 
but  the  conviction  only,  which  being  general,  cannot  exhibit 
the  error  on  the  proceedings.    And 

BuLLER,  J.  added--That  a  justice  of  peace  ought  in  every 
instance  to  veturn  a  ci^nviction  by  him  to  the  Sessions,  whether 
the  party  appeals  or  not,  or  whether  an  appeal  is  or  is  not 
given,  that  the  Crown  may  not  be  deprived  of  its  share  of  for. 
feitures. 

Rule  discharged. 

(«)  16  Cmv.  5.  a  30. 

*  This  case  wu  onifited  by  accident  in  the  Reporu  dilutMkhaelmai  Term,  to 
which  it  properly  belongs. 


Lord  Mansfield  was  not  able  to  attend  the  whole  of  this 
Term. 
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CASES 

ARGUED  AND  DETERMINED 

IN  THI 

COURT  OF  KING'S  BENCH, 

IN 

Easter    Term^ 

In  the  Twenty-Eighth  Year  of  the  Rdgn  of  Gxobob  III. 


178S. 
Vernon  and  Others,  Assignees  of  Elizabeth  Tyler,  s^dw,^ 
a  Bankrupt,  against  Hanson.  A^rUivh, 

jSSUAfPSrr  for  money  had  and  received.    Plea  the  gene-  when  the 
ral  Issue.  "W!"**^ 

At  the  trial  of  this  cause  before  BulUr^  J.  at  the  Sittings  haft  reco- 
aftcr  last  Term  at  GuildbaU^  the  plaintiff  was  nonsuited.    On  a  J?^^" 
motion  for  a  rule  to  shew  cause  why  the  nonsuit  should  not  be  ^^om  the^ 
set  aside,  and  a  new  trial  granted,  the  facts  appeared  to  be  bankerriv- 
these ;  the  defendant  had  received  1090/.,  being  the  amount  of  ^^J^ 
a  draught  drawn  in  his  favor  for  a  bm&fide  debt  by  the  bankrupt  ptidomto 
on  Messrs.  Hanhjs,  her  bankers,  which  money  was  received  by  Jh^bSS^ 
the  defendant  after  notice  of  the  bankruptcy.    At  the  sittings  ^pc  inth 
after  last  Trinity  Term  the  plaintifis  had  recovered  a  large  sum  of  thcbtok- 
against   the  Haniejs  for  money  belonging  to  the   bankrupt  ^^^^^ 
received  by  them,  in  which  action  they  attempted  to  set  off  cover  the 
this  as  well  as  several  other  sums  which  they  had  paid  on  the  fh^^ 
bankrupt's  account :  but  it  appearing  that  they  had  paid  those  ^^l 
sums  with  full  knowledge  of  the  bankruptcy,  the  set-off  was  received  it 
disaUowed  (a).  JSeT^. 

Erikine^  Piggott,  and  Gti^/,  in  support  of  the  motion,  con-  mptcy. 
tendedj  first,  that  inasmuch  as  the  defendant  had  received  the 

<#}  VUk  r«niM  T«  JXitlffy  aate  lis. 

money 
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1788.    money  of  the  bankrupt  with  knowledge  of  the  bankruptcy,  he 

was  not  entitled  to  retain  it.    And,  secondly,  that  no  one  could 

Md  othew  ^orer  it  back  but  the  assignees*  As  to  the  first,  it  could  not 
^fiminst^  be  contended  but  that  the  defendant  would  have  been  liable  if 
the  assignees  had  originally  brought  the  action  against  him : 
but  it  was  said  at  the  trial  that  they  had  recovered  thb  sum 
in  the  action  against  the  Hankeys,  and  therefore  they  could 
not  recover  it  in  this  against  the  defendant.  But  in  the 
first  place  the  assignees  have  not  yet  received  that  sum,  the 
defendants  in  the  first  acdon  having  filed  a  bill  in  Chan- 
cery praying  to  be  relieved  from  the  efiects  of  the  judg- 
ment; so  that  though  they  have  obtained  judgment,  they  have 
not  yet  taken  out  execution.  Besides,  the  sum  which  they 
recovered  in  that  action  was  money  received  by  the  Hankejs  on 
the  batdonipt's  account,  and  not  money  wluch  they  had  paid 
after  notice  of  the  bankruptcy.  And  it  cannot  be  material  to  the 
defendant  in  this  action  to  conrider  what  sums  the  plaintifi« 
have  recovered  against  the  Hanhys,  if  it  appear  that  the  dcfend- 
aftt  haf  money  in  his  hands  belonging  to  the  bankrupt,  which 
he  received  after  notice  of  the  bankruptcy.  And  the  defend- 
antTs  having  been  paid  by  a  draught  drawn  by  the  bankrupt  in 
1m  favor,  it  rs  tiic  same  as  if  the  money  had  been  actually  paid 
by  her  to  him.  Secondly,  no  one  but  the  plwntiffs  can  m^n- 
tain  tbk  action  to  recover  from  the  defendant  that  sum  which 
he  is  not  entitled  to  retain.  It  would  be  an  answet  to  an  action 
brought  by  the  Haakeys  to  say  that  they  had  paid  this  sum  not 
on  their  own  account,  but  on  the  bankrupt's.  Suppose  the 
Hankep^  instead  of  being  debtors,  had  been  creditors  of  the 
bankrupt,  and  had  advanced,  this  sum  of  money  to  the  defendant 
QOL  ti>e  credit  of  the  bankrupt,  the  defendant  having  notice  of 
the  bankruptcy;  there  could  be  no  doubt  but  that  the  assignees 
could  have  recovered  that  sum  firom  the  defendant :  then  the 
circumstance  of  the  Hankeys  being  debtors  to  the  estate  oixhc 
bankrupt,  and*  having  been  compelled  by  an  action  brought  by 
the  assignees  to  pay  over  that  sum  to  the  amount  of  which  they 
were  the  bankrupt's  diebtors,  cannot  vary  the  question  in  this 
action  as  against  the  present  defendant,  because  they  answered 
the  bankrupt's  draught  out  of  the  efiects  of  the  assignees,  know« 
ing  of  the  baxikruptcy.  And  it  is  to  be  observed  that  both  these 
actiotis  diaafirm  the  payment  made  by  the  Hankeys :  it  might 
perhaps  have  been  difierent  if  the  plaintiff's  had  affirmed  the  pay- 
ment in  one  action,  and  auempted  to  disafirm  it  in  the  other. 

s  The 
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The  Court  were  of  opinion  that  the  counsel  for  the  plaintiffs      1786. 
had  not  laid  a  sufficient  ground  before  them  to  induce  them  to 


grant  a  rule  to  shew  cause  j  and  alf  oth^s 

AsHHURST,  J,  said,  it  is  admitted  very  -properly,  rfiat  the  «?««< 
piaintifis  cannot  affirm  and  disaffirm  the  same  transaction: 
then  try  this  question  by  that  test.  This  was  no  specific  mo- 
ney of  the  bankrupt  paid  to  the  defendant ;  it  was  only  a  pay- 
ment in  the  common  course  of  business  by  her  bankers,  who 
had,  prior  to  that,  received  large  sums  of  money  belonging  to 
the  bankrupt.  The  plaintiffs  first  brought  an  action  against  • 
the  bankers  for  all  the  money  received  by  them  on  the  bank- 
rupt's .account,  against  which  demand  they  offered  to  set  off 
this  as  well  as  several  other  sums  which  they  had  paid  on  ac- 
count of  the  bankrupt ;  to  this  the  assignees  objected,  insisting 
that  those  payments  were  made  with  their  own  money,  and  not 
with  that  of  the  bankrupt.  But  in  the  present  action  they  say 
it  was  a  payment  with  the  money  of  the  bankrupt ;  and,  the 
defendant  having  received  it  with  knowledge  of  the  bank- 
ruptcy, they  insist  that  they  have  a  right  to  recover  it  back.  It 
lias  not  been  attempted  to  be  disputed  but  that  the  defendant 
was  a  band  fide  creditor  of  the  bankrupt ;  and  a  payment  by 
her  to  him,  although  with  notice  of  the  bankruptcy,  would 
have  been  good  as  against  all  persons  but  the  general  cre- 
ditors. If  therefore  he  do  no  injury  to  the  creditors,  he 
does  not  hold  it  against  conscience.  The  bankrupt's  estate  has 
not  been  injured  at  all  by  this  payment ;  for  the  assignees  have 
already  received  this  sum  from  the  Hankeys;  then  they  say  that 
they  have  a  right  to  bring  this  action  against  the  defendant,  be- 
cause otherwise  the  Hankeys  cannot  recover  it  back.  But  the 
HofAeys  paid  this  sum  knowing  of  the  bankruptcy,  and  perhaps 
have  no  right  to  recover  k  back.  But  that  is  immaterial  as  far 
as  it  respects  the  assignees ;  they  are  now  interposing  between 
two  creditors  in  a  case  in  which  the  general  body  of  creditors 
have  no  concern. 

BuLLBiL,  J.  The  only  <}uestion  now  before  the  Court  is. 
Whether  this  action  against  the  present  defendant  can  be  sup- 
ported i  I  am  cleady  of  opinion  that  it  cannot.  At  first  the 
plaintiffs  had  an  electbn  whether  they  would  bring  this  action 
s^atnst  the  Hanieys  or  this  defendant.  Supposing  no  action  had 
been  brovigbt  against  the  Hankeys^  this  action  might  have  been 
maintained  on  the  ground  that  the  payment  by  the  Hankeys  was 
Vol.  II.  U  a  pay- 


Hanson. 
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1788.     a  payment  by  their  agent,  whose  acts  they  would  then  have 

•^ adopted.     But,    in   the  former   action,   which    was  brought 

and  Others  ^S^^^^^  *^  Hoftieys,  thcy  insisted  that  it  was  no  payment  on 
agaiMit     their  account,  and  that  it  was  void.    They  cannot  therefore 
now  be  permitted  to  say,  that  the  payment  was  made  on  tbdr 
account. 

Grose,  J.  This  action  is  brought  on  the  ground  that  the 
defendant  has  receiyed  money  from  the  Hanieys  belonging  to 
the  assignees*  But  when  tlie  plaintifls  brought  the  former  ac- 
tion, they  denied  that  the  payment  had  been  made  by  the 
Hanieys  on  their  account ;  and  they  shall  not  now  be  permitted 
to  contradict  it. 

Rule  refused. 
4> 


^^o'^^y,  The  King  dgainst  The  Bishop  of  Ely. 

Sec  title       npHIS  was  a  rule  calling  on  the  Bishop  of  Ely  to  shew  cause 
the'lndcx.  ^hy  a  tnandatnus  should  not  issue,  directed  to  hibi,  com- 

manding him  to  appoint  one  of  two  persons,  namely,  the 
SLCatl'i'  Reverend  Georgf  Borlase  and  the  Reverend  Francii  Bartief, 
c^i  ^""^  c'^cted,  nominated,  and  presented  to  him  by  the  B'ellows  of 
4  vol  133.;  Peterhouse  College^  Cambridgi^  to  be  Master  of  the  said  college. 
de^eminrd?  ^^  ^^  agreed  by  the  counsel  on  both  sides  that  the  bishop  and 
that  in  the    the  orosccutor  should  acquiesce  in  the  opinion  of  the  Court  on 

rase  ofa.*^  i-iti 

private  ciec.  the  argument  of  the  rule  to  shew  cause. 
tbundation        ^^  appeared  from  the  affidavits  filed  on  both  sides,  and  froiti 
where  iio     the  statutcs  and  extracts  from  the  college  register  annexed  there- 
si^o^r  uTiIr   ^^y  *^^  *^  college  was  founded  in  1284,  by  Hugh  de  Bdsham^ 
pt)imed  by    bishop  of  Elj^  by  a  charter  of  foundacion^  recited  and  con- 

the  fcuiidcr,  -  ,  .       '         - 

ill  ddauit  of  firmed  by  a  charter  of  kmg  Edward  I.j  m  the  thirteenth  year 

i^he  kb^,  by  °^  ^*^  '*^*8"  >  *^^  ^^  founder  directed  the  persons  to  be  main* 

the  Great     taincd  on  the  foundation  to  be  for  ever  styled  The  Scholars  of 

bc'vlitor.     ^c  Bishops  of  Eiy^  which  is  the  name  of  the  society  inscribed 

round  the  common  seal  of  the  college  at  this  dayv .  That  Sinton 

de  Montacute^  the  seventh  bishop  in  succession  from  the  founder, 

gave  a  code  of  statutes  about  the  year  1344;  by  which,  and 

other  statutes  given  by  his  successors  in  the  See,  as  revised  and 

altered  by  the  commissioners  for  visiting  the  university  of  Cam» 

hidge  in  the  reign  of  .Edward  Vlth,  the  coDege  had  ever  since 

been 
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been  governed  (a).  It  further  appeared  that  the  number  of  per-     1788. 

sons  on  the  foundation,  being  the  number  mentioned  in  the  ^ 

^tutes  (*),  consisted  of  a  master  and  fourteen  fellows,  some-  ^^^^^^^ 
times  called  perpetual  scholars,  eight  poor  scholan,  and  two  The  Bishop 
bibUotists.     That  there  had  been  other  fellowships  and  scholar-    "^  ^*'^' 
ships  annexed  at  difierent  times  and  by  different  benefactors, 
tbttt  these  had  never  been  considered  as  conferring  on  those  who 
held  them  any  privileges  (r)  as  members  of  the  society.    It 
iurther  appeared,  that  the  mastership  of  the  college  becoming 
Vacant  on  the  14th  of  jtugust  1 787,  by  the  death  of  Doctor  Law, 
biflshop  of  Carlisle^  the  senior  fellow  of  the  college,  the  day  after 
such. vacancy  was  notified  to  him,  caused  a  schedule  to  be 
affixed  for  twelve  days  together  upon  the  most  public  door  of 
the  coUege-hail,  appointing  the  31st  of  September  next  for  the  , 
election  of  a  new  Master.    On  the  day  appointed  for  the  elec- 
tion, the  Reverend  George  Bwrlase^  B.  D.  and  fellow  of  the 
college,  the  Reverend  Daniel  Longmirey  B.  D.  who  had  been  a 
fellow  of  the  college,  and  had  vacated  his  fellowship  by  the  ac- 
ceptance of  a  college  living  in  the  year  1 776,  but  who  had  con- 
tinued to  keep  his  name  inroUed  on  the  boards  of  the  college, 
.and  the  Reverend  Francis  Barnes^  B.  D.  and  vice-provost  of 
Kin^s  CoUege^  Cambridge^  who  had  never  been  a  member  of 
Peterbousey  ofiered  themselves  candidates   for  the  mastership, 
f  For  the  qualifications  of  the  candidates,  method  of  election, 
and  return  to  be  made  to  the  bishop  of  Ely  of  two  persons,  in 
order  to  his  appointing  one  of  them  to  be  master  of  the  coUegCj 
sec  the  statutes.]     It  further  appeared,  that  at  the  time  of  the 
election  there  were  twelve  instituted  fellows  upon  the  founda- 
tionj  and  two  who  were  in  their  year  of  probation,  and  conse- 
quently not  entitled  to  vote.  That  on  the  day  appointed  for  the 

{a)  Two  penons  swore  that  they  believed  the  founder  gave  several  ttacute<  for  the 
regulation  of  his  college ;  but  none  such  wefe  produced  on  either  aide,  neither  had  any 
been  known  to  eitst  for  several  hundred  years.  Indeed  it  should  seem  from  the 
preamble  to  SimM  i§  Mvntacutit  Statutes,  (^arW  vidi)  that  none  had  ever  been  given 
by  tiie  founder,  or  at  most  very  imperfect  ones;  which  is  probable,  as  he  died  within 
two  years  after  the  endowment  in  xa86,  in  which  year,  according  to  the  register  of 
^h^  7^"  ^  J^ir^^y  vas  consecrated  bishop  of  the  see. 

(i)  There  are  provisions  in  ^Siaa**  d$  MwteukU^t  code  (vid.  sut.  it  mimtn  uifla* 
rlwm)  for  increasing  the  number  of  schobrs  on  the  old  foundation,  if  the  revenues 
thereof  .would  at  any  time  admit  of  the  augmentation,  which  was  to  be  made  with  the 
consent  of  the  Bishop  of  Eiy  fat  the  time  being.  But  no  such  increase  had  ever  taken 
place,  except  in  one  instance  several  years  ago. 

(r)  Probably  on  account  of  some  clauses  in  the  respective  indentures  of  ansexation. 

U  2  election, 
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1788.     election,  eleven  of  the  instituted  fellows  assembled  itt  the  tdiapd, 
and  proceeded  to  the  election  according  to  the  forms  pt^escribed 


The  Kino  }yj  the  Statutes,  all  of  whom  nominated  the  srfd  Georgt  Borhst: 
ThrB^op  eight  of  them  nominated  Fmnds  Barnes:  and  three  of  them 
«^^''^-  nominated  the  said  DanUl  Longmre.  That  neitiicr  the  senior 
fellow  of  the  college  nor  Mr.  Longmire  were  informed  or  knew 
that  the  said  Francis  Barnes  tvas  tg  be  a  candidate,  prcvfeui  to 
the  day  on  which  the  election  came  on.  It  further  appeared, 
that  the  senior  fellow,  upon  the  majority  of  votes  being  Qt- 
clared  to  be  in  favour  of  George  Borlase  and  Francis  Barnes^ 
did  pronounce  them  to  be  nominated  and  elected  by  the  fel- 
lows of  the  college  to  be  presented  to  the  Bishop  of  Ely :  that 
accordingly,  on  the  same  day,  letters  under  the  common  scri 
of  the  college  were  made  out  in  testimony  of  the  election,  tto- 
minating  and  presenting  the  said  Getn^ge  Bor/ase  ahd  Franch 
USarnes  to  the  bishop  of  Ely^  requiring  him  to  appoint  owe  of 
them  to  be  master  of  the  college,  and  do  that  which  to  his  office 
therein  did  belong :  and  that  the  said  tetters  •were  dteSvered  to 
the  Bishop  of  Ely^  on  the  3d  of  September y  by  two  of  the  fel- 
lows of  the  college.  That  the  said  two  fellows  at  that  time  re- 
quested the  bishop  to  male  an  immediate  appointment,  inform- 
ing him  that  they  came  prepared  with  every  ticcessaty  rnstru- 
ment  for  that  purpose.  And  that  the  two  persons  elected  were 
at  hand,  and  that  the  preference  of  the  society  was  in  favour  of 
the  said  George  Borlase,  That  the  bishop  was  thereupon  induced 
to  make  some  inquiries  touching  the  election,  and  why  a  person 
from  another  college  had  been  elected  and  returned  to  him  ?  and 
whether  there  was  any  other  person  of  the  college  qualified  be- 
sides the  said  George  Borlase  f  and  was  informed  by  one  of  the 
fellows  aforesaid,  that  there  was  no  other  fellow  qualified  except 
the  said  George  Borlase^  among  themselves;  and  that  they  had 
obeyed  the  statutes.  That  the  bishop,  conceiving  that  he  could 
not  properly  discharge  his  duty  as  visitor  of  the  college  with- 
out maturely  considering  the  statutes  thereof,  declined  at  that 
time  to  appoint  either  of  the  two  persons  so  nominated  to  him. 
It  further  appeared,  that  on  the  8th  of  September  following,  (five 
days  after  the  return  was  presented  to  the  bishop,)  Mr.  Long- 
mire,  and  also  Francis  Dawes  the  senior  fellow  of  the  college, 
represented,  in  writing  to  the  bishop,  that  Mr.  Lor^mire  vrus 
a  candidate  at  the  late  election;  that  he  had  three  votes  in 
his  favour ;  that  he  was  qualified  according  to  the  statutes  for 

the 
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the  mastership  j  had  acvcrccsised  to  he  a  member  of  the  college,     1788. 
although  his  fellowship  had  been  vacated  by  the  acceptance  of 


a  college  living;  and  ih^  he  did  copceive  himself  fuUjr  within  '^^^f;,]^^ 

the  meaning  of  the  prefere^ice  given  by  tlie  statutes  to  persons  I'hc  Bishop 

of  the  said  college  or  house  over  strangers  5  to  the  intent  that  the 

bishop  of  £iy^  as  visitor  of  the  college,  might  take  cognizance 

of  Mr.  Loagmire^  case,  aad  of  the  right  he  supposed  himself  to 

have  to  be  aominated  by  the  college  in  preference  to  Mr.  Barues. 

It  further  appeared  from  the  affidavit  of  the  bishop  of  £/y,  that, 

on  maturely  c^umkring  the  statutes  of  the  college,  be  conceived 

Jfr.  Longmise  entitled  to  such  preference  claimed  by  him  ;  thai 

tie  return  of  Borlase  and  Barnes  not  being  in  his  judgment  made 

agreeably  to  the  statutes  tftbe  college ^^  he  declared^  as  he  conceived 

he  had  a  right  to  do,  the  some  /o  be  njuH  and  void^  and  by  virtue 

of  the  authority  giv^n  to  him  by  the  statutes  of  the  coHegey  and 

as*  visitar  thereof 9  on  the  9th  of  October  following,  he  appointed 

Mr.  Longmire  to  be  master  of  the  college^  by  an  instrument  under 

his  hand  and  episcopal  seal ;  and  that  he  conceived  the  right  of 

expounding  and  construing  the  statutes  of  the  coUege  to  belor^  nvholly 

to  bim  as  visitor  thereof     That  in  construing  thcQd  in  the  man- 

00P  he  dici  with  vespect  to  annulling  the  return,  and  the  appoint- 

mcnt  of  Lot^mts^e^  he  had  fulfilled  the  intention  of  the  founder  of  ^ 

tie  college,   and  futh/Uly  discharged  his  duty  as  visitor  tlnreof 

The  bishop  of  Ehyw^t  his  mandate,  dated  Octeher  9th,  1788, 

under  his  episcopal  seal,  to  the  college^  thereby  commanding 

Mr*  DawtSy  the  senior  fielbw,  and  all  the  ether  fellows,  to  admit 

and  induct  Mr»  Longmire  into  the  mastership;  in  obedience  to 

which  mandate  Mr.  Dawes  (tid,  on  the  following  day,  in  due 

form  and  manneff,  admit  Mr.  Longmire  into  the  real  and  actual 

poasQsaion  of  the  masterdiip,  having  first  administered  to  him 

the  proper  oaths  m  the  college«*hall. 

The  bishop  of  Eiy,  previous  to  his  appointment  of  Mr.  Long* 
mkte  to  the  mastership,  namely,  on  the  27th  of  September  17S7, 
sent  a  letter  to  the  fellows  of  the  college,  in  which  he  subscribed 
himadf  ^ir  firignd  oted  visitor  /  and  in  which  he  said,  inter 
4dia,  M  Qn  the  atnietest  investigation  of  the  sense  of  your  statutes, 
f*  and  the  most  candid  reference  of  your  conduct  on  that  occasion 
<(  to  the directiona  prescribed  by  them,  I  find  it  indisputably  tq 
f^  aland  in  espress  contradiction  to  them*  You  have  gone  out 
#«  of  your  own  society  in  search  af  a  penon  qualified  to  bo  your 
^  presidoBly  audi  have  act-oaily  retuxsed  him  to  yctur  visitor  aa 

«  such, 
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1788.     «  such,  notwithstanding  the  positive  directions  of  r^jtatutef, 
« that  the  pumbers  «f  ycur  colkge  should  have  the  prrfertme  tc 


The  Kino  cc  all  other  candidates,  and  whilst  at  the  same  time  you  knew  there 
TheTlp  «  were  such  who  of ered  themselves.  For  these  reasons,  and  on  th» 
«f  £'-^-  «<  ground,  it  is  my  duty  to  declare  your  method  of  conducting 
«  the  election  for  your  vacant  mastership  unstatutoble,  and  your 
«  return  of  the  persons  so  elected  null  and  void  i  and  as  I  am  en- 
«« titled  by  this  irregular  and  unstatutabU  election,  which  in  its 
«  efect  is  a  nullity  by  your  not  having,  witUn  the  time  Umked, 
"  agreed  upon  the  return  of  two  qualified  persons,  1  do  in  this 
«  manner  inform  you,  that  I  shall  with  all  convenient  dispatch, 
««  and  the  fullest  attention  to  your  credit  and  interest,  proceed  to 
w  exercise  this  devolved  authority  for  this  turn,  by  the  appoint- 
«  ment  of  the  Reverend  Mr.  Longmire,  B.  D.  to  be  your  master, 
««  who  was  educated  in  it,  and  formerly  fellow  of  it,  and  who 
«  offered  himself  a  candidate  on  the  election,  and  by  having  continued 
«  his  name  in  the  books  is  yet  a  member  of  your  housed  On  the 
3d  of  October,  Mr,  Borlase  and  two  other  fellows,  in  a  letter 
to  the  bishop,  expressed  a  concern  that  an  act  of  the  society,  re- 
sulting from  a  conscientious  regard  to  the  statutes,  and  agree- 
ably to  the  statutes  of  the  college  on  former  occasions,  should 
be  adjudged  by  the  bishop  repugnant  to  their  duty,  and  requiring 
to  be  annulled  by  his  lordship's  visitatorial  power.  And  on  the 
same  day  those  three  fellows  formally  protested  against  the 
bishop's  appointing  Mr.  Longmire;  such  appointment  being  in 
their  judgment  contrary  to  the  statutes  of  the  college,  and  cdn- 
trary  to  the  sense  and  practice  both  of  the  college  and  of  the 
visitors  thereof  in  former  elections. 

It  also  appeared  that  Mr.  Longmire  was  admitted  and  inrolled 
on  the  matricula  or  roll  of  the  college  near  forty  years  ago ;  and 
that  such  persons,  who  were  so  admitted  and  inrolled  on  the  iwa- 
trieula  of  any  college,  were  in  the  common  and  accepted 
language  of  the  university,  and  of  the  statutes  of  the  same,  said 
to  be  2^  such  college,  and  considered  as  belonging  thereto. 
That  soon  after  Mr.  Longmr/%  admission,  he  was  appointed  a 
bibliotist  on  the  old  foundation  ;  that  in  1749  he  took  his  de* 
gree  of  bachelor  of  arts,  whereupon  he  ceased  to  be  a  bibliotist, 
and  to  receive  the  emoluments  of  that  place.  That  it  was 
the  custom  of  the  college,  when  any  of  the  poor  scholars  or 
bibUotists  took  the  degree  of  bachelor  of  arts,  to  admit  othera 
in  their  room  \  and  that  such  bachelors  of  arts  as  thought  thef^ 

night 
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might  be  deemed  fit  for  fellowships,  kept  their  names  upon  the  1788. 
boards,  and  they  were  always  considered  as  being  entitled  under  — — ^ 
the  statutes  of  the  college,  to  the  same  privileges  in  respect  of  ^^^J^'J*'® 
their  being  elected  fellows,  as  those  who  were  in  the  actual  pos-  The  Bhhop 
session  of  scholarships  at  the  time  such  fellowships  were  to  be 
filled  op  ;  whereas  those  bachelors  iu  arts,  who  had  taken  their  ' 
names  from  off  the  boards,  were  always  considered  as  having 
resigned  all  pretensions  to  any  fellowships.  That  Mr.  Longmrt 
was  in  175  x  admitted  into  a  fellowship  of  the  college.  That  upon 
hb  accepting  a  college  living  of  the  annual  value  of  about  200/. 
in  1775,  he  vacated  his  fellowship  the  following  year,  when  his 
name  was  taken  from  the  board  on^  which  the  names  of  the  fel- 
lows are  written,  and  placed  upon  that  on  which  the  names  of 
the  fellow  commoners,  and  other  persons  independent  of  the 
foundation,  stand ;  on  which  board  it  continued  inscribed  till 
the  time  of  election.  That  the  usage  of  the  college  was  for  one 
of  the  scholars  to  be  appointed,  among  other  things,  to  write 
die  names  of  the  members  of  the  college  on  two  boards,  and 
when  these  names  were  written  over  afresh,  which  was  usually 
done  once  a  year,  the  name  of  the  person  whose  fellowship  be. 
came  vacant  was^  of  course,  without  any  order  for  the  purpose, 
removed  to  another  part  of  the  board,  by  which  means  the 
names  of  all  the  fellows  stood  together.  All  persons  who  keep 
their  names  upon  the  boards,  contribute  to  the  salaries  of  the 
}>rincipal  officers  of  the  college,  and  to  several  of  the  common 
expenses  thereof.  Whenever  a  person  vacates  a  fellowship  in 
any  college  in  the  university,  he  is  allowed,  as  a  matter  of 
course,  to  continue  his  name  on  the  boards ;  and  it  is  also  usual 
to  allow  persons  whose  names  have  been  entered  on  the  boards 
of  any  college,  to  transfer  their  names  to  the  boards  of  any  other 
college.  That  it  is  a  custom  in  the  university  of  Cambridge  to 
admit  no  one  to  vote  in  the  university  senate,  unless  such  person 
shall  be  of  the  degree  of  master  of  arts,  or  other  superior  degree 
therein,  and  also  unless  the  name  of  such  person  shall  appear  to 
be  entered  upon  the  boards  of  some  college  or  hall  in  theuniver- 
sity,  or  he  be  one  of  those  called  Comnwrantes  in  ViUi.  That 
since  Mr.  Longmire  ceased  to  be  a  fellow  of  Peterhouse^  he 
has  always  exercised  such  right  of  voting,  which  he  could  noC 
have  enjoyed,  if  he  had  at  any  time  ceased  to  be  a  member  ofj  or 
to  belong  to,  the  said  college,  not  being  one  of  the  ComtnoranUs  in 
Villi  i  nor  ever  having  entered  his  name  on  the  boards  of  any 

other 
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1 788,     other  cdlcgc     It  further  appeared,  that  Mr.  Longmlre  liad  prin- 
cipally resided  upon  his  living  since  he  had  been  in  possession 


""•^^r  thereof. 

The  Bishop  "I        rr  »     •      • 

of  Elt.         The  following  statutes  were  annexed  to  the  afhdavits  m  sup- 
port of  the  rule : 

Simoriy  permissione  divina  Eliensh  episcopus,  dilectis  filiis, 
magistro,  et  scholaribus  domus  nostrx  Sancti  Petri,  Cantabrigiit 
salutcm,  cum  bencdictione  et  gratia  Jesu  Christi.  Pastoralis 
oflScii  debitum  cxigit,  suadet  pietas,  et  deposcit  ratio  naturalis, 
ut  piae  praedecessorum  voluntates,  et  ordinationes  canonicae  felice 
inchoatae  principio,  et  nequaquam  pcrfcctae,  quibus  ammarum 
saluti  consulitur,  et  publica  procuratur  utilitas,  pauperumque 
scholarium  in  literarum  scientid  proficere  volcntium  subvenitur, 
indigentiac  sine  debito  (recto  juris  tramite)  concludantur  ad 
Chrtsti  laudem  nominis  et  honorem.  Cum  itaque  recolendas 
memoriae  dominus  Hugo  de  Balsham^  praedecessor  noster,  dudum 
Eliensis  episcopus,  pio  ductus  afFectu  et  Spsritus  Sancti  gratia, 
sicut  nostra  tenet  iiducia,  illustratus,  animae  suas  saluti  cupiens, 
dum  in  huC  vallc  lachrymarum  viveret,  ac  paupcribus  in  lite- 
rarum scientii  proficere  volentibus  de  congruae  sustentationis 
praesidio,  pro  viribus  salubriter  providere,  quandam  domum  sive 
collegium  (^a)  pro  bono  publico  in  universitate  nostra  Cantairigia, 
de  consensu  domini  Edvardi,  Dei  gratia,  tunc  regis  jfnglia,  ac 
dilectorum  filiorum  prioris  et  capituli  nostras  ecclesiae  cathedra- 
lis,  concurrentibus  omnibus  quas  in  hie  parte  requirebantur  de 
jure,  de  novo  construxit ;  quam  vel  quod  domum  Sancti  Petri^ 
seu  collegium  scholarium  episcopl  Eliensis  Cantabrigia  voluit 
nuncupari,  et  earn  dotavit,  et  in  aliquibus  ordinavit,  prout 
tunc  potuiti  sed  non  sicut  proposuit  et  voluit,  (ut  accepimus) 
si  suo  non  obstitisset  proposito  sors  Immana,  in  qua,  unum  ma- 
gistrum  esse  voluit,  et  tot  scholares,  quot  de  bonis  ipsius  domus 
poterunt,  prout  jura  suadent,  congruc  sustcntari.  Et  cum 
consideratis  et  attentis  postea  ejusdem  domus  facultatibus,  com- 
pertum  esset  et  sit  quod  facultates  ejusdem  domus  vix  suffice- 
rent,  et  adhuc  sufficiant,  duntaxat  pro  sustentatione  etiam 
multum  tcnui  quindecim  personarum,  ejusdem  praedecessoris 
nostri  voluntas  extitit,  et  est  nostra,  quod  una  earundem  per- 
sonarum magister  esset  perpetuus,  et  sit  domus  nostras  praedictae, 
et  caeterx  quatuordecim  personam  scholares  essent  perpetui  et 

(a)  It  is  to  be  observed  that  the  word  aula  is  used  in  the  old  statutes  of  the  college 
instead  of  foi/^^wn. 

studiosi. 
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studiosii  insistentes  studio  literarum:  quodque  status  domuSi  ac      ^788. 
magister  et  scholares^hujusmodi  ordinarentar,  quatenus  posset 


«f£LT. 


commode,  Nos  igitur  Simony  cpiscopus  supradictus,  piis  prae-  ThcKi^^'o 
decesSQrii  uostri  prsedicti  vestigiU  uabaerentes,  et  ad  praemissa  The  BUh<ip 
debitae  coQsido^tioaii,  qcoIos  erigentcSf  collegium  supradictum 
utpote  iicitiun  et  b^uestum>  et  a  jure  probatumj  concurreati* 
bttfi  omnibus  quae;  ia  hAc  parte  requiraoXur  de  jure,  ex  certi 
Mientia  approbamus^  et  tenore  prxsentium  coofirmamusj  ec  ad 
petitioxiem  eorundem  magistri  et  scholariumse  et  domuoieandem 
ia  forma  subscripts  submittentium,  ad  ordinatioaem  eorundem^ 
invocata  Spiritus  Sancti  gratia^  prooedimus>  prout  inferius  aano- 
tatur  (ay 

De  PrtefecHane  et  Quatitate  Magistri  (A). 

Statttimusy  ordinamus,  et  etiam  definimus,  ut  dictae  domii^ 
sive.  collegil  nostra,  et  ejusdem  scholarium  ure  aociontm,  dig- 
ci{)ulorum,  omniumq;  ministrorum,  quocunq;  appeUantur  no^ 
mine,  sit  unus  gubernator,  qui  magister  seu  cuatos  dotnua  Canta" 
Brigia  Duncupetur;  vir  providus  et  cUscretus,  aacras  theologiia 
doctor>  s^ut  ad  minimum  in  eadem  facultate  baccaiaureua,  in 
5piritualibus  et  temporalibus  circumspectus,  atquc  morum  ko* 
nestate  prxclarus;  qui  quidem  ad  hunc  roodum  infra  descriptuiit 
ipsitis  magistri  qui  nunc  estj  vel  eorum  qui  postea  futuri  aunt, 
ibidem  officio  per  cessionem,  vel  mortem,  seu  alio  quovis  modo 
legitimo  deinceps  vacante,  eligatur  et  destgnctur.  In  cufus  ven 
glictione,  hoc  im^mis  observtiri  volumus^  ut  ipsius  dm&s  atfue  socio* 
rum  ijuiditn  semper  ratio  habeMurs  ut  hi^  si  qui  inter  eosadhoc  mu^ 
nus  obeundum  inveniantur  idofiei^  ceteris  pntferantur,-  sin  bufus* 
modi  in  domo  mdti  extiterint^  turn  aliunde  assumantur.  Deinde,  ut 
etiam  pro  magistri  officio  simul  domino  Eliensi  episcopo  pracsen* 
tandi  eligantur,  quorum  unus  sit  ex  Boreali,  alter  ex  Australia 
parte  jingli^tf  ita  nimirum  divisae,  et  in  suos  comitatus  distributae, 
ut  antiqua  domus  statuta  praescripserint. 

(a)  The  following  words  were  inserted  in  the  preamble  to  the  old  statutes: 
*<  secundum  quod  magister  et  scholares  aulz  schobrium  xle  Aftrfm,  dxm.  discretius 
*•  QTfKnantur.** 

(A)  Thit  stitfute  it  not  on*  of  Simon  dt  MotfiuKU\  but  appears  to  have  been  given 

by  the  commissioners  for  viiking  the  university  of  Caimtridg*  in  the  reign  of  Sdward 

the  Sixth.    This  statute  as  well  as  the* next,  De  eUct'wu  magi$irit  (which  was  given 

at  the  same  time,)  are  in  some  measure  founded  upon  the  old  statute  Di  nommaiiamt 

mtguirif  which  was  obc  of  fiMM  ^MmttauU*9k    Vids  pMt. 

De 
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The  Kino 


De  Ekciitme  Magistri. 

The  Bishop      Statoimus  et  volumus  ut  quoties  hie  magistratut  TactTerit, 

mm  proximo  die  posteaqoam  ea  rea  incideritj  senior  fcholaris 

omnibus  acholaribus  qui  domt  fuerint  conTOcatia  rem  aperiat  1 

aed  et  achedulam,  quae  diem  et  horam  elecdonts  nori  magistri 

contineat,  publicitus  ostio  aulas  magis  frequentato  affigi  curet 

per  duodecim  dies  continuos,  quo  dierum  spado  volumus  ex« 

pectari  caeterorum  sociorum^  si  qui  tunc  abfuerint,  accessum ; 

neque  enim  aliter  eos  oportebit  admoneri,  sire  de  racatione  sire 

de  electione  futurd.   Transacto  igitur  die  duodecimo,  mane 

circiter  horam  octavam  diedectionis  socii  simul  etdiicipuli  euneti 

congregentur  in  ecclesil,  illicque,  precibus  solemniter  et  devote 

celebratis,  statutum  superius  de  prxfectione  et  qualitate  magistri 

public^  legatur,  deinde  cattris  omnibus^  prater  ipsos  jotMr,  exclasis^ 

senioripse/primum  inspectis  et  tactis  sacro-sanctisDei  evangelits, 

juramentum  his  verbis  conceptum  praestabit  \    <<  Ego  N.  N. 

'<  Deum  testor  et  hsec  sancta  Dei  c^raogdlia  me  in  electione  ma- 

«<  gistri  jam  celebrandij  tenorem  hujus  statuti  nuper  lecti  fide* 

•^  liter  et  sincere  servaturum,  et  illos  tantum  pro  magistro  futuro 

^  nominaturum  et  prsesentaturum,  quos  hoc  statutum  significare 

'<>'  et  describere  mea  conscientia  judicabitj  omni  illegitimo  aflPectu 

^<  timoreq;  et  odio  posthabitis."    Quod  juramentum  et  caeteri 

omnes  praestabunt,  alter  post  alterumi  ordine  quisque  suo,  et 

eandem  juramenti  formami  quoties  electionem  ipsam  aggredi* 

antur,  i  slngulo  quoque  socio  praestari  volumus.    Postquam 

bttjusmodt   juramentum  ab  unoquoque  sociorum  praestitum 

fuerit,  volumus,  et  statuimus,  ttt  ipse  senior  scholaris  et  duo  siU 

ordine  proximi  tum  in  academii  praesentes  scrutinio  praesint,  et 

tam  suum  quam  eligendorum  nomina  ipsi  primum  in  singulis 

achedulis  scribant,  quas,  caeteris  videntibus  aociis,  seorsim  super 

mensam  seponant,  deinde  caeteri  per  ordinem  singuli  socii  suutn  et 

eligendorum  nomina  similiter  in  schedulis  scribant,  casque  tribus 

Illis  soctis  tradunt;  quod  si  tunc  per  viam  SpirMf  Sancti  omnes 

concordibus  animis  in  duos  aliquos  hujusmodi  viros  consen- 

serint,  quales  in  statuto  ante  lecto  descripti  sunt,  aut  si  major 

pars  eoiHmdem  super  aliquibus  hujusmodi  consenserint,  volumos, 

ttt  lectis  primum  per  juniorem  in  scrutinio  public^  singulonim 

suffiragiis,  per  sociam  masime  seniorem  ad  magistratum  electi 

pronuncientun  Quo  demum  bctOp  volumus  item,  ac  statuimus^ 

ttt 
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uf  eosdem  duos,  absque  ulla  juris  solemnitate,  aut  longiori  ex-     1788. 
pectatione,  domino  JS/iim/i  episcopo,  qui  pro  tempore  fuerit,  dictae 


domus  patrono,  scdc  plen4,  vcl  c4  vacante,  custodi  spiritualitatis  ^^j£"® 
episcopatus  Eliensis^  nominent  et  praesentent^  suis  Uteris  sigiJlo  The  Bidu^ 
communi  dom&s  in  testimonium  sigillatis,  qwbus  intra  scrips 
its  adbHeri  vJumui  pUnam  fidetn:  episcopusque  EUensii^  sede 
plend,  vel,  e4  yacante,  custos  spirimalitatis*  pnedictus,  unum  de 
duobus  hisce  nominatis  et  praesentatis,  quern  magia  utilem  in- 
tellexerit,  dictis  domui  et  scholaribus  praeficiat  absque  mori 
in  magistrum, .  ne  domui  et  scholaribus  dispendium  aliquod  in- 
ferat  longa  mora.  Qui  sic  praefectus  eisdem  domui  et  scholari^^ 
bus  in  eddem  domo  commorantibus  ejusd^m  domus  ceconomis, 
et  ballivisy  ac  omnibus  ministris  aliis  quocunque  nomine 
renseanturi  quoad  exteriorem  et  interiorem  administrationem 
seu  regimen  deputatis,  pracmineat  atque  praesit:  omnesque 
tarn  scholares  quam  ministri  alii  dictae  domus  intra  et  extra  ipsi 
magistro  tanquam  superiori  domus  in  licitis  et  honestis  obediant 
et  intendant.  Et  ut  libentiiks  et  derotiiks  haec  facient,  dictus 
Elim  episcopus,  qui  pro  tempore  fuerit,  vel  alius  qui  magistrum 
praefecerit,  ut  est  dictum,  praedictis  scholaribus,  ceconomisy  balll- 
Tis,  et  ministris  aliis  dictae  domus,  suis  injungant  Uteris  patenti- 
.  bus  sigillatis,  quod  dicto  magistro  in  licitis  et  canonicis  obediant, 
[ut  praemittitur]  et  intendant.  '  Prwiso  quod  si  omrus  socii,  vel 
major  pars  earundem^  in  prima  scrutinio  non  eonsenserint^  tunc 
iterum^  ac  terttb^  ad  simile  scrutinium  accedant,  donee  duo,  modo 
pradictOf  ad  magistri  efficium  etecti  Jiierint  g  quod  si  in  tertio  scruti* 
mo^  quod  omninb  intra  triduum  a  prima  die  electionis  iaieri 
volunnUf  non  consenserint^  tunc  ilium  in  magutrum  volumus 
pne/ici  quern  episcopus  EliensiS|  sede  plend^  velf  ed  vacante^  splU 
rituoRtatis  custos  dweerit  idoneum, 

De  Scholaribus  post  Admissionem  eorum  promotis. 

Statuimus,  et  edam  ordinamus,  quod  si  quis  scholaris  dictae  do- 
mi^s,  postquam  locum  habuerit  in  e&dem,  beneficium  ecdesiasti. 
cum,  curam  habens  animarum,  admiserit,  rel  etiam  sine  curft,  cu- 
jusproventussecundumverumipsorum  valorem  ad  centum  solidos 
se  eztendant,  et  ipsorum  beneficionim  possessionem  pacificam  in- 
stltutionis  seu  oollationis»  vel  alio  mansiTO  ritulo  fuerit  assecutus, 
loco  sua  in  domo  praJEctd^  post  anmtm  a  tempore  quo  paaficam  pas'- 
sessionem  haiuerit  hfusmodi^  vel  per  eum  eteteritf  quo  tmsiu  bateret 

eandemf 
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17^8.    49»d0m»  sit  eo  ipso  pri/vatuSi  H  alius  subrogHur  idoneus  loco  suo  m 
'  formd  et  modo  super'ms  oHmiatis :    Ordinaiaus  etiam  quod  si  <|i|is 


^J*^^°  ficholanufn  d^bccp^  adm^tendorum  pcnsionem  yel  corrodium. 
The  Bishop  quoad  vissrU,  valeris.  ceatum  solidoruca  fuerit  s^ssecutus,  suo 
hfo  sit  ttt  didi  daim  00  ipso  privatus  g  ec  si  contra  Voluatat^n^i 
magi^tri  et  acholafiiiMpe^  post  annum  pr»dictuna  ibidem  moretuv, 
sit  (uifotc  coatH  ordjtotiofl^s  nostras  per  eum  juratas  yeniens) 
€o  ipso  pcrJBfus>iet  talia  pei  tolam  nostracn  universitatem  fHrxdic- 
tam  per  seholaa  e^Uiidtm  public^  nuncietur. 

The  foUawing  statutes  Qf  the  college  wf  9c  annexed  to  the  af* 
£d8vits  against  the  f uk. 

N""  3.  DeNomimtione etPrcefecUozie  Prcc/ectiDomus^. 

Statuimus,  ordinamus,  et  diffinimus,  ut  dictx  aula  seu  domus 
nostr?e  et  ejusdem  scholarium  sit  unus  gubernator,  qui  magister 
squ  custos  domus  Caniabrigia  perpetuo  nuncupetur,  vir  providus 
et  discretus,  congrue  literatus  in  spiritualibus  et  in  temporalibus, 
cn^um^pectus  aioruniA  honestate  praeclarus.  Et  ipsius  magistri 
oiScio  qui  tunc  est,  per  ccssionem,  vel  mortem,  seu  alio  quovis 
modo  legitimo  deinceps  vacante,  senior  scholaris  domus  duos 
vel  tres  dc  provectioribus  et  discretioribus  scholaribus  dictae  do- 
mus provideat  et  assignet,  qui  ab  eodem  seniore  scholari  et  4  sin« 
gulis  scholaribus  dictae  domus  singulatim  inquirant  ipsorum 
dnorum  vel  trium  seniorum  votis  per  duos  post  eos  seniores  scho- 
lares  super  hoc  primitus  inquisitis,  si  quos  in  spiritualibus  et  tern- 
poralibus  discJi^etos  suo  judicio  et  exercitatois  in  dict4  domo  no- 
verint  pro  officio  oiagistri  hujusmodi  idoneos,  et  quos,  vel  si 
nullum  talem  (clericum)  in  eadem  sciverint,  tunc  demum  aliunde, 
in  virtute  juramenti  cujuslibet  prxstiti  ab  eisdem  inquirant*,  et 
cum  isti  duo  vel  tres  omnes  audiverint,  tunc  illi  iidem  tres,  vel 
saltem  duo  ex  iis,  si  unus  eorum  nominetur,  et  si  forte  duo 
eoiruxa  nominentur^^  tunc  senior  scholaris  non  nominatus,  cum 
tertio  assignato,  pensatis  honestate,  probitate,  et  industria  singu- 
lorum,  omni  camali  affisctione  precibus  et  favore  omnino  semo- 
tis,  duos  quos  magis  idoneos  pro  magistri  officio  et  domui  ma*- 
gis  n?c«S5arios  intcllexerintj  ex  his  qui  de  domo,  vel  forte  nuUis 
3d  hoc  §uJ5icientibus  in  ea^  quod  absit  compertis  extra  cam, 
aliunde  jcr  dictos  sghojares  fuerint  nominati  absque  alia  quar 

^'l\l^f»0aa^mm.ima^^SmmdtMimi4uuU. 

cunque 
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ciinque  juris  solemnitate,  domino  EHensi  episcopo  qui  pro  tern-     1 788. 
pore  fuerit  dtctae  domus  patrono,  sede  plena,  vci  ea  vacante  cus. 


todi  spiritualitatis  cpiscopatus  EUensis^  noimnent  ctpnesentcnt,  ^^^JJ'*' 
SHIS  Uteris  sigillo  communi  domftsin  testimonitim  sigiHatiSy  The  Biah^p 
^Utts  scfipHs  adhiberi  vstumus  ptenam  fidem.  Eprsoopmsqae 
EliensiSfStit  plena,  vel  ea  vacante  custos  spiritualitatis  prxdictusi 
unum  de  diiobus  hujusmodi  noititnatis  et  prresentatis*  quern  ma- 
gis  utilem  intellexerit,  dictis  domut  et  scholaribus  pr^eficiat 
abeqnie  moras  diffkgio  in  fnagistmin,  ne  domui  et  scholaribus  dis- 
pendtfnm  inferat  longa  mora.  Qui  sic  praefectus  cisdem  domui 
et  scholaribus  in  e&dem  domo  conunorantibus  ejusdem  domfts 
ceconomis  et  ballivis,  ac  omnibus  ministris  aliis  quocunque  no- 
mine censeantur,  quoad  etteriorem  et  interiorem  ministrationem 
scu  regimen  deputatis  prxmineat  atque  prsesit. 

N"*  3.    De  Narmnatione  et  Admissione  et  Conditionilms 
Sc/iolarium  admttendorum  in  Domo  prcedictd. 

Statuimus,  diffinimus,  et  ctiam  ordinamus,  quod  vacante  quo- 
vis  modo  legiiimo  a^cujus  scholaris  loco  in  domo  prasdicta,  aliam 
virum  honestum,  <:astum,  pacifictnn,  humilemi  et  modestuvn, 
quatcnus  humana  fragilitas  nostra  sinct,  et  indigentem,  ac  in  arte 
ciialectfca  bacdalaureum,  post  d^crminatioBtem  suam  habiliorem 
quern  sciverint  et  habere  poterint  volentem  atque  val««lcm  pro- 
ficere  praedicti  magister  et  scholares,  in  virtute  jtramenti  praestiti 
nb  iisdem,  sic  conditionatum  et  non  alium  Amiino  episcopo 
Eliensi  qui  pro  tempore  fuerit,  vel,  sede  e^  vacdVKt,  custodi  spi- 
ritualitatis episcopatus  ETtensis^  ad  locum  vacantem  nomment,  et, 
literis  suis  patentibtrs  easdem  testantibus  cofftdhiofies,ptysewtnt; 
qui  quidem  episcopus,  vel  spiritualitatis  custos,  hujusmodi  1ka4s 
super  hujusmodi  conditionibus  Jidem  inhibeat,  et  talem  nomina- 
tum  et  praesentatum  in  dicta  doraus  scholarcm  absque  difficul- 
tate  qualibct  sine  ultcriori  discussione  ardmittat,  et  locum  tunc  in 
eadem  domo  vacaniem  eidem  assignet;  cui  sic  admisso  sicut  aliis 
scholaribus  sustentatio  debita  rainistretur.  Qui  cum  ad  domum 
nostram  vcneritsic  admissus  juramentum  coram  magistroet  scho- 
laribus supradictis  teneatur  prte^fltare,  tfuod  his  nostris  orAinatio- 
nibus  quantum  tn  'Co  est  obediet  in  omnibus  trverenter,  Hujus 
atitcrt!  jurtimctiti  pwestatio  hi  domus  registro  in  testimonium  con- 
sctibatur,  euifukkm  registro  quoad  hoc  cum  oportuerit  jiitm  volu- 
yfttis  udM^eH,    Si  v«o  Imjusmodi  ctmditlones  in  pcr$onis  nonii- 

nandis 
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1.788.     nandis  «t  praesentandis  concurrant,  vel  pluribus  baccalaureis  stc 

''"'■'— ^  conditionads  inventis,  quis  sit  eorum  babilior  inter  magistrum 

^%ait^^  et  scholaresy  forsitan  decq>tetur,  hujusmodi  discordia  magistri  et 

The  fiisbop  duorum  dccanorum  dictae  domusi  discretione  providd  absque 

morx  dispendio  decidatur,  et  etiam  observetur  decisio  eorundem* 

N**  4.     De  Obedient  Juramento. 

Scatuimus  et  ordinamusy  quod  magister  quilibet  dictx  do- 
m&s  in  sui  admissione  et  pnefectione  juramentum  praestet  epis- 
copo  Etterni  qui  erit  pro  tempore,  quod  sibi  et  suis  successor 
ribus  erit  obediens  in  licitis  canonicisque  mandatis.  Scholari« 
vero  quilibet  ejusdem  dorous  in  sui  admissione  teneatur  praestare 
simile  Juramentum. 

N^  12.     De  Atnotione  Magistri  propter  Crimina  vel 
suos  Defectus. 

Statuimus  et  etiam  ordinamus  ut  cum  ipsius  domus  magbter 
qui  pro  tempore  fuerit  propter  diiapidationem,  vel  aliam  causam 
ad  hoc  suf&cientem,  ad  regimen  ad  quod  prxficitur,  reddatur  ia- 
habilisj  et  tanquam  intolerabilis  et  inutilis>  amovendus  existau 
Episcopus  Elinuis  qui  est  pro  tempore  ad  denuntiationem  vel 
insinuatienem  duorum  vel  trium  seniorum  scholarium  dictae  do- 
muSj  ad  quam  omnes  et  singuli  dictae  congregationis  scholares 
sub  suae  fidelitatis  et  juramenti  debito  teneantur,  summariiet  de 
^no  absque  jti£ciali  strepku  et  figura  judicii^  frmsertim  cum  bona 
Act^  Jomus  litibus  deservire  non  debeant^  de  causis  hujusmodi 
cognoscat  ipsumque magistrum amoveat^l\iB:6i\di%}i2iAtXitt\  ac  pne- 
dictae  domus  scholares  alium  idoneum  in  ipsius  amoti  magistri 
locum  surrogandum  nominent  et  praesentent  praedicto  episcc^, 
prxficiendum  in  magistrum  absque  mone  dispendio,  prout  supra 
in  dehominatione  et  praesentatione  magistri  plenius  annotatur. 

N^  20.     De  Numero  Scholarium. 

Cum  facuUaUs  domus  nostr^e  pradicta^  sicut  supra  diximus»  pro 
Yustentatione  etiam  tenui  quindecim  personarumj  quarum  una 
est  magister  et  caeteri  sunt  scholares,  vix  sufficiunt  in  praesentii 
ilhim  numerum  et  non  ultra,  ordinamus,  statuimus,  et  decemi^ 
mua  ordinandum,  donee  Dsi  mediante  presidio  hujusmodi  creve- 

rint 
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rbtfiKultatesadsustentationemcongrttaineorundem}  aedtunc,     1788* 
jsicut  eas  augmentari  contigerit,  numerus  schdarium  per  conude* 


rationem  EUinsis  episcopi  de  consilio  majoris  ct  senioris  parus  '^'^^^^ 
scholarium  praedictorum  prout  juri  congruit  augeatur,  qui  in  illo  The  Buiiop 
cYcntu  conditionentuTi  nominentor,  prxsententur,  et  admittantur,  ^^* 

secundum  formam  et  prout  in  titulo  de  nominatione  scholarium 
plenius  est  notatum :  alioqui  si  contra  illam  formam  vel  condi- 
tiones  non  babentes  praedictas  forsitan  nominentur,  prxsententur, 
Vel  admittantur,  nominationes,  praesentationes,  et  admissionesi 
hujusmodi  eo  ipso  irrifae  sint  et  nuUae,  nee  jus  in  domo  prssdict4 
adquiratur  aliquo  admisso  sic. 

N"*  21.     De  impedientibus  numerum  Scholarium  aug* 

mefitari. 

Cum  bona  dictae  domiis  contigerint  augmentari,  numerus  • 
^iam  scholarium  augmentandusest}  et  statuimus  ad  instar  aulx 
de  Merton^  et  etiam  ordinamus,  quod  numerus  ille  per  magis- 
trum  ac  decanos  de  omniumque  scholarium  consilio  diffiniatur 
in  communi,  et  etiam  decernatur  in  congregatione  scholarium 
specialitcr  ad  hoc  factii,  quod  si  per  magistrum  yel  aliquum  vel 
aliquosde  scholaribus  dictae  domus  pro  sua  voluptate  aut  majori 
victuaUum.  abundantil  praetendatur  obstaculum,  quo  minus 
excrescentibus  facultatibus  numerus  pariter  scholarium  augea* 
tur,  si  scholares  fuerint,  per  magistrum  de  consilio  decanorum, 
poend  qu«  sibi  aequa  videbitur,  ab  impedimento  desistere  com* 
pellantur.  Quod  si  quis  pertinax  fuerit,  et  impedimento  de-* 
sistere  noluerit,  tanquam  pro  grayiori  crimine  at  ^d  dotm  Ma- 
liter  expellatur.  Si  yero  ma^ster  fuerit,  qui  augmento  schola- 
rium hujus  se  opponit,  moneatur  trin&  monitione  duarum  dierum 
spatium  continente  per  dictas  domiis  decanos  quod  ab  hujus* 
modi  impedimento  desi&tat;  quod  si  facere  neglexerit,  per  eosdeni 
denuntietur  episcopo  EUerui^  qui  eundem  magistrum  tanquam 
pro  gravierimine^  nisi  rationabiiiter  se  excusaverit,  'k  suo  amoveat 
regiminc  supradicto :  Et  scholares  praedicti  sibi  et  domui  juxts 
formam  superius  tradltam  lUeri^fnvideani  de  magistroj  istc% 


N^ 
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i78«. 

Zj^^y^^^^  N*  44%     De  Scholarihus  (pii  se  ad  obsequia  trans/erunt 
^^*'*  ej:tra  domum. 

The  Biihop 
of  EtT* 

This  statute  was  inserted  to  shew  that  if  any  scholar  wilfully 
a)>seuted  himself  from  the  college  for  more  than  six  months 
a  loco  iuo  €t  domo  prsedictis  auctoritate  hujus  ordinatioais  sit 
eo  ^privatus  omnino,  et  alius  idoneus  subrogetur  eodem  modo 
et  forma  quibus  scholares  alii  admittuntur. 

N°  46.    Ut  Scholares  promoti  habeant  Collegium  recom^ 
mendatum. 

Cseterum  cum  beneficiarii  obligatione  quadam  natural!  suis 
beiiefactoribus  obligeniur  ad  bcneficia  pro  viribus  repensiva, 
virtutem^'estram  quatenus  cumDed  possumus>  inducimus,horta- 
mur,  et  obsectamus,  in  domino  Jesu  Chrtsto^  quod  vcstrum  qui- 
Iibet^  cui  ad  attiorem  gradum  in  spiritualibus  vel  temporalibus, 
cum  divino  mediante  praesidio,  contigexit  promoveri,  domum 
praedictam  ex  qui  multa  bona  recepit,  et  in  qua  sumpsit  sui  ho- 
noris exordium^  ejusdemque  scholares  et  jura  habere  curet  ex 
corde  specialiter  commendata,  ipsarumqne  negotia  gratitudinis 
benevolentid  consiliis  proscquatur  et  auxiUis  quatenus  potetit 
temporibus  opportunis. 

N**  47*     De  Suspidone  Criminis  contra  Magistrum  vol 
Scholares  subortd. 

Cum  autem  famam  cujusiibet  esse  deceat  intc^pram  atque 
bonam,  statuimusy  et  etiam  ordinamus,  quod  si  de  gravi  crimine 
vel  lapsu  carnis  enonni  sola  fuerit  contra  scholarem  suborta  sus- 
piciO)  fama  seu  potius  infamii  differente,  aut  si  quis  crimen 
aliquod  de  levioribos  comniiserit,  veluti  inobedieniiam  levem 
erga  magistrum,  vel  praeposltum,  sep  jurgium  leve  cum  magistro, 
seu  socio  aut  alias  levis  contentio  fuerit  suscitata,  trina  moni- 
tione  per  dictum  magistrum  vel  decanbs  domus^  si  necesse 
fuerit,  corripiatur,  et  etiam  inducatur,  ut  in  futurum,  quoad 
sUam  famam,  melius  se  habeat,  et  ab  hujusmodi  insolentiis  se 
compescat,  et  disciplinis  canonicis  se  coaptet ;  quod  si  spreta 

trini 
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trina  monitione  hujusmodi,  suam  famam  miserabiliter  neglexeriti     1788. 
aut  castt  alio  contra  suam  emendadonem  negligens  extiteriti  aut 


si  diffamatus  hujusmodi  purgationcm  sibi  per  magistrura  ct  dc-  '^^^I^^J^ 
canos  domQs  indoctam  per  suos  bonae  famae  consocios  dictae  ^^^  BUhop 
domfis  prsestare  noiuerit  ycI  neqaiverit^  vel  defecerit  in  eadem, 
aiipTddomozhsqnts^  regress&s auctoritate  hujus  constitutionis 
ejiciatur  omnino  per  ERensem  episo^umi  et  perpetuo  maneat 
sic  ejecttts. 

N^  50.    Ne  Magistri  vel  Scholares  amoti  contra  sua$ 
amotiones  appeUent 

Cum  sit  parum  ordinationes  condere'  vel  statuta  nisi  in  suo 
robore  consenrentur^  ct  hi  quorum  interest  eisdem  pareant  cum ' 
efiectUf  statttimus>  et  etiam  ordinamtt8>  quod  ejectis  vel  amotis 
niagistro  vel  scholaribus  aliquibus  a  domo  pn^dict&  per  ordioa* 
tiones  nostras  praedictaS)  omne  beneficium  ejusdem  domft^s  ei 
ipttus  honorum  participatio  denegetur,  nee  eis  occasione  ejec- 
tionis  vel  amotionls  hujusmodi  contra  episcopum  Eliemem^  qui 
est  pro  tempore  ejusdem  domiis  patronum,  dictum ve  magistrum 
iiUt  schokores  ipsius  domib^  smfuoseunqtsi  alios  4i  tidem  damo,  seu 
agendoy  seu  appdlandoj  seu  querelando,  in  imegrumve  restitu^ 
tiiHiesct  petendo,  seu  cujuscunque  curia  ecclesiastical  vel  secu* 
l^ris  Ittmas  per  se  vel  alios  impetrando,  obtinendoj  contra  ejec* 
tiooem  velamotionem  suam  praedicum  directd  vel  per  obliquum 
quomodolibet  moiestare  pratsumat.  Hujusn^odi  rcmediis  et 
aliis  quibusgupque  scholaris  quilibct  in  sui  admissione  renunciet 
coram  magistro  et  scholaribus,  Magister  vero  coram  scholaribus 
manifest^  et  de  hujusmodi  renunciatione  servanda  juramentum 
praestet,  ad  sancta  DA  evangelia  specialiter  coram  illis  ^  hujus- 
modi quoque  juramenti  prasstatio  in  registro  domiis  scribatur 
in  testimonium  sui  prassticuti  jurament]»  ac  in  confusionem  et 
cttboreni  ipsius  perjuri,  et  tanquam  perjurus  in  universitate 
nostrd  Cantatrigiit  ab  actibus  magistralibus  et  scholasticis  exclu*- 
datur,  et  per  ejusdem  scholas  publicetur  perjurus,  donee  dictis  • 
magistro  et  scholaribus  pro  laboribus  et  expensis,  quos  et  qvm 
hujusmodi  transpitessoris  occasione  siistinuerint,  satisfecerit  cobi^ 
petenitr. 


VoL.n.  X  N-51. 
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'^^*'         N^  si.    Quod  Episcopus  visitet  dictam  Domunu 

The  Kino 

Th?  WA  ^^  autcm  constitutioncs  hujusmodij  ad  hooorem  Dei  anima^ 
of  Ely.  rum  salutem  commodumque  scholariam^  et  honorem  debite  ob- 
serventurt  episcopus  Eliensis  qui  est  pro  tempore,  triennio  in 
triennium,  ante  vel  post,  quoties  opus  fuerit,  vel  sibi  videbituTf 
visitet  dictam  domum,  in  capite  et  in  membris,  et  secundum 
inventorum  ezcessuum  quantitatenl  et  qualitatem  debite  corrigat 
corrigenda,  et  reformet  prout  expedite  viderit  reformanda* 

N°  54.    De  antiquis  ObservanHis  <§•  Statutis. 

Statuta  et'observantias  dictse  domus  antiquas,  quatenus  ordi- 
nationibus  et  statutis  nostris  praedictis  non  obviant,  nee  in  aliqno 
eisdem  derogant  in  suo,  volumus  et  statuimus  robore  permanere, 
quibus  non  intendimus  per  prxmissa  in  aliquo  derogate. 

[These  statutes  were  dated  at  E/y,  1344.] 

I  ($63.  On  a  vacancy  of  the  mastership  bjr  death,  the  fellows 
proceeded  to  an  election,  and  on  i  ith  Jpril  1663,  returned  Dr. 
Shifpan  and  Dr.  Barrow  to  bishop  JFrtn.  To  which  the  bishop, 
after  observing,  that  ajter  the  time  appointed  by  the  staiuies  Jbr 
tie  election  to  be  made  has  elided,  tie  power  rf  appointment^  ofrighf^ 
faUs  upon  kimf  proceeds  to  assign  his  reasons  for  rejecting  their 
return:  ist.  That  onljr  six  fellows,  out  of  founeen,  were  present 
at  the  election,  and  therefore  not  all  or  the  major  part  agreed 
fai  the  first  scrutiny,  adly.  That  they  did  not  wait  three  days 
for  the  coming  of  the  others,  nor  went  then>selves  to  a  second 
and  third  scrutiny.  3dly,  That  the  first  scrutiny  .was  conducted 
by  conspiracy  and  management.  4thly,  That  the  return  was 
surreptitiously  obtained,  and  was  not  authenticated  by  a  notary  - 
public.    He  then  proceeds  — 

Quoniam  igitur  nobis  antecessorum  nostronim  vestigia  pre^ 
mentibus,  et  in  hoc  casu  decisionem  eorum  secutis,  qui  pro 
wimmisui  sapientiiL  caventes  contra  factionem  et  studia  partium, 
ne  ipsam  nominationemquidemduorum  ad  ofBcium  magistri  coti^ 
cedere  sociis  collegii  voluerunt,  nisi  sub  hdc  provisione,  ut  omnes 
socii  vel  major  pars  eonmdem  in  tali  electione  duorum  atque  ad 
vitttatorem  rtferendonim  consentirent^  aliter  vero  si  res  accide- 

ret 
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ret  sibimet  ipsb  et  episcopis  EHensthts  pro  tempore  futuris  ex     1788. 
integro  reservari  voluerunt  jus  et  potestatem  in  tali  casu  prefici- 


cndi  in  magistrum  coUegii  virom  talem  quern  ipsi  solum  duxe-  ^!^^* 
nnt  idoneum ;  visum  nunc  fuerit  jure  nostro  episcopali  et  visita-  The  Biihop 
torio  utX|  et  hegotium  hoc  integrum  ad  nos  recipere,  eoque  intuitu 
totum  ilium  processiim  ab  illis  in  primo  scrutinio  habitum  atque 
tot  defectibus  tarn  praeviis  quam  subsecutis  onustum  vitiatum- 
que  repudiare,  parique  ratione  etiam  et  literas  illas  testimoniales 
electionis  .  suae  pro  irritis  cassisque  habere,  totumque  prsetensse 
illiusmodi  electionis  de  cursum  ne  utiquam  acceptandum  a  nobis 
aut  confirmandum  esse,  sed  prorsus  excludendum  esse  atque  an* 
nullandum,  prout  jam  per  sententiam  nostram  definitivam,  ac- 
cersita  aliunde  quam  \  sex  viris  illis  plenaria  atque  fide  dignl 
ratione  circumstantiarum  omnium  in  dicto  negotio,  per  praesentes 
pnmunciamus,  &c. 

i  He  then  declares  the  election  and  return  to  be  null  and  void, 
and  by  .his  episcopal  and  visitatorial  power  he  confers  the  master- 
ship on  Jestpb  Beaumont^  assigning  as  a  reason,  amongst  many 
others,  that  be  had  been  educated  for  many  years  at  Peterbousi, 
He  therefore  directs  the  college  to  admit  Beaumont g  and  then 
says,  Porro  autem  praecipimus  nobis  ut  post  executionem  hujus 
mandati  nostri  nil  moremini  illud  in  perpetuam  rei  memoriam^ 
rectamque  explicationem  futuris  temporibus  statuti  de  electione 
magistri,  inter  acta  referre,  curareque  ut  in  registro  collegii  fide- 
liter  inseratur,  ne  dcinceps  erretur  a  sociis  in  eodem  genere,  ante 
proximam  nostram  collegii  visiutionem  de  qua  iterandd  ridemus 
jam  necessitatem  nobis,  &c.     Dated  21st  April  1662* 

In  the  appointment  of  Beaumont^  it  is  stated  by  the  bishop  to 
be  made,  jure  per  statuta  coUegii  resenraito  pro  hie  vice. 

There  appears  on  the  register  also  the  form  of  a  letter  missive 
of  &mon  bishop  of  Ely^  in  1693,  to  the  college,  commanding 
them  to  admit  Thomas  Stakes  into  a  fellowship,  sometime  vacant 
by  Jcbn  JToodward's  having  omitted  to  take  the  oaths  to  govern- 
ment. In  which  letter  he  says— Cumque  jus  nominandi  ad  dic- 
tum locum  sivc  societatem/tfr«  devolutionis  it  per  k^sum  temporis 
ad  nos  diets  domis  visitatorem  natorii  dignoscitur  spectare  et  perti-^ 
neres  nos  itaque  pro  auctoritate  nostri  visitatorid  quae  fungimur, 
&c.  appcnnt  Ilomas  Stidees. 

There  are  other  instances  stated  of  the  same  bishop's  appoiiit- 
tng  to  fellowships,  where  disputes  had  arisen  in  the  college  re- 
specting the  election  of  a  fellow,  and  the  master  and  the  two 

X  a  deans 
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1 788.  deans  had  taken  npoo  them  to  afipoint  to  the  vaeanqr»  whieh  the 
*^— —  bishop  declares  to  be  null  and  toid ;  and  the  timerfdeaim  bav-^ 
The  Kino  ^-^  dapsed^  hi  appunts  Obir  persons  by  viriue  ef  bis  wsHsionat 


The  Biffaop  authority*  Hiere  is  alao  another  instance  of  an  appointment  mi- 
^^'  der  rimtlar  circumstaiices,  by  Peter  bishop  of  Elji  in  l6^6^ 
wherein  he  states  that  he  had  induced  the  fellows  with  a  second 
eleeticto  to  no  purpose.  A  similar  iBstance  of  the  same  Ushop's 
appointing  in  16771  and  the  admisuon  of  Bints  his  appointee^ 
There  b  ahe»  an  entty  made  and  signed  by  the  master  and  feUowa 
on  3d  February  1 676-79  reeogtwung  and  actmowUdging  tie  ii* 
shop^s  right,  as  visitor,  to  appoint  in  cases  fubere  tim  olictmn  is 
declared  null  and  void^  and  acquiescing  in  his  a^p<Hntmcnt  in 
die  instance  last-mentioned.  There  is  also  another  entry  made 
and  sigtied  by  Thomas  bishop  of  Sly,  dated  aSth  Jum  17491  as 
follows : 

Thom&s,  by  divine  permission,  bishop  of  Ely,  to  cmt  belofed 
in  C!&rii/|  Edward  Osborne,  of  onr  college  of  Saint  Peier^  in  the 
tmirersky  of  Cambridge,  bachelor  of  arts,  gteeting;-->We  hereby 
cmftt  npon  you  the  place  or  feilowsbf  p  in  our  college  or  hovee  of 
Snint  Peiter,  in  the  univ^ersity  of  Cambridge,  vacant  by  die  resg^ 
nadon  of  S^allef  Turner,  master  of  art^  late  fellow  of  the 
saihe^  which  place  or  fellowship,  throi^b  the  nullity  of  the  loitefre^ 
bended  dettian  into  the  said  fellowship,  belongetb  by'  right  tf  daoohstkn 
to  the  coltotbfh  of  tti  the  said  biih^  fflBijf  as  visitor  cf  the  said  cal" 
lege;  ahd  V^e  do  also  admit  and  insdtttte  you  the  aaid  Edward 
Osborne  perpetual  fellow  of  the  said  college  or  house  of  Saint 
Peter,  and  invest  you  in  the  said  fellowship,  together  with  all 
comittOditi^s^  bmbtnmcnts,  rights,  privHeges,  and  mteiests^  in 
any  wis6  due  or  belonging  to  the  said  place  or  Miowship,  fcc. 

Then  followed  the  bishop's  fetter  to  the  college,  commanding 
them  to  ad^t  Osborne,  and  his  admission  into  the 


This  tnmdamiis  was  applied  for  in  hat  Mkhaehnat  Term^  on 
these  gtonndt;  thatthie  bhihopof  Ely  was  bound  to  appoint  one 
of  die  ^Vo  persons  ntyininated  by  the  feUows,  the  sole  power  of 
judging  iif  ^st  qualificadons  of  the  persons  to  be  returned  beii^ 
given  to  them  by  the  statutes  of  the  eolkge.  That  dM;  only 
eVdlt  ih  widdi  the  Inshopof  Ely  liad«  grower  t>f  appobfllng 
was  in  case  die  firfl6ws  could  notagvce  vpon  tho'vetmn  after 
a  third  scttttthy.    And  Slough  the  bishop  vpbs  die  viaifor^ 

Peters 
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PeUrlmse^  yet  this  power  of  appointing  to  the  jnasterslup  ia  a  -  1788. 
particular  case  was  not  ^ven  to  him  as  visitor,  because  the  same 


power  was  given  to  the  guardian  of  the  spiritaaltics  during  the  '^^^^^ 
r^cancj  of  the  ;sefi,  who  clearly  is  «ot  visitor.  That  even  6}^r  ^^  F^ 
posiqg  the  return  msule  by  tl>e  cpll^e  »it  ,to  b?  ponclusivc  of  jAc 
propriety  qi  their  election,  yet  it  9Ff>eara  from  thf?  statute  of  ek^r 
tiou,  that  xhcfpllows  w«3?  cot  hound  to  prefer  Mr.  Ln^gmire^ 
who  was  ^  independent  member  of  <he  coUcge.  lio  Mr.  Bar^i,^ 
who  was  a  member  of  another  «)lkgei  for  4:he  pTcfcwnce  isooiy 
directed  by  the  staC^te  to  be  give«  10  the  depcA4eot  members  rf 
FeUrhnusti  ^  ut  ipsius  islNiftf/ ^(|u^  so^ruoi  <ejusd«m  semper 
w  ratio  habeatur.**  The  word  «  40916s"  must  he  oolifioedto,cbe 
founialm,  the  .corporation^  .and  cawiot  include  »U  those  w^o  «i|e 
upon  the  boards  of  ihe  college. 

fii^erpj^  PartriJiff^  MiUe^^  and  Torke^  shewed  x:ause4  insist- , 
ingy  first,  That^vis  Court  had  iio  jurisdiction  over  the  question, 
hecaMse  the  aa^mpIsAQcd  of  was  done  .by  the  Bishop  of  Bf^  as 
general  vj«»vofthecQlli;peb  w^h^it^AS  such  the  sole  ijgbt 
of  ey^Qundif^  ^  staMSles  4^  the  coUegCj  and  4etermimi\g  mat), 
ters  of  ^leoliof^'had  pronounced  a  sentence :  and,  secondly.  If 
theCourt  could  emctr  into  the  iquesfion,  t^tthehishopwas  riight 
in  bis  coMtructioa  of  the  statutes. 

First,  the  bishop  of  i£^  is  general  visitor,  a^d  invested  with 
the  mo«t  absolute  powers  whioh  oan  in  any  case  be  annexed  to 
that  office.  Hb  situatioOt  with  respect  to  the  college,  is  pecu- 
liar s  he  is  to  be  considewd  in  the  light  of  patron  and  co-ibunder. 
^or  it  appears  Sssxm  Binthavi^  ^History  of  Ely,  and  may  be  col- 
lected fromfthe  preamble  to  the  statutes,  .(wherein  it  is  recited, 
^fhat  the  txiUege  was  founded  by  fthe  consent,  and  with  the  con- 
£rmaticmof 'the  prior  and  convent  of  the  cutbedral  pf  BJy^  that 
the  prapeity  of  iffhich  the  college  was  endowed,  was  not  a  part 
■of  the  private  patnmony  of  Hnf^  deBaUham,  but  of  the  teipporal- 
desof  thc'see.  So  that  the  visitat€»'iid  power,  not  being  otherwise 
disposed  of,  necessai^ily  descended  upon  the  successors  of  Hugh  de 
Bdsbam^yvho  stand  in  the  .place  of  the  heirs  of  a  private  founder. 
But  supposing  the  college  to  have  been  founded  out  of  the  pri* 
vate  estate  iOlHugb  de  Salsbam  i  it  appears  that  the  only  step  he 
took,  with  respect  to  its  regulation,  that  is  known  of,  was  to 
place  it  under  the  controul  and  direction  (d  his  successors,  by 
directing  it  to  be  called  The  Hall,  or  College,  of  the  Scholars 
of  the  Bishop  of  Ely,  whi^h  was  in  efiect  appointing  Aem  ge« 

neral 
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1 788.     neral  visitors  (a)  of  his  foundation,  his  intention  being  manifest. 
In  point  of  fact,  they  have  successively  exercised  this  authority  (^) 


The  King 


%^Ja^  from  the  time  of  his  death,  collating  the  masters  and  fellows  at 
The  Bishop  their  discretion,  from  that  period  to  the  dme  of  Simon  de  Monta-' 
cute,  the  seventh  in  succession  from  the  founder,  he  being  the 
first  who  gave  a  code  of  laws,  and  indulged  the  society  with  the 
election  of  their  master.  These  circumstances,  it  was  contended^ 
were  at  this  distance  of  time  strong  evidence  that  Hugh  de  Bal^ 
sham  appointed  the  bishops  of  Ely  to  be  general  visitors  of  his 
college ;  and  as  he  gave  no  statutes  whatever  that  appear,  he  must 
.  be  supposed  to  have  invested  them  with  this  authority  absolutely, 
without  limiting  or  circumscribing  it  (c)  in  any  respect  whatever. 
The  necessary  consequence  is,  that  the  powers  of  making,  alter- 
ing, repealing,  and  interpreting  laws,  of  hearing  appeals,  of  de- 
ciding on  elections,  and  of  deprivation,  became  vested  imme- 
diately in  the  bishops  of  Ely  by  operation  of  law,  so  that  their 
authority  must  be  considered  as  co-ordinate  and  coequal.  It  may. 
be  a  question,  therefore,  Whether,  supposing  any  of  the  statutes 
of  Simon  de  Afontacute,  or  of  any  other  visitor,  to  be  restrictive  of 
any  of  the  general  incidental  powers  above-mentioned,  such  re- 
strictive statutes  would  not  be  void  against  his  successors.  It  has 
been  doubted,  whether  even  a  founder  (d)  can  take  away  or  re- 
strain that  part  of  a  visitor's  authority  which  is  given  by  implica- 
tion of  law.    But  that  p6int4s  at  present  out  of  the  question, 
because  here  the  founder  gave  no  statutes  at  all.  .  But  admitting 
that  a  founder  may  circumscribe  his  visitor's  power  as  much  as 
he  pleases,  surely  the  case  of  a  visitor,  with  respect  to  his  suc- 
cessors, whose  powers  are  equal  to  his  own,  is  widely  different. 
It  is  now  generally  held  for  law,  that  a  victor  cannot  repeal  or 
alter  the  constitution  given  by  the  founder,  unless  power  be  ex- 
pressly given  him  for  that  purpose.    Burr,  201.     What  is  the 
constitution  given  by  the  founder  in  this  case  ?    That  his  col- 
lege should  be  under  the  perpetual  controul  of  the  visitors  ap- 
pointed by  him,  as  completely  as  may  be  by  law.   .  This  decla- 
ration of  the  founder,  coupled  with  the  powers  incidentally 
given  by  the  law,  must  have  exactly  the  same  force  and  effect  as 
if  he  had  expressly  directed  in  words,  that  all  thebish(q>s  of  Ely 

(«)  FUm,  305.  380.    Burr.  aoo. 

(Q  BmS.  HisL  of  £{f,  p.  147  to  159.    AiUnuyGeneral  v.  CUrfHali^  3  At.  662. 

(0  Pbiiipts.BMry^^Mt.  346.    T.  JoM,t7s>    TWVm^m  V.  &.  7«6nV  CW^r, 

in 
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in  succession  shoold  make  ordinances  for  his  college ;  should  al-     1788* 
ter»  repeal,  and  interpret,  them,  as  might  be  necessary ;  should 


determine  all  disputes,  and  do  every  other  act  which  a  general  '^J^/^ 
▼isttor  can  do.  Therefore,  for  one  of  the  bishops  of  Ely  to  sur-  The  Bishof 
render  or  restrain  any  of  these  incommunicable  branches  of  his 
authority,  or  by  negative  and  restrictive  statutes  to  attempt  to 
bind  his  successors,  would  be  to  make  regulations  contrary  to 
the  original  constitution  of  the  society,  and  to  alter  a  law,  pri- 
marily, and,  because  given  by  the  founder,  unalterable.  The  cir- 
cumstance of  the  code  which  was  given  by  a  visitor  having  been 
assented  to  by  the  master  and  fellows,  cannot  vary  the  question  ^ 
for  if  the  statutes  so  given  tended  to  limit  the  power  of  con- 
trolling their  proceedings,  it  would  be  to  their  interest  to  con- 
sent \  and  in  foundations  of  this  kind,  the  consent  of  the  society 
is  not  necessary  to  give  validity  to  the  laws  promulgated  by  the 
founder  or  his  representative ;  if  the  members  of  it  submit  to 
receive  the  bounty  tendered  to  them,  they  must  be  bound  by  the 
terms  prescribed.  Per  Lord  Holty'm  Philips  v.  Bury.  But  admit- 
ting that  the  Kshop  of  ^//s  jurisdiction  on  the  present  occasion 
is  to  be  decided  by  the  statutes  now  produced  to  the  Court,  it 
appears  from  them,  that  the  visitatorial  authority  is  most  fully  vest- 
ed in  him.  -Throughout  the  statutes  he  is  called  Patrontu  j  the 
college  is  always  called  nostra  domus  $  and  the  style  of  all  the  in- 
struments, whether  collegiate  or  episcopal,  now  extant  in  the  re- 
gister of  the  society,  is,  of  the  former,  vatri  hufmUsfiliiscbolares 
domus '  sive  collegii  vestri  ;  and  of  the  latter,  diUctis  fiUis  nostril 
episcoporum  Eliensium  scholaribus  (a J,  Again,  episcopus  Eliensis, 
qui  est  pro  tempore^  de  trienni$  in  trienmum,  ante  vel  post,  quoties 
epus/ueritf  vel  sibi  videbitur^  visitet  dictam  domum,  in  capite  et  in 
numbris.  In  the  50th  statute  it  is  expressly  declared,  that  nei- 
ther the  master  nor  the  fellows  who  shall  be  expelled  by  the 
bishop' shall  have  any  appeal  against  his  judgment.  The  master 
and  fellows  are  directed  by  the  statutes  to  take  a  solemn  oath  on 
admission  to  obey  the  bishop  of  Ely  in  all  lawful  commands  \ 
and  the  ultimate  choice  of  them,  in  all  cases,  remains  in  the 
visitor,  as  the  fittest  person  to  distinguish  between  the  merits  of 
the  respective  candidates,  for  the  benefit  of  the  foundation. 
Tins  being  the  bishop  of  Elf%  general  visitatorial  power,  the 
question  is.  Whether  he  had  not  jurisdiction  in  this  particular 
instance  ?     If  a  return  [ordered  to  be  made  by  the  statutes  ac- 

(a)  Vid.  aau,  the  College  Retunii»and  extracu  from  the  Res'uur. 

cording 
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1788.    cording  to  the  conditions  prescribed,  of  persons  possessing  cef- 
tiin  qualificatiot'^]  had  been  made  not  conformable  to  the  sta^ 


^^^J,ir  tutes,  of  perscMs  quite  the  rererse,  of  persons  ezcommnnieated^ 
The  Bishop  exiicDcd  the  university,  or  of  no  degree,  and  one  cf  the  fellowB 
''^^''^'  had  appealed,  the  visitor  undoubtedly  would  have  a  right  to 
receive,  to  hear,  and  to  determine  it.  Or  if  the  fellows  should 
have  all  agreed  on  such  a  return,  and  the  visitor,  from  his  own 
knowledge  of  the  college  and  of  the  persons  returned,  or  from 
regular  and  satisfactory  information,  had  been  assured  of  sudi 
facts,  by  his  general  visitatorial  power  he  might  examine  and 
decide  upon  it  Such  a  return  would  be  considered  as  no  return 
at  all ;  and  the  visitor  only,  who  is  the  judge  for  such  purposes, 
xan  so  determine  it.  In  this  case,  the  parties  protesting  con- 
ceiyed  that  he  acted  under  such  authcMrxty  i  for  they  refened  him 
to  consider  his  judgment^  not  questioning  his  jurisSctum,  If 
then  this  subject  be  in  it$  nature  of  visitatorial  cogniasance,  the 
question  is.  Whether  the  power  of  the  visitor  is  in  this  in9tance 
limited  ?  In  the  first  place,  if  it  be  a  dubious  question,  upon 
the  construction  of  the  statutes.  Whether  or  no  a  visitor  has  ju- 
risdiction in  a  particular  instance,  it  follows,  as  a  necessary  con- 
sequence of  the  visitor's  power  of  interpreting  the  statutes  of  the 
*  college,  that  he  must  determine  the  point,  and  this  Court  will 
compel  him  so  to  do.  R.  v.  The  Bishop  of  Lincoln^  7. 25  G«  34 
B.  R.  is  decisive  upon  this  point.  In  the  present  case,  by  receiv- 
ing and  determining  on  Longmire's  representation,  the  visitor  has 
in  fact  made  an  exposition  that  he  had  such  a  jurisdiction;  and 
this  Court  must  be  bound  by  his  determination  (a).  In  the  Ai^ 
torney-Generaiv.  Clare- HaU^  Lord  Hardnviche  (h)  said,"  If  he  is  to 
««  expound,  I  must  be  bound  by  that  exposition  upon  the  statutes, 
«  and,  in  cases  arising  under  them,  found  my  judgment  upon  it." 
He  adds, ««  That  shews  the  absurdity  of  the  Court's  interposing 
"  m  such  cases  \  and  that  the  vbitor's  exposition  is  final,  when 
<<  they  come  in  question."  If  it  be  objected  on  this  head,  that 
by  these  means  the  visitor  may  eolafge  his  jurisdiction  as  he 
pleases  against  the  express  words  of  the  statutes,  and  deprire 
thhrd  persons  of  rights  conferred  upon  them  by  the  founder ;  the 
answer  to  it  b,  that  where  the  visitor  is  clearly  circumscribed  in 
his  power  of  making  and  altering  laws,  and  where  the  words  aie 

(«)  JbUmyGiUfal  v.  Ckrt-BuU^  3  Mi.  669.    Pbii^t  v.  B^f^  pott.  34^    Su 
j9Ba*i  (UBigt  V.  TMiMglom^  Burn  158. 
if)  ThbiitilKaftomLd.  ArAvMr'f  «WB  noit  of  thai  csm. 

express 
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expiets  aad  dear,  wch  a  deteminttim  by  Um  woidd  be  ton- 
•Wcred.  not  as  ui  interpretation,  but  «8  a  repeal,  of  Ae  statutes. 
But  when  Oo  words  of  the  statutes  are  dabions,  or  any  thing  is  ^^^ 
ta  be  supfriied  by  implication^  it  is  the  peculiar  piofince  of  Ae  *l^  »* 
^risllor  to  <Mide  opon  them.  And  thete  is  an  dbvious  distmction  ^ 
hetwem  cases  where  a  founder  has  given  rights  and  privileged 
to  his  college  absolutely,  and  where  he  has  giten  them  imder 
specific  limitations  and  conditions.  Who  is  to  judge  whether 
these  are  properly  compKed  with  but  the  Tisitor  ?  Butefenaup- 
posing  in  this  case  that  the  visitor  has  no  power  to  decide  on 
elections,  feV.  considered  as  a  separate  branch  of  his  authority, 
yet  as  he  has  an  indispnuble  right  to  interpret  the  statntes,  and 
has  in  fact  given  an  ezposition  of  the  statute  de  fualiiaie^  which 
exposition  appears  to  the  Court,  according  to  Lord  Harxlwid^s 
opinion  in  Mapletfe%  case  the  Court  must  be  bound  by  and  fol- 
low  it.  But  upon  the  statutes  the  bishop's  right  of  judging  on 
elections  is  not  restrained.  There  must  be  ncgatlte  words  to  tdie 
away  a  general  visitor's  incidental  powers,  and  no  modification 
of  them  will  do  it(/i).  In  «#.  JtM^  CM$gey,  Ttfddifft9fh  Lord 
MafiTfieU  said(*)  "  sii  vtsiiator  is  a  sufficient  delegation  of  the 
entire  power,  and  he  (the  founder)  may  afterwards  lay  down 
mles  for  the  exercise  of  it  in  particular  cases )  but  such  a  modi- 
fication win  not  take  away  the  power  incidental  to  tl»  right  oF 
visitation,  such  as  to  determine  upon  complaints  or  appeals,  to 
expdl  or  deprive,  or  to  judge  on  elections.'*  But  if  the  bishop 
of  Sly  be  ousted  of  his  visitatorial  jurisdiction  in  this  instance, 
it  must  be  done  by  implication,  and  that  by  no  means  phdn. 
The  words  of  the  statute  de  electione  magisiri^  as  applicable  to  this 
part  of  the  argument,  are>  after  describing  the  mode  of  elec- 
tion by  die  fellows,  «  Quo  demum  facto,  volttttms  item,  ac 
«<  statttimns,  nt  eosdem  duos  absque  uUa  juris  solemnitate  ant 
^  longiori  expectatione  domino  Bliemi  episcopo  qui  pro  tempore 
^  fnerit,  diets  domus  patrono,  sede  pleni,  vel  ei  vacante^ustodi 
**  spiritualttatts  episcopatiis  EGmfi/f  nominent  et  prsesentent, 
^  suis  Itteris  sigillo  communi  domf^s  in  testimonium  sigiBatis, 
^  quibus  intra  scripds  adhiberi  volumus  plenam  fidem*  Episco- 
**  pusque  EReniis  sede  plent,  vel  ea  vacante  gustos  spirituaKta* 
^  'tis  praedictus,  unnm  de  duobus  hiace  nominatis  et  prvsentatis, 
^  quern  magis  utilem  intellexcHt,  dictis  domui  et  schohuribus 

(«)  4  Mod.  X09.  X  JUl.  Mr.SlA*  G.  i.     Ld.  Jt^ym^f. 

9)  TfaMWaatffeadfionaiittiiuKripcnoctorfhiiciaetikealytlieUtcMr.^ 

a  <<  prasficiat 
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1788.     '<  pneficiat.  in  magistram;  ne  domui  et  scholaribus  dispendium 
<«  aliquod  infcrat  longa  mora/*    The  statute  then  provides  that 


^*^rf°  if  the  feUows  shall  not  have  agreed  upon  two  proper  persons  in 
The  Bitbop  the  first  serutinyi  they  are  to  go  to  a  second  and  third  scrutiny: 
^^'  it  then  goes  on,  «  quod  si  in  tcrtio  scrutinio  quod  omnino  intra 
"  tridttum  a  primo  die  electionis  haberi  volumus  non  consense- 
<<  rint,  tunc  ilium  in  magistrum  volumus  prsefici  quem  epis- 
cccopus  Eliensis^  sede  plena,  vel  ea  vacante,  spiritualitatis 
«<  custos,  duzerit  idoneum.^  Here  a  case  is  supposed  when  a 
return  by  the  fellows  would  be  unstatuuble  and  void,  namely, 
if  they  , did  not  agree  on  a  third  scrutiny.  If  that  fact  be  dis- 
puted, the  visitor  must  judge  of  it,  because  the  founder  has 
appointed  no  other  judge.  If  such  a  fact  exist,  the  return  is 
null,  and  the  election  is  void ;  in  which  case  the  bishop  of  Eiy 
or  the^guardian  of  the  spiritualties  is  to  appoint  -,  so  that  the 
right  of  judging  of  the  legality  of  the  return,  and  of  appoint- 
ing, in  case  he  adjudges  the  return  to  be  void,  is  vested  in 
the  bi^op  of  Ely.  If  it  had  been  intended  that  these  rights 
should^  have  been  separated,  the  sUtutes  would  have  specially 
appointed  some  other  person  to  judge  of  the  validity  of  the  re- 
turn i  but  it  is  now  left  within  the  general  scope  of  visiutorial 
authority,  from  whence  no  Court  of  law  can  remove  it.  But 
it  will.be  objected  that  as  the  return  is  directed  to  be  made 
in  the  vacancy  of  the  see  to  the  guardian  of  the  spiritualties, 
who  is  not  the  visitor,  and  the  same  power  of  appointing  is  given 
to  him,  the  statute  cannot  mean  that  the  bishop  of  Ely  should 
receive  and  judge  of  it  in  his  ordinary  character  of  visitor,  but 
that  he  is.  to  be  considered,  as  to  the  election  of  master,  merely 
in  the  light  of  an -inductor  specially  appointed  by  the  legislator^ 
having  no  powers  in  this  respect  but  such  as  are  expressly  and 
specifically  given  to  him.  The  answer  is,  that  whatever  the 
powers  of  a  guardian  of  the  spiritualties  may  be  on  occasions 
like  the  present,  this  is  not  the  case,  but  that  of  a  bishop  who 
is  indisputably  general  visitor  of  the  college.  That  although  it  is 
not  a  necessary  part  of  the  visitor's  office  to  act  in  the  character 
of  inductor, '  yet  the  offices  are  by  no  means  incompatible ;  and 
if  a  visitor  is  also  appointed  inductor,  he  is  not  therefore  the  less 
visitor,  nor  can  thereby  be  prevented  from  exercising  so  useful  a 
branch  of  his  incidental  authority  as  that  of  judging  on  the 
regularity  of  the  election  of  those  who  are  returned  to  him. 
Besides  every  election  in  colleges,  which  are  under  the  control 
of  visitors,  must,  in  fact,  ultimately  be  confirmed  by  them  \  be- 
cause 
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cause  it  18  dicir  duty  and  within  their  power»  if  upon  a  visita-     1788. 
rion  a  person  is  found  in  college  without  a  title,  to  turn  him  out,  — ^ 
as  is  expressly  sud  by  Lord  Hardnmch  in  Ma^etoffs  case.      «^«jjuf 
Therefore  the  conferring  such  an  office  as  that  of  inductor  upon  "^  Jjj^ 
the  general  visitor  seems  rather  to  strengthen  his  authority  s  at 
most  it  is  but  a  modification  of  it,  which  according  to  Lord 
Mansfield  is  not  sufficient  to  take  away  or  restrain  his  inci- 
denul  powers  \  and  indeed  the  legislator  could  never  have  enter- 
tained the  idea,  that,  by  directing  the  return  to  be  made  to  the 
visitor,  he  should  deprive  him  of  the  power  of  judging  whether 
it  were  statutably  made  or  not,  for  he  directs  him  to  receive  it 
as  visitor,   epucopo  Eliensi,    dkU  domis  patrano,   mminent  ist 
pTMentent.     And  it  would  be  strange  to  argue  that  the  bishop 
has  no  more  power  than  the  guardian  of  the  spiritualties,  who 
is  evidently  intrusted  with  a  special  and  limited  authority  in 
certain  cases,  that  the  necessary  business  of  the  college  might 
not  be  at  a  stand  during  the  vacancy  of  the  see,  it  being  usual 
in  those  times  for  the  Crown  to  keep  the  bishoprics  vacant  for  a 
long  time,  for  the  sake  of  enjoying  their  tcmporalties.    If  the 
-  objection  is  to  hold,  the  government  of  many  colleges  will  be 
affi&cted,  for  All  Swls,  Mertm^  and  New  CMeges^  are  precisely 
in  the  same  situarion  with  Peterbouse  in  this  respect.    In  New 
College  a  case  exactly  similar  to  the  present  arose  while  Dr. 
HoadUy  was  bishop  of  Winchester^  who  as  visitor  rejected  the 
return  made  to  him  of  Dr.  Pumell  Xb  be  warden  of  JVincbetter 
college,  on  account  of  the  election  being  in  his  opinion  un- 
statutable ;  and  nominated  another  person  as  upon  a  devolution 
to  him.    That  was  a  case  of  great  party  consequence,  and  very 
much,  agitated  at  the  time;  and  though  the  opinions  of  the 
most  eminent  counsel  were  taken  on  the  subject,  Dr.  Pumelt 
met  with  no  encouragement  to  bring  his  case  into  Westminster- 
Hall,  This  is  at  least  an  authority  to  shew  that  according  to 
the  general  opinion  of  lawyers  at  that  time  the  matter  was 
solely  a  quesrion  of.  visitatorial  cognizance.     If  it  be  contended 
that  the  words   **  quibus  intra  scriptis  pUnam  fidem  adbiteri  vJu^ 
<<  mui*  preclude  all  inquiry  into  the  merits  of  the  election, 
and  are  conclusive  upon  die  bishop,  the  answer  is,  that  by 
such  a  construction  the  visitor,  the  injured  candidate,  and  the 
dissenting  fellows,  must  be  held  for  ever  bound  by  the  return; 
and  the  consequence  would  be  that  the  college  might  elect  un- 
qualified persons  without  controli  which  would  be  extremely 

dangerous. 
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1788.     dangerous:    The  expression  can  rdatc  only  to  the  fact  of  an 
election  being  had,  and  to  die  aotfaentkity  of  the  inttniment 


'^^^  Hnder  the  college  seal.    The  statutes  of  Peterhoust  txpmsXj 
Th^BUliop  fcfer  to  those  of  Merton  Ceilege  mOxfird^  aod  an  anxiety  is 
^^^^'    expressed  that  tfie  same  government  sboold  be  established  in 
pH9rh(me  as  existed  in  Afertom.    Now  in  Ac  Mgrion  stalntes 
the  wonis  are  «<  ab^ue  uUi  aUi  frcbatione^  which  explain  the 
aieJNung  of  the  words  in  this  statute.     And  in  the  sUtute 
which  directs  the  fellows  to  take  an  oath  on  admissioni  there 
18  an  explanation  of  ^fidem  adhiifen  s**  for  there)  after  direct*- 
hig  ilie  oath  of  the  newly  admitted  fellow  to  be  entered  in 
the  register^  it  says  "  cmi  fmdtm  regittro  fidem  aJMeri  volumusJ* 
This  may  be  considered  as  an  cxplanacion  of  the  sense  in  whidi 
the  words  are  used  in  the  statute  <^  de  dectione  magisiris**  and 
this  passage  shews  that  the  words  in  the  other  statute  are  not 
conclusive  on  the  merits  cf  the  election.  It  may  pdhaps  be  said 
that  the  oath  of  the  fellows  is  a  suffident  security  for  the  pro- 
priety of  their  election,  but  the  facts  of  bredcing  that  oath,  or 
of  improper  conduct  on  the  part  of  the  fellows,  are  stUl  to  be  in- 
quired into.    Otherwise  it  would  preclude  every  inquiry  by  the 
trisitor  over  the  conduct  and  manners  of  the  naastor  and  feUowS^ 
who  take  several  oaths  on  their  admission  in  all  colleges,  which 
is  indisputably  within  the  visitor's  jurisdiction.    The  seal  being 
affixed  to  the  return  would  not  even  preclude  the  evidence  of 
this  fact,  that  the  seal  had  been  surreptitiously  put  to  it.    It  is 
true  that  the  statutes  direct  the  risitor  to  appoint  nukhoid  delay : 
but  Jiis  oSice  is  judicial,  and  not  ministerial  \  so  t4iat  he  has  a 
right  to  take  a  reasonable  time  to  consider  (0).    besides  the 
right  of  the  fellows  to  return  is  expressly  on  condition  that  they 
return  duos  bujusmods,  namely,  ojf  the  qualifications  enumerated 
in  the  statute,  and  there  are  words  cf  reference  throughout  it.  If 
they  do  not,  their  return  is  void ;  and  nobody  but  the  visitor  can 
judge  of  the  qualifications  of  the  candidates.    If  the  construc- 
tion contended  for  is  to  govern,  the  visitor  must  appoint  one  of 
any  two -persons  returned  to  4iim,  be  they  ever  so  impvoper, 
v^ich  is  perfectly  absurd :  besides  the  instant  he  was  appointed, 
k  would  be  his  duty,  as  virilor,  to  deprive  him  as  unqualified^^). 
The  statute  respectmg  the  dedtion  of  fellows  afibids  a  decisive 
coraBMit  upon  the^sense  sn  which  the  words  plena  Jldes  were 

M  i9^*  !^«r#  Jjn/dlf»  pi  91*       (I)  The  AHmnuyGmeralr.  Okn^B^t  3  Atk.  6dj|- 

intended 
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iateodcd  to  be  used.   The  first  of  tbese  statutesy  enuiheradng  all     1 788. 
the  qualifications  of  the  candidate^  says^  <<  jic  conditionatum  et    ■ 
^  man  aSum  iomm  efisoofo  EUensi  ad  kcum  vacatiUm  m4fuUr  a  '^l^^^ 
*^  Kholares  nomnnU  i^  so  that  they  are  expressly  restraiiied  to  The  Bitbop 
poisons  of  those  qualifications.     Yet  in  this  statute  the  raitor     ^^^^' 
is  directed  adhtberifiitm  to  the  return  made  to  him  j  but  in  the 
iCatnte  ie  numtro  scholarium  it  ia  expressly  said,  si  contra  firmam 
iBam  out  cofutitiofles  non  babenies  pradictas  forsitan  twimmnkar 
prsueateniur  wl  adtrnttanhir^   nomifiatkius  prasentatknes  isf  ode- 
miisswnu  bijusmodi  eo  ipso  hrritit  sint  isf  fmlUf  whidi  dearly 
shews  that  the  legishtor  did  never  intend  that  the  return 
to  the  buhop  either  in  the  case  of  master  or  fellows  should 
bt  condusiTCt  whether  the  conditions  prescribed  by  the  statute 
wore  complied  with   or  not.    But  ^ven  if   there  were  any 
doubt  on  the  words  of  the  statute,  the  usage  which  has  ob-  . 
tained  in  the  collqge  indisputably  prores  the  witatorial  authority 
to  the  extent  sow  claimed.    The  instance  of  bishop  Wrtff^  ap- 
pmnttsg  Btammmt  in  the  year  166^%  when  the  fellows  had  re- 
turned  two  others,  is  decittve  on  thb  head.  That  case  is  stronger 
than  the  present,  for  there  the  bishop  acted  without  any  re- 
jpresentation  at  alL    That  instance  proves^  not  only  the  fact 
of  she  visitor's  having  interfered  and  appointed,    notwith- 
stand^  the  feiiows  had  agreed  upon  a  return,  but  it  is  also  the 
Sttrimgest  evidence  that  the  cdlege  has  always  considered  that 
interpretation  of  the  statutes  to  be  the  true  one,  since  it  was  at 
that  time  ordered  to  be  inserted  in  the  college  register,  4nd  kis 
always  been  acquiesced  in.  These  instances  have  always  been  al- 
lowed weight  when  dted  as  authorities  in  cases  of  this  kind  (a). 
There  are  likewise  five  instances  in  which  the  bishop^  as  visiUHP, 
has  appointed  fellows^  either  because  they  did  not  follow  the 
dtiections  of  the  scatute  in  the  election,  i>r  because  ihey  ma4e 
no  return  at  all;  in  all  which  instances  the  coUege  ^cquiescsedj 
and  in  one  instance  expressly  and  in  terms  acknowledged  the 
visitor  to  have  beea  right;  nor  is  there  «  single  instance  in  the 
coUege  in  which  ^  visitatorial  power  in  this  particular  was 
ever  disputed  till  the  present.   If  it  be  objected  that  the  visitor 
4iei€^  having  daiiMd  a  right  of  appointing  the  master  in  e^Maao- 
queticc  of  the  nullity  of  she  90tuni«  is  not  to  be  aUowed  to  sit 
ia  judgaacat  upon  it»  being  iatetested  in  the  cause:  this  oh- 

(«)  Mmnm*%  CMt  ciied  by  Loc4  Msi^afbtf  la  r«Urjf^Wi  C4M»  Am  19s- 

jection 
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1788.     jcctionprocccdsonthc  idea  of  the  visitor's  power  being  suspended 
in  this  instance;  and  the  case  of  Mancbester  College  will  be  cited 


The  Kmo  j„  confirmation  of  it.  But  that  case  differs  materially  from  the 
The  Bishop  present.  There  the  visitor  had  appointed  himself  warden,  and 
^^^^'  made  a  return  to  the  numdamus  in  the  htter  character,  and 
that  he  together  with  the  fellows  had  distribution  and  manage* 
ment  of  die  revenues  of  the  college,  and  was  himself  predsely 
in  the  situation  of  those  whom  as  visitor  he  was  intended  to 
controL  So  that  the  Court  very  properly  determined  in  diat 
case  that  the  visitor  could  not  sit  himself,  it  being  contrary  to 
reason,  and  to  the  fundamental  principles  of  visitatorial  power. 
It  is  a  case  sm  generis:  and  even  there  the  Legislature  saw  the 
inconvenience  of  drawing  these  questions  into  the  Courts  of  law, 
and  passed  an  act  declaring  that  under  similar  circumstances  the 
king  should  visit  the  college;  a  circumstance  which  proves 
how  much  tlus  firum  (kmejticum  is  favoured  in  law.  But,  firsts 
this  power  of  appointmg  claimed  by  the  visitor  is  not  an  in- 
terest; and  secondly,  if  it  be,  it  is  no  objection  to  a  visitor's 
jurisdiction.  As  to  the  first,  tlus  power  of  appointment  is 
not  an  interest .  within  the  meaning  of  the  rule.  It  must  be 
some  heneficied  inUresi  obviously  capable  of  influencing  the  mind, 
and  not  merely  a  technical  interest.  .  Hardr.  503.  And  in  the 
case  of  the  city  of  London  v.  Wood{a)i  Lord  ffoft  ridicules  the 
idea  of  die  incapacity  of  one  of  the  freemen  of  London  tttting 
as  judge,  merely  because  he  was  to  have  a  share  in  the  penalty. 
It  is  no  objection  to  a  judge  that  he  is  a  bare  trustee.  An 
executor,  who  takes  no  beneficial  interest,  is  a  competent  wit* 
ness  to  prove  the  testator's  sanity  (3).  The  interest  which 
renders  a  witness  incompetent  is,  where  there  is  a  certain  benefit  . 
or  advantage  attending  the  determination  one  way  (r)«  And 
in  The  King  v.  The  Mayor  of  London^  Scroggs  Chief  Jusdce 
said,  the  question  always  is.  Whether  the  interest  be  so  con* 
Viderable  as  by  presumption  to  produce  partiality  or  not? 
2  Lev.  231.  But  the  power  of  appointment  claimed  by  the 
visitor  in  this  case,  is  no  interest.  This  appointment  is  a  case 
of  necessity;  if  the  fellows  make  no  election,  or  a  void  one, 
which  is  the  same  thing,  within  the  time  limited,  the  visitor  as 
dtt  represenutive  of  the  founder  must  appoint,  or  the  college 
must  be  without  a  head;  and  in  the  situation  of  public  corpo- 
rations who  had  missed  their  charter-day  before  the  statute  of 
(«)  t% ilM686.  (0  ^>o^  139.  (0  SM N. P.  484. 
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Geo.  I.    The  circumstance  of  the  power  being  given  to  the  visi-     1 788. 
tor,  and  to  the  guardian  of  the  spirituakics  in  the  vacancy  of  the  — 
secj  cannot  vary  the  case;  for  the  law  would  have  imposed  it  on     agaima^ 
the  visitor  as  a  duty,  and  compelled  him  to  execute  it,  though  The  Bishop 
the  Legislator  had  not  expressed  it ;  so  that  his  having  expressed 
it  cannot  make  it  an  interest,  if  it  be  not  so  in  its  nature.    It  may 
be  said,  perhaps,  that  the  power  of  appointing,  claimed  by  the 
visitor,  is  limited  by  the  statute  to  a  particular  case,  namely, 
where  the  fellows  have  not  been  able  to  agree;  but  it  is  not 
necessary  to  argue  that  point  in  the  present  case;  the  only  ques- 
tions being,  whether  he  had  a  right  to  declare  the  return  null 
and  void,  independently  of  contingencies  which  might  arise  af- 
terwards? and  whether  if  he  had,  he  was  capable  of  judging  qf 
it  in  this  particular  instance,  having  acted  under  a  supposition 
that  he  had  such  a  right  of  appointment  as  he  has  exercised  ?  If  . 
it  were,  it  would  not  be  difficult  to  shew  that  the  provision 
above-mentioned  was  introduced  for  the  purpose  of  giving  the 
power  to  the  guardian  of  the  spiritualties  in  the  vacancy  of  the 
see,  who  would  not  otherwise  have  had  it,  not  being  vintor;  and 
that  it  extends  as  well  to  cases  of  void  elections,  as  to  those 
where  there  has  been  no  election  at  all,  upon  the  true  and  rea- 
sonable construction  of  the  statute,  there  being  words  of  refer-» 
ence  to  the  qualifications  of  the  persons  to  be  returned  through- 
out.   The  evident  meaning  of  the  statute  is,  that  the  college 
must  agree  within  three  days  upon  a  return  of  two  persons  qua- 
lified according  to  the  conditions  of  the  statute;  if  they  do  not 
agree  within  that  time  upon  two. such  persons,  any  other  return 
must  be  considered  as  no  return }  and  the  conclusion  is,  that 
they  have  not  fiigreed.   A  false  return  is  no  return.    10  Mod.  57.' 
A  presentation  of  a  person  unqualified,  is  no  presentation ;  if  it' 
were,  the  lapse  would  begin  to  run  from  the  rejection. of  the 
candidate,  and  not  from  the  death  of  the  incumbent.    If  this  be 
the  true  construction,  then  the  bishop  had  a  power  of  appointing 
to  the  headship  under  the  express  provisions  of  the  statute:  if 
the  words  of  the  statute  are  capable  of  a  difierent  constructionf 
then  the  bishop  might  appoint  yiirv  devotutiomSf  which  is  a  power 
vested  in  him  of  necessity,  and  arising  from  the  very  nature  of 
the  foundation,  and  cannot  therefore  be  contended  to  be  an  in-. 
tcKSt:  but  is  a  mere  duty  and  trust  like  the  case  of  a  lapse  (tf), 
and  goes  to  his  successor,  and  not  to  his  executor.    And  a  lapse 

(a)  Brit,  fo.  %%S*    Hvb*  154*  I  ^/*  ^'  464t  475- 
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1738.  b  rathar  m  administration  than  an,inM<est.  F*N.B.  34.  Df,  87. 
A  lapse  is  an  office  of  trust,  reposed  by  law  in  the  ordinary,  mc- 
<r^i#  tropolitan,  and  lastly  in  the  king  (  the  end  of  which  tru^t  is  to 
^  El*^  F°^  *c  church  with  a  rector  in  default  of  the  patron. 
Hot.  154.  /^ibW..498.  b.  392.  a.  If  it  be  objected  that  this 
lapse  is  brought  about  by  the  judgment  of  the  visitor,  who 
claims  9pon  such  judgment  to  appoint  1  the  answer  to  it  is,  that 
it  is  occasioned  by  the  neglect  oi  breach  of  duty  of  those  who 
ahould  elect  1  and  every  lapse  is  of  that  nature  where  the  ordi- 
nary rejects.  If  a  spiritual  person  present  an  illiterate  clerk, 
the  ordinary  may  refuse  to  admit  him,  and  need  not  give  notice 
of  the  insufficiency  to  the  patron  i  and  a  lapse  is  incurred.  The 
hw  supposes  him  to  judge  of  the  ability.  Keilw.  49*  i. 
1 8  J?.  7*  But^  secondly,  the  rule  is  not  in  any  case  applicable  to 
a  general  visitor.  The  visitor  is  precisely  in  the  place  of  the 
Sounder,  if  not  restrained,  and  is  completely  the  filei  commisa* 
fius\  and  there  is  no  doubt  but  the  founder  himself  might  ap- 
point* This  is  Itte  the  common  case  of  a  decision  of  proprie* 
tary  rights;  itiB  of  a  private  nature.  The  patron  or  founder 
had  atv  absolute  power  to  arrange  it ;  he  may  dispense  with 
principles  which  the  common  law  or  ecclesiastical  hw  would 
hold  indispensable  and  essential.  He  may  |)rovide  absurdly^  and 
may  give  absolute  and  unlimited  power  over  the  subject  of  his 
benevdenoe  to  whom  and  in  what  mamier  he  pleases.  This  is 
very  ably  commented  upon  by  I^Oid  iMf,  in  Phifys  and  JSury(a). 
In  Dr.  Wo/kef's  case  (^),  it  was  said  by  the  Court,  that 
<<  a  visitor  was  to  his  obeyed  by  the  membcss  of  eleemosynary 
^  fbundations,  as  membcon^  of  a  family  aie  bound  to  obey  the 
^  maater/'  Grem  v.  RMeffit^^  i  Vtz.  47a.  is  to  the  same 
efiect.  But  the  rule  cannot  apply* here ;  for  this  is  a  judicial  act » 
independent  of  aU  conaequeneea,  and  must  be  judged  of  upon  the 
nilea  whicbgovern  auchsentenoesjand  the  persons  who  give  them. 
The  pits«mptiafi  is  universe  in  iuvour  of '  the  seotenceof  a  com-- 
pctent  jurisdiction,  that  the  judge* is  impartial  ^9  and  the  cassch: 
quenoea.  of  the  judgment  eaoaot  be  a  ground  to  rebut  such  arpre^ 
sumption.  Thb  appears  most  clearly  fromidie  oases  of  Jbt  Kkig 
V.  Sir  G.  Iieatbcaie{c),  and  Th  Xing  ff.  Tie  Biib^  rf  Cbe$^ 
*ar^d)\  m  tfie  firatiofwhidrit  vran  held  that  the  same  peraonlf 
lAp  had  a  right  to  dsoose  ant  of  a  r^um,  were  dot  thQmfoi» 

(a)  Sim.  486.  Vide  pott.  (i)  JUf,  temp.  Hmrdi  sx8; 
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ousted  of  their  jurisdiction  over  the  return  itself.     And  in  the     1788. 
latter  case  the  very  objection,  that  the  visitor  was  interested 


because  he  was  to  appoint  in  case  of  a  vacancy,  was  taken,  but   '^^^JJ^'' 
It  did  not  prevaih     If  an  interest  were  an  objection  to  the  visi-  The  Bishop 
tor's  power  of  appointing,  it  would  equally  hold  in  cases  of  dc-     ^^  ^*' ' ' 
privation;  but  in  such  cases  the  objection  was  never  thought 
tenable.    Fitz.  tit.  Jjsize,  pi.  50.   The  case  in  8  Jss.  ap.  3  f .  is 
decisive  on  this  point.    The  case  of  a  donative  is  to  the  same 
effect;  the  patron  of  the  donative  is  the  visitor,  and  he  may  de- 
prive without  shewing  any  cause.    The  founder  undoubtedly 
might  deprive,  and  dispose  of  the  vacant  place ;  and  the  visitor 
possesses  all  his  powers.  That  the  same  person  may  deprive  and 
appoint,  appears  from  the  cases  of  The  Attorney-General  v.  Mid^e^ 
ton  {a),  Rex  v.  The  Bishop  of  Chester  {b)y  and  The  Attorney^General 
v.  Sir  John  Loch{c).  A  strong  argument  is  to  be  drawn  from  the 
form  of  pleading  in  deprivations  (^),  and  of  returns  to  a  mandaf 
mus,  which   only  state   that  the  visitor   deprived  for  certain 
causes,  and  that  the  office  is  full.  Now  if  such  an  appointment 
by  the  visitor  were  an  objection,  it  would  be  a  good  exception 
to  the  return  of  the  plea,  because  it  should  state  how  the  office 
was  filled.     Perhaps  it  may  be  objected  that  the  bishop's  pro* 
ceedings  have  been  founded  on  Mr.  Longmire*s  representation^ 
who  not  being  a  member  of  the  college,  has  no  right  to  appeal 
to  him,  according  to  Davidson^s  case,  and  that  of  The  JfSng  v. 
Grundonie).     But  it  is  begging  the  question  to  state  that  Long- 
mire  is  not  a  member  of  the  college,  it  being  very  much  a 
matter  of  construction  of  the  statutes  who  is  or  is  not  within 
that  description.    For  the  founder  may  confer  pomplete  or 
partial  privileges,  and  this  is  a  mere  question  of  proprietary 
right,  on  which  il  is  the  visitor's  peculiar  province  to  decide, 
and  is  like  the  cases  of  Mapletoft  a^d  Todington^  neither  of 
whom  were  members  of  the  colleges  in  which  they  respectively 
claimed  to  be  admitted.     The  cases  above  alluded  to  proceed 
on  quite  different  groundsr  for  tlie  .very  subject-matter  of  the 
appeal  in  this  case  is  a  claim  to  be  considered  as  a  member  of 
the  college;  and  on  that  account  to  have  a  preference  a$ 
against  total  straijgers. 

Another  objection  may  perhaps  be  raised,  that  there  was  no 
judicial  sentence^  no  regular  appeal,  and  that  the  parties  should  * 
have  been  heard,  or  at  least  cited  to  appear.  The  answer  is>  that 

(a)  ft  r«.  327.  Q,)  ft  mii,  fto8.     X  Bloc*  Rep.  ftft.  (<)  3  Aik.  164. 

(fi  Rast,  fo.  I.     Trem,  P,  C,  479.  484.  <#)  C»w/.  3x5. 
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1 788.     it  18  not  necessaiy  for  a  yisitor  in  any  case  to  summon  and  hear 

the  parties  in  order  to  his  giving  judgment  ^ipon  it.     Not  even 

^j«^ir^  in  the  case  of  deprivation,  which  is  much^onger  than  the  pre- 
The  Bidiop  gent;  8  Ass.  31.  is  decisive ;  and  the  ar^iuneht  from  the  plead- 
ing  and  returning  deprivations  seems  to  confirm  the  position. 
In  these  it  is  never  set  forth  that  the  visitor  cited  the  party,  or 
gave  him  an  opportunity  of  making  a  defence.    Besides  it  does 
not  appear  that  the  college  ever  demanded  to  be  heard,  and  the 
visitor  has  in  point  of  fact  given  a  sentence.    If  he  had  not, 
the  Court  might  perhaps  have  granted  a  mandanms  to  him  to 
compel  him  to  hear  the  parties,  in  order  thai  be  might  determine; 
as  in  The  King  v.  The  Bishop  ef  Lincoln  (a).     But  here  he  has 
made  a  judicial  sentence,  and  this  Court  is  precluded  from 
entering  into  the  form  of  his  proceedings,  howeyer  erroneous 
they  may  be.    Lord  Hob  said,  «  The  manner  of  a  visitor's 
**  administering  his  power  is  not  material  for  the  consideration 
«  of  the  Court;  the  only  question  is,  Whether  he  has  juris- 
•«  diction  ?    If  he  hath  jurisdiction  and  cognizance  of  the 
<•  matter,  and  he  gives  a  sentence  in  the  matter,  hb  sentence 
«( must  have  some  effect  to  make  a  vacancy,  be  it  never  so 
<(  wrong :   but  there  is    no   appeal,   unless  the  founder  has 
<'  appointed  one.    For  there  is  none  by  the  common  law." 
And,  in  the  same  case,  Eyre^  J.  said,  «  If  there  is  a  visitor,  we 
<<  give  credit  to  him,  and  intend  all  right  in  form.''    But  in 
this  case  no  regular  appeal  was  necessary;  no  other  persons 
but  the  fellows,  who  returned,  were  concerned}  a  representa- 
tion therefore  of  Longmire^  who  thought  himself  aggrieved  by 
the  act  of  the  fellows,  was  sufficient.    The  deputies  of  the 
college  had  stated  the  idea  of  the  fellows  upon  this  part  of  the 
statutes,  and  if  they  had  been  regularly  heard,  the  same  claim 
supported  by  the  same  reasons  would  have  been  repeated.     If 
the  visitor  were  satisfied  that  the  statutes  were  not  complied 
with,  if  as  a'  precedent  he  thought  it  operated  to  evade  his 
power  and  authority  in  having  a  legal  option  of  two  persons 
qualified  according  to  the  statutes,  that,  according  to  Lord  HM^ 
opinion,  would  be  a  sufficient  cause  of  deprivation.   Then  if  it 
would  be  sufficient  to  deprive  from  an  actual  possession  and 
enjoyment,  it  was  clearly  enough  to  rebut  a  claim,  and  to  vacate 
the  act  by  which  such  claim  was  attempted  to  be  enforced. 

The  oonsequences  of  this  Court's  interposing  in  such  cases 
would  be  fatal  to  the  peace  and  good  order  of  these  corporations. 
W  Tr.  %s  o.  3.  A  ie. 

They 
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They  aire  pritate  Mcieties  ettaUished  for  pacrdcular  parposes,  and     1788. 
ottg^t  to  be  go?eraed  solely  by  Ac  laws  of  the  founder:  they  arc  ■ 

Ukethelnnsof  Court,  in  the  regoladon  of  which  this  Court  has  ^^^j*^ 
never  interfered.  In  this  instance  the  founder  has  appointed  '^  Bi^ 
a  TtsitoTj  who  is  to  superintend  die  govenunent  of  the  coUegCi 
and  to  expound  the  statutes.  If  the  visitor  cannot  judge  in  diis 
case,  the  Court  must  judge  of  the  statutes,  and  of  the  qualificap- 
dons  of  candidates  in  every  case  which  can  afiect  the  validity  of 
the  return.  The  visitor  may  himself  become  the  appellant 
against  the  return  of  the  college  over  which  he  is  held  to 
have  ahphtum  dominium  in  omnibus  liatis.  As  guardian  of  the 
statutes,  sind  promoter  of  the  foundei's  object,  he  must  see  thai 
the  statutes  are  complied  with.  This  Court  may  construe  thp 
statutes  in  direct  contradiction  to  Ins  understanding  of  them. 
Then  is  be  to  act  from  his  conscience,  or  is  he  to  be  guided  by 
such  an  exposition  as  this  Court  shall  make  ? — ^He  cannot  be 
Jidn  iomnusmriuSf  or  accountable  as  such»  whilst  his  consdence 
is  submitted  to  the  directions  of  a  Court  separate  from,  and  ia- 
dependent  of,  the  founder.  In  the  case  of  St.  Jobffs  College  ▼• 
Todingion  (a).  Lord  Mansfield  said,  « I  am  satisfied,  upon  mature 
^  reflection,  that  the  college  would  tremble  at  the  cpnsequence 
^  of  leaving  every  election  ij^to  these  feUowsh^s,  or  any  other 
«« disputes  oonceming  them,  open  to  the  Courts  of  hw,  ai|d  the 
^  expense  and  delay  attending  on  them.''  And  in  The  XSng  v. 
Sir  G.  Heatbcoli^  Eff^  J.  said,  <<  It  ought  to  be  the  ooocern  of 
^  a  Court  of  justice  to  take  care  that,  whilst  they  are  granting  a 
<<  remedy  to  one,  they  do  not  at  the  same  time  expose  others  to 
<<  great  inconveniencies.'' 

But  if  the  Court  shall  be  of  opinion  that  they  ore  not  pfcdud^ 
cd  by  the  visitor's^determination  from  entering  into  the  question 
on  the  real  meaning  of  the  statutes  of  the  college,  the  construe- 
don  which  the  bjshop  of  JE/f  has  put  upon  them  is  the  eonect 
one.  It  nuiy  be  a  considerable  question  how  far  the  royal  vi- 
ritors  in  the  reign  of  £Aiwr^  the  Sixth  had  a  right  to  make  such 
an  alteration  in  the  statutes  as  this  ^  for  by  the  old  statute  of  Smm» 
de  ManimmU^  no  person  could  be  chosen  out  of  the  college  while 
Aeie  was  a  cUricus  vritfain )  in  which  case  the  return  made  by 
die  fellows  would  be  clearly  void.  Admittiog  however  for  argu- 
ment's sake  the  vaMty  of  the  latter  statutes,  the  iMshop's  con- 
struction ift  right,  lirst^  ^  dmrni^  as  used  in  tlus  statute,  is  not 

Y  2  confined 
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I7&8.  confined  to  the  corporathn^  but  includes  all  those  nMAn  the  vxUs 
•~"~""~  ofthi  cdlege^  and  Longmre  is  of  diat  description :  and,  sccondlft 
ffJaMi"^  according  to  the  academical  and  grammatical  construction  of  the 
m  BUhop  statute,  Lmgmire  is  entitled  to  a  preference  upon  this  re* 
turn  above  Barnes  or  any  other  person  aliundi.  As  to  the  firsts 
it  is  observed,  that  the  present  statutes  relating  to  the  election 
'  of  the  master  of  Peterhouse  and  his  qualifications,  were  given  in 
the  reign  of  Edward  the  Sixth,  by  the  very  same  persons  who 
gave  the  injunctions  and  statutes  of  the  university  \  and  in  these 
it  is  notorious  that  the  words  domui  and  colkpwn  are  used  in  the 
most  enlarged  sense,  and  comprehend  in  general  all  persons  upon 
the  boards  ;  and  contemporanea  expositio  JirHssima  est  in  lege.  So 
that  the  word  domus  may  have  three  meanings :  first,  it  includes 
iaits  largest  sense  all  those  who  are  upon  the  boards,  and  who^ 
in  academical  language,  are  termed  of  the  college  \  secondly,  in  a 
more  limited  sense,  it  may  mean  those  who  have  been  or  arc 
of  the  corporation :  the  promoti,  as  well  as  the  actual  fellows  ; 
or,  thirdly,  it  may  be  strictly  confined  to  the  actual  existing 
*  fellows.  That  in  this  instance  it  must  mean  all  those  who  arc 
of  tie  college^  is  evident  from  the  context  of  this  statute,  whidi 
in  describing  the  mode  of  election,  directs  that  all  the  college 
shall  go  into  the  chapel,  and  all,  except  the  fellows,  return :  if 
this  explanatory  statute  be  coupled  with  the  ancient  statute,  or 
expounded  by  it,  there  can  remain  no  doubt.  There,  «  cterieumf* 
was  the  only  qualification  in  ««  d&m**  "  Hostel^''  «<  &//,*•  and 
<(  coUege^  were  the  successive  names  of  the  places  where  the  so- 
cieties lived :  <<  hotter  is  clearly  not  a  term  of  incorporation ; 
neither  is  "  Ao//."  And  the  preamble  to  the  old  statutes,  ^^dmurn 
«(  eeu  atdami^  are  the  words  instead  of  <<  domum  sivt  coOegmmr 
It  is  extremely  probable  that  the  word  domus  should  bear  this 
signification  in  very  old  colleges,  of  which  this  is  one:  for  for- 
merly^ before  colleges  were  incorporated,  the  students  lived  m 
hostel^  in  dome.  And  Hugh  de  Balsham,  the  founder  of  this 
college,  had  such  a  house  for  the  reception  of  students,  before 
^  the  college  was  founded.    There  are  several  instances  in.  the 

statutes,  where  a  distinction  is  made  between  «  domui*  and 
<<  sodetas!^  In  the  44th  statute  of  the  ancient  code,  *^  dlocosm 
<'  et  domo  pr^dktis  sit  prwatus  emnino!*  In  the  47th,  «  eA  ipe& 
«  domo  ejiciaturr  In  50th  statute,  «  dictumve  magistrunh  emt 
<*  scbdares  ipsius  dornHs^  seu  quoscunque  aUbs  de  e4dem  domol* 
In  the  loth  modern  statute^  <<  locum  in  domoJ^  And  in  the  sta- 
tute 
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tute  ie  scholarihti  pcH  admissionem  eorum  pmmtis,  where  it  is     1788. 
said  that  if  a  fellow^  possessing  the  property  therein  mentioned, 


iiidem  moraur,  he  shall  be  said  to  he  perjurys,  it  can  only  mean  ^Jj^^ 
in  case  he  does  not  assign  his  fellowship;  for  if  he  has,  he  may  "^^^"^P 
undoubtedly  continue  to  reside  in  domos  so  that  locus  H  domut 
must  mean  fellowship  and  college.  Another  strong  argument 
arises  from  the  matriculation  book»  to  shew  that  dxmus  must  be 
understood  in  the  more  enlarged  sense;  because  in  that  are  set 
down  the  nnks  of  the  difierent  members,  as  they  Mt  at  the  dif* 
ferent  taUes,  all  of  whom  are  described  to  be  of  the  domus.  And 
that  mentions  the  fellows,  noblemen,  fellow  commoners,  the  pen- 
sioners,  and  the  servitors.  This  is  further  corroborated  by  another 
csrcumstance  of  public  notoriety;  all  persons,  who  vote  at  an 
mniversity  election,  must  belong  to  some  college,  although  num- 
bers of  these  are  not  upon  the  foundadon.  It  cannot  be  objected 
that  the  founder  could  not  have  any  other  persons  in  his  con- 
templation besides  the  fellows,  because  there  are  three  statutes 
which  expressly  negative  such  an  idea;  the  statute  of  appeal 
memions  uVws  quoscunque  de  dictd  dome;  the  statute  de  prddecton 
speaks  of  hibhatisi^^  scbdares^  et  shatoresi  and  in  the  very  sta- 
tute de  eUctioM  fuagistrif  socii  et  discipuU  cuncH  are  mentioned: 
this  undoubtedly  includes  persons  in  Loftgmire^s  situation. 
.This  exposition  of  the  statute  has  likewise  been  put  upon  the 
statutes  of  other  colleges,  where  even  the  master  has  been  di- 
rected to  be  taken  from  among  the  socios:  and  it  has  been  held 
in  a  variety  of  instances,  that  in  academical  language  tlie  word 
f<  loeii**  may  include" the  quondam  socios.  The  words  of  the  sta- 
tute of  QjuiCffs  CoU^e  in  Oxford  zxc  **de  sociis  magij  idoneumi^ 
and  yet  there  are  three  instances  in  the  present  century  in  which 
the  provost  of  the  college  has  been  taken  from  the  sociis  fromoHs. 
Upon  the  first  of  which  elections,  in  1 704,  it  appears  by  Ajltff^% 
Jlistory  of  Oxford^  that  the  legality  of  the  election  was  contested; 
but  the  determination  of  the  visitor  upon  the  construction  of  the 
statutes  in  favour  of  Dr.  Lattcaster^  who  had  for  some  time  re- 
signed his  fellowship,  was  never  called  in  question  in  the  Courts 
of  law.  Longmire  then  coming  within  the  description  of  a  per^ 
aon  ofiht  college,  he  is  entitled  to  a  preference  upon  this  return 
above  any  person  to  be  taken  from  any  other  college.  The  real 
meaning  of  the  statute  of  election  will  be  better  understood  by 
comparing  the  construction  which  the  college  has  put  upon  it 
^vith  ^t  given  to  it  by  the  bishop  of  EIj.    The  college  would 

tender 


326  CASES  IK  EASTER  TERM, 

1788.     render  it  thus)  <*  ui  ipsius  Jam^s  aique  soctamm  ejusdem  semptr 
<f  fatto  babeeOuri  td  bi^  {socii)  si  qui  (locii)  inter  eos  (jeoo/)  ad 


The  Kino  c(  ^  munut  cbeundum  iiwemantur  idondy   atUris    {umversaEter 
The  Bbhop  <<  sive  de  domo  vel  extra  domum)  preferafttur:  sin  bujusmedi  in  domo 
^^^'     €t  fifjli  (socii)  extiterint^  turn  aSunde  {epctra  domum)  assumanturJ*  . 
The  bishop  of  Ely  has  construed  it  thns:  <<  ut  ipsius  damUs  atque 
^^  sociorum  efusdem  semper  rath  haieatur^   ut  hi  {socn)^   si  qui 
<<  (socit)  inter  eos  (socios)  ad  hoc  munus  oikeundum  imsemantur 
^  idoneif  cssteris  (de  domo)  pnefmmtur:  sin  bujusmocB  (secundum 
<<  con£tiones  et   qualitates    antedictas)  in  domo  nulM  (sive  socH 
M  sive  alii)  epctiterint,  turn  aliundi   {extra  domum)  assumanturJ* 
So  that,  according  to  the  limited  constnictibn  of  the  college, 
the  words  <<  ipsius  domds  atque^  and  the  whole  sentence,  irom 
«  ut  W  to  ** pr^ferantur^  are  unnecessary:  and  if  •<  cetterii^ 
be  understood  in  the  extended  sense,  the  htter  clause  also  is 
dugatory.    Whereas  the  bishop's  construction  gives  eflect  to 
every  part  of  the  statute.    This  is  not  only  the  grammatical 
sense  of  the  statute  \  but  there  is  also  the  strongest  probability 
for  supposing  it  was  the  meaning  of  the  framers  of  it.    Upon 
the  first  clause,  som  and  others  di  domohzve  equal  claims:  to  give 
the  preference  to  the  actual  socH  a  further  clause  was  necessary  | 
and  in  the  next  that  preference  is  ^established,  ut  hi  (socH)  aeterii 
(de  domo)  prrferantur.    Then  if  none  were  properly  qualified 
within  the  college,  the  election  was  to  be  made  of  strangers. 
Preference  therefore  was  given  in  the  first  place  to  bachelors 
of  divinity,  being  actual  fellows,   then  to  the  bachelors  of 
divinity  of  the  college  in  general;  and,  lastly,  strangers  were 
to  be  elected.    The  words  «  ut  ratio  lakatus^  must  be  con- 
sidered as    obligatory  on   the  fellows,  and  not  as  directory 
only;  that  form  of  sentence  being,  according  to  all  the  rules  of 
grammar,  clearly  imperative.  Such  directions  by  founders  have 
at  all  times  been  so  considered  by  visitors.  If  it  were  otherwise, 
as  the  body  of  electors  fluctuates,  difierent  opinions  might  be 
held  upon  the  same  statute.  In  the  case  of  Hartandy.  Trigg(a)^ 
the  word  hcpingt   in  a  will  with  a  determinate  object,   was 
held  by  the  Lord  Chancellor  to  be  sufiScient  to  raise  a  trust. 
And  it  is  enough  for  this  purpose,  if  <*  ratio  babeatur^  in  this 
statute  raises  a  trust  i  the  fellows,  who  are  the  trustees,  must 
execute  it}  and  the  visitor,  or  Jldei  commissariuSf  must  enforce 
it^s  execution.     In  the  statute   «<dSf  introducendis  indigentihu 

(a)  JSn,  Cb.  Cat.  144; 
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«M  grammatical  a  recommendadoii  to  them  to  be  diligent,      1788. 

that  they  may  one  day  hope  to  be  elected  perpeitd  socH^  has  given  

an  estaUished  preference  in  practice.  This  act  of  the  college  is  ^^^j*" 
dedrire  against  themselves.   But  the  direction  in  the  statute  of  The  Bishop 
election  is  much  stronger  than  the  mete  recommendation  in  the     ^    ^^' 
latter  case;  and  the  second  class  must  be  preferred  above  the 
third,  if  the  first  is  to  be  pieferxed  to  the  second.     And  there 
can  be  no  doubt  which  of  the  two  the  Legislators  would  prefer  if 
they  had  it  in  their  power  to  give  an  opinion,  a  person  who  had 
been  forty  years  tutor  and  fellow  of  the  college,  or  one  who 
never  had  the  smallest  connection  with  it. 

Perhaps  it  is  an  answer  to  this  application  to  say,  that  in  fact 
there  is  a  master  of  PeUrbouse:  if  that  master  has  been  impro- 
perly appointed,  he  should  be  removed  before  the  bishop  is  con^ 
peUed  to  appoint  another ;  like  the  cases  of  corporate  offices. 
Tbe  Xmg  v.  The  Mayor  of  Colchester^  ante^  259.  For  Longmire 
being  actually  in  possession  under  the  bishop's  appointment,  will 
not  be  concluded  by  this  determination. 

Mansfield  and  Erihine^  in  support  of  the  rule.  Three  prin- 
cipal  objections  have  been  made  against  this  mar/damus  being 
granted,  ist,  That  the  person  to  whom  it  is  directed,  and  whose 
consent  is  necessary  towards  giving  efiect  to  the  election  made 
by  the  fellows,  is  visitor  of  the  college,  which  is  urged  as  a 
sufficient  reason  why  this  Court  should  not  exercise  its  ordinary 
authority,  adly,  That  the  bishop  is  not  necessarily  bound  to 
appoint  one  of  the  two  persons  returned  to  him,  but  may  exercise 
his  own  discretion  as  to  the  propriety  of  their  choice.  It  is, 
thirdly,  objected  to  the  election,  that  the  fellows  neglected  to 
return  him,  Longmire^  whose  situation  in  this  college  intitled  him  to 
a  preference  before  Barnes^  who  was  an  entire  stranger  thereto. 

As  to  the  first  objectiop,  it  is  denied  that  the  bishop  in  this  in- 
stance either  was  or  claimed  at  the  time  to  be  visitor.  In  the 
statutes  which  relate  to  the,election  of  a  master,  there  is  no  refer- 
ence whatever  to  the  visitor's  authority.  And  every  power  which 
is  given  by  them  to  the  bishop,  when  the  see  is  full,  is  given  in  as 
ample  a  manner  to  the  guardian  of  the  spiritualties  in  the  vacancy 
of  the  see,  and  this  latter  is  clearly  not  visitor.  The  statutes  have 
described  very  accurately  the  qualifications  for  the  mastership,  and 
the  mode  to  be  preserved  in  the  election.  The  statute  de  electione 
ffiagistrii  after  stating  the  manner  in  which  the  election  shall  be 
conducted,  requires  a  return  to  be  made  by  letters  under  their 

seal. 
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1788.     seal,  of  two  persons,  whom  the  majority  of  the  fellows  shall 
think  most  fit  for  the  office  of  master,  to  the  bishop  or  guardiaii^ 


^!^md^  (as  the  case  may  be,)  who  is  thereby  required  to  p^eplenamfikm 
The  Bishop  thereto;  and  it  also  enjoins  him  'to  appoint  one  of  the  two  per- 
^^  ^^^*  sons  so  returned  without  delay.  And  then  it  provides,  that  if 
the  fellows  do  not  agree  within  a  limited  time  upon  whom  they 
shall  return,  they  shall  be  sent  to  a  second,  and  so  on  to  a  third 
scrutiny}  and  if  they  still  disagree,  then,  and  not  till  then,  the 
bishop  or  guardian  shall  appoint  a  master.  So  that  the  respective 
duties  of  the  fellows  and  the  bishop  are  expressly  pointed  out» 
with  this  difierence  only,  that  the  fellows  are  bound  by  a  so« 
lemn  oath,  which  the  bishop  is  not.  .From  this  statute  it  ap- 
pears, that  there  is  but  one  event  in  which  the  bishop  may  ap-» 
point  whom  he  pleases,  which  is  that  of  there  being  no  return 
at  all  made  to  him;  and  he  cannot  acquire  any  power  which 
is  not  given  him  by  the  statute:  and  even  though  the  election 
were  to  be  null,  it  would  not  necessarily  follow  that  the  bishop 
would  have  the  power  of  appointing.  He  has  no  power  of  ap- 
pointment but  under  the  statute,  and  that  only  in  one  event, 
which  has  not  happened  in  this  instance;  and  he  might  as  well 
claim  to  present  to  the  vacant  livings  of  the  college,  and  then  say 
that  this  Court  is  not  to  interfere,  because  he  acted  as  visitor,  and 
has  so  interpreted  the  statutes.  It  is  very  properly  admitted,  that 
the  guardian  of  the  spiritualties  has  no  power  to  appoint  the  mas- 
ter, except  in  the  case  specified;  but  it  is  said  that  the  bishop  has 
an  additional  power  incidenul  to  his  office  of  general  visitor,  by 
which  he  may  expound  the  statutes;  and  that  according  to  his 
exposition  of  them,  he  had  that  right  which  he  contends  for 
in  the  present  instance.  But  such  a  power  in  a  visitor  of  put- 
ting his  own  interpretation  upon  the  statutes  must  be  taken  se^ 
cundum  subjectam  materiamg  and  the  statutes  having  in  this  case 
expressly  required  him  to  gvitpUnamJidim  to  the  return  made  by 
the  fellows,  he  is  not  at  liberty  to  controvert  the  propriety  of  it. 
As  to  all  the  cases  respecting  the  extent  of  visitatorial  power,  and 
all  the  consequences  drawn  from  them,  they  are  not  disputed. 
His  power  is  not  controllable  where  he  acts  within  his  j  urisdictbn. 
It  has  been  said  too,  that  a  visitor  has  power  to  judge  of  elections^ 
that  he  may  interpret  the  statutes,  and  that  his  decisions  cannot 
be  inquired  into  in  a  Court  of  law :  it  is  also  said  that  he  is  to 
judge  of  the  extent  of  his  own  jurisdiction,  and  that  he  may  make 
new  laws.  As  to  the  three  first>  they  are  not  disputed^  where  a 

visitor 
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TM&tor  acts  within  his  jurisdiction^  as  in  the  case  of  the  bishop  of     1788. 
Chester  {a)y  where  a  visitor  deprived  ;  or  where  new  fellowships 


were  engrafted  {b) :  but  in  all  these  cases  the  rights  and  conduct  ^^^^ 
of  other  parties  are  in  questbn ;  but  when  the  dispute  is  between  The  Biihop 
the  college  and  the  visitor  himself^  concerning  the  rights  bestow*  > 
ed  upon  either,  the  cognizance  of  the  question  necessarily  de- 
volves upon  the  king's  courts^  for  a  visitor  cannot  give  to  himselff 
as  is  contended,  by  his  own  interpretation,  a  more  extensive  jtt« 
risdiction  than  the  statutes  have  conferred  upon  him.  In  cases 
of  this  sort  the  visitor  insists  upon  his  title,  but  that  must  be  a 
title  by  law,  and  not,  as  has  been  contended  on  the  other  side,  a 
title  by  discretion  and  arbitrary  will.  If  a  visitor  had  always 
a  right  to  decide  upon  the  extent  of  his  own  jurisdiction,  the 
cases  of  prohibitions  to  visitors  could  never  have  existed :  yet 
many  such  are  to  be  found  ;  and  no  public  inconveniencies  have 
hitherto  resulted  from  such  determinations,  or  the  discipline  of 
the  universities  been  invaded.  As  to  the  last  position,  that  a  visi* 
tor  may  by  bis  sole  authority  make  new  laws,  it  is  very  much  to 
be  doubted.  These  statutes  are  expressly  said  to  have  been  given 
upon  the  request  of  the  college.  It  may  be  questioned  how  fiir 
a  founder  himself,  after  he  has  once  given  a  code  of  laws,  by 
which  certain  rights  are  conferred  on  others,  can  of  his  own 
authority  abrogate  them.  By  these  statutes  a  power  is  given  to 
the  master  and  fellows  to  make  new  regulations  as  new  cases  shall 
arise.  But  even  admitting  that  the  visitor  of  this  college  could 
give  new  statutes  \  yet  so  long  as  those  by  which  the  college  is 
now  governed  continue  in  force,  he  must  be  bound  by  them. 
And  here  it  is  sufficient  to  say,  that  the  visitor  has  not  made  any 
new  laws.  If  there  is  any  weight  therefore  in  the  argument,  it 
must  go  the  whole  length  of  shewing,  that  by  acting  contrary 
to  the  laws  the  visitor  abrogates  them,  and  makes  a  new  law 
consonant  to  his  own  conduct.  It  is  indeed  the  duty  of  a  visitor 
to  superintend  the  government  of  his  college,  and  to  see  that 
'  all  the  members  of  it  do  their  duty.  But  if  he  were  a  judge  in 
this  case,  of  what  is  he  to  judge,  but  whether  he  himself  has 
the  sole  and  exclusive  appointment  to  the  mastership  of  this 
college  ?  for  the  argument,  if  it  prove  any  thing,  goes  the  whole 
length  of  establishing  that  even  if  the  fellows  had,  in  the  judg- 
ment of  this  Court,  elected  two  proper  persons,  the  bishop  as 
visitor  might  decide  otherwise,  refuse  their  return,  and  nomi- 

(tf)  X  BL  Rep,  22.  {b)  I  Bl.  Ref,  7U 

nate 
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1788.    nate  one  himself^  which  would  be  in  efiect  to  annul  all  the  8ta« 
■  ttttcs  respecting  Ae  election  of  master,  aldiough  they  have  ex- 

"^^JJ^  pressly  restrained  the  visitor  from  interferingt  except  in  one 
The  Bishop  CTcnt.  Neither  can  it  be  said  that  die  bishop  was  acting  as  vi- 
^^^*  sitor  upon  this  occasion,  upon  an  appeal  from  Lof^mire,  for 
there  was  no  appeal  before  Urn  j  he  acted  solely  on  the  re^re' 
setitation  of  Longrmre^  without  giving  any  notice  to  the  rest  of 
the  persons  who  were  concerned:  and  besides,  according  to  the 
arguments  used  by  the  bishop's  counsel,  the  bishop,  as  visitor, 
had  a  right  to  appoint  any  body  else  as  well  as  hrngmre.  It 
must  be  admitted  that  it  is  no  objection  to  a  visitor's  exercising 
his  ordinary  authority  that  he  has  an  interest,  and  the  case  of 
Manchester  College  (a)  goes  upon  a  difierent  ground ;  but  then  in 
this  case,  according  to  our  constructbn  of  the  statutes,  the  bishop 
is  not  visitor.  It  appears  too  from  the  very  conduct  of  the 
Ushop  of  Ely  himSidiF  in  this  case,  that  he  did  not  connder  him- 
self acting  as  visitor  in  this  appointment,  but  as  appointing  by 
lapse.  In  his  letter  to  the  college  he  says,  that  thdr  election 
was  null  and  void,  because  one  of  the  persons  whom  they  had 
returned  to  lum  was  not  a  proper  person  according  to  the  inten- 
tion of  the  statutes,  for  which  reason  he  should  proceed  to  exer- 
cise this  devolved  authority,  for  this  turn,  by  the  appointment  of 
Mr.  LongnAre.  This  expression  is  not  applicable  to  the  absolute 
power  of  visitor  which  is  now  claimed,  but  it  expressly  refers 
to  an  appointment  by  lapse.  This  was  followed  up  by  an  in- 
strument using  the  same  sort  of  language:  «  belonging  to  our* 
«  donation  and  collation  in  consequence  of  the  right  reserved  to 
<*  us  by  die  sututes  of  the  said  house/'  Then  after  appomting 
Langmire,  he  directs  the  college  to  receive  him.  If  he  hzd  been 
exercising  a  visitatorial  power,  he  would  only  have  said  that  the 
election  made  by  the  fellows  was  void,  and  therefore  he  ap- 
pointed. His  own  conduct  therefore  shews  that  he  only  acted 
as  Ordinary  in  the  common  case  of  a  lapse.  But  neither  had  the 
bishop  a  right  of  appointing  by  hpse.  For  why  should  the 
statutes  appoint  a  certain  case,  in  which  diere  should  be  a  lapse, 
if  in  any  other  case  the  bishop  might  take  the  appointment  into 
his  own  hands  ?  If  he  may  assume  to  himself  the  right  of  ap- 
pointment in  the  present  instance,  he  might  equally  have  done 
so  where  he  took  no  part  in  the  appointment.  But  supposing  the 
power  of  electing  a  master  to  have  been  solely  in  the  fellows,  the 

bishop. 
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bishop,  as  vbitor,  could  not  have  appointed  at  all.     From      1788. 
thence  it  follows  that  if  he  has  a  part  only  of  that  appobtment 


expressly  gircn  him,  he  can  take  no  more  than  that  part.  With  "^^  ^'^® 
respect  to  the  instances  which  hare  been  produced  from  the  re-  The  Bbhof 
gister  in  this  college  of  appointments  made  by  the  bishops  of  Ely  ^  ^''^' 
under  similar  circumstances,  it  appears  that  there  is  no  one  iiw 
stance  in  which  the  bishop  has  not  taken  one  of  the  two  persons 
returned  to  him  by  the  fellows,  except  that  of  bishop  JFrm  in 
1 663, who  appointed  hb  own  son-in-law;  and  the  reasons  assign- 
ed for  setting  aside  the  return  made  by  the  fellows  are  all  false 
or  grossly  absurd :  the  acquiescence  of  the  college  therefore  can 
only  be  attributed  to  the  times.  And  it  is  obsenrable  that  even 
bishop  Wrm  claimed  the  appointment  by  lapse,  and  not  as 
visitor. 

adly.  It  is  objected,  that  tlie  bishop  is  not  bound  by  the  re- 
turn made  by  the  fellows,  but  that  he  may  exercise  his  own  dis- 
cretion upon  the  propriety  of  their  choice.  On  this  head  it 
will  clearly  appear,  upon  an  accurate  inspection  of  the  statutes, 
X  that  he  is  absolutely  concluded  by  the  return  of  the  two  persons 
which  they  have  made.  In  the  old  statute  de  nominatione  H 
prmfec^one  prefecH  dom&s^  the  fellows  are  required  to  return  two 
whom  suo  jtiJim  noverint  £screioss  and  there  are  other  words 
to  the  same  efiixt,  clearly  giving  them  the  fullest  latitude  to 
judge  of  die  qualities  of  the  master.  And  in  the  statute  de  tm- 
pedtentihis  numerum  scholarmm  augmentari^  where  a  master  is  re- 
moved, the  fellows  Uteri  ptwideant  de  mapsiro ;  which  must 
intend  a  free  choice,  not  subject  to  any  control.  Again,  in  the 
statute  de  prafectione  it  quaState  magistri,  the  bishop  is  required 
to  give  plenum  Jidem  to  the  return  made  to  him  by  the  fellows; 
which  words  plainly  express  that  it  was  intended  that  the  bishop 
should  be  bound  by  their  return.  It  has  been  attempted  to  ex- 
plain this  expression  away,  ]by  saying  that  the  bishop  is  only 
required  to  give  faith  primd  facie  to  the  return ;  but  the  words 
necessarily  import  the  direct  contrary;  and  it  is  further  corrobo- 
rated by  the  words  which  follow  immediately  after,  for  the 
bishop  is  there  required  to  appoont  one  of  the  two  sine  mcrdg 
which  could  not  be,  if  it  were  his  duty  to  inquire  whether  the 
two  persons  presented  to  him  were  the  most  proper  who  could 
have  been  selected.  Nor  is  it  to  be  wondered  at  that  such  credit 
is  required  to  be  given  to  the  act  of  the  fellows,  since  diey  are 
so  materially  interested  in  the  ch<»ce  of  the  person  by  whom 

they 
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1788.    they  arc  to  be  goftrned;  and  every  possible  guard  has  been  put 
upon  the  doe  exercise  of  that  right  by  the  fellows,  there  bdng 


The  Kmo  2,  solemn  oath  imposed  upon  them  on  that  occasion.  There 
TlKB^iop  cannot  be  two  rights  repugnant  to  each  other.  If  the  fellows 
^^''^'  have  a  discretion,  the  bishop  cannot  have  a  right  to  control  it. 
But  according  to  this  construction,  the  rights  of  the  two  parties 
are  consistent :  the  fellows  exercise  their  judgment  in  selecting 
the  two  whom  they  are  required  to  present  to  the  bishop ;  he, 
on  the  other  hand,  exercises  hb  discretion  which  of  the  two  he 
will  appoint,  fuem  maps  utUem  de  duobus  intelkxeriU  If  the 
Court  adopt  a  contrary,  construction,  this  absurdity  will  follow, 
that  supposing  there  should  be  two  fellows  in  the  college  duly 
qualified  in  point  of  degree,  but  who,  in  the  judgment  of  the 
electors,  are  not  fit  persons,  they  will  be  obliged  to  return  those 
two,  in  direct  violation  of  their  oaths.  The  question  therefore 
of  fitness  musLnecessarily  rest  with  the  fellows ;  it  is  a  matter 
of  opinion,  and  cannot  be  tried.  A  person,  however  proper  in 
other  respects,  may  want  aptitude  for  business,  or  firmness  of 
mind,  which  may  be  very  good  grounds  for  not  electing  him» 
The  bishop  has  no  more  control  given  him  in  this  respect,  than 
the  guardian  of  the  spiritualties.  If  the  fellows  do  not  think 
there  are  proper  persons  in  the  college  they  are  at  liberty  to  go 
nUundi^  and  they  shall  be  presumed  in  all  cases  to  have  exercised 
a  sound  discretion  %  and  therefore  the  bishop  is  not  at  liberty  to 
object  to  them,  that  they  ought  to  have  elected  any  particular 
person.  The  arguments  by  analogy  to  the  election  of  fellows 
rather  apply  in  favour  of  the  college ;  for  in  such  cases,  if  the 
fellows  do  not  choose  such  as  are  qualified  in  the  manner  there 
specified,  it  is  expressly  declared  that  the  elecdpn  shall  be  void. 
Now,  if  the  same  thing  had  been  intended  by  the  framers  of 
the  statutes  in  the  case  of  the  mastership,  they  would  have 
used  the  same  language  \  but  in  this  latter  case  the  bishop  is 
only  to  appoint  in  case  the  fellows  do  not  agree  after  the  third 
scrutiny. 

But  3dly,  It  will  appear  that  Lmgmr^  was  not  entitled  to 
any  preference  as  a  member  of  the  college  within  the  meaning 
of  the  statutes.  The  material  words  in  the  %X2Soit<t  de  pn^hne 
€t  juaSuUe  magutri  are,  <'  ui  ^sius  domUs  atque  sodorum  ejusdem 
<<  simpiT  ratio  babiatur^  ui  £f ,  /f  qui  inter  eos  ad  hoc  munus  ^^- 
<<  undum  inueniantur  idomi^  caUris  praferantur^  sin  lngusmo£  in 
«  domo  nulB  wtiterinif  turn  aKundi  assumanturj*  Now  in  the  con- 
struction 
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struction  of  these  words,  hi  can  only  rehte  to  /ooi,  and  aOms     1788. 
can  only  mean  the  rest  of  the  fellows,  who  are  not  idomi :  hi 


The  KiN« 


cannot  relate  to  dmus  $  if  thmtss  had  followed  sodorum^  it  might  ^JJ" 
have  enlarged  the  sense  of  it,  but  standing  as  it  does,  if  it  were  The  Buiiop 
held  to  enlarge  the  sense  of  it,  this  absurdity  would  follow,  that 
mention  would  be  made  of  a  part  which  was  before  included  in 
the  general  term.  It  must  therefore  be  taken  to  be  restrictive  \ 
and  indeed  the  grammatical  construction  shews  that  reference 
was  made  to  socii  alone.  But  under  the  word  Jomus  it  is  con- 
tended are  meant  to  be  expressed  all  persons  who  reside  within 
the  house,  and  have  their  names  on  the  Boards :  but  thb  is  m 
most  improbable  meaning  to  affix  to  the  word,  such  as  is  not  in 
common  parlance  annexed  to  it,  and  which  clearly  appears  in 
this  case  not  to  be  the  proper  one.  Domus  and  ciOigium  cer« 
tainly  mean  the  same  thing ;  they  are  repeatedly  used  as  synony* 
mous  terms.  That  appears  from  the  preamble  to  these  very  sta* 
tutes,  constru$dt  quondam  dorsum  jive  colkgium.  Either  domiu 
means  here  the  corporation  or  the  mere  walls  of  the  house :  but 
it  must  be  taken  in  these  statutes  to  mean  the  former;  for  it 
could  never  have  been  necessary  to  ask  the  king's  consent  to 
build  a  house,  though  it  certainly  was  to  erect  a  corporation. 
Where  the  statute  de  nominatione  et  prrfectione  frmfeeH  domlu 
requires  obedience  to  be  paid  to  the  commands  of  the  master  by 
the  members  of  the  college,  it  only  speaks  of  the  scbohrts  et 
mimstfi.  Again,  the  expression  of facultaies  domdr^  in  another 
place,  must  mean  the  revenues  of  the  college  orJoundaiiM^  and 
not  of  the  walls.  So  in  another  place,  any  fellow  who  takes  any 
preferment  is  to  hepritfatus  dlocoet  dwio  /  which  shews  that  he 
is  no  longer  to  be  considered  as  belonging  to  the  domus,  that  is, 
to  the  corporation.  This  peculiarly  applies  to  the  situation  of 
Longmire,  who  about  twelve  years  ago  took  a  living,  and  was 
therefore  removed  a  locoet  domo.  But  it  is  said  that  by  keeping 
his  name  on  the  Boards  he  still  continued  a  member  of  the 
domus  i  but  so  much  a  stranger  is  such  a  person  considered  to  the 
foundation,  that  it  has  been  determined  that  he  is  not  under  the 
jurisdiction  of  the  visitor;  and  if  expelled  by  ihe  college,  he  has 
no  right  to  appeal  to  him.  This  was  fully  settled  in  the  case  of 
Tie  King  v.  Grwtdan  (a),  and  in  D<nnsoff%  case  in  Chancery 
1 772  {b).  No  such  persons  as  these  are  mentioned  in  any  of  the 
statutes.  Then  it  waa  said  that  at  any  rate  the  meaning  of 
domus  must  be  extended  beyondthe  fellows,  because  it  included 

the 
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1788.     the  SiUMsiSf  who  were  clearly  members  of  die  dmus  or  coU 
lege.    But  they  were  not  known  till  a  Tery  long  time  after  the 


The  KiMo  foundation  and  aettlement  of  the  college  about  1489.  Besides, 
The  Btthop  it  could  ncver  have  been  intended  that  the  bibliotists  should  be 
^  ^^^*  elected  to  the  mastership,  for  their  eoq^loyment  is  at  first  to  read 
the  bible,  and  attend  the  master  and  fellows,  and  afterwards,  if 
they  are  thought  fit,  they  may  be  chosen  fellows.  Lastly,  It 
has  been  argued  on  this  bead,  that  Lmgmires  being  an  acknow- 
ledged member  of  the  unitersity,  must  therefore  necessarily  be 
a  member,  of  some  coUq^e,  and  if  so  that  this  Court  ought  to 
adopt  the  university  construction  of  the  word  ihmys.  But  as  to 
die  rights  which  attach  upon  persons  in  respect  of  dieir  degrees 
in  the  unifersity  at  large,  they  depend  upon  a  particular  grace 
passed  for  that  purpose }  and  therefore  no  light  can  thereby  be 
thrown  upon  this  subject. 

Then  as  to  the  remedy  by  mattJa$mis  in  this  case,  it  has  been 
suggested  to  be  an  improper  one  i  for  Longnun^  being  actually 
in  possession  of  the  mastership,  he  should  first  be  removed  from 
it  by  due  process  of  bw,  as  in  cases  where  an  office  in  a  oor- 
poratbn  is  in  hct  filled  up.  But  in  such  cases  where  the  eleo- 
tion  or  appointment  is  only  colourable,  the  Court  have  granted  a 
mandamus f  as  in  Rot  ▼.  Thtu^el  (a).  An  information  in  the  na- 
ture oizquo  vforranto  would  not  lie  in  the  present  case.  R.  ▼• 
Gfifprf  (t).  Neither  could  an  ejectment  be  brought  here,  be- 
cause no  person  could  make  the  demise*  A  mondbim^  therefore 
is  the  proper  remedy* 

Law  and  GiUs  were  to  have  argued  on  the  same  side :  but 
the  Courts  having  no  doubt  upon  the  question,  stopped  them. 

AsHHURST,  J.  This  is  an  application  for  a  mandamus  to 
the  bishop  of  Ely  to  appoint  one  of  two  persons,  whom  the 
fellows  have  nominated,  and  elected,  to  the  office  of  master  of 
Peterbousi  in  Cambridge.  It  appears  by  the  affidavits  that  a  va- 
cancy happened  by  the  death  of  the  late  master,  and  that  the 
fellows  proceeded  to  an  election ;  that  at  that  time  there  was 
only  one  fellow  of  the  college,  Mr.  Bprlase,  who  was  duly  qua- 
lified by  the  statutes,  whom  they  returned  to  the  bishop,  toge- 
ther with  another  person,  Mr.  Barnes,  who  was  a  member  of 
another  college :  it  also  appears  that  Mr.  Lougmirei  who  had 
formerly  been  a  fellow  of  Peterbouse,  but  had  for  some  time  be- 
fore ceased  to  be  such,  sdll  kept  his  name  on  the  College  Boards. 
This  oominadonso  made  by  die  fellows  die  bishop  has  rejected, 

W»*r.xoo3.  W  A  IS  Oil.  S.  A  A    ' 

and. 
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and  has  appointed  Mr.  Longmre^  dtber  under  the  idea  of  his     1788. 
general  visitatorial  authority,  or  of  a  lapse  in  consequence  of  the  — — -— 
fellows  not  haying  made  a  proper  nomination.    And  the  ques-  ^j^'^T^ 
tion  is.  Whether  Mr.  Ldrngnun  ought  to  have  been  |NP6fenred  to  1*^  ^<^ 
a  person  who  is  a  member  of  another  college  ?    Two  objections 
have  been  made  on  the  part  of  the  bishop  to  our  granting  this 
applicatbn  ;  first,  that  this  Court  has  no  jurisdiction  u^n  this 
subject  the  bishop  having  acted  as  visitor,  whose  decisions  are 
final ;  and,  secondly,  that,  admitting  his  determinatioa  not  to 
be  conclusive,  he  has  put  the  right  construction  upon  the  sta* 
tutes ;  if  so,  whether  he  has  acted  under  his  visitatorial  authority 
or  not,  the  Court  ought  not  to  grant  a  mandamus*    The  proper 
questbns  therefore  for  our  determination  are,  first.  Whether 
this  were  a  proper  object  of  the  bishop's  visitatorial  authority  i 
Secondly,  Whether  he  has  acted  in  this  instance  as  visitor?  And, 
thirdly,  Whether  the  interpretation  which  the  college  have  put 
upon  these  statutes  be  the  true  one  ? 

First,  It  does  appear  to  roe  that  diis  is  not  a  case  within  the 
bishop's  visitatorial  power ;  unce  the  statutes  of  the  colkge  have 
restndned  him  from  making  use  of  that  power  in  the  present  in* 
stance.  I  admit  that  in  every  case  within  a  visitor's  power,  and 
where  he  sits  in  the  exercise  of  that  power,  his  acts  are  not  to 
be  questioned  in  Courts  of  bw.  The  founder  has  thought  fit 
by  the  statutes  to  invest  the  bishop  of  Ely  with  general  visitato* 
rial  power,  but  he  had  a  right  to  restnun  him  in  certain  cases  if 
he  thought  proper  \  and  as  to  those  objects,  the  bishop  is  not 
vitttor.  Then  it  is  material  to  consider,  Whether,  under  the 
statutes,  this  be  not  a  case  of  that  kind  ?  I  confess  I  am  of 
opinion  that,  on  the  true  construction  of  the  statute  di  iUctione 
magistrif  the  power  of  the  bishop  is  limited  and  restrained.  In 
this  instance  the  bishop  cannot  interfiere  as  visitor ;  the  only 
power  which  he  can  exercise  is,  to  judge  of  the  fitness  of  the 
two  persons  nominated  by  the  fellows.  The  words  of  this  sta- 
tute, after  prescribing  the  previous  forms  of  elections,  are, 
«  ^tto  demum/acto  vdumus  kem^  aestatmmustuteosdemdmfahque 
**  ulld  Juris  solemnitate  out  hnpm  ef^eetatwue^  domiuc  Eliensi  i^- 
«  cppo^  qui  pro  Umporifomt^  dicta  domiis  fatrono,  sediplmA%  vd  H 
«  vacante  custodi  spiriiualitaHs  sfiscopai&s  Eliensis,  mmmni  H 
«  prasenteni  sms  litms  sigilh  commum  domds  in  testimonium  sipl- 
«  7(0^,  qmbus  intra  scriptis  adbiberi  vo/umus  ptenam  fidem  :  ipis^ 
^<  copusque  Eliensis  stde  plend,  vel  od  vacank  €nstat  spiritutdiiaHs 

t^pradictus 
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1788.     ^^prsdicttis  unum  de  duotus  hisce  mrnifiati/ fit  pr^sentatis,  quern 

«•  maps  utilim  intellexertti  dictis  domui  (sf  schdaribus  prdtficiat  absque 

*^*^«rf**  **  ^'^^^  "*  «fljg«/n<iw,  ne  domui  et  scbolaribus  dispendTum  aliquod  in- 
The  Bishq)  ^^feroi  lotiga  mora!*  The  intention  of  the  persons  who  gave  this 
^^'  statute  evidently  appears  from  this  to  have  been  that  the  fellows 
shouM  judge  of  die  fitness  of  the  respective  candidates,  they 
being  supposed  to  be  more  conversant  with  their  qualities  than 
the  bishop  who  resided  at  a  distance ;  and  for  that  reason  it 
might  be  proper  to  repose  such  a  confidence  in  them.  And 
every  precaution  has  been  taken  that  the  fellows  shall  not  elect 
any  but  those  who  are  proper,  by  obliging  them  to  take  a  solemn 
oath  not  to  nominate  any  person  out  of  fiivour  or  afiection.  The 
Legislator,  having  intended  to  give  that  power  to  the  fellows, 
has  by  this  statute  expressly  excluded  the  bishop  from  interfer- 
ing in  their  choice.  He  is  required  to  give  full  faith  and  cre- 
dence to  the  propriety  6f  their  nomination  \  so  that  he  is  only 
*  to  act  ministerially,  at  most  he  has  only  a  discretion  left  him  as 
to  which  of  the  two  he  will  prefer ;  beyond  that  he  is  restrained 
by  the  statute.  If  this  be  the  true  construction  of  the  statute, 
the  right  of  nomination  was  no  object  of  the  bishop's  visitatorial 
power ;  therefore  our  opinion  in  this  case  does  not  militate  against 
any  of  the  cas^s  cited  at  the  bar.  Those  cases  shew  that  the 
acts  of  a  visitor,  whether  right  or  wrong,  are  not  to  be  examined 
in  the  Courts  of  law ;  but  those  are  cases  where  he  has^acted 
within  his  jurisdiction,  and  they  proceed  upon  this  principle,  that 
he  is  the  judge  whom  the  founder  has  thought  proper  to  appoint. 
There  is  still  a  further  reason  to  think  that  the  bishop  of  El^f  has 
no  visitatorial  authority  in  thb  instance,  because  the  same  powers 
are  given  indiscriminately  to  the  bishop,  or,  in  the  case  of  the 
see  being  vacant,  to  the  guardian  of  the  spiritualties ;  and  it  is 
clear  that  the  guardian  of  the  spiritualties  is  not  a  visitor. 

But  even  supposing  that  this  matter  was  within  the  bishop's 
visitatorial  authority,  yet  he  has  not  acted  in  the  character  of  a 
visitor.  The  exercise  of  a  visitor's  power,  in  a  case  like  the  pre- 
sent, is  a  judicial  act;  and  a  judge  cannot  determine  without 
hearing  the  parties  concerned.  So  that  even  if  he  had  the  right 
to  exercise  such  a  power,  he  should  have  done  it  in  a  formal 
manner,  and  should  at  least  have  convened  the  parties  interest- 
ed)  to  give  them  an  opportunity  of  making  a  defence. 

The  next  question  is.  Whether  there  be  any  thing  in  the  pro- 
ceedings of  the  fellows  to  prevent  the  Court  from  granting  the 
mandamus  t    This  being  an  application  to  the  discretion  of  the 

3  Courts 


IN  THE  TWBNIT-EIOHTH  YSAR  OF  GEORGE  III.  337 

Court,  if  we  saw  that  either  of  the  two  persons  returned  by  the     1 78S. 
fellows  was  manifestly  improper,  we  would  not  interfere.  Then 


it  is  necessary  to  consider  whether,  under  the  construction  of  ^^^^* 

the  statutes  of  the  college,  they  be  proper  objects  or  not.    ^^0  '^  Bishop 

not  think  that  the  fellows  have  been  wrong  in  their  constructioa  *'^' 

of  them, ,  The  words  of  the  statute  de  prafectiane  et  qualitaU 

magistri  are,  **  in  cujm  vero  dectione  hoc  imprifms  obsirvari  votu^ 

<<  ffUis,  id  ipsiiis  dpmus  atque  sociorum  gusdem  semper  ratio 

<<  babeaturg  ut  tfi^  si  qui  inter  eos  ad  hoc  munus  obeundum  invent^ 

'*  antur  idonei^  caoteris  pneferantur  i  sin  Ingusmodi  in  domo  nulR 

<<  extiierint,  turn  aliunde  assHmani^r!*    It  would  be  very  extra* 

ordinary,  if  by  the  word  «  domui*  the  whple  body  was  meant, 

that  the  statute  should  afterwards  proceed  to  mention  the 

«  socioSf*  who  are  the  corporate  and  principal  part  of  the  college, 

in  a  8ecop4ary  view.   It  would  have  been  more  natural  to  have 

taken  tbf  capital  members  fir^t.    Therefore  if  <<  sociorum**  weiw 

not  meant  a^  synonymous  with  <^  domusi*  I  construe  the  latter 

word  as  restrictive  of  the  generality  of  the  former  word  «  domus^ 

explaining  in  what  sense  it  was  intended  to  be  used.    Nor  is 

this  unlikely  to  have  been  the  intention  of  the  legislator ;  for 

probably  at  that  time  he  had  no  idea  that  persons,  who  had 

ceased  to  be  actual  members  of  the  college,  would  continue  to 

keep  their  names  on  the  coUege  boards  for  any  other  purposes. 

Considering  this  question  therefore  in  every  point  of  view,  I 

am  of  opinion  that  (be  njle  fpr  the  mandamus  should  b^  made 

absolute, 

BuLLER,  J.  That  the  bishop  of  Ely  is  the  general  visitor  of 
Peterhouse  is  clear ;  and  it  is  equally  clear  that  this  Court  has  no 
jurisdiction  to  inquire  into  acts  done  by  a  visitor  as  such.  I  have 
never  been  inclined  to  assume  a  jurisdiction  on  any  subject  which 
{  have  npt  found  to  have  been  previously  exerdsed  by  the  Court, 
particularly  in  questions  between  members  of  the  colleges  of  the 
universities.  In  such  cases  my  inclination  is  against  the  juris* 
diction  of  the  Court,  unless  I  am  (:ompelled  by  legal  authorities 
to  support  it.  The  first  point  to  be  considered  in  this  case  is. 
Whether  the  act  done  by  the  bishop,  and  which  is  the  subject  of 
the  present  complaint,  were  or  were  not  a  visitatorial  act  ?  Se- 
condly, if  it  were  not.  Whether  it  can  now  be  inquired  into 
and  redressed  by  him  as  visitor,  supposing  it  to  be  wrong  ?  As 
to  the  first  points  I  think  there  is  not  the  smallest  pretence  or 
jfpundation  for  saying  that  the  bishop  appointed  Mr.  Longmire 
in  his  capacity  of  visitor.    The  very  form  of  aK»intment 

Vol.  II,  Z  'ec»<»«* 
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1788.    tleddea  that  it  vms  mwit  in  plena  jure.    In  it  he  astestft  t  right 
Tested  in  him  by  the  statutes  by  reason  of  the  nulUty  of  the 


■^^^^^  dectioh  and  proceedings  of  the  fellows  in  not  presenting  two 
Tbe  Bishop  persons  qualified.    His  proceedings  thaefoK  hare  not  even  die 
shew  of  a  visitation  ;  for  whenever  that  is  intended,  the  parties 
whose  conduct  or  whose  rights  are  objected  to  diould  be  heard 
Dr  at  least  convened  before  him^  and  have  an  opportunity  of 
binng  heaid;  but  in  the  present  instance  tUs  ceremony  was 
totally  omitted*    In  a  late  case  of  The  King  agaimt  tbe  Bisbcp  ef 
LifUobi^  where  an  application  was  made  to  him  as  visitor^  the 
Court  said  they  would  grant  a  mandamus  to  compel  him  to 
hear(d().   A  visitor  is  certainly  not  bound  to  proceed  according 
to  the  rules  of  the  common  law;  but  unless  there  be  a  general 
vbitation  of  the  cdlege,  there  should  be  an  appeal,  and  he  should 
proceed  on  that.    The  mode  of  proceeding  on  a  visitation  of 
the  college  will  not  apply  to  this  case.  Besides  I  am  of  opinion 
that  in  cases  where  the  right  of  appointment  devolves  on  the 
bishop  on  the  neglect  of  the  fellows,  he  has  not  that  right  as 
visit^^  but  under  tie  express  i^pointment  of  tbe  founder.    The 
founder  may  control  the  visitor  from  interfering  in  any  other 
case:  and  it  is  observable  that  where  the  fellows  do  not  return 
two  persons,  the  statutes  have  given  the  right  of  appointment  to 
the  bishop,  if  the  see  be  full,  but,  if  not,  to  the  custos  spiritu^ 
alium^  which  is  a  right  very  difierent  from  that  of  a  visitor:  if 
the  see  were  vacant,  the  custos  spiritualium  could  not  visit,  but 
yet  would  be  entitled  to  this  appointment.    Secondly,  As  this 
was  not  a  visiutorial  act,  it  is  impossible  that  the  propriety  of 
the  bishop's  conduct  can  be  inquired  into  by  him  as  visitor,  for 
this  would  be  to  determine  upon  his  own  right.  This  point  is  so 
dear,  that  if  there  were  no  authority  on  the  subject,  I  should 
not  have  hesitated  to  make  the  first  determination  upon  it.     A 
.  visitor  cannot  be  a  judge  in  his  own  cause,  unless  that  power 
be  expressly  given  to  him.  A  founder  indeed  may  make  him  so, 
but  such  an  authority  is  not  to  be  implied ;  he  cannot  visit  him- 


(a)  In  the  case  of  ne  King  v.  TheBi^op  of  Uneohi^  wbcM  a  1 
'prayed  to  the  bishop  as  visitor  of  Lincoln  Coliegiy  Oxford^  to  compel  him  to  lecehre, 
htity  iiid  deterniine,  aD  appeal  of  Dr.  Halifax,  who  complained  of  an  uaduc  election  to 
theofiice  of  rector  of  that  college,  to  which  Mr.  ^^ni^had  been  admitted,  the  Court 
determined  that  where  by  the  statutes  of  a  college  a  visitor  is  appointed,  who  is  to  in- 
terpret the  statutes,  and  an  appeal  is  lodged  with  bim,  the  Court  will  compel  him  to 
hear  the  parties,  and  form  some  judgment,  though  they  will  not  oblige  him  to  go  into 
the  mefits;  for  it  is  sufficient,  if  he  decide  that  the  appeal  comes  too  late.    TV**. 
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i€lf.    In  the  present  instance  the  bishop  of  Ely  daimed  an     1788. 
interest^  and  asserted  a  right,  in  ihc  appointment  of  the  master; 


and  that  appointment  is  the  act  complauned  of.  The  case  of  ^^^^'J® 
Tie  King  V.  The  Bishop  of  Chester  (ji)  i$  a  Strong  authority  on  The  BUhop 
this  point:  it  does  not  indeed  go  the  whole  length  of  this  case ;  ^  ^^^* 
but  the  principle  of  it  is»  that  the  same  person  cannot  be  the 
visitor  and  the  visited.  It  was  thrown  out  in  argument  that 
that  case  was  not  approved  of  in  WeTtnumter-'Hall  at  the  dme 
it  was  decided :  for  my  own  part  I  have  no  reason  to  disap- 
prove of  it}  and  it  hias  been  recognized  by  Lord  Hardwicke  (b\ 
Ind  sanctified  by  the  Legislature  (c).  The  consequence  of  this 
is,  that  the  power  of  deciding  the  present  contest  on  the  con- 
struction of  the  statutes  devolves  on  this  Court  *,  and  the  appli- 
.  cation  for  the  mandamus  is  right,  provided  the  prosecutor  has 
supported  the  grounds  on  which  it  is  founded  to  the  satisfaction 
of  the  Court, 

This  leads  to  the  Inquiry  whether  the  fellows  have  done  right 
on  the  present  occasion.  In  the  course  of  the  argument  upon 
the  merits,  much  has  been  said  on  the  meaning  of  the  word 
<<  domusV  Therefore'it  is  material  to  consider  in  what  sense  it 
is  used  in  the  statutes  which  have  been  given  to  this  college;  but 
I  do  not  think  that  the  case  wholly  depends  upon  that.  The 
statutes  which  have  been  read,  however  originally  given,  are 
those  by  which  the  college  is  undoubtedly  governed.  Domus 
is  a  very  extensive  word,  and  has  difierent  significations  accord- 
ing to  the  subject-matter  to  which  it  is  applied.  In  order  there- 
fore to  understand  the  true  meaning  of  it  in  this  case^  we  must 
con^der  the  subject-matter  concerning  which  it  is  used,  and 
inquire  what  was  the  intention  of  tb^  person  who  used  it.  In 
ancient  times  a  bishop  of  £/y,  with  a  very  laudable  and  pious 
design,  resolved  to  found  a  college.  He  founded  it  by  the  name 
of  domus  sive  collegium^  and  directed  it  to  be  called  domum  sancti 
Petri  seu  collegium  schdarium  episcopi  Eliensis;  and  he  says 
that  he  did  it  in  order  to  advance  poor  scholars  in  literature. 
Where  a  man  founds  a  college,  and  in  the  instrument  of  founda- 
tion itself  speaks  of  the  college,  what  can  he  mean  but  that 
college  founded  by  himself:  here  it  is  expressly  called  by  the 
bishop,  who  founded  it,  the  college  of  the  scholars/  They  were 
the  objects  of  his  bounty  *,  and  the  college  founded  by  him  con^ 
sisted  only  of  a  master  and  a  certain  number  of  scholar^,  tq  be  f  n-> 

W  %  Sir,  797.  (li)  1  r*z.  47X.  (f)  %On.%.fn  29. 
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1788.    larged  her^ter  il  the  reyenuea  which  he  gave  to  the  college 
would  permit  it.    Those  were  the  persons  of  w;hom  the  donuu 


^^^«^rf°  was  to  consist.    The  scholars  are  his  adopted  children ;  they  cat 
The  Bishop  pf  his  bread,  and  are  supported  by  his  substance.  But  the  inde- 
pendent members  stand  much  in  the  light  that  a  woman  would 
consider  a  child  of  her  husband  by  a  former  wife,  when  put  in 
competition  with  her  own ;  they  arc  strangers  to  the  founda- 
tion. There  are  a  variety  of  instances  in  the  course  of  the  statutes^ 
in  which  the  word  domus  is  used  as  synonymous  to  "  the  so- 
"  ciety,"  and  only  means  the  master  and  scholars  j  and  in  dif- 
ferent places  the  words  nostra  domus  scbolarium  are  used.    So  in 
the  statute  «  De  numero  scbolarium*^    In  the  statute  "  De  scho^ 
•<  lartbus  qm  se  ad  obsequia  tramferunt  extra  domum^  there  is  an 
expression  which  shews  that  no  distinction  is  made  between  the 
place  which  the  scholar  had  in  the  house,  and  the  house  itself, 
when  he  is  deprived  ;  for  the  words  are  <<  ^  /mv  xim  et  domo 
*^pr£dictis  sit  eo  ipso  privatus   omnino!^    If  this  be   the   true 
sense  and  meaning  of  the  word  <<  domus^*  as  used  in  general  in 
the  statutes .  it  will  require  very  strong  arguments  to  shew  that 
it  ought  to  receive  a  different  construction  in  this  statute,  entitled 
De  prafectione  et  qualitate  magistri.    I  will  first  state  what  I  con- 
ceive to  be  the  substance,  sense,  and  meaning,  of  the  statute; 
and  then  I  will  proceed  to  examine  more  minutely,  whether  the 
construction  which  I  put  upon  it  be  warranted  by  the  words  or 
not.  First,  I  say  the  substance,  sense,  and  meaning  of  it  is,  that, 
in  the  election  of  a  master,  regard  shall  always  be  had  to  the 
scholars,  so  that,  if  there  be  any  among  them  who  are  qualified, 
they  shall  be  preferred  to  all  others :   but  if  there  be  none  such 
among  the  scholars,  then  the  two  to  be  returned  to  the  bishop 
shall  be  taken  from  among  other  persons.    Then  is  this  con- 
struction warranted  by  the  words  of  the  statute  ?  The  objections 
to  it  are  three ;  ist^That  the  words  <<  ipsius  domiis^*  must  then  be 
mere  surplusage,  and  have  no  meaning.     2dly,  That  there  are 
three  classes  of  persons,  intended  as  the  objects  of  the  founder's 
bounty  in  succession,  namely,  the  scholars  of  the  college,  the  in- 
dependent members  of  it,  and  the  members  of  other  colleges, 
giving  to  each  of  the  two  first  a  preference  in  the  order  in  which 
they  stand.    And  3dly,  Thajt  there  are  other  words  in  this  sta- 
tute which  will  entirely  exclude  the  independent  members  of 
thij  college,  if  they  be  not  allowed  to  be  a  separate,  and  the  se- 
cond, class  of  persons  capable  of  being  elected.  These  objections 
perhaps  might  well  be  reduced  to  two,  but  I  shall  consider  them  as 

three 
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three  distinct  objections,  id  order  to  give  the  answers  more  clear-     x  788. 
ly  to  each  of  them.  As  to  the  first,  I  ho!d  that  the  words  "  ipsius 


*«  {hm&/*  arc  mere  surplusage:  but  if  they  be  not  so,  both  re-     ^g^^/* 
^uisites  must  be  complied  with ;  and  the  first  must  be  considered  The  BUhop 
as  qualified  and  restrained  by  the  latter,  according  to  the  con- 
struction which  my  brother  Asbhurst  has  put  upon  them.     It  is 
not  to  be  wondered  at  that  there  should  be  a  redundancy  of  ex- 
pression in  these  statutes ;  whoever  reads  the  parade  of  elo- 
quence which  is  to  be  found  in  the  exordium,  or  introductory 
^art  of  thebe  Statutes,  will  be  led  to  expect  even  more  verbosity 
than  the  statutes  themselves  afibrd.    But  it  is  extremely  clear 
that  neither  in  this  nor  in  any  other  part  of  the  statutes  is  the 
word  **  domus**    used   as    signifying    the    house  w   hutlding. 
Throughout  the  statutes  it  means  the  persons  of  the  coUege,  and 
for  the  reasons  which  I  have  already  given,  I  think  it  means 
only  those  who  are  the  tnembers  of  the  foundation.    It  has  been 
<eaid  that  the  founder  must  have  had  other  persons  in  his  con- 
•templation  besides  the  members  of  the  foundation,  though  it  is 
admitted  that  his  object  was  only  to  provide  for  those  parti- 
cular persons.    If  his  object  were  only  to  provide  for  those  par- 
ticular persons,  it  would  go  a  great  way  to  decide  this  question. 
But  I  agree  that  he  had  other  persons  in  his  contemplation :  but 
those  were  npt  the  independent  members  of  the  college  ;  they 
were  the  enlarged  number  of  the  scholars,  which  the  founder 
hoped  would  be  added  to  the  college  as  the  revenues  increased. 
Nothing  appears  to  shew  a  predilection  in  favour  of  any  others. 
The  words  <<  domAs  atqui  sociorunf^  being  coupled  together  in  this 
statute  convince  me  that  only  those  were  meant  who  are  membeiB 
of  the  foundation,  who  subsist  on  the  founder's  bounty,  and  that 
it  is  nothing  more  than  a  redundancy  of  expression.     But  as  I 
shall  have  occasion  to  observe  more  on  these  words  in  consider- 
ing  the  second  objection,  I  will  proceed  to  that,  which  is,  that 
there  are  three  classes  of  persons,  who  are  successively  intended 
to  be  preferred  \  and  they  are  said  to  be,  ist,  The  scholars ;  2d]y, 
The  independent  members -of  the  college^  and,  3dly,  Persons  of 
other  colleges  properly  qualified :  now  taking  k  to  be  clear  that 
domus  means  persons  of  some  description,  let  us  see  how  the 
words  must  be  read  according  to  the  defendant's  construction. 
It  will  be  that,  in  the  election  of  a  master,  regard  is  to  be  had  to 
the  members  of  the  college^  and  to-  the  scholars  of  the  same ;  so 
ithat  they,  if  any  be  found  amongst  them  fitting,  ^c.  ceteris 

pre- 
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1788.    pr^ferartlur.     But  I  deny  that  an  independent  member  U  k 
member  of  the  college  within  the  meaning  of  the  sutute  \  for 


'^Jf;^^^  if  he  were,  it  would  be  to  say  that  the  independent  menAcrs 
The  Bbhop  ghould  be  j^TOlKded  for  in  the  same  degree  as  the  dependent 
of  ELTi    jjj^jjji^jg^  gingg  according  to  that  consimction  no  dislinction  is 
hiade  between  those  who  arc  scholars,  and  those  who  are  not  so  i 
and  yet  it  is  admitted  that  those  who  are  fellows  were  meant  to 
be  preferred  to  those  who  are  not    This  therefore  cannot  be 
the  true  tneaning  of  the  statute^    But  3dly,  Other  argiiments 
have  been  drawn  from  some  particular  words  which  follow  in 
this  clause  ;  and  it  is  objected  diat  such  a  construction  will  en-^ 
tirely  exclude  the  independent  members  of  the  college,  unksa 
they  be  allowed  to  be  a  distinct  and  separate  class.    The  par«> 
ticular  words  relied  and  commented  upon  are  « id  hi,  si  qui  inter 
<<  eos,  bfc.  catetis  pr^eferantur  i  sin  hujusmodi  in  domo  nulli 
<*  iPftiierita,  tum  aliundi  assumantur.**    But  all  the  ingeniotis  air* 
guments  drawn  from  these  expressions  are  answered  by  the 
meaning  of  the  word  domui  /  for  if  dMiui  mean  the  members  of 
the  college,  the  words  '<  qui  uOer  eoi^  necessarily  refer  to  those 
who  were  before  mentioned,  namely,  wmng  the  fellows  ot  scholars, 
according  to  the  construction  I  put  upon  the  statute,  or  among 
'    the  members  of  the  college  at  large,  according  to  the  construc- 
tion which  the  defendant's  counsel  have  put  on  it.   But,  fuStun- 
que  vid  datdt  they  must  refer  to  JomUS  as  weH  as  sockrums  and 
whether  ceteris  in  its  true  sense  may  mean  Ae  rest  only,  or  eibfrs, 
is  a  nicety  which  does  not  merit  much  attention :  but  herefrom 
the  context  it  must  mean  others.    But  if  none  be  found  in  the 
society  or  of  ^tfiundation^  then  two  are  to  be  taken  aliunde,  that 
is,  elsewhere^  or  out  of  other  persons,  which  comprehends  all 
persons  except  the  scholars,  out  of  whom  the  choice  is  first  to  be 
made,  if  there  be  any  Who  are  qualified. 

llius  stands  the  case  on  the  merits,  as  they  have  been  argued 
on  the  part  of  the  defendant ;  and  even  if  it  rested  here,  I  am  of 
opinion  that  the  ffOinda^us  ought  to  be  granted.  But  there  are 
other  parts  of  this  case  which  would  require  very  mature  con- 
sideration before  this  application  is  refused.  First,  I  hold  that 
the  bishop  has  no  right  to  appoint  in  this  instance  as  visitors  his 
authority  arises  under  an  express  designation  in  the  statutes,  and 
he  must  take  it  as  it  is  there  given  to  him.  But  on  the  con- 
struction of  these  statutes  it  is  wholly  inmiaterial  to  consider 
whether  he  be  vi&itor  or  not ;  for  a  power  to  appobt  is  only  givea 

to 
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to  lam  by  the  statutes,  in  case  the  fellows  do  not  agree  upon  two  1 788. 
lo  be  returned  to  him  upon  the  Aird  scrutiny ;  and  if  the  see  TITT^ 
be  vacant  at  die  time  of  their  default,  then  it  is  given  to  the  ^|«««° 
guardian  of  the  spiritualties.  Upon  the  words  of  this  statute  it  '^^^ 
seems  to  be  extremely  clear  that  die  bishop  has  no  right,  unless 
default  is  made  by  the  scholars  in  not  making  a  return  to  him. 
It  was  to  the  scholars  that  the  statute  meant  to  give  the  efl^tive 
disposition  of  the  office  of  master  in  a  qualified  way.  They  are 
'first  to  name  two,  who  ought  to  be  the  two  the  most  fit  whom 
they  can  find ;  and  if  they  make  that  choice  as  they  ought  to 
do,  whichever  the  bishop  may  prefer,  they  will  be  sure  to  have 
a  master  agreeable  to  themselves,  and  equal  to  the  duties  of 
the  office  which  he  is  to  filL  If  the  fellows  do  ttot  return  two 
persons  as  well  qualified  as  they  can  find,  they  abuse  their  trust, 
and  they  mislead  the  bishop ;  for  he  has  a  right  to  a  fcee' choice 
which  of  the  two  he  will  take ;  and  let  him  take  which  he  will, 
the  fdlows  are  bound  to  receive  and  be  satisfied  with  bim.  But 
every  precaution  has  been  taken  to  secure  their  duty  by  requiring 
them  to  take  a  solemn  oath ;  the  rights  and  qualifications  of  the 
persons  to  be  returned  arc  expressly  pointed  out  by  the  statutes ; 
and  it  may  be  a  considerable  question.  Whether  the  considera- 
tion of  those  qualities  does  not  rest  wholly  on  the  judgment  and 
conscience  of  the  scholars  ?  I  say  it  is  a  considerable  question, 
and  I  do  not  mean  to  give  any  positive  decided  opinion  upon 
that  point  now,  because  it  is  unnecessary  in  this  case.  And  I 
hope  that  such  a  good  understanding  will  always  prevaiH)etween 
the  bishop  and  the  fellows,  as  will  make  it  unnecessary  to  apply 
to  this  Court  for  an  opinion  upon  tiiat  subject ;  it  is  their  mutual 
interest  and  their  duty  that  it  should  be  so. 

Grose,  J.  As  this  case  has  been  discussed  so  fully  on  the 
Bench,  it  is  not  necessary  for  me  to  add  much,  as  I  agree  in  opi- 
nion with  my  brothers.  I  will,  however,  state  generally  the 
grounds  of  my  opinion.  Three  questions  have  been  made  in 
this  case :  ist.  Whether  the  two  persons  returned  by  the  fellows 
to  the  Inshop  of  Ely  have  been  properiy  nominated  ?  2dly,  Whe- 
ther the  bishop  was  bound  to  appoint  one  of  them  to  be  master? 
And,  3dlyy  if  he  were,  Vfh&ixcx  zmandamus  ought  to  be  granted  ? 
Tlie  first  depends  on  the  construction  of  the  word  «  domus? 
The  objection  which  the  bishop  has  made  to  the  return  by  the 
fellows  b,  tiiat  «  imuf^  means  all  the  persons  noMUn  the  nvtdU 
^  the  college^  samdy,  all  those  who  in  the  common  accepta- 
tion 
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1788.    tion  of  the  word  are  said  to  be  jf  the  coUegc.    On  the  centfaiy 
it  has  been  argued  that  dmus^  aocoridng  to  the  true  construo^ 


'^g^lT  tton  of  the  statutes,  means  the  incorporated  sodety  in  the  col- 
The  Bishop  lege.  DwHui  may  have  a  variety  of  significations,  according  to 
the  subject-matter;  it  may  mean  the  walls  ofthc  college ;  oir 
those  who  lire  within  the  walls  ;  or  only  that  society  which  is 
incorporated.  There  cannot  be  much  doubt,  I  think,  but  that 
in  the  manner  in  which  it  is  used  in  these  statutes,  it  means  only 
those  who  were  incorporated  by  leave  of  the  Crown.  This  is  an 
eleemosynary  foundation,  and  founded  by  leave  of  the  Crown ;.  and 
the  founder  could  only  mean  to  provide  for  those  incorporated 
by  him.  For  when  Simm  de  Montacute^  who  was  bishop  of  Ely^ 
is  relating  what  Hugo  de  Bahham  had  done j  he  says,  he  was  de- 
sirous of  providing  for  poor  persons,  and  that  he  comtrwdt  domum 
4iwcollepum.  Now  the  domus  here  spoken  of  can  only  mean 
the  corporation  created  by  leave  of  the  Crown  -,  for  it  was  not 
necessary  to  ask  leave  of  the  Crown  to  build  the  walls  of  the 
college.  The  recital  then  proceeds,  "  quam  ve(  quod  domum  sivc 
^^  collegium  scbolarium  voluit  nuna^ri^  et  earn  daavU  s*  that  can 
only  apply  to  the  foundation,  for  he  gave  nothing  to  any  body 
but  the  society.  Then  is  described  who  are  meant  by  the 
«  domus^*  namely,  «  mapstrum  ft  toi  scbohres^  fs^cj*  Then  it  is 
considered  how  many  scbolarium  can  be  provided  for,  <<  quod 
*^Jacu&atcs  gusdem  domus  vix  sugiarent  pro  sustentatione  quituUcim 
*^  pcrsonarum.**  This  shews  to  a  demonstration  that  the  domus 
was  then  to  consist  of  fifteen  persons,  namely,  the  master  and 
fourteen  scholars,  the  scholares  perpetui.  Then  rules  are  given 
for  the  government  of  the  domus,  that  is,  for  the  society  so  in- 
corporated. This  construction  is  strongly  corroborated  by  the 
statute  de  nominatione  et  pra/ectione  pra/ecti  domiU  ;  for  there  all 
the  persons  are  enumerated  of  whom  the  domus  is  to  consist :  the 
master  is  appointed  to  preside  over  the  scholares  et  ministros,  who 
are  there  considered  as  making  up  the  domum ;  and  no  persons 
are  there  considered  as  part  of  the  domus  but  those  who  were  of 
the  foundation.  Mr.  Longmire  therefore,  though  he  was  an  in- 
dependent member  of  the  society,  cannot  be  considered  to  belong 
to  the  domus,  so  as  that  the  fellows  were  bound  to  return  him  to 
the  bishop  in  preference  to  Mr.  Barms,  who  belonged  to  another 
society. 

The  next  question  is,  Whether,  under  the  other  statutes  of  the 
college,  the  bishop  was  bound  to  appoint  one  of  the  two  persons 

whom 
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>Krhoin  the  fellows  had  returned  to  him.    Twelve  days  are  al-    .1788. 
lowed  to  the  fellows. to  consider  whom  they  will  return  to  the 


bishop  J  they  arc  bound  by  an  oath  to  return  those  two  who  shall  ^^^° 
appear  to  them  most  fit}  the  choice  therefore  is  given  tothemj  '^^^^ 
these  two  are  to  be  presented  to  the  bishop,  or  in  the  vacancy 
of  the  see,  to  the  guardian  of  the  spiritualties,  who  is  to  ap- 
point one  of  the  two  sine  mori.  If  the  bishop  is  immediately  to 
hame  one  without  delay,  the  statutes  must  mean  that  it  diould  be 
compulsory  on  him  to  appomt  one  of  those  two;  otherwise  they 
tire  nugatory.  No  language  can  be  stronger:  and  it  would  be 
absurd  to  say  that  the  fellows  should  take  twelve  days  to  consider 
of  the  most  proper  persons  to  be  returned,  and  notwithstanding 
that,  that  the  bishop  should  immediately  annul  their  proceedings. 
In  this  instance  the  bishop  of  Eiy  has  not  appointed  one  of  the 
two  persons  nominated  by  the  fellows  i  but  has  named  another 
person.  What  my  brother  Suiter  has  said  on  this  hdid  is  deci- 
sive: there  is  a  case  pointed  out  by  the  statutes  in  which  the  bi- 
shop has  the  right  of  nomination,  namely,  iii  case  the  fellows  do 
not  agree  on  a  third  meeting:  then  the  statutes  mean  that  that 
should  be  the  only  case  In  which  he  should  appoint.  If  so,  the 
bishop  of  Ely  has  done  wrong  in  appointing  Mr.  Longmire. 

Then,  Is  this  a  case  in  which  a  mandamus  ought  to  be  granted  ? 
It  is  objected  that  a  mandamus  ought  not  to  go  to  a  visitor.  I 
have  often  considered  the  serious  consequences  which  would  fol- 
low from  granting  a  mandamus  to  a  visitor.  This  Court  will  not 
interfere  in  such  cases;  but  those  are  only  cases  where  he  is 
clearly  acting  under  a  visitatorial  authority.  But  hete  the  bishop 
of  Ely  was  not  acting  as  visitor;  he  could  not  act  in  that  cha- 
racter. Neither  did  he  himself  conceive  that  he  was  acting  as 
visitor;  his  acts  shew  that  he  was  not;  and  he  acted  without 
giving  notice  to  the  persons  on  whom  he  was  judging.  Then  if 
he  had  no  pOwer  in  this  case  to  act  as  visitor,  nor  thought  at  the 
time  that  he  was  acting  as  such,  our  determination  Will  not  in- 
terfere with  any  of  the  cases  which  have  been  cited.  No  bad 
consequences  can  be  apprehended  from  our  granting  this  hmm- 
damiu  i  and,  by  granting  it,  we  shall  do  that  which  has  been  the 
constant  aim  of  this  Court  in  granting  a  mandamus,  namely, 
prevent  injustice. 

Rule  absolute. 
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"T       "  Philips  against  Bury. 

Bu*T.     y/f^  ]igy^  ^n  favoured  with  the  following  note  of  my  Lord 
^^in        ff^^  argument  in  delivering  his  judgment  in  this  case,  taken 
tlie  Index.        {rom  his  own  manuscript,  and  which  was  mentioned  in  the 
///^-f^^.  v^*'    "  "•'  -^argument  of  Tie  King  v.  The  Bishop  of  Ely. 

'  ^    '  ^'  y  " '  Holt,  Ch.  J.   I  will  put  the  case  {a)  as  short  as  I  can  upon 

s  o(  ^/kl^yvV^     the  record,  and  it  is  thus.  i^KeUr  College  in  Oxford  was  founded 
i  ^C  Z  ih  by  William  Sta^Utm^  to  consist  of  a  rector  and  scholars.  By  die 

statutes  and  constitution  of  the  coUcge,  the  bishop  of  Exeter  for 
the  time  beii^  is  appointed  visitor/  to  visit  by  himself  or  com- 
missary; and  the  time  is  set  when  he  shall  vbit  at  the  request  of 
the  coUege,  as  often  as  they  think  requisite,  and»  without  such 
request^  once  in  five  years  ex  ejficio.  Then  it  is  directed  that  in 
his  visitation  he  may  proceed  to  the  deprivation  of  the  rector,  or 
to  the  expulsion  of  the  scholars.  Then  there  is  a  qualification  of 
this  power  by  the  particular  words  of  the  statute;  <<  Si  tamen 
«  ad  defrwafionem  recteris  out  ep^uliwiem  scbolaris  alicujus  .per 
<<  episcopum  out  efus  commUsarium  agaiuri*  then  his  crimes  shall 
be  shewn  unto  him,  and  if  he  cannot  probably  make  out  bis  in^ 
nocence,  that  he  shall  be  amoved  without  further  appeal;  dum 
tamen  ad  ejus  expulAmem^  there  shall  be  the  consent  of  the  rector 
and  three  of  the  seven  sector  fellows.  Then  the  statute  goes  on 
further^  that  if  the  rector  be  removed  by  the  bishop's  comnnis- 
sary,  eiiam  jconsentknuibus  four  of  the  senior  fellows^  he  may  ap- 
peal to  the  bishop.  Then  there  is  another  statute^  which  shews 
for  what  faults  and  crimes  the  rector  shall  be  deprived :  wasting 
or  alienating  the  revenues  or  goods  of  the  college;  adultery; 
and  some  particular  things.  Then  it  sheweth  the  method  that 
shall  be  taken  against  him  when  they  do  proceed  to  deprivation, 
i.  t.  within  fifteen  days  after  the  fact  committed  he  shall  by  the 
college  be  admonished  to  resign.  Then  they  are  to  apply  to  the 
bishop^  and  if  he  be  convicted,  the  bbhop  or  his  vicar  may  pro- 
ceed to  deprive  him.  There  was  one  Colmer,  a  scholar,  e:q>eUed 
the  college  by  the  rector  and  fellows  for  inconrinencj ;  against 
this  expulsion  he  appealed  to  the  bishop,  as  visitori  in  Morck 
1690.  Upon  the  appeal  the  bishop  granted  a  particular  conunis- 
«ion  to  Doctor  Masters  to  examine  this  matter.  He  went  to  the 
collegCi  and  his  proceedings  are  found  in  the  verdictj  and  re- 

(«)  VidexLordj?a7M.5. 

versed 
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Vefsed  the  sentence  of  expulnoil,  and  testored  Colmei^  to  his  fel-    1 788. 
lowship.    After  this  the  bishop  appointed  a  visitation  to  be  held 


in  the  chapel,  vhen  the  doors  were  shut  The  rector  and  sdio-  ^^)l^ 
lars  would  not  open  the  doors,  bot  protested  in  the  area  against  Bvir. 
the  visiution.  The  viritor  called  over  the  names  of  the  rector 
and  scholars,  and  swore  one  to  proVe  the  summons,  and  went 
away  without  doing  any  thing  more.  After  this  another  visita- 
}ioR  was  s^^inted  in  the  hall,  to  be  held  the  24th  of  Julyt  at 
wluch  time  the  bishop  repaired  thither,  and  divers  protestations 
jigainst  the  visitation  were  made;  but  he  proceeded,  called  over 
the  names,  registered  the  act  of  the  i6th  of  J^iM,  and  upon  se- 
veral warnings  to  appear.  Doctor  Bitry.^nd  divers  of  the  fellows 
absented  themselves,  and  refused  to  subnut  to  the  visitation,  and 
were  pronounced  contumacious.  The  bishop  first^expeHedDoctot 
Honte^  and  suspended  some  of  the  senior  fellows,  and  aftenrards, 
with  the  consent  of  the  unsuspended  fellows,  deprived  the  rector. 
Doctor  Bmyj  that  sentence  of  deprivation  beii^g  thus  given,  the 
college  proceeded  to  a  new  election,  and  elected  Mr.  Faint^^ 
who  joined  in  the  lease  to  the  plaintiff  upon  ^ich  this  acdon 
is  brought. 

Now  the  question  is.  Whether  this  sentence  of  dqmvation, 
thus  given  by  the  bishop  against  Doctor  BtHtjy  doth  make  the 
rectobhipof  £ff4/^<CoIIege  void  as-to  him:  and  so  consequently 
gives  a  title  to  the  lessor  of  the  plaintiff? 

My  brothers  have  all  given  their  opinions  that  this  sentence  of 
deprivation  is  a  void  sentence ;  that  Doctor  Bury  continues  rector, 
and  the  rectory  is  not  void  by  that  sentence)  and  that  judgment 
ought  to  be  given  for  the  defendant.  I  must  crave  l^a^e 
to  difier  fiom  them  in  this  casej  for  I  am  of  opinion  upon  this 
verdict,  that  judgment  ought  to  be  given  for  die  plaintiff,  4nd 
Ihat  this  deprivation  by  the  visitor  is  a  good  deprivation  to  void 
die  rectory. 

The  questions  that  I  make  in  this  case  are  but  these  t^o : 
The  first  is.  Whether  6r  no  by  the  constitution  of  this  col- 
lege the  bishop  of  E^eUr  had  power  in  this  case  to  give  sen- 
tence ? 

The  sqc6nd  is,  supposing  he  had  such  ^  power.  Whether  the 
justice  pf  this  sentence  be  examinable  in  this  Court  upon  this 
action'? 

And  I  am  of  opinion  the  bishop  had  power  by  the  cossdtu» 
j6aa  of  the  college  to  give  a  sentence  1  and  having  that  power, 

the 
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1788*    the  jastice  of  that  sentence  is  not  to  be  examined  in  a  Court  of* 
'  law  upon  an  action. 

^mhi^J  Concerning  the  bishop's  power  there  have  been  several  things 
BuiY.  said  which  I  would  take  notice  of  j  and  the  first  thing  is,  what 
time  he  hath  by  the  constitution  of  the  college  to  make  his  vi- 
sitation in.  And  I  agree  that  he  can  make  his  visiution  but 
.once  in  five  years^  unless  he  be  called  by  the  request  of  the  col- 
legei  and  if  he  come  uncalled  within  the  five  years,  his  visita- 
tion would  be  void;  and  if  he  gave  then  any  sentence,  that 
would  be  a  mere  nullity,  as  cvram  non  judices  but  I  hold  that 
the  visitation  of  the  a4th  of  July  was  a  good  visitation,  and  con- 
sequently the  sentence  given  upon  it  is  good.  Two  objections 
have  been  made  against  it: 

First,  It  is  objected,  that  Doctor  Master/ %  coming  in  March  to 
czanune  CflAmr^s  appeal,  upon  the  visitor's  commission,  was  a  vi- 
sitation.   I  think  there  is  no  colour  that  it  should  be  accounted 
a  vitttation :   my  reason  is,  because  it  is  only  a  commission 
upon  a  particular  complaint,  made  by  a  single  expelled  fellow, 
for  an  injury  supposed  to  be  done  to  him.     Cdmn  complained 
that  he  was  expelled  without  just  cause,  and  appealed  to  the 
vbitor  for  redress;  they  expelled  him  for  incontinency,  whereas 
he  thought  himself  innocent;  and  the  visitor  sent  his  commis* 
6ary  to  examine  this  particular  matter  only^   Now  though  the 
visitor  be  restrained  by  the  constitutions  i^  the  college  from  visit- 
ing rx  officio  more  than  once  in  five  years,  yet  as  vidtor  he  has 
a  standing  constant  authority  at  all  times  to  hear  the  complaints 
and  redress  the  grievances  of  the  particular  members  \  that  is  the 
proper  office  of  a  visitor,  which  appears  by  Littleton^  x.  136. 
And  so  it  was  held  in  jff^pl^ord's  case  in  this  Court,  who  was 
expelled  upon  a  like  accusation  as  Colmer  was;  he  appealed  to 
the  visitor,  the  bishop  of  WintWi  who  confirmed  the  expulsion. 
For  visiting  is  one  act,  in  which  he  is  limited  to  time:  but  hear*> 
ing  appeals  and  redressmg  grievances  is  his  proper  office  and 
work  at  all  times.    It  is  like  unto  the  case  of  all  the  bishops  of 
Englandi  they  can  visit  but  once  in  three  Jrears;  but  their  Courts 
are  always  open  to  hear  complaints,  and  determine  causes.    So 
that  though  the  bishop  here  can  visit  but  once  in  five  years,  un- 
less  called,  yet  he  hath  power  and  authority  to  hear  any  diffisr* 
ence  between  the  members,  and  redress  any  particular  injury, 
at  any  time.   Then  the  next  thing  to  be  considered  is,  Whether 
that  which  was  done  on  the  i<$th  oi  June  was  a  visitation? 

Now 
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Now  there  i$  no  question  but  that  the  bishop  did  intend  to  visit      1 788. 
chen^  and  went  thither  to  proceed  in  the  visitation  s  but  they  " 

would  not  let  him  enter  into  the  chapel,  where  he  had  appointed  ^^^I'J 
it  to  be  held.  It  would  be  very  absurd  to  construe  his  coming  Burt. 
there  to  visit  to  be  a  visitadon,  which  imports  a  judicial  pro- 
ceeding. It  appears  he  did  not  any  act,  but  called  over  the 
names,  to  see  who  it  was  that  hindered  him  from  visiting,  fiat 
then  it  is  said,  after  this  he  administered  an  oath  at  the  time,  and 
when  be  came  in  ^ufy  he  made  an  act  of  it.  Therefore,  saith 
my  brother  Eyre,  this  is  a  tacking  the  visitation  in  June  to  that 
of  July  i  and  then  the  visitation  continued  much  longer  than 
was  intended,  nay,  than  it  can  continue  by  the  constitution  and 
statutes  of  the  college;  for  it  is  thereby  to  cease  in  three  days. 
Truly  I  make  a  quite  other  construction  of  it;  when  he  was 
hindered  in  Junf,  and  made  an  act  of  this  at  his  visitation  in  % 

July,  that  was  only  in  order  to  his  calling  them  to  account  for 
their  contumacy,  and  to  bring  them  in  judgment  at  his  visita* 
tion  }  it  is  no  more  than  taking  an  affidavit  of  the  service  of  his 
citation.  If  that  which  was  done  in  June  should  amount  to  a 
visitation^  it  would  be  in  the  power  of  the  rector  and  fellows  by 
their  contumacy,  at  any  time,  to  hinder  the  efiect  of  a  visitation, 
and  such  their  contumacy  would  never  be  punished. 

The  next  thing  to  be  considered  is.  What  ariseth  from  the  con- 
struction of  the  statute  de  viskatwne?  Whether  there  be  a  neces- 
sity that  there  should  be  the  consent  of  the  four  senior  fellows  to 
the  deprivation  of  the  rector  i  For  if  there  were  such  a  necessity 
by  the  statutes  of  the  founder,  I  agree  this  sentence  had  been  a 
nullity.  But  as  this  statute  is  framed,  I  conceive  it  i^  not  neces- 
sary ;  but  that  the  bishop  has  a  power  to  deprive  the  rector,  though 
the  four  seniors  concur  not  in  the  sentence,  for  these  reasons : 
first.  By  the  statutes,  the  bishop  of  Epceter  for  the  time  being  is 
made  the  ordinary  visitor  of  Exeter  college  ;  and  it  is  clear  that, 
where  any  one  is  visitor  of  a  college,  he  has  full  and  ample  power 
to  deprive  and  amove  any  member  of  the  college,  qud  visitor. 
2dly,  There  b  an  express  power  given  to  the  bishop  to  proceed 
to  the  deprivation  of  the  rector,  or  the  expulsion  of  a  scholar,  in 
his  visitation.  But  now,  3dly,  Though  there  be  qualifications 
of  the  bishop's  power  in  the  expulsion  of  a  scholar,  yet  the  bi- 
shop's power  in  depriving  the  rector  is  not  restrained  to  be  with 
the  consent  of  four  of  the  seven  senior  feUows.  The  words  are» 
<«  Si  tamen  ad  deprivationem  aut  inbabiUtatem  rectoris  aut  escpuU 

«<  simem 
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1788.     w  Anmn  scholaris  (Jkujus  per  epistopum  Exon  vil  ejus  commissa^ 
'  ^  »wj»  agskiff  dummodo  ad  ejus  expulsionem  concurrat  cohsemur 

,  ^p^^     **  futmi  et  trium  dk  septem  ntaximi  sifdoribus  schddribiuP    And 
Bott.     I  W0dd  dbaerre,  it  is  deprivatio  as  to  the  rector ;  and  it  is  expulm 
as  to  iht  scholar  I  and  though  I  do  agree  the  words  aie  synony- 
mousy  fet  bj  this  statute  they  are  difierently  applied  s  and  it  is 
iinpossible  the  consent  should  relate  to  the  rector,  for  then  he  must 
consent  to  his  own  depiiTation,  and  it  is  impossible  to  imagine  he 
should  so  consent;  for  in  tins  place  the  consent  of  three  of  the 
tenior  fellows  is  not  to  do,  without  there  be  the  consent  of  the 
rector:    But  then  the  subsequent  words  are,  that  if  the  rector  be 
deprived  by  the  bishop's  commissary,  although  four  of  the  senior 
fellows  do  consent,  he  may  appeal  to  the  bishop.  Hie  rector  hath 
that  liberty,  if  the  bishop's  commissary  deprive  him.    But  where 
are  there  any  words  diat  do  abridge  the  bishop's  own  power? 
The  commissary's  power  seems  to  be  abridged  by  these  words, 
M  to  have  thdr  consent  f  and  yet  that  is  but  by  implication  nei- 
ther.   But  the  statute  hath  appointed  no  qualification  of  the 
bishop's  power.    Here  are  express  words  that  he  may  proceed  to 
the  deprivation  of  the  rector,  not  only  by  the  general  words  of 
making  him  viritor,  but  particular  words  for  that  purpose  in  the 
very  statute.    Hien  shew  some  other  words  to  qualify  tUs 
power ;  for  I,  for  my  part,  find  none.    I  do  find  some  that  qua- 
lify die  commissary's  power,  but  none  that  reach  the  bishop's. 
It  is  objected,  that  it  is  very  unreasonaUe  to  imagine  the  founder 
should  give  a  greater  authority  to  the  visitor  over  the  rector  than 
the  scholars  J  the  question  is  not  what  was  reasonable  or  fit  for 
die  founder  to  do,  but  what  he  hath  done  upon  a  view  and  pe- 
rusal of  the  statutes.   Suppose  he  doth  give  the  bishop  such  an 
absolute  authority,  it  b  not  in  our  power  to  control  it  for  any 
imagined  unreasonableness ;  and  it  is  to  be  supposed  that  the 
founder  had  some  reason  for  giving  the  bbhop  such  power  over 
the  rector ;  though  if  he  had  not,  it  is  not  material;  his  will  i% 
his  reason  in  ordering  and  disposing  of  his  own ;  and  it  is  not  in 
our  power  to  take  away  this  authority  from  him,  because  wc 
diink  it  unreasonable.    Then  consider  the  rector  hath  a  benefit 
that  the  scholars  have  not :  for  tf  the  commissary  visit  the  ooU 
lege,  and  deprive  him  with  the  consent  of  four  senior  fellows, 
he  may  have  an  appeal  to  the  bishop;  but  the  scholars  can  have 
no  such  appeal.     And  it  may  be  the  founder  thought  fit  to  trust 
the  rector  with  the  bishop  alone,  as  knowing  that  he  Wouhi  take^ 
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j&ore  care  of  the  head  of  the  college  than  he  would  of  Uie  mfe^    1788* 
rior  men&bers  of  it.    But  after  all,  I  say  again,  who  knoweth:  • 
what  reason  a  man  may  have  ?  Every  man  ia  master  of  his  ow6 
charity,  to  appoint  and  qualify  it  as  he  pleaseth.    Now  if  the 
Inshop  of  Efcettr  be  by  statute  in  express  words  made  Tisitor  of 
the  college,  and  hath  by  express  words  a  powdr  given  to  him  to 
proceed  to  the  deprivation  of  the  rector,  and  there  were  no  wordt 
to  lessen  that  power,  I  would  fain  know  how. we  can  msdce  svch 
a  construction  as  to'limir  this  power  to  be  with  the  consent  <ff 
four  senior  fellows*    So  that  I  think  by  the  statutes  in  thia  case^ 
and  the  consritutions  of  th(^  college,  the  Inshop  bebg  made  w 
sitor,  and  having  authority  to  deprive  him,  withodt  any  qualificaw 
tion  of  that  authority,  he  might  proceed  to  deprivd  him  witboot 
the  consent  of  the  four  senbr  fellows;  though!  do  agree,  if  tbehr 
ccmsent  had  been  necessary,  the  suspension  doth  not  make  them 
no  fellows  during  the  suspension,  for  it  is  only  an  impedimcailt 
to  them  from  enjoying  any  benefit  from  thdur  office,   but  it 
makes  no  vacancy  of  the  office  at  all.    For  if  a  minister  be 


pended,  during  the  suspension  the  place  is  full  (0);  and  if  die 
rector  had  been  suspended,  the  rectory  had  been  full,  and  he 
flught  ^th  the  fellows  have  madntained  an  assize  for  the  lands 
of  the  college,  and  he  is  as  much  rector  as  befiore}  and  thto  if  a 
$ttspendcd  fellow  remained  a  fellow,if  it  were  necessary  for  them 
to  consent,  such  a  fellow  is  as  much  empowered  to  consent  as 
ever  he  w^  $  but  I  think  it  was  not  at  all  necessary  as  the  case 
is.  The  next  point  is  no  more  than  this.  Whether  (supposing 
die  Inshop  has  an  authority  to  deprive  the  rector,  and  he  doth 
by  sentence  deprive  him)  the  justice  of  this  sentence  be  exa* 
minable  in  any  of  the  Courts  of  common  law  ?  That  is,  first. 
Whether  the  sufficiency  of  the  sentence  as  to  the  cause  be  exa- 
minable in  thecommon  lawCourts  ?  And,  secondly,  Whetherthe 
truth  of  that  cause,  suppose  it  to  be  good  and  sufficient  to  ground 
the  sentence  if  true,  can  be  inquired  into  or  be  examined  i  And 
I'  think  the  sufficiency  of  the  sentence  is  never  to  be  called  in 
question,  nor  any  inquiry  to  be  made  here  into  the  reasons  or 
causes  of  the  deprivation.  If  the  sentence  be  given  by  him  diat 
is  visitor,  creat^  so  by  the  founder,  or  by  the  law,  you  shall  ne- 
ver inquire  into  the  validity  or  ground  of  the  sentence;  and  this 
•  irill  appear,  if  we  consider  the  reason  of  a  visitor,  how  he  comes 


{a)  Vide  X  fol.  5ft6. 
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1788.     to  be  supported  tyy  authority  in  that  office.     And  that  we  majr 
-""""""  the  better  apprehend  the  nature  of  a  visitor,  we  are  to  consider 
,^r    that  there  are  in  law  two  sorts  of  corporations  aggregate  •,  such 
Bust,     as  are  for  public  government,  and  such  as  are  for  private  cha-. 
rity.    Those  that  are  for  the  public  government  of  a  town,  city, 
mystery,  or  the  like,  being  for  public  advantage,  are  to  be  go- 
vemed  according  to  the  laws  of  the  land ;  if  they  make  any  par* 
ticttlar  private  laws  and  constitutions,  the  validity  and  justice  of 
them  is  examinable  in  the  king's  Courts;  of  these  there  are  no 
particular  private  founders,  and  consequently  no  particular  visi- 
tor: there  are  no  patrons  of  these ;  therefore,  if  no  provision  be 
in  the  charter  how  the  succession  shall  continue,  the  law  sup- 
plieth  the  defect  of  that  constitution,  and  saith  it  shall  be  by 
election;  as  mayor,  aldermen^  common  council,  and  the  like; 
and  so  it  was  in  the  case  of  the  town  of  Launctiton^  i  RolTs 
[ir^«/.     jRr.^i^.    But  private  and  particular  corporations  for  charity, 
founded  and  endowed  by  private  persons,  are  subject  to  the  pri-» 
vate  government  of  those  who  erect  them;  and,  therefore,  if 
there  be  no  visitor  appointed  by  the  founder,  the  law  appoints 
the  founder  and  his  heirs  to  be  visitors,  who  are  to  proceed  and 
act  according  to  the  particular  laws  and  constitutions  assigned 
them  by  the  founder.  So  it  appears  by  the  cases  in  Teh.  65.  and 
2  Cro.  60.    FaircbUd  and  Genres  where  it  isi  now  admitted  on 
all  hands  that  the  founder  is  patron,  and,  as  founder,  is  visitorj^ 
if  no  particular  visitor  be  assigned.    And  so  is  8  E:  3.  Au. 
Placit.  29*  31.    So  that  patronage  and  visiution  are  necessary 
consequents  one  upon  another  ^  for  thia  visitatorial  power  was  not 
introduced  by  any  canons  or  constitutions  ecclesiastical  (as  was 
said  by  a  learned  gendeman,  whom  I  have  in  my  eye^  in  his  ar- 
gument of  this  case):  it  is  an  appointment  of  law;  ic  ariseth 
from  the  property  which  the  founder  had  in  the  lands  assigned 
to  support  the  charity ;  and  as  he  is  the  author  of  the  charicyt 
the  law  gives  him  and  his  heirs  a  visitatorial  power,  that  is,  an 
authority  to  inspect  the  actions  and  regulate  the  behavbur  of  the 
members  that  partake  of  the  charity  \  for  it  is  fit  the  membei^i. 
that  are  endowed,  and  that  have  the  charity  bestowed  upon  them^ 
should  not  be  left  to  themselves,  (for  divisions  and  contests  will 
arise  amongst  them  about  the  dividend  of  the  charity,)  but  pur- 
sue the  intent  and  design  of  him  that  bestowed  it  upon  them^ 
Now  indeed,  where  the  poor,  or  those  that  receive  the  charity, 
are  not  incorporated,  but  there  are  cerfs^n  trustees  who  dispose 
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of  thecliarity,  acoording  to  the  case  in  lo  C^  there  is  no  visitor;    1788. 
because  the  interest  of  the  revenue  is  not  vested  in  the  poor  that 


have  the  benefit  of  the  charity^  but  they  are  subject  to.  the  or-  ^^J^ 
ders  and  direction  of  the  trustees.  But  vrhere  they  who  are  to  Bujlt. 
enjoy  the  benefit  of  the  charity  are  incorporated^  there,  to  pre-  jO/'^  . 
vent  all  pervertingof  the  charity^or  to  coipipose difierences  that  '^  "<^^^ 
may  happen  among  them,  there  is  by  law  a  visitatorial  ppwer;  ^  ^  ^ 
imd  it  being  a  creature  of  the  founder's  own,  it  is  reason  that  he 
and  his  heirs  shoul4  have  that  power,  unless  by  the  founder  it 
is  vested  in  some  other.  Now  there  is  no  manner  of  difference 
between  a  college  and  an  hospital,  except  only  in  degree  \  aa 
Jmpital  is  for  those  (hat  are  poor^  and  mean,and  low,  and  sickly : 
a  college  is  for  another  sort  of  indigent  persons  \  but  it  hath  an- 
other, intent,  to  study  in,  and  breed  up  persons  in  the  world,  that 
have  not  otherwise  to  live;  but  still  it  Is  as  much  within  the 
reason  of  hospitals.  And  if  in  an  hospital  the  master  and  p9or 
are  incorporated,  it  is  a  college  having  acommon  seal  to  act  by, 
although  it  hath  not  the  name  of  a  college,  (which  always  sup- 
poseth  a  corporation,)  because  it  is  of  an  inferior  degree;  and  in 
the  one  case  and  in  the  other  there  must  be  a  visitor,  cither  the 
ficmnder  and  his  heirs,  or  one  appointed  by  him  ;  and  both  are 
eleemosynary.  A  visitor  being  then  of  necessity  created  by  the 
law,  (as  8  j5.  3.  6$^  70.)  every  hospital  is  visiuble  either  by  the 
patron  if  a  lay  hospital,  or  by  the  Ordinary  if  s^tual.  What 
is  the  visitor  to.do  ?  He  is  to  judge  according  to  the  statutes 
and  rules  of  the  coUege«^He  may  expel,  and  (as  in  8  Ass.  29.  3 1.) 
he  may  deprive.  The  only  question  there  was,  Who  was  vi- 
sitor?  For  it  b  agreed  on  all  hands,  that  quatenus  visitor  he 
may  deprive:  if  he  be  visitor  as  ordinary,  there  lieth  an  appeal 
from  his  deprivation;  but  if  as  patron,  then  none;  that 
deprivation,  whether  by  right  or  rwrong,  was  to  stand  good;. 
But  you  will  say,  the  visitor  hath  no  Court,and  it  is  unreasonable 
to  conclude  a  man  by  the  sentence  of  one  that  hath  no  Court. 
It  is  (I  say)  not  material  whether  hfrhath  a  Court  or  no, all  the 
matter  is,  whether  he  hath  a  jurisdiction ;  if  he  hath  a  juris- 
diction and  cognizance  of  the  matter  and  person,  and  he  giveth 
sentence  in  the  matter,  his  sentence  must  make  a  vacancy,  be  it 
never  so  erroneous  ;  but  there  is  no  appeal,  if  the  founder  hath 
not  thought  fit  to  direct  one.  That  an  appeal  lieth  to  the  com- 
mon law  Couru  of  England  is  without  precedent.  It  is  phun 
by  all  the  authoridcs  of  our  booksj  and  by  the  way  of  pleadivgi 
Yox^D.  A  a  that 
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^7    il  '^MttnittMSH  tfttiiA  z  ¥lMiliM|  #Mft  tl  ii  by  the 

hid  heen  a  tete  ^M)MihMioh»  tiid  ttM  t  eetpohiriM  i^gkegtM^ 
oF  teetdr  aftd  "flthdafty  ittd  Dr^  Ar)r  hid  brottght  ifii  islAM^ 
tnd  Aeh  diw  JcpiifiAtfteii^Haidfed;  I  ir<tfd  l»6#  of  Wiy  \iHl6> 
iher  it  weit  tot  a  g6Ml  filai  1»  ah^w  that  tht  HAm  had^. 

k  good  j>lcsa|  and  itot  ctttflhiablc*  Vor  cffttj  thtfi^  that  is  Oc9ttln!i^ 
aU€  flyuit  be  ^icprcsMl  hi  Ccffattitj.  Now  it  is  ttfaiigC  niat 
Iftauftng  a  seittetice,  <WithdQt  ahearittg  the  cattae,  should  ba  gt^, 
MM  fifldlflg  a  ^cfitisdtc  hi  a  special  Yt^vdicty  lA^thoat  ihidfaig  Ao' 
ttLhitf  thotHA  not  be  as  gbbd  anA  ^oocliisive  to  tba  piity.  t 
nought  diiiigs  had  bodi  tnofO  tix^teAf  to  be  pticaded  thao  set 
fimh  hi  the  Hiidhig  of  m^  npoA  a  special  Vctdiets  aol  ff  in 
lAdKHiglt  be  Mt  ffrarersable^  theaft^ment  is  the  atrongcat  tliat 
(Mk  be  thit  i^e  eau^  is  not  in^tttraUeintb.'  Ttft  iS  it  trekt» 
Il  fait ^  oppOftttitifjf  ttittSt  needs  be  gl^eh  than  ttpfjfh  a  apteial 
¥dMkt,  ^hich  eoncludes  the  party  as  tb  the  fact  that  is  fotMd. 
As  tb  tbt  tuMitt'm  there  bchig  kio  appeal  froni  an  uAitraiJ 
sentencci  it  is  tme  Ae  ease  b  the  hartier,  beeatise  the  paity  ia 
cdnduded  by  one  judgtnent ;  Aat  Ooes  nadte  fe  the  more  tfetetft 
upon  the  rector,  bat  h  doth  tiot  leneit  thetaKdity  tif  (heaen^ 
tence.  IF  the  constitution  had  been,  that  if  the  tilitor  dot& 
deprive  the  rector,  then  he  might  tippeai  to  the^mM>Ulop  of 
CamttOtyy  it  had  been  more  equitable ;  but  in  that  case,  If 
there  had  been  any  appeal,  and  the  sentence  had  ntfcbeen  i^- 
Ifcrsed,  then  the  deprivation  had  been  la  force,  and  ifremedbble 
hi  any  Court  of  hw.  And  I  do  not  knour  any  authority^tf  hnr 
Aat  makes  At  sentence  tp  be  the  weaker,  because  the  party  de- 
prived is  binrred  of  an  appeal.  In  the  case  of  Cai^Ay^ni  Tbe 
Mi^h  pdhHAlnion  Court,  a  sentence  of  deprivation  waa  ghren 
agafaist  hhn  by  that  Court,  and  there  was  no  appeal.  In  the  caae 
of  AlUnmA  IPbi^,  7b.  393.  the  sentence  was  found,  but  too 
cause  ah^n ;  yet  it  wns  hdd  tb  be  wrH  enough,  though  no 
iq^pead^Hd  Be,  the  seilteAcebehig  m  theWghCbtotoissioitCoutt; 
How  dffth  my  mMiaf  J^^  distmgubh  Aia  case  ftom  *outt 
here?  Hertkyilhatltwasby  tirtucrf  AdwdeshrstlttU  bw; 
LwtnddMokirreany^iody^Mcihe  dfftrence;  Ibrinotfe 
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CMeat  wtfi  M  the  odxttimBt  is  a  lawfii]  jvtiidictioii  toikprive     1988. 
niAMt  apfoi;  if  dicn  in  one  caae  tbr eentcnoe  be  condusive,    ■ 
dMigh  lime  be  no  appeal,  whj  by  the  same  reason  should  it    ^'^'j* 
aocbeasceMhisireiatfaeoliicr?    It  was  sotn  the  case  of  AM    Hoav. 
wrndSmkipMcoTfjiu  Wheie  a  nin  m^ss  depfised  &r  not  conk> 
fiaranBgaaihetiMiont.    A  case  ccisaiuilf  very  haid,  fee  aU  the 
Oioms  wtt  tiat  aceorting  so  kw,  nor  any  of  them  obligatory 
AodMf  than  as  fcceived  and  alhmed  lime  ont  of  mind.    Nov 
as  10  ibe  jeases  of  Gmnmy^  Djmr^  ao^y  and  J^s  case, 
ii  ^«  99. 4|st^  party  depmed  al|all  have  an  assize  when 
tteapp«|l,I  take  the  eases  to  beall  one  aki  to  this  matter,  thoni^ 
iatwo  books^  and  there  being  an  emnr  in  the  first,  it  was 
«ot  rsetiied  afterwaxds.    €mmitf^  presidept  of  Mi^ijm  Cd^ 
digr,  wasdsprited  by  theJv^itor,  not  as  ordinary,  bnt  as  visiter. 
Hm  ^oeicioa  was.  Whether  there  woold  lie  an  appeal  4copt4he 
visite/ssetifenoetocheiKing?  It  was  held  dieie  could  be  none 
to  the  arehbishop,lwc8«se  it  was  not  done  as  ordinary,  bnt 
as  visiter.  What  dieni  Whythereis  tb»scoUec«ienbythece. 
porter,  tsrisr  aDjwter,  ssyt  he,  that  Cmmmf^  who  was  deptired, 
shall  hare  an  asuBc.    And  that  was  the  cause  of  the  opinion  e( 
JnyLotdGblr,thatisdtedi|t  fames  Bag^f^  case,  and  he  there 
,^ttossS'the  book  8  iS.  3.  8  Ju.  fior  such  a  dis^nctioo.    But  if 
-liiese  be  an  inspection  into  flie  book,  diete  isno  such  dislinctiop 
4gk  ^  book  tp  be 'found  i  the  party  is  concluded  in  that  case  as 
^mU  as  theothcr.   'Tbeiefoce  these  is  an  end  of  that  opinioii, 
Imt  the  foundation  £uls,  and  is  not  warranted  by  any  authority^ 
But  besiiteo  it  is  reasonable  to  suspect  diat  case  not  to  be  bw, 
when  the  instance  is  impracticable  which  it  is  brought  to  prove. 
The  head  of  a  ooUcge  cannot  maintain  an  assise  for  his  oiCce  of 
beadship.    He  hadi  not  such  estate  as  will  bear  it.    Iberefose 
to  give  such  an  instance  as  in  Ctzwu/s  case  is  to  ovenhrow 
^le  authority  of  the  case.    The  head  of  sudi  a  body  cannot 
maintain  an  asriae  for  his  headship,  for  he  hadijio  sole  seisin  i  the 
whole  body  of  the  college  have  an  interest  in  the  eatste,  he  has 
tK>t  a  tide  to  a  penny  of  the  revenues  in  his  owo^ngfat,  till  by 
oensent  diey  be  piivately  divided  and  cHstribnted ;« and  then  too 
•it  is  iiot  die  rpetor'sc^ooey,  itisOr.  Jitf/s  money  aficr  division. 
A  U  a  notion  that  cannot  be  muntuned  cr  sqiported  by  die 
tules  of  bw:  he  is  indeed  the  only  visiblfB^tcaseQ  of  the  body, 
but  he  has  no  separate  fight  How  m  J^f/i^irtffi  mit^  iii€  Wiic 
argument  iras  usedin  .tlds Conit  in  my Juoid  iEUr^ajtiine,  and 
^^  A  a  a  then 
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1788.    then  it  was  insisted  Upon  that  he  might  haire  an  asnze.  No,  i^jf 

■ xny  Lord  Hale,  that  is  impossible,  and  I  remember  ycry  ^well  he 

Philips    ^y  disallow  of  that  Opinion  of  my  Lord  Oke.    Truly  Ikoow 
ISonr.     no  diflfefcncc  between  this  case  and  that  of  a  jfia«iww«xj^  it  will 
not  enter  into  my  head,  I  must  confess,  where  the.  diffierawe 
lies.    In  that  case  of  AppUfwd^  there  was  a  nmfdmm  brought 
to  restore  him  to  his  fellowsh^.    It  was  returned,  dut  by  the 
statutes  of  the  college  foi  misdemeanour  they  had  power  t» 
turn  him  out,  and  that  the  btshoj^  of  Winchester  "wza  Titttor,  and 
that  he  was  turned  out  pro  crimne  immn,  and  appealed  tn.  the 
bishap  who  had  confirmed  the  expulsion^  and  the  parttcular 
cause  was  not  returned.    I.  knov  it  very  well,  for  I  was  of 
counsel  for  the  college,  and  we  omitted  the  cause  ift  die  return 
for  that  reasop,  because  we  thought  it  not  sufficient.    It  was 
strongly  urged  that  we  ought  to  shew  the  cause  of  expulsion  t& 
the  return^  to  bring  it  within  the  compass  of  the  statute.    It 
was  answered,  no;  there  was  a  local  risitor,  who  had  gir^  the 
sentence,  and,  be  it  right  or  be  it  wrong,  the  party  is  conduded 
by  it  \  and  the  members  of  the  college  must  subnut  to  sudi 
laws  as  the  founder  is  pleased  to  give  them ;  and  Mr.  Jpft^iri 
was  not  restored.  Whether  he  be  yet  living  or  not  I  cannot  tdl* 
but  he  was  kept  out  all  his  days,  if  he  be  dead.  Tbeve  is  an  e|i- 
press  authority  to  guide  us  in  our  judgment  in  this  case,    lififp 
a  local  visitor  hadi  given  a  sentence^  and  theveby  actually,  de- 
prived the  rector  of  his  place ;  and  why  the  hw  should  not  be 
.the  same  when  the  case  appears  in  a  special  verdict  in  an  eject- 
ment as  in  a  return  to  a  mandamus  no  reason  can  be  ^ven.    At 
this  rate  we  shall  always  be  out  at  sea,  and  at  uncertainties,  ind 
pot  know  when  we  shall  come  at  shpre.  1  thought  we  had  been 
come  to  some  certainty  at  law  since  that  case  of  Afplefirdi  that 
where  there  is  a  visitor,  and  he  hath  power  to  proceed  to  deprivar 
tioni  this  Court  ought  to  give  credit  to  the  jusi^ce  of  his  proceed- 
ings as  much  as  to  those  of  any  judge ;  and  I  remember  that  xosf 
Lord  Hde  took  it  for  clear  law,  that  such  a  sentence  was  as  strong 
asa  judgment  in  an  assize  to  bind  the  party  ^prived.  He  is  made 
a  judge,  and  particularly  designed  by  the  founder.   But. he  hadi 
his  authority  from  die  law,  and  he  is  to  judge  by  the  staiutes. 
The  founder  hath  trusted  this  particular  matter  to  his  dk^cdpib 
and  why  shall  we  suspect  him  that  he  willnot  do  n^t?.    TheP 
for  the  next  point}  suppose  the  cause  is  ezaminabkj.yet.tb^ 
cause  heed  not  be  found  in  die  verdict;  for  if  a. deprivation  be 

found 
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fbund  by  the  firf,  we  mast  presame  it  to  be  just ;  we  are  to  give     1788. 
ctedittaa  man  thftt  ezercisech  judicial  power,  if  he  keep  within  - 

his  jurisdiction.    The  law  hath  respect  not  only  to  Courts  of  re-    ^^";* 
cords  and  judicial  proceedings  diere,  but  even  to  ail  other  pro-     Mvkt. 
ooedingsy  where  the  person  that  gives  his  judgment  ^xr  sentence 
^  hath  judicial  authority,  and  you  diew  no  fault  in  the  ^scbtence ; 
the  jury  do  not  so  much  as  find  chat  the  matter  and  ground  of.     ^ 
it  is  untrue  or  insufficient  in  point  of  law,  or  any  other  fiaulc  or 
defect  whatsoever  %  but  it  appears  that  the  cause  <rf  deprivation ' 
is  good,  it  being  for  contumacy.   If  the  bidiop  had  power  to  visit 
in  Jtme^  as  I  think  he  had,  and  was  hindered  by  shutting  the 
doors,  whereupon  he  went  away  without  doing  any  thing,  and 
<amc  again  in  Jmly^  when  he  held  4iis  visitation  j  and  they  car- 
ried themselves  contumaciously,  and  refused  to  submit  to  his 
authority ;  this  was  contra  officii  std  debiium.    It  is  by  the  consti- 
tution of  ihe  college  inseparably  incident  to  their  places,  that 
both  head  and  members  should  submit  to  the  visitation.    And 
contumacy  is  held  a  good  cause  of  deprivation.    It  was  held  a 
good  cause  in  Bird  and  Sntitffs  case,  and  in  the  case  of  jfikn  and 
Nasbf  ^uodfmt  refroitarius.    Now  though  this  is  not  one  of 
the  causes  mentioned  in  the  statute  of  deprivation,  yet  when  the 
bishop  comes  to  make  a  visitation,  and  the  members  refuse  to 
submit,  it  b  certainly  contrary  to  that  duty  which  their  places 
obliged  them  to  perform.    I  do  not  think  that  entering  a  pro* 
tesution  against  the  visitation.was  any  fault  1  that  was  surely  very 
lawful,  but  thdr  turning  their  backs  upon  the  visitor,  and  not 
appearing  :upon  summons,  and  refosmg  to  submit  to  his  ex- 
amination, was  an  oflince,  and  contrary  to  that  duty  which  the 
statutes  do  require.    For  the  visitor  is  to  inquire  into  the  sUte 
of  the  coUegCi  and  each  one's  particular  behaviour  and  confer* 
mity  to  the  college  sututes  \  and  if  he  come  to  make  such  an  in- 
quisition, and  the  head  or  die  members  do  absent  themselves,  or 
will  not  appear  to  be  examined,  it  tends  to  the  subversion  of  the 
whole  constitution  of  the  college,  which  is  a  good  cause  of  de- 
privation.    And  though  Hi^e  be  a  particular  statute  which  de- 
clares for  what  causes  the  rector  should  be  deprived,  of  which 
this  IS  none,  yet  that  doth  not  extend  to  a  deprivation  in  time 
of  visitation,  but  it  sheweth  in  what  manner  the  college  shall 
proceed  to  get  the  rector,  if  guilty  of  such  ofiences,  removed. 
They  may  complain '  to  the  visitor  when  he  is  not  in  his  visita- 
tion, if  be  waste  his  revenues,  or  behave  himself  scandalously,' 
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xrSSft  and  upon  lefitest  «(U  not  migih  »4  they  may  JOrHtfk  agRmMr 
— —  bint  Mote  the  visitor,  ant  6f  hU  vlailaMM ;  bit  when  ho  eomee^. 
^J^*  to  eiecttie  Hik  viaititorial  power  ia  th*  4iiui«|iieQnial  vliitttibii^ 
»»*•  heMtolnqeireiiiltaUtbeaikteef  thecoIkge»aildto  is  irat 
t0  proceed  in  thal^^  i^too  the  informatioa  dS  die  feilowaybttl 
he  any  proeded  e?«sn  ta  depriration  wherever  he  dbeth  cAube. 
And  oeeiamiejry  I  tihe  it»  i«  a  dinie  of  focfeitvre  of  hk  ofice^ 
bmng  ail  oiibice  againn  the  rerj  essence  of  his  place*  whereby 
he  Is  subject  to  ibt  power  tf  the  visitor;  and  if  he  go  abotttt* 
t»  evadoi  or  eoiltttliia^Uftly  vdbseth  to  submit  to,  his  ^wer  and 
Mf hority^  it  is  en  oibnoe  against  the  duty  of  his  pbce^  and  a 
ijDod  cause  of  depritatioa.  So  that  I  do  liold  in  this  case,  Firsts 
Ihat  the  bishop  of  EfiOir  hath  a  risilaldrial  power  vested  in 
him  to  deprive  the  rector^  vrithont  tlieooosentof  thesenibrfd* 
lo^a.  Secondly,  That  the  justice  of  this  sentence  is  not  to  be 
enteiped  into  here.  And,  Thirdly,  If  it  werei  and  the  caiiss 
yitxt  necessary  to  be  shewn,  I  tUnh  tDontnmaey  b  a  very  gck>d 
cause  of  deprivation,  being  an  afirontiog  Um  in  his  viMtatorial 
atithority.  Though  I  do  beHeve  Dr.  Bkfj  did  not  4crigil  to 
afionf  the  bishop,  but  to  aisevt  Uk  right ;  yet  igmiwi^jHiriimk 
esccUs^.  If  the  law  be  that  he  o«|^t  to  submit,  which  he  ro> 
fuses,  i^  cannot  help  it.  I  am  fur  from  behig  soch  a  judge  ai 
shall  lay  tny  intolerable  yoke  upon  any  one's  nedc;  but  I  must 
say,  if  die  head  and  meihb^rs  of  a  cdUege  will  receive  a  charity 
widi  a^oke  tied  to  it  by  the  founder,  they  must  be  amtemed  to 
eiljoy  it  in  d»  same  manner  ihcf  secbived  it  froolk  him.  If  dicy 
wSl  have  one^  they  ngst  submit  to.  ikt  other*  And  lo  my 
jtti^njem  ought  to  be  given  for.  Ac  plaindff :  hut  my  brodmra 
aioiA  of  another  opfaiiou,  and  so  I  subnut  to  it.  The  defjend* 
am  ihtt$thaft  faisjudguient. 


r. 


Mill  r  »i<iiii»i   Ml    »rtT^wp   .  f^^  rz>         y  ^     ^ 

y^,^^   rjniHIS  was  an  action  of  trespass  for  taking  the  pfaintar'a 
«r  Kwtn      •'-    goods ;  to  which  the  defendant  pleaded  the  general  issue, 
^^|^^^„  and  a  justification  under  the  oomraissioners  of  'sewdrs  for  the  ' 
••^«        Tomr  jffamJkU,  m  Middleax^  {excluding  &.  Catharim^s  and* 
7^  with  Slaclwail  Mmif)  for  the  non-payment  of  i  u.  id.  assessed  by 

aufigiilik 

strewn, or  with |I(B Ma,  iafeiMdbit«iMi'#lMr««bifc  to  dAi  tfalftiVf,  if  ib^|liGr«.«vfr>4»d|ti^ 

jvll&tlMiieMffciie^^orbeliacly  to  be  benefited  by  it.    [3  Jf«ft  £'447-] 


them 
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Ibcm  wder dm  mMc  ag  1^  8.    EepUcadon,  dtwjurid£&d    1789. 
ft^^lpri4f^ihtmUrii^mud^   M  ^t^zK^JTe^tmimiit  Sittings --——-••^ 

««(v«4  TbtfUfiAUPahprn^aoddieiilMaevbcrc^ 
Af  ffwr,  ftNT  v4ikii  the  «gftc»tmcmt  in  qucstioa  vaf  made,  his 
h»i  40De>  arc  above  two  mIos  firom  the  mty  of  Xoodvi,  andjone 
wkhiii  Ik  r«wff  OmAii^^  wd  not  in  If.  C^^^rw^s  or  BUuk, 
mall  Aftffk  The  tide  9ows  aqd  reflows  over  ptarc  of  the  land 
vheve  the  work  wiie  dwei  but  not  thnmgh  end  orar  i!he  whelei 
yet  all  vaiemardi  hn4»  and  i$  twenty  mil^  distance  firom  the  teai 
Boau^aootbesboiefnrtnthe  J2|n^  place  called 

the  Dp-Hmtff^  whkb  is  abeot  fifty  ya(ds»  and  about  a  nile  and 
a  quartor  from  the  plaee  whe«e  the  woih  oa  the  ^Bwer  had  been 
done.  Unksa  the  sewers  which  lie  ehove  the  dye Jiouse  are 
deaased»  the  weifc  in  the  rmaainiog  part  ef  the  sewers  wiU  be  of 
voaraiL  The  {Plaintiff  ni%ht  have  sustabiedflisadrantage  if  the 
woihs  had  tipt  heeo  dene.  The  parish  of  ifodbgr,  in  which 
the  plaintiff's  hoMie  is  situacc»  haa  far  several  years  past  been 
rated  to  the  eewei^staa. for  the  same.  Andtherateincpiestioni 
wder  which  die  defeodimc  distrained  the  plaintiff's  goods*  waa 
regularly  madei  if  the  eoeimissioncrs  were  auilioriied  to  mafce 
theeaae*  Tbe^uestion  for  die  opioioa  of  the  Court  is»Wba» 
ther  the  plaintiff  is  entitled  to  riapprer  b  this  action  ? 

9wrmgb^  for  tSc  plaintifl^  <ibasrf€di  That  as  this  was  aiques* 
lion  of  specaat  jurisdiction  anniog  on  the  construcdon  of  the 
sUtute;S3  A^  8.  4*.  5.  die  beat  mode  of  obtninii«  die  true 
eonstnmion  oxf  it  was  to  inquire  how  de  law  stood  hefote  it 
was  passed.  Itie  aaidiis  io  &.  141.  that  atoonitionUw  die 
King  was  bound  to  liflifend  his  realm  asweU  agsmst  the  sea  a» 
ggaioat  the  enemies,  ihfl*  ilt  sl^ld  nist  he  drowned  or  waetedj 
and  also  Aopeorade  diat  his  si^'ects  faavedkewpataiige  dirough 
Ibe  realwi  by hsidgesiuid  highways  in  safety}  and  therefoin  tf 
Ae  sea  walUs  be  br^en>  AT  die  >seMr$  or  gotteis  be  oot  seousedt 
dot  die  fresh  waters  c^igpt  have  dieir  dneet  eouiae,  die  King 
mgbt  to  gri^t  a  fsfimmfiiim  no  inquiie  imo  it  i  which  oopmiist 
iMon  .appears  so  itbe  Rcgisier  >ia7»  and  in  F.  N^  B.  113.  The 
aewersand^Etstiers  hereflMaiione^must  be  .understood  tfaoseoniy 
Ipcth^  vicinity  of  the  sea»  aaeh  as  ioimediaiely  conducted  the  fresh 
water .10^ aea»  aod.Mnaotostend  to  arwers  at  aiqr  4iataitoe 
kom  ih»  aaatijiwAat  woaMte^to  aaahedie  j^madietipoii^itei 

but 
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1788.    but  it  18  evident  from  the  whole  of  tlus  passagei  that  it  went 
■  '  no  further  than  to  prevent  the  danger  of  the  sea  overwfaelmtng 

^^^  the  country ;  and  die  commission  in  the  Register  I27»  proves 
GftAT.  this.  It  appears  from  Hagblty^t  case  {a\  that  if  the  damage 
done  were  of  such  a  nature  that  private  individttak»  who  were 
bound  to  repur  the  walls  or  banks,  could  not  guard  against  the 
accident,  a  commission  issued  to  inquire  who  was  to  sufler  any 
loss  or  damage,  and  th<&y  were  to  contribute  to  the  repairs  %  but 
if  it  were  sudi  that  care  could  prevent,  then  the  expense  was  to 
be  borne  by  those  who  were  bound  to  repair.  These  matters 
were  originally  the  object  of  a  criminal  jurisdiction  \  and  the 
breach  of  an  obHgatbn  to  repair  the  banks,  isfc.  was  an  indict- 
able offence;  these  commissions  of  oyer  and  terminer  were  grant« 
ed  for  each  particular  purpose  (^) ;  th^y  issued  to  prevent  any 
sudden  danger,  where  die  emergency  was  such,  that  it  would 
have  been  dangerous  to  wait  for  the  arrival  of  the  judges  on  their 
iUr.  In  12  Mod.  33 1,  Lord  Hdi  said,  <<  Commissions  of  sewers 
M  to  defend  the  kingdom  against  the  sea  are  very  ancient,  and' 
*^  even  by  special  prescription  in  some  cases ;  but  sewers  for  me- 
f « Uorarion  of  land  are  by  act  of  parliament.'^  This  being  the 
common  law  jurisdiction,  unless  some  material  alteration  can  be 
found  in  the  statutes,  so  as  to  extend  the  jurisdiction  to  the  mat** 
ter  now  in  question,  the  modem  commissions,  which  are  mani- 
festly founded  on  the  old  one,  can  apply  only  to  such  cases,  and 
the  prevention  of  such  mischiefs  as  were  the  cause  of  issuing  the 
old  commissions.  The  statutes  relative  to  the  commissions  of 
sewers  may  be  divided  into  two  classes:  ist.  Those  wluch  pre<« 
tede  the  statute  6  Hin.  6.  f«  5.  And>  secondly,  those  which 
were  passed  from  diat  time.  Those  under  the  first  clasa  are, 
9  Hkn.  3.  r.  23.  25  Ed.  3.  st.  4.  c.  4.  45  Ed.  3.  r.  2.  I  Hen.  4.  e. 
12.  4  Hen.  4* r.  1 1,  i  Hen.  5. c.  2.  and  12  E^*  4. c.  7.  Thesesta* 
tutes,  though  they  say  nothing  relative  to  this  question,  are  yet 
now  deemed  part  of  the  Saw  of  sewers,  in  consequence  of  a  chusd 
introduced  into  the  commission  of  sewers,  prescribed  by  the  23 
/Kwl  8.  They  only  relate  to  the  free  navigation  of  the  great  public 
rivers,  and  the  preservation  of  the  fish  in  those  rivers,  and  have  nd 
telation  to  the  coasts  of  the  sea ;  so  that  they  cahnot  be  considei^d 
ifi  any  measure  to  extend  the  jurisdiction  of  the  commissioners 
of  sewers.  With  respect  to  die  second  class  of  statutes,  and 
^hiek  are  more  properly  called  the  statute  of  sewers^  it  isno- 
ceisaiff  to  prettiiiie,  ths^  no  alteration  was  intended  to  be  made 

(fl)  10  a.  139.  {f)  3  BL  Cm.  73. 
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by  them  in  Ae  gaieral  subject  of  their  jurisdiction.  The  object     1788. 
of  them  was  to  increase  the  duration  of  the  commissions  of 


sewers  instead  of  sobering  them  to  issue  as  at  common  law,  ^^ 
mbffrortmadt  to  require  certain  qualifications  mthe  com«  osat. 
missioners,  and  to  enable  them  not  only  to  make,  but  toexecote^ 
ordinances;  for  which  purposes  a  standing  form  of  commission 
was  prescribed.  The  first  of  these  is  the  6  Hen.  6,  c.  5.  which 
only  directs  that  commisttons  of  sewers  shall  be  granted  in 
the  form  prescribed.  After  reciting  that  the  walls,  ditches, 
gutters,  and  sewers,  by  tbt  coast  rf  the  sea  and  marsh  within  the 
limits  of  Lyndeseyf  Uacolnshire,  are  so  broken  by  the  flowing 
and  reflowing  of  the  sea,  and  inundarions  of  fresh  water  descend- 
ing to  the  sea,  that  for  want  of  repair  great  damage  is  likely  to 
arise,  it  direas  who  shall  be  taxed,  and  that  the  commissioners 
shall  make  ordinances  and  laws  for  the  safety  and  consenration  of 
the  coast  of  the  sea  and  tfutrsh  afiresaii^  according  to  the  laws  and 
customs  of  Romnej  Marsh.  Now  though  by  this  case  it  b  found 
that  all  the  land  in  question  was  marsh  land,  yet  it  is  twenty 
miles  distant  from  the  sea.  It  is  clear,  as  well  from  the  comraoii 
bw  jurisdiction,  as  from  the  language  of  this  commission  so  pre* 
scribed,  that  no  jurisdiction  was  ever  to  be  exercised  orer 
marsh  land,  quiL  marsh  land.  But  it  was  only  to  be  exercised 
OTCi"  the  marshes  on  the  confines  of  the  sea,  over  which  the  sea 
had  flowed,  or  was  likely  to  flow,  by  breaches  in  the  banks  of  the 
sea;  there  the  banks  wero  to  be  repaired  for  the  conservasbn 
of  the  coast  of  the  sea.  But  if  the  statute,  or  common  hw,  gave 
a  jurisdiction  oyer  marsh  land,  and  the  nature  of  that  marsh  was  « 

so  much  altered  that  there  was  no  danger  of  inundations- of 
the  sea,  the  commissioners'  jurisdiction  would  be  at  an  end. 
Theiefore  the  insertion  in  this  case,  that  all  was  marsh  land,  can- 
not vary  the  case,  for  the  case  expressly  finds  that  it  was  twenty 
miles  distant  from  the  sea.  The  statute  couples  coast  of  the  sei| 
«nd  marsh :  but  marsh  which  is  twenty  miles  from  tho«seafOini» 
hot  possibly  be  considered  to  be  marsh  on  the  coast  of  thesea.  If 
the  statute  be  not  thus  <confinedy  it  has  no  limits.  But  tOiCarry  it 
farther  would  be  to  exuend  it  to  matters  totally  wide  of  its  objecr^ 
whidi  was  the  defence  of  the  realm  agunsc  the  violence  of^the 
sea.  And  this  would  be  confounding  the  general  law  of  seweiB 
with  particular  statutes,  made  for  the  melioration  of  land.  The 
next  sutute  is  that  oM  Mm.  6.  r.  3 ;  this  gives  the  commissiMcra 
power  to  execute  tbdr  own  ordmanccsy  which  the  statute  says 

they 
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17B8.    tfac]rliadi(opoweriodo.  Tb»  §mxi»  it  Hm.  6.  €.  wo.  $fukM 

of  tbegitatiiicreaieof  tWwttsrs^f  the  Mil  kaieotiMtdiat 

£^,^*  the  6  Hm.  6.  was  tempcmry  onlfj  mA  diwctf  die  ewuniamm 
OiAf.  t9  he  gnuued  for  tea  yeiivs.  TRie  tj  ifoi.  6.  ^  S.  4A».7« 
c*  1.  mA4Hm.t.t.  to.  ete mlf  coofimedfe of  die  feimer. 
The  two  first  of  diem  direct  opomianeas  te  be  tseued»  die  fint 
for  fifteen^  the  eeocmd  for  twcatj-fife  f een.  And  the  last  di- 
vpcts  thecA  t»  be  isMicd  Cmt  e?er.  But  nene  of  theie  laeke  the 
leert  dietariofi  ia  the  joriadtcdoaof  thecooMniaaioaeiB  of  iewen# 
Then  leUewedieatacuie  23  Hm.  %.  r*  j.  on  which  die  qneetioo 
immediatdf  dcpende.  It  ia  eet]ded»  <<  The  biU  of  aewer^  widi 
Manevpmriao.*'  Bat  it  will  be  found  on  examinadon  diat  thia 
etatttte  doea  nor  extend  the  janadictkm  of  the  comaiiseionera  to 
dK  fNceent  caae.  It  only  provides  agaiaet  the  oterflowing  of  die 
aeai  as  is  evident  from  die  reciul  of  i  M^tjt  it.  3.  c.  ii.  Un. 
dor  the  first  set  of  statutes  die  commissioners  have  no  authority 
bat  ee  ranove  obstmcdoas  to  navigaUe  fivers.  The  second 
chis»  which  manifesdy  extends  only  to  die  sea  and  its  coaatSi 
gbcs  power  of  guarding .  af^nst  inundations  of  die  sea.  The 
asaidi  land  in  due  case  mast  be  taken  to  be  private  ground  1 
and  it  appears  by  the  commsaioa  in  the  lU^^ster,  that  the  Crown 
never  had  juiiadietion  over  private  marsh  lend}  rad  by  the  eta* 
tateSi  that  the  Legislaiare  never  meant  lo  give  it*  Then  it  1^ 
maiaa  taheinquiredt  by  what  means  the  cottmtssionan  had  anf 
jwisdictien  in  ^e  present  case  ?  The  ataluties  of  sewcts  only 
extend  to  each  streams  aa  are  aavig|drie»  in  adiidi  dm  ddes  of 
dieaea«bb  and  fiow»  andiwt  beyond  the  spot  where  they  are  so 
aavigaMtt  and  wheredie  ddca  elA  and  fiow#  It  la  not  contended 
that  if»  by  means  of  any  ablent  fy;itation  of  die  sea,  die  banks 
sfaanldbe'brokeny  and  theata*watara  make  dieur  way  to  any  dia- 
UBMe  whaicvcr»  a  namafiissioaof  sewem  aaight  aot  issue  for  the 
purpose  af  restoring  die  baakib  ^-  ind  that  there  would  nol 
be|ia.tfM|^#a  jnriadaction  as  Cnr  aa Ihe  daamge  leachedi  but 
im  neeemity  «of  that  kind  exists  heia.  And  there  is  no  danger 
that  iilMfiM^^mEdy  which  conveys  die  waters  fiam  Sbm^ftirndp 
fiec.  into  the  jnaer  Ish  diflongh  Hukmf  and  the  marsh  land 
gmunda  behmgiog  to  itt  ahonld  ever  require  each  aa  «xtraofdi«* 
aaryiateepositioQ*  ThattUaiadieifaacoastvaotioaoCtheAatHla 
ag  Aim.  fib  appema  foam,  die  zf^  i*e.  14.  entided  <«Anaet 
kfi  ecplanadoo  af  the  ataiuie  of  seweis»*  iriddi  has,  in  e^mar 
terms,  decbupedi  diat  no  aawersy  streams,,  or  sramr«GOUfseSi  are 

within 
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witliMtbeftsJrm^ft.mtilB89ihew»ttr  ebteM^  t?**' 

altil  fr<i0  pzkn§9  iftrich  faottsi  ^S^r.  id  tht  sea  bath  keon  Adleim  - 
fdtd  tne4.   Loid  <3^  («X  after  rediing  the  statntt  of  9  Jm.  ]« 
r.  ijh  «a<J«  in  *«  OKrfgm,  ^  iW«f  An  cwteBeAt  cipoittion  ol 
w  tlie  itatiUe  *3  ttii.  *  bjr  this  parHamcni  of  3  J^fo**  And  thk 
Co«tt»uitIiecaseofiT«rir  iW6ifw<(*),wlitT6aqiicstbnaroae 
rtiatite  to  Uie  jurifldictMn  of  cemmisabiicrt  of  ^w«lrtt  thMgh 
tUy  0tTon|ly  inelined  for  tfat  dcfiendant  (wbo  justified  mudorte 
conubminiers)  had  the  matter  been  rv/  intignh  J^  thought 
die  legiilatife  espoiition  of  the  statute  of  Jaattj  the  Fim  100 
aifi»g  fcrthm  to  get  oftr,  and  gate  jodgOient  f<ar  Ac  pUd^ 
It  ti  obaertaUe,  that  the  dcfiitodanA  argnitacnt  in  that  ease  waa 
chieflf  founded  on  a  sapposition  that  dw  statute  3  Tar.  il  c.  14. 
vns  not  a  general  law,  merely  because  CdlHs  has  not  nodded  h  in 
hiabodc:  hwk  the  answer  isf  that  Lord  Coki  has  not  only  mm* 
tiontd  the  stat»ie»  but  has  Kkewisd  made  an  obsertation  on  if  in 
th»  margin^  which  rcmom  att  doubt »  and  ihU  omisnon  by 
seijeant  CtJHs  of  so  ntateriai  a  statutCi  is  a  BOfong  proof  of 
die  incbrrccthte  Of  kn  readmgs.    It  is  Indeed  stilted  in  dOa 
casey  that  the  tide  lows  and  rcflows  over  part  of  the  land  whet« 
the  vdrk  was  d6ne»  hat  mi  Ormigb  and  aver  thi  ^hgkt  and 
diat  boati  go  dn  the  ehow  from  the  Tha^t  to  a  oertain  phee 
called  the  Dyt^Haan^  #hich  ps  about  fifty  yardsi  and  about  a 
mile  and  a  quarter  from  the  place  wheire  the  work  on  the  aewar 
was  ddne.    But  then  it  must  be  contended  by  the  defendant^ 
tha^  because  die  tide  lows  over  part^  and  because  boalft  go 
about  fifty  yardsy  the  cdmmissioners  have  jurisdiction  o?er  the 
f0MK  as  much  as  if  die  dde  lowed  ofer  the  whdlOt  and  tte 
wbalb  was  natigaUe  by  bouts*    And  even  this  is  on  a  aoppdd^ 
dte  dmt  it  is  a  uavigaMe  i>)ver»  wUch  is  not  found  by  tlie  caie. 
Bat.it  is  too  absurd  to  contend  dut  tc  is  a  common  navigabte 
tHIVi  beeauie  it  ippears  by  the  ease  thit  boata  go  firom  the  fS&aMr ' 
toadye4umie;  for  dicie  090  die  boacd  of  a  private  person,  anil 
ntft  oTttio  public.    Titos  ufcnds  the  gensid  quesrion. 

But  at  all  eventa  the  {daiatiff  is  endtled  to  judgment;  for  die 
act  cSofUplamed  of  is  entire)  and  though  the  Caurt  should  be  of 
opsnlan'thafc  thecortteissioneta  had  jurisdicfion  ortr  part  of  dift 
land  in  questbn,  yet  undoubtedly  they  had  not  oveir  die  whatoy 
aridao  di^  hifro  eneeded  Uieir  jttriiditfdon.  It  it  tftpressly 
fodnddiatboaUdoiiKit  go^vcr  die  wb^te,  MddMdie  ddo 

does 
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1 788'    <kK«  not  flow  over  the  whole ;  to  obmte  wUcfa,  it  is  also  stated, 
that  if  the  sewers  ad>oTe  the  dfCrhcuse  be  not  cleansed^  the  work 

^V^J^     in  the  reapaining  part  would  be  of  no  avail  It  is  not  sUted  that . 

^Ax.     any  work  at  all  has  been  done  below  the  dye^-hoikse ;  and  on  the . 
contrary  it  seems  that  dbere  are  no.  works  neaur  die  dye-house.* 
Now  in  the  first  place  theCourt  cannot  understand  what  b  meant ' 
by  the  works  above  the  dye-house;  neither  can  they  decide  that 
^  works  above  the  dye-house  axe  necessary  to  make  the  works 
inthe  remaining  part  of  avails  since  it  does  not  appoar  wfame . 
those  wofrks  in  die  remaining  part  were.    And  even  then  thef 
must  point. out  how  far  the  limits  of  the  jturisdiction  extend;- 
and  it  cannot  be  said  that,  because  the  oommissbners  have  juris«> . 
diction  over  part  of  a  naingafale  stream  where  the  tide  ebbs  and 
flows,  it  shall  be  extended  beyond  that  pomt.    At  all  events  it 
can  only  be  carried  to  one  entbe  woik,  immediately  connected 
with*  and  part  of,  a  work  within  their  jurisdicdon.     The  conu- 
mission  authorizes  the  commissioners  to  enforce  these  statutes 
over  the  subject<.matter  within  a  certain  district :  and  there  is  no 
diflerence,  as  to  this  ^uestkn,  between  the  local  bounds  of  a 
jurisdiction  over  a  matter  of  a  general  nature,  and  a  special  jurist 
diction  of  local  matter  within  a  ghren  space.   This  special  com- 
mission for  particular  purposes  cannot  be  extended  beyond  those 
purposes,  any  more  than  a  commission  of  oyer  and  terminer  for 
one  county  can  be  extended  to  another. 
.  Dougiu^  for  the  defendant.    This  question  turns  on  ibt  sta- 
tute 23  l/m-  8»   If  the  facts  here  found  bring  this  case  within 
'the  jurisdiction  given  by  that  act  of  parliament^  the  plaintiflF  is 
not.entitlefl  to  recover;  and  the  posidve  pronsions  of  this  statute 
cannot  be  restrained  by  the  recital  of  the  statute  3  Jme^  i.,  which 
is  merely  an  explanatory  act ;  it  must  be  taken  to  be  a  nusrecital, 
because  it  is  not  followed  by  any  enactingiclause.    It  is  not  ne- 
cessary  tlutt  the  tide  should  flow  and  reflow,  and  that  there  shodd 
be  a  common  passage  fior  boots,  in  order  to  g^ve  the  commis* 
sbners  of  sewers,  a  jurisdiction  under  the  statute  23  Hen^  fL 
Those  are  only  mentioned  as  grounds  itod'circumstances  to  give 
a  jurisdiction,  but  are  not  theonly  ones,  nor  used  as  excluding 
all  others.    He  was  then  stbpped  by' the  Court,  who  had^* 
doubt  about  the  question. 

.  A^HUWTt.  J. .  This  appiears  to  be  a  case  within  the.  weeds . 
of  ibe  statutei23  if<^  8. .  And  as  it  is  stated  in  the  case  that  the. 
works  of  the  cpintAUSsiooers  of  sewers  are  beneficial  to  all  the 

lands 
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Ittds  on  tUs  lareli  and  Co  the  plaintiff  in  partictthr»  we  ought    178& 
nof  to  narrow^  ibe  conitniction  of  the  iutute.     Neither  should  ■    ■■  ■ 
we  t^ermil  Ihe  operation  of  that  statute  to  be  restrained  by  the     ^^^ 
i«dtal  of  the  statute  3  Jmc  i,;   for  the  bare  redtal  in  a     Okay. 
statute  is  not  sufficient  to  repeal  the  positive  provtsbnsof  a  fbru 
mer  sututCi  without  a  clause  of  tepeal.    It  appears'  that  the 
'Omnmissionevs  of  sewers  were  intended  by  the  23  H.  S.c^  5;  to 
Uwe  a  jufisdiocion  in  such  cases  as  the  present ;  for  k  recites  that 
«daiaages  hare  happened  bj  reason  Of  the  outfageous  lowing  of 
-de  sea  in  tod  upon  marsh  grounds  and  other  low  phceS)  as  also 
i)j  occasion  of  hnd^watefs  in  and  upon  meadows,  pastures,  and 
other  low  grbunds,  joining  to  rivers,  floixis,  and  other  watet- 
eoutses ;  and'  mentions  in  the  commissions  to  be  granted,  that 
the  walls^  ditches,  (5V.   by  tlie  coast  of  the  sea,  and  marsh 
'grou^idy  wer&'tooken  by  rage  of  the  sea  flowing  and  reflowing, 
^nd  by  means  .of  the  trencher  of  fresh  waters  descending  and        y 
having  course  by  divers  ways  to  the  sea.    Over  these  therefore 
ithe  commissioners  were  to  have  jurisdiction.    Now  in  the  pre- 
sent case  dus  is  a  water-course  leading  to  the  sea:  and  though 
4t  is  Slated  that  the  tide  does  not  flow  over  the  whole  ground 
where  the  work  in  question  was  done,  yet  it  flows  over  part.    It 
^  id  likewise  stated  that  all  was  marsh  land,  and  that  unless  the 
sewers  in  the  upper  part  of  the  ground  be  cleared,  the  work  in 
the  lower  part  will  be  of  no  avail.    This  therefore  appears  to 
be  both  within  the  words  of  the  statute,  and  the  mischief  in- 
tended  to  be  remedied  by  it. 

BuLLBR,  J.  After  stating  the  case. — First,  it  is  objected  that 
this  is  not  stated  to  be  a  cenmnon  sewer:  but  stating  it  to  be  a  ^ 
sewer  is  stating  it  ptimdjiuie  to  be  a  common  sewer }  it  abo  ap- 
pears to  be  a  common  sewer,  because  it  is  stated  in  the  case  that 
the  tide  flows  and  reflows  there.  And  upon  this  case  the  Court 
is  bound  to  say  that  it  is  a  common  sewer.  Now  what  is  a 
sewer  ?  It  is  common  and  public  in  its  nature ;  it  is  so  consi- 
dered in  Calli/s  Readings^  one  of  the  best  performances  on  that 
subject,  and  which  has  always  been  admitted  as  good  authority. 
But  the  statute  mentions  several  things  which  are  not  of  a  puUk 
nature,  as  drains,  guttersy  ponds,  C^c.  which  arc  private,  and  on 
wluch  there  can  be  no  navigation ;  and  yet  these  are-  expressly 
subject  to  the  jurisdiction  of  the  commissbners  of  sewers.  Hie 
line  to  be  drawn  is  this;  if  they  be  necessary  or  useful  in  navi- 
gatioui  the  statute  does  extend  to  dmas  otherwise  they  are  not  . 

within 
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17S&^  miiUn  kl  Now  to  this  esse  ihejr  aw  «iefMl|  Md  thai  j 
'-^'----^giiidlfskfbomthocaKiQB&vifA^  tminiilntmtcAtmwn 
^^  no  Mrigalikstitaiiii,  no  pwrnge  for  boalfl^  tlie  «ide  didaot^ov 
Slat,  diorei  alkd  It  was  diy  at  soaie^easoiisof  thr  fniy  Init  til  wet  aaar 
sons  it  was  necessaiy  to  condttct  the  bad  waieiB  into  tfaa  Ommf^ 
ii4tboutw)udiinQadatioiisw<>iUd  happen  imAefarisI^  That 
in  truth  was  a  mcpe  drain  lor  the  bods;  itwaaQfmprfiBteaar 
turet  and  was  not  stnted  lo  be  iisefal  lia  ik  JDangataaii  of  ite 
Xlkmmf  and  ibeicfbffc  the  .Ckmrt  thought  diat  it  was  not  wilUn 
die  statute  13  ffiw.  8.  But  that  is  not  like  the  laescsit  ease;  iir 
hcK  if  is  expressly  staled  Aat  there  was  a  narigatiani  iMid<lI|Bt 
it  was  essential  for  die  soppoit  of  it  diatjdie  part  idKWc  die  d|rcr 
honse  sbottU  be  ckmaad.  Then  it  is  ob|fiDted»  Where  wiH  dir 
jniisdictioo  of  die  comtniasioneiS  stop  In  each  4attts?  Tl«Kne 
ntwf  be  ^wn  firom  dds  ease*  wherritis^stalidihatdie  patijr  oi^r 
whose  fattd  die  wodc  is  done  isy  or  ia  Jifceif  lo  b^  ibene^ied  bjr 
it:  if  he  be  so,  that  is  siiffiomit  to  fure,dMll>irisdiodio. 

GnosB»  J.  declared  htmsdf  of  the  sama^vfaMNi;  ahaaifingi 
tfbat  it  appeiuned  bf  the  case  that  diis<was  a  oommon  aawar  i  dM 
kwasttseftdtodienavigatieai  and  that  die  wodt  dosie  mm  be- 
neficial to  die  pnbltc,  and  even  to  die  pbdndff  bins^. 

(«)  Vide  if.  BL  JU^CM*  49. 


.^jf^.    //       Stbaton  against  RASTAj.L,t|iid  Another. 

Whmaii  nniLIS  was  an  aotion  of  mmm^  hr  mmtj ,had  »»d  te^ 
nrnuity.  X  ^{yed  by  die  defendant  <and  one  WiOkm  Jvmm^  wim 
«dbytwD  wartdidaRiredatdieattitofdie|^aimiff)sodiettseafdirphii^ 
JJ2^tiie  ^»  ^*'*'  ^'  money  knt  and  ipaid ;  to  which  the  ddhwfanr 
B^flf  pleaded  die  general  isioe.  At  thesrfalnt  Gbtfdtrf/jit  sfaeffitringa 
"tJSH!^  Mim^tMidktebmfTmm^htfKtAdbr^l  a wdiet  lor  4A5/. 
i^|^«    «naiDond£ardKplaintiff,.8n^e6t  to  die  opinion  efduaCo^ 

under  the      OBOOai 


^'^  InOrtolir  17S0,  one  |bi^  «ba^  applkd  mdie  plaifdft 
^^  aadinfiDrmttl  fain  that  the  defendant  4i8d^a«rsi#  wens  dcnir^ 
Sfcml.  if  giaoting  an  annnity  of  lo^*  &r  4^«ir  joint  fires  ami  the  life 
^^ftom  ^  ^ Mvrhrer.  li« phantiff ogpced to beeonaa ihepttmfaaaar 
the  one  who  hi  Sf$L%  and  dtt  fialbwing  dosdsouki  wtkiogs  werecaci|SMd 

eira  hjw  tnt  in  train  iccavM  vtt^  pett  Or  itf  no^ 


[i  C«iN^.  394;1  t0  be  only  i  furetf  fqt  the  other, 

wkhftanding  tlWf  hpOi  ^iM  ift  im 
theper^wkoffin^it.    [i  £^.  Ce*.  <73.] 


fey  ilie  dtftttdant  and  Ammi  t^  tbe  ptnmilP.  A  b6od»  ^sied  1718. 
334  Oetot^  1780,  in  3  I5<rf,  gl?eii  by  die  defenckuic  Md  ^fciivw  ■'  "  " 
^  securing  i!ie  ptymentof  the  amiiricjr  to  the  \\itwSS.  A  *!!^S^ 
inmnt  of  attorney  of  the  Mine  date  to  enter  «p  judgment  on  >^^^^»- 
die  bond.  And  abp  an  indemote  tripaitite  cf  the  «Hne  dat«»  ^^--^  ^I'^ 
between  die  defen^t  and  Avutm  of  the  firat  fart,  the  pl^mdfP  V  ^>^y  ^^ 
of  die  second  pan,  and  <%0rjr  JAnftmt  of  the  ddrd  part; 
nfiereby,  after  reciting  idie  agteement  for  the  pttiduve-ef  diti 
anntdif  ,and  alsarecidng  diat  the|rbttntWhad  adraneedf  and  paid 
J7$/.  to  the  defendant  and  Jhuirm  for  the  purehaat  df  dm  aiM 
anntdrjr,  and  diat  for  the  more  eAsetoaAy  seenring  the  paTmeni 
thereof  die  defendant  had  agreed  to  subfeet  die  rents  vak  profita 
of  certam  nxeasnagesy  lands,  fge.  dierein  mendonediwrith  the  payw 
nent  of  die  saxd  annuity,  it  is  witnessed  that  in  eonsideratiim  ef 
^5/.  80  paid  by  the  plaundlF  to  die  defendant  a)id  Jhrnrm  for 
the  pnrcbase  of  the  said  annuity,  die  receipt  of  which  the  de* 
fendant  and  jhatrm  respecttrdy  acknowledged,  the  defendant 
dBd  grant  and  demise  unto  i3targi  JohtstofUf  his  eateeutors,  C^r. 
oertam  lands  smd  hereditaments  therein  mentioned  for  a  term  of 
99  years.  If  the  defendant  should  so  long  live,  upon  trust,  in 
case  default  should  be  made  hi  payment  of  the  annuity,  that 
^aftifiM^niight  ttcdve  die  tents  and  profits  of  the  premiss,  and 
apply  the  same  for  die  benefit  of  the  plamtiff  in  discharge  x>f  die 
annuity.  The  defbhdant  and  Avante  signed  the  following  te* 
cei]ft  on  the  back  of  die  deed  for  the  said  575/.  **  RecdTcd  the 
^<  dafy  and  year  first  wlddn  -written,  6f  and  fnim  die  widdn 
^'named  John  Straton,  the  sum  of  575^^,  beingthe  consideration 
^  money  withm  mentioned  to' Ise  by  him  paid  to  us,  and  fisr 
«'  which  Kaid  sum  we  have  also  signed  a  IHce  receipt  upon  die 
^  back  of  anodier  part  of  die  'within  deed;  we  say  received  the 
«  same  by  us  Wm.  ItastaH^  Wm.  Avmrmr  Neither  die  bon^ 
nor  Warrant  of  attorney,  nor  indenture,  was  enrolled  within  due 
time  prescribed  by  the  statute  respecting  the  grants  ttf  life  an- 
nuities, whereby  the  same'became  void.  On  die  tadi  of  7ssar 
1787,  the  defendant  filed  a  Ull  m  Chanoery  against  the  plaintiJl^ 
impeaching  the  grant  of  the  annuity  for  want  of  consideradon, 
and  praying  an  injunction  agamst  fuidier  proceedings  in  the 
present  action.  On  the  aist  of  Jmr  1787,  the  phindfPpnt  in 
his  answer  to  the  bill,  and,  amongst  odier  tlnngs,  stated,  that  on 
the  treaty  for  theannuity,  Sharps  whom  the  plaindff  had  for 
some  dme  before  known  and  been  aicqjBainted  widi»oabd)df  rf 

die 
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1788.     the  defendant  ancl  Avorm  joiatly^  and  not  on  the  behalf  of 
Avame  oolj,  applied  to  the  plauntiff  to  purchase  the  annuity. 


^^hiT  ^^  ^^"^  ^^^  ^^-  *^  *^  pnrchaae  thereof,  but  he  would  not 
lUsTAtt.  give  for  the  same  more  than  S^sl^%  which  sum  he  agreed  to  ad- 
Tance,  and  Sharp  agreed  to  take  for  the  annuity;  and  at  the. 
same  time  he  proposed  that  the  said  several  securities  before-men^ 
tioned  should  be  executed  by  the  defendant  and  Avame  t  and  is 
anodier  part  of  his  answer  he  admitted,  that  he  understood  that 
the  whole  of  the  purchase-money  was  intende4  to  be  applied  to 
theiise  of  Avarm  only,  and  that  the  defendant  was  only  a  surety 
for  4'W^rnit  but  did  not  know  whether  the  whole  was  actually 
received  by  Avame  only.  But  he  said  he  would  not  have  pur- 
chased the  annuity,  or  advanced  the  575/.  unless  upon  the  se- 
curity of  the  defendant,  and  of  ihe  assignment  maide  by  lunu 
John  JflUmerf  one  of  the  subscribing  witnesses  to  the  said  secu« 
rities,  and  who  was  produced  at  ^  trial  on  the  part  of  the 
plaintiff,  proved  that  he  did  not  see  any  money  paid  at  the  time 
of  the  signing  and  executing  the  same. 

BeJdmn^  for  the  plaintiff.  The  question  is.  Whether  it  does 
not  sufficiently  appear  from  the  evidence  in  this  case,  that  the 
defendant  has  received  money  to  the  use  of  the  phuntiff.  His 
own  receipt  is  an  acknowledgment  by  him  of  the  purchase* 
money  having  cpme  into  his  hands  \  and  notUng  appears  to  the 
G>urt  to  shew  that  he  was  not  to  be  benefited  by  that  sum,  or 
^  at  least  that  he  was  not  to  have  a  fhare  of  it.  That  receipt  shews 
that  he  received  it  jointly  wkh  Awmei  and  as  between  these 
parties  it  is  conduave  against  the  defendant :  whatever  private 
agreement  there  might  have  been,  as  between  the  defenduit  and 
Avame^  concerning  the  divisbn  of  the  money,  it  is  perfectly 
inuuaterial  to  this  plaintiff.  If  indeed  any  distinction  were  to  be 
made  between  the  two  former  as  to  their  responsibility,  it  rather 
shews  that  the  defendant  was  the  principal  to  whom  the  plain- 
riff  looked;  for  it  is  stated  that  he  would  not  have  advanced lihe 
money  but  on  the  credit  of  the  defendant,  and  it  was  the  defend- 
ant  who  gave  the  security  on  his  esute,  and  signed  the  re^^ 
first :  this  is  an  estoppel  to  him. 

Brwgb^  for  the  defendant.  In  order  to  maintain  this  actioi^ 
it  is  necessary  to  prove  that  some  consideration  came  to  the  de<« 
fi^dant.  But  upon  a  review  of  the  whole  evidence,  that  by  no 
.means  appears:  for  though  the  receipt  is  strong  presumpdve 
evidence,  yet  it  is  notxonclusive;  and  it  is  rebutted  by  another 

fact 
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fact,  by  which  it  appears  that  the  defendant  did  not  actually  re-     1788. 
ceive  any  benefit  from  the  nsoney.    The  annuity  act  (a)  directs 


that  the  consideration  of  every  annuity,  which  shall  be  in  money  ^^^^J,*** 
onlyi  shall  be  particularly  sec  forth  in  the  memorial :  in  such  *  Rastall. 
ease  a  receipt  for  so  much  money  would  not  be  conclusive  evi* 
dence  of  the  fact,  but  the  party  might  still  shew  that  part  of 
the  consideration  was  in  goods.  If  then  it  really  appear  that 
no  part  of  the  consideration  was  received  band  Jide  by  the  de- 
fendant for  his  own  benefit,  the  case  of  716^  Attorney -General 
v.  Randall  and  others  (A),,  will  apply  strongly  to  the  present. 
There,  though  a  receipt  had  been  signed  by  three  trustees, 
yet  the  chancellor  decreed  that  the  one  only  who  had  in  fact 
leceived  die  money  should  be  accountable  for  it.  Therefore, 
as  it  appears  from  the  plaintifi^'s  own  answer  that  he  looked  on 
the  defendant  merely  as  a  surety  at  the  very  time  he  advanced 
the  money,  this  action  cannot  be  maintained ;  because  he  was 
surety  for  the  payment  of  an  annuity,  and  qot  for  the  return  of 
the  whole  or  any  part  of  the  consideration  money  ;  and  the  an- 
nuity was  avoided  by  the  default  of  the  plaintiff  himself,  and 
not  by  any  act  of  the  defendant. 

Baldwin^  in  reply.  It  appears  that  the  application  to  the 
plaintiff  to  advance  the  money  was  made  by  the  defendant  him- 
self as  well  as  by  Avarne*  It  was  to  those  two  to  whom  the 
money  was  paid }  whatever  therefore  might  be  their  relative 
situations,  as  to  this  plaintiff  they  are  equally  liable.  The  re- 
ceipt is  the  only  conclusive  evidence  which  the  Court  have  be- 
fore them  to  guide  their  judgment.  As  to  the  case  of  trustees 
acting  without  any  benefit  to  themselves,  ^  between  whom  and 
the  cestui  que  trust  there  is  a  privity,  that  goes  on  a  very  difierent 
principle  \  but  here  the  plaintiff  is  a  third  party,  having  no  pri- 
vity with  the  defendant  and  Avarne^  and  dealing  onthe  joint 
security  of  both. 

AsHHVRST,  J. '  I  think  the  plaintiff  may  maintain  this  action. 
For  wherever  a  man  has  received  money  upon  a  consideration, 
which  afterwards  fails,  that  person  from  whom  he  received  the 
-  money  has  a  right  to  recover  it  back  as  money  had  and  received 
to  his  use.  Here  the  plaintiff  has  paid  a  sum  of  money  on  a 
consideration  which  has  failed,  and  the  only  question  is  from 
whom  he  is  entitled  to  recover  ^t.  I  am  of'  opinion  that,  he  is 
entitled  to  recover  it  either  from  the  defendant  and  Avarney  or 

(a)  17  G.  3.  *.  •6.  f.  4.  (h)  %  £f.  Crf,.  Ahr%  74»- 
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1788.    from  cither  of  them.    Indeed  it  appeurs  from  the  whole  ^  this 
transactioni  that  the  plaintiff  had  no  confidence  in  Awtme^  but 


^l^^r  '^^  wholly  on  the  defendant.  Avanu  had  no  property  \  it 
RAtTALt.  was  the  defendant  who  gave  the  security.  That  being  the  case, 
and  the  consideration  having  failed,  is  the  plaintiff  deprived  of 
his  remedy  against  the  defendant  because  he  understood  that  the 
money  was  originally  nused  not  for  the  use  of  the  defendant, 
but  for  that  of  Avame  only  ?  The  plaintiff  had  nothing  to  do 
with  :my  private  agreement  between  the  defendant  and  Avame s 
he  advanced  the  money  entirely  or  principally  on  the  credit  of 
the  defendant.  If  the  plaintiff  had  been  asked  whether  he  would 
have  trusted  Avarnt  only,  he  would  have  said,  no ;  the  receipt 
imports  it.  As  between  these  parties,  both  the  defendant  and 
Avarne  received  the  consideration  money ;  and  the  plaintiff  shall 
not  now.be  permitted  to  aver  against  his  receipt. 

BuLLBR,  J.  I  am  of  opinion  that  the  plaintiff  cannot  main- 
tain this  action  against  the  defendant.  It  was  clearly  under- 
stood at  the  trial,  that  Avarne  in  fact  received  the  whole  of  the 
conuderation  money }  and  on  this  case  it  must  be  taken  that  the 
plaintiff  was  only  a  surety.  I  will  first  consider  this  as  a  ques- 
tion of  strict  law.  On  Avarn^s  proposing  to  raise  a  snm  of  mo- 
ney by  way  of  annuity,  ofiering  the  defendant  as  a  surety,  the 
plaintiff  advanced  the  money  upon  the  security  of  both  for  the 
payment  of  the  annuity.  Now  on  strict  principles  of  law, 
if  that  contract  become  void  by  the  act  of  the  plaintiff,  on  what 
ground  can  he  recover  back  that  money ;  for  the  neglect  of 
a  plaintiff  cannot  raise  a  debt  in  a  defendant.  It  formed  no 
part  of  the  contract ;  and  if  he  can  recover  at  all,  it  must  be  on 
equitable  principles.  But  as  against  a  surety,  the  contract  can- 
not be  carried  beyond  the  strict  letter  of  it.  Then  can  the  plain- 
tiff recover  against  this  defendant  on  equitable  principles? 
Of  late  years  this  Court  has  very  properly  extended  the  action  for 
money  had  and  received  \  it  is  founded  on  principles  of  justice, 
and  I  do  not  wish  to  restrain  it  in  any  respect.  But  it  must  be 
remembered  that  it  was  extended  on  the  principle  of  its  being 
considered  like  a  bill  in  equity.  And  therefore,  in  order  to  re- 
cover money  in  this  form  of  action,  the  party  must  shew  that  he 
has  equity  and  conscience  on  his  side,  and  that  he  could  recover 
it  in  a  Court  of  Equity.  Then  as  to  the  equity  in  this  case }  it 
appears  that  the  money  was  advanced  for  the  use  of  Avarne^  and 
that  he  only  was  benefited  by  it.  But  ther^  is  no  equity  in  say- 
ing 
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mg  that  a  person,  who  has  only  lent  his  name  by  way  of  securihg     1788. 
the  jpayment  of  the  annuity,  shall  be  answerable  for  the  const-      " 
deration  money  of  that  annuity,  for  which  he  has  not  pledged  his  ^*^'^®" 


security,  and  from  which  he  has  received  no  benefit  whatever,  iUiT4*.t, 
Could  the  plaintiflF  recover  this  money  against  this  defendant  in 
a  Court  of  Equity  ?  The  case  which  has  been  cited  by  the  de- 
fendant's counsel  is  very  strong  to  shew  that  he  could  not,  and 
that  equity  di9tingul8hes  between  the  persons  who  j(nn  in  a 
receipt,  and  him  who  actually  receives  the  money;  wd  that  the 
receipt  is  not  conclusive  against  him,  as  he  was  only  a  surety,  and 
in  fact  received  no  part  of  the  consideration  money.  In  ccm- 
science,  he  only  who  received  the  money  ought  to  be  obliged  to 
pay  it  back  I  and  a  Court  of  Equity  would  inquire  in  this  case, 
whether  the  party  had  received  the  money  or  not.  Now  if  a 
Court  of  Equity  would  give  thb  plaintiflF  no  relief,  we  ought  not 
to  permit  him  to  recover  in  a  Court  of  Law  in  an  action  founded 
upon  equitable  principles.  So  that,  whether  this  be  considered 
as  a  question  of  strict  law,  or  upon  the  equitable  principles 
which  have  prevailed  in  actions  for  money  had  and  received,  ] 
think  the  plaintiff  is  not  entitled  to  recover. 

Grose,  J.  desired  to  have  further  time  to  consider  of  his 
opinion :  and,  on  Monday^  J^ril  2  isu  he  delivered  it  as  follows: 
This  is  an  action  for  money  had  and  received.  There  has  been 
no  express  promise  made  in  this  case ;  the  action  therefore,  if  it 
can  be  supported  at  all,  must  be  founded  on  an  impUed  one. 
The  ^tHid  facie  evidence  of  this  is  the  receipt  which  was  signed 
by  the  defendant  jointly  with  Jvame^  whereby  they  both  ac- 
knowledged to  have  received  the  money,  3ut  this  must  be  taken 
with  all  its  concomitant  circumstances ;  and  from  them  it  ap- 
pears, that  the  defendant,  in  consideration  that  the  plaintiff 
would  advance  575/.  for  the  benefit  of  Avame^  undertook  with 
Avame  to  become  surety,  and  did  become  surety,  for  the  pay* 
ment  of  an  annuity  of  loo/.  \  and  accordingly  a  bond  was  en-r 
tered  into  by  both  to  that  efiect.  By  the  subsequent  neglect  of 
the  plaintiff  that  bond  is  become  of  no  uae*  But  the  plaintiff 
says  that,  under  these  circumstances,  the  law  implies  a  promise  , 
by  the  defendant  to  repay  the  money  advanced  as  money  received 
to  the  plaintiff's  use.  But  no  case  has  been  cited  to  shew  that 
under  such  circumstances  the  law  implies  such  a  promise.  And 
in  reality  the  money  is  not  received  by  the  defcndi^nt  to  the  use 
of  the  plaintiff,  nor  lent  to  the  defendant ;  but  advanced  to 
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1788.    Avame  ind  the  dcfcqdant  for  the  benefit  of  AvartUy  in  co»- 
'  sideradon  of  aif  annuity  secured  by  bond  to  the  plamtiff.    ThcB 

stratok  j^  jg  neither  money  lent  to  be  repaid,  nor  received  for  the  use  of 


Rastall.  the  plaintiff.  So  that  in  strict  law  the  evidence  does  not  prore 
either  count  of  the  declaration.  How  stands  the  case  then  upon 
equitable  principles  ?  It  appears  plamly  that  in  fact  the  defend- 
ant has  had  no  benefit  from  this  money*  Avame  had  the 
whole  ;  then  Avame  should  be  answerable  for  the  whole.  It 
is  true  that  the  defendant  consented  to  become  surety  for  Avamef 
but  he  was  surety  for  the  payment  of  the  annuity^  and  not  for 
the  repayment  of  the  consideration  money ;  and  he  entered  into 
a  security  which  the  plaintiff  has  destroyed ;  but  that  raises  no 
equity  against  the  defendant  who  has  received  no  benefit)  in  fa- 
vour of  the  plaintiff  who  is  alone  in  ^ult.  And  therefore  the 
action  cannot  be  supported  either  upon  legal  or  equitable 
grounds. 

The  Fostea  to  be  delivered  to  the  defendant  (a). 

(tf)  Vide  Pt€ud  V.  Ducbest  of  Cumberhmiy  po«!t.  4  vol.  585.  at  to  defcfidant's  plea  in 
such  ^CBfc,  Ser  also  x  H,  BL  Rtp.  C,  B.  49.,  that,  in  action  on  a  judsmcnty  it  b 
a  variance,  if  the  declaration  state  it  to  have  been  against  ont  defendant  only»  when  it 
was  9sainst  n^ore  than  one. 

jifrlf^xh  J^^^  Amherst  against  Lord  Somme&s  and  Others. 
«tai*/       nPRESPASS  for  taking  the  plaintiflT^s  gofods/^PIea,  the  gc- 

rented  by!  o*r  ••.•^•. 

the  colonel     ■*■   ncral  issuc.     A  case  was  reserved  at  the  tnal  for  the  opi- 

^nt,'?y"or.  "*°"  ^^  **«  ^"'*-  *^"  *^  ^^*  ^^  J^l  *7^®»  ^**  Majesty, 
der  of  the  by  his  sign-manual,  gave  a  warrant  to  Lord  Rshert  Bertie^  thie 
theil!^!)fthe  ^^  Captain  and  colonel  of  the  ad  troop  of  horse  guards,  reciting 
rhT^*?'  that  it  had  been  represented  to  his  Majesty,  that  the  term  hcrcto- 
not  using  fore  granted  of  the  stables  and  riding-hottse,  occupied  by  his 
o^hone^,'  «*»<*  ^r^'fi  would  expire  on  the  a4th  June  1783 ;  that  the  pro- 
nor  occu-  prietors  thereof  would  not  agree  to  grant  a  further  term ;  and 
it^Sf,)  m   that  it  would  be  for  the  benefit  of  his  said  troop  to  agrpe  vith 

'  Se  Va?e"\o^  ^^a5«i»  Adams  for  the  building  of  stables  and  a  riding-bouse 
the  relief  of  for  the  use  of  the  said  troop,  and  to  take  a  lease  of  the  same 
Thc^^  for  forty  years  from  the  a4th  June  1783,  when  the  lease  of  the 
aions  of  the  stablcs  thcn  occupicd  would  expire,  at  the  yearly  rent  of  335)/.  by 
thepubijcare  which  his  Majesty  authorized  Lord  Rthtrt  Bertie  to  agree  with 
fi  jj"i5!cTO'  -'^^^"^  f^^  *^  building  of  stables  and  a  riding-house,  and  toaccept 
^B.tcr.     and  take  a  lease  of  such  stables  and  riding-house,  when  cooa- 

*  2^£^sLso6.]  plated  and  finished,  for  forty  years  from  the  a4th  June  1783, 

at 
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at  the  rent  above-mentioned,  and  to  execute  a  counterpart  of  such     1788. 
lease  ;  and  directed  that  it  should  be  binding  upon  Lord  Roiert      ' 
Sertie,  and  the  captain  and  colonel  of  his  second  troop  of  horse-   ^^"".f^" 
guards  for  the  time  being,  during  the  ^id  term.    An  agreement  ,  ^««'' 
was  accordmgly  entered  into  between  Lord  Robert  Bertie,  as 
captain  and  colonel  of  the  second  troop  of  horse-guards,  and 
Adams,  for  building  the  said  stobles,  riding-house,  offices,  rooms, 
stalls,  lofts,  chambers,  and  apartments,  (according  to  a  plan  then 
delivered,)  in  which  agreement  Adams  covenanted  to  complete 
the  buildings  on  or  before  the  ist  of  June  1783,  fit  for  the 
reception  of  all  and  every  the  servants,  grooms,  hostlers,  horses, 
and  cattle  belonging  to  the  said  troop  of  horse-guards.    And  the 
agreement  contained  all  the  usual  covenants  which  were  to  be 
inserted  in  the  lease.    On  the  1  oth  of  March  1 782,  Lord  Robert 
Bertie  died,  and  upon  his  decease  the  plaintiff  was  appointed 
the  captain  and  colonel  of  the  said  troop.     The  stables,  riding- 
house,  and  premises,  were  finished,  and  the  key  thereof  delivered 
by  Mr.  Adamfz  clerk  to  Lord  Amhersf%  porter,  and  the  horses, 
of  the  said  troop,  except  the  horse  of  and  belonging  to  the  captain 
and  colonel  of  the  said  troop,  have  ever  since  been,  and  still  arc 
kept  therein.    No  person  resides  constantly  at  the  stables,  nor  is 
there  any  room  or  apartments  fitted  up  in  the  same  for  the  pur- 
pose of  residing  or  dwelling  therein.    Two  grooms  are  hired  and 
paid  by  the  purveyor  to  take  care  of  the  horses  \  each  of  whom 
in  his  turn  sits  up  by.  night  with  two  troopers  as  centinels.    The 
only  use  made  of  the  stobles  is  to  keep  the  troop  horses  with  the 
accoutrements  belonging  to  them,  except  the  horse  and  accoutre- 
ments of  and  belonging  to  the  captain  and  colonel  of  the  said 
troop,  which  never  have  been  kept  at  the  said  stables.    The 
rent  of  the  stables  is  paid  by  the  agent  of  the  troop,  and  is 
charged  by  him  on  all  the  troop,  (except  the  colonel,  the  chap- 
lain, and  the  surgeon,)  and  is  stopped  out  of  their  pay.    The 
colonel  appoints  the  agent,  and  displaces  him  at  pleasure  \  and 
has  the  absolute  direction  of  the  regiment,  and  the  funds  of  it. 
A  certain  sum  is  issued  by  government  for  each  regiment,  and 
paid  whether  the  regiment  be  full  or  not.    If  the  regiment  be 
not  full,  the  pay  of  such  soldiers  as  are  wanting  to  complete  it 
goes  to  the  colonel :  but  still  the  same  stoppage  is  made  out  of 
each  man's,  pay  for  the  payment  of  the  rent  of  the  said  stables 
as  when  the  regiment  is  full.     The  plaintiff  was  rated  for  the 
same  stables,  tiding-house,  and  premises,  being  situate  in  the 
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I  •788.     parish  of  Si.  Afary^kJ^ne,  Middksex,  for  the  relief  of  the  poof 

. of  the  said  parish  for  the  year  1786,  at  i^d.  in  the  pound, 

^HEBiT*'  ^^^^^  according  to  the  rent  of  339/.  amounted  to  i8/.  ^s.  3 J. } 
agaM  and  thii  rate  not  being  paid,  two  of  the  defendants,  being  jus- 
tices of  the  peace  for  the  county  of  AfuUksex,  granted  a  war- 
rant of  distress  to  the  other  defendant,  the  collector  of  the  said 
rate,  >l^ho  went  to  the  plaintiflF's  house  under  the  said  warrant, 
the  same  being  first  backed  by  a  justice  of  the  peace  for  the  city 
and  liberty  of  TFestminsier^  and  took  the  goods  mentioned  in  the 
declaration.  ^ 

Shepherd  was  to  have  argued  for  the  plaintiff;  but  the  Coutt 
desired 

Fielding^  for  the  defendant,  to  begin.    The  question  is.  Whe- 
ther the  plaintiff  be  rateable  as  the'  ocdupier  of  the  stables  in 
question  ?    If  the  sign^manual,  which  is  stated  in  the  case,  had 
never  been  given,  there  is  no  doubt  but  that  the  plaintiff  would 
be  rateable  as  the  lessee  of  Adams.    Then  ddes  the  sign-manual 
vary  the  question  ?  This,  it  was  contended,  could  not  have  any 
pfeference  to  this  case  •,  for  though  the  stables  were  contracted  to 
be  built  under  the  king's  order,  yet  the  insUnt  they  were  built, 
the  plaintiff  must  be  considered  as  a  mere  lessee  treating  for  the 
use  of  these  stables.    Adams  the  lessor  is  clearly  in  possession  o^ 
an  annual  benefit,  and  the  plaintiff  is  his  tenant.     If  it  be  oh* 
jected,  that  this  is  a  species  of  barracks  appropriated  to  the  use 
of  the  public,  and  therefore  that  it  is  an  exception  to  the  general 
rule  that  every  tenement  is  rateable }  it  is  clearly  distinguishable 
from  such  a  case,  forth  ere  no  atinual  benefit  results  to  the 
landlord  :  so  in  the  case  of  an  hospital  or  a  charitable  foundation, 
a  Burr.  1053.     ®"^  *^  ^^^  present  case  the  landlord  is  bene- 
fited ;  he  not  only  receives  an  annual  benefit,  but  if  the  pro- 
perty be  not  the  subject  of  a  rate,  he  may  increase  his  rent.    So 
that  there  is  nothing  here  to  distinguish  it  from  the  common  case 
of  landlord  and  tenant.     And  it  must  be  taken  on  this  state  of 
the  case,  that  the  rent  is  paid  by  the  plaintiff;  for  though  it 
passes  through  the  hands  of  the  agent  of  the  regiment,  yet  he 
holds  his  place  at  the  pleasure  of  the  colonel,  and  is  in  fact  a 
mere  servant    It  is  indeed  stated,  that  this" rent  is  paid  by  a 
deduction  from  the  soldiers*  wages ;  but  the  power  which  the 
colonel  may  have  to  deduct  any  part  of  the  pay  of  the  troop 
cannot  vary  the  question  as  between  the  landlord  and  him ;  for 
be  is  responsible  for  the  rent  at  all  events* 

AsaHV&sTy 


Lora  SoM* 

MIRS. 
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AsHH u  RST,  J.    It  is  admitted  that  neither  the  possessions  of     1 788. 

the  Crown^  or  of  the  public^  are  liable  to  be  rated  to  the  poor,  

Then  must  not  the  property  in  question  be  considered  as  falling  ^^^^' 
within  one  or  the  other  of  those  descriptions  ?  It  is  clear  that  «^«'«/# 
there  is  no  actual  occupation  by  the  plaintiff,  add  that  it  is  only 
used  for  the  reception  of  the  troopers*  horses;  neither  can  the 
persons  who  in  turns  work  in  the  stables  be  said  to  be  occupiers. 
It  has  been  argued  that  every  species  of  property,  from  which 
the  landlord  receives  an  annual  income,  is  liable  to  be  rated } 
because  it  must  be  presumed  that  the  landlord  lets  it  for  so  much 
the  less  under  the  idea  of  its  being  rated.  But  it  may  be  said 
on  the  other  hand,  that  where  the  property  is  in  the  possession 
of  the  Crown,  the  rent  is  paid  by  the  public ;  and  though  it  is 
stated  in  this  case  that  so  much  is  deducted  out  of  each  man's 
pay  for  the/u:commodation  of  the  horses,  yet  in  order  to  enable 
them  to  pay  that  rent,  the  public  allow  them  the  greater  pay : 
and  were  it  not  for  that  deduction,  the  public  would  give  each 
man  so  much  the  less  ;  so  that  eventually  it  is  paid  by  the  pub- 
lic. This  property  therefore  must  be  considered  as  in  the  occu- 
pation of  the  public,  and  is  not  rateable  to  the  poor. 

BuLLBR,  J.  The  question  is.  Whether  the  plaintiff  be  or  be 
not  the  occupier  of  these  premises  ?  There  is  no  case  which  is 
exactly  applicable  to  the  present.  It  has  been  contended,  that 
the  plaintiff  is  the  occupier,  because  he  is  the  lessee  of  the  sta- 
bles. But  it  appears  on  this  case  that  he  did  not  contract  as  a 
general  lessee;  and  it  is  material  to  consider  the  effect  of  the  sign- 
manual.  It  appears  to  us  that  the  plaintiff  acted  merely  for  the 
benefit  of  the  public,  by  order  of  the  Crown :  he  contracted  by 
leave  of  the  Crown,  and  is  like  a  trustee  for  the  public,  deriving 
no  benefit  whatever  to  himself  from  the  contracts  For  if  he  had 
acted  for  his  own  benefit,  there  would  have  been  no  occasion  for 
the  sign-manual.  Besides,  it  appears  that  in  point  of  fact,  so  far 
from  the  colonel's  making  use  of  these  stables,  his  horses  have 
never  stood  tliere.  So  that  in  no  point  of  view  whatever  can 
the  plaintiff  be  considered  as  the  occupier. 

Grose,  J*  declared  himself  of  the  same  opinion. 

Postea  to  the  pkdodff  (a). 

(a)  Vide  J?,  v.  HurHs^  pott.  3  vol  497.1  that  an  utupwr^  \S  stated  fo  to  be,  i«  liable, 
Aottgh  of  a  hoote  bdoDpas  ^o^  Croira.— J?.  v.  C^ok,  post.  3  vol  5x9.,  that  post- 
hones  employed  in  the  service  of  the  Crown  axe  not  liable  to  the  duty ;  and  EiktnMi 
V.  Briggt^  post.  4  ToL  6.,  that  the  rwnn  ^  stablei  JCBttd  by  a  ctlonel  for  the  iiae  of 
ihc  troop  u  liable  to  be  rated. 

HOARE 
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Friday,  HoARE  and  Another  against  Parker. 

April  1%^  ^ 

Wok«L  npROVER  for  plate  by  the  plaintiffs,  who  clMmcd  undcf 
no  lien  on  -*•  a  remainder- man,  agaiiist  the  defendant,  to  whom  it  was 
thVdttth  of  pawned  by  the  tenant  for  life.  Admiral  Stenvart  by  will  gave 
f!«nj|^'  ^^  his  plate  to  trustees  for  the  use  of  his  wife  durante  vidmtqU^  re- 
pwned  it  quiring  her  to  sign  an  inventory,  which  she  did  at  the  time  the 
t  InltS'c"  P'^^^  ^**  delivered  into  her  possession.  She  afterwards  pawned 
irmaiDdcr-  it  with  the  defendant  for  a  valuable  consideration,  who  had  no 
tibough  the  notice  of  the  settlement ;  and  before  the  commencement  of  this 
pavfnee  had  action,  shc  died.    A  demand  and  refusal  was  proved.  A  special 

nanotice  of  i  t    r         ».    <»       -r  «       ,       v..    .  w»j- 

the  settle-  casc  was  reserved  before  BuHer^  J.  at  the  last  Sittings  at  Jvesi^ 
TTcamp  ^^^^^9  Stating  these  facts  ;  and  the  question  was,  Whether  the 
tit.]  defendant  were  bound  to  deliver  up  the  plate  without  being  paid 

,/\     ,^  lu  ^c  money  fie  had  advanced  on  it  ? 

,.  ' .  Baldwin^  for  the  defendant,  declared  that  he  could  not  argue 

against  so  established  a  point  (a). 
Gibbs^  for  the  plaintiff. 

Per  Curiam, .  This  point  is  clearly  established,  and  the  law 
must  remain  as  it  is  till  the  Legislature  think  fit  to  providct 
that  the  possession  of  such  chattels  shall  be  a  proof  of  owner- 
.  ship. 

iPostea  to  the  plaintifis. 

{a)  Vide  1  Firn.  407.  %  Fern,  6^1,  HaHop  v.  Hoare^  3  Atk,  44.  CaJogam  yuXtmrntt^ 
t«T(;^43a.  F^iey'v*  Burritll^  Ibid.  435- 1  in  the  notes,  and  Bro,  Cba,  Cau  2S6.  25  Htm, 
6. 25* 


]p^;^,     ^^^  ^^^^  agr^in^/  The  Inhabitants  of  Sulgrave. 

If  a  master  HnHE  paupet,  Daniel  Plester,  being  settled  in  Sulgrave^ 
hdJ!^m^  ^^^^  fi^c  years  ago  was  hired  in  February  by  Mir.  Hoives 

tkaelma,       of  Siotichbury  to  sfcTvc  till  Old  Michaelmas  following,  and  served 

agree  for 

yearly  wages,  and  the  master,  while  he  is  taking  money  from  his  pocket  to  give  earnest,  tell  him  that 
It  thall  he  ahietU  a  firhugbt  mt  Michaelmas  beetMH  rf  hie  uttUmetii,  ami  ibM  be  will  give  him  thai 
time  to  gei  what  he  eam^  to  which  the  servant  assents,  this  is  a  mere  dispensation  with  service  for  that 
time,  and  not  such  an  exception  out  of  the  original  contract  as  will  make  the  hiring  insuflident  for 
the  purpose  of  gaining  a  settlement.  The  servant's  apprehending  that  the  master  would  not  have 
^iicd  him,  if  iie  bad  not  agreed  to  the  fonnight*s  abfcncc,  will  not  alter  tht  cue. 

him' 
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him  ^ccbrdingljr.  On  the  Friday  before  Old  Michaelmas,  his  mas^      1788. 

•  tcr  asked  him  if  he  would  stay  again ;  the  pauper  said  he  would,  ^ 

iif  they  could  agree  about  wages;  and  asked  five  guineas,  which  '^^^'^ 
the  master  thought  too  much.  The  pauper  immediately  set  The*inha- 
out  to  go  to  a  statute,  and  having  gone  about  ten  yards,  returned  """sCt*^ 
for  some  things  he  had  forgotten.  He  then  met  his  master  again,  oaAv^. 
Iivho  said  he  would  give  him  the  five  guineas,  and  gave  him  one 
shilling  as  earnest.  The  master,  while  he  was  putting  his 
hand  in  his  pocket  for  the  shilling,  said,  You  shall  go  away  a 
fortnight  at  Michaelmas^  because  of  your  Settlement}  and  I  will 
give  you  that  fortnight  to  get  what  you  can;  to  which  thft  pau- 
per then  agreed.  The  pauper  accordingly  went  to  his  father's, 
and  staid  a  fortnight ;  during  which  time  he  worked  for  Mr. 
Chester  in  digging  sand  on  Mr.  Hwjei^  land,  and  received  from 
Mr.  Chester  one  shilling  a  day;  and  once  or  twice  during  the 
fortnight  he  eat  at  Mr.  Howe/s.  At  the  end  of  the  fortnight  he 
went  to  Mr.  Howe/%,  and  continued  to  serve  him  at  Stouchhurj 
till  Ladydaj,  when  Mr.  Howes  removed,  and  the  pauper  with 
him,  to  Culnvorth.  Mr.  Howes  soon  after  died,  and  the  pauper 
continued  to  serve  Mrs.  Howes ^  in  Culworth,  till  the  time  when 
he  left  herj  and  he  then  received  his  wages  up  to  that  time 
from  a  relation  of  Mrs.  Howes  s  and  the  pauper  believes  that 
there  was  nothing  deducted  for  the  fortnight}  but  he  docs  not 
iremember  what  sum  he  received.  The  pauper  apprehended  that 
his  master  would  not  have  hired  him,  if  he  had  not  agreed  to  go 
away  for  the  fortnight.  This  piece  of  evidence  was  objected  ip 
by  the  counsel  for  die  appellants;  but  the  Court  put  the  ques- 
tion. 

The  Court  of  Quarter  Sessions  for  Buckinghamshire^  being  oi 
opinion  that  the  pauper  gained  no  settlement  by  his  service  with 
Mr.  Howes,  confirmed  the  order  of  justices,  by  which  the  pau- 
per was  removed  from  Westhury  to  Sulgrave  in  the  county  of 
^orthafftptofi* 

Dajrell  and  Lowndes,  in  support  of  the  order  of  Sessions,  con-^ 
tended  that  these  two  hirings  and  services  could  not  be  coupled 
together,  so  as  to  give  the  pauper  a  settlement  in  Stpuchhtry, 
because  there  was  a  chasm  between  those  services  for  a  fortnight.  • 
tt  is  true  indeed  that  some  words  of  the  agreement  for  the  last 
year  seem  to  imply  that  the  fortnight  was  to  be  considered  a$ 
part  of  the  time  for  which  the  servant  was  hired:  but  as  the 
Wbde  conversation  passed  at  the  same  timcj  the  difieient  parts 

of 
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1788.    of  it  mast  be  taken  as  forming  one  contract ;  so  that  befat  the 
master  gave  the  shilling  as  earnest^  which  is  the  period  when 


^^^ma^  the  contract  was  completed,  it  was  stipulated  by  both  parties  that 
The  inba*  the  pauper  should  not  come  into  his  master's  service  till  after  the 
SuL-      expiration  of  a  fortnight.    This  agreement  should  have  been 
ciAVE.    mQyc  explicitly  stated  by  the  Sessions ;  biit  it  may  be  sufficiently 
collected  from  the  evidence  which  they  have  returned,  that  these 
conversations  between  the  master  and  the  servant  only  formed 
difierent  parts  of  the  same  contract :  and  though  the  case  has  art* 
fully  divided  them,  the  Court  cannot  but  see  that  it  was  an  entire 
agreement  This  was  not  an  absolute,  but  a  conditional,  hiring^ 
it  being  expressly  provided  that  the  pauper  should  not  enter  into 
the  master's  service  for  a  fottnight:  it  therefore  was  an  excep- 
tion out  of  the  original  contract,  and  thus  defeats  the  settle* 
ment    ^^m  cannot  be  contended  to  be  a  dispensation  with  the 
fortnight's  service  on  the  part  of  the  master,  on  the  ground  that 
the  contract  was  before  completed  which  was  obligatory  on  both 
parties,  and  therefore  that  it  was  not  in  the  power  of  the  master 
to  except  that  time  out  of  the  original  hiring*,  because,  if  tho 
whple  of  this  conversation  be  taken  together,  the  latter  part  must 
be  considered  as  an  explanation  of  the  former,  and  the  agreement 
was  not  completed,  or  binding  on  either  party,  till  the  whole  of 
it  had  passed.  For  it  is  to  be  observed,  that  this  was  not  an  ex- 
press hiring  for  a  year,  but  only  a  general  hiring,  which  the 
law  construes  into  an  hiring  for  a  year,  if  nothing  to  the  con- 
trary appear:  but  as  it  only  arises  by  presumption,  it  may  be 
explamed.     In  The  King  v.  St.  Petef^s  in  DorchisUr  (a)^  Lord 
Mansfield  said,  *«  An  indefinite  hiring  is  only  a  hiring  for  a  year, 
««  where  the  nature  of  the  service  and  subsequent  facts  concur  to 
«  render  it  probable  that  it  was  so  meant."    But  here  it  appears 
to  have  been  the  intention  of  the  parties  that  this  should  not  be 
such  an  hiring,  and  that  the  pauper  should  not  gain  a  settlement 
by  the  service.    It  was  competent  to  the  parties  to  enter  into 
such  an  agreement,  even  though  it  were  expressly  stated  as  a  rea* 
son,  that  the  pauper  should  not  gain  a  settlement  by  the  sdr« 
vice.   This  was  so  determined  in  The  King  v.  The  Inhabitants  of 
MursUy  (b).  But  farther,  there  is  nothing  inconsistent  in  saying, 
that  after  a  hiring  for  a  year^i  there  may  be  an  exception  of  part 
of  it,  which  will  defeat  the  settlement;  as  in  lie  King  v.  The 

(*)  Burr.  S.  C.  513.  (*)  A9ii,  I  ToL  694. 

Inhabitants 
5 
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inhabitants  of  Biticfs  Hatfield  {a\  where  the  pauper  was  hired     1 788. 

fot  a  jear^  with  liberty  to  let  himself  for  the  hanrest  month  to  

any  other  person.    Then  if,  where  the  parties  hive  expressly  '^^^"* 
contracted  for  a  whole  year,  they  are  afterwards  at  liberty  to  'J^  ^^ 
control  it  by  excepting  a  part  of  it,  surely  in  such  a  case  as  dte      sol- 
present,  where  rherc  is  up  predu  hiring  for  a  year,  but  where    <»»a^«* 
it  is  only  to  be  pmumed  to  be  of  such  a  nature,  it  may  be  ex- 
plained by  the  parties  at  the  time  of  entering  into  the  contract. 
The  cases  of  The  King  against  The  Inhabitants  of  BuchUmd 
Denham  (i),  and  The  King  against  The  Inhabitants  of  Emping^ 
ham  (r),  were  cited  to  shew  that  this  agreement  must  be  con- 
sidered as  making  an  exception  in  the  original  contract.  It  can- 
not be  contended  on  the  other  side  that  this  is  a  fraudulent  con* 
tract,  for  fraud  is  not  stated  by  the  Sessions ;  so  that  thb  Court 
cannot  go  upon  the  ground  of  fraud  {d).  And  indeed  a  contrary 
inference  is  to  be  drawn,  for  the  Sessions  have  stated  that  the  pau- 
per gained  no  settlement  under  the  terms  of  this  hiring,  which 
was  in  effect  considering  it  not  as  fraudulent.  If  the  contract  had 
been  such  that  the  master  would  have  had  the  benefit  of  the  ser- 
vice, and  the  exception  out  of  the  service  had  been  used  merely 
as  a  colour  to  prevent  the  servant's  gaining  a  settlement,  that* 
might  have  afforded  a  reason  for  the  Sessions  to  adjudge  the  con- 
tract fraudulent.  But  in  the  present  case,  as  the  master  was  not 
only  bound  by  the  teri^s  of  the  agreement  to  lose  part  of  the 
pauper's  service,  but  as  he  did  in  fact  lose  it,  there  is  no  room 
even  for  the  imputation  of  fraud. 

ErsUne  and  Wilson,  contrh,  were  stopped  by  the  Court. 

AsHHUBST,  J.  The  rule  established  in  these  kind  of  cases  is 
this:  where  there  is  a  bona  fide  exception  of  part  of  the  time  at 
the  time  of  the  hiring,  that  is  not  an  hiring  for  a  year:  but  if 
there  be  no  exception  at  the  time  of  making  the  original  contract, 
then  a  permissive  absence  is  considered  as  a  dispensation  of  part 
of  the  service  by  the  master ;  and  it  does  not  operate  in  the  same 
way  as  an  exception  out  of  the  original  contract,  which  defeats 
the  settlement.  And  the  question  whether  it  be  one  or  the 
other,  must  depend  on  the  particular  circumstances  of  each  case- 
in diis  case  there  was  a  complete  hiring  for  a  year  at  the  time. 
The  parties  having  disagreed  on  the  terms  proposed,  the  pauper 
went  away:  but  on  his  return  his  master  said  he  would  give  him 

^     («)  Bnrt.  &  C.  439.  (i)  J?«rr.  S.  C.  694. 

(c)  lUd.  S.  C.  791.  (/)  Sira.  Sj.    Bwrr,  S.  C.  x66.  770. 

the 
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1788.     the  fire  guineas^  which  he  agreed  to  accept^  and  gave  him  one 
■  shilling  earnest.   It  is  likewise  stated,  that  while  the  master  was 

rtt  Kino  pu^jj^g  {^3  j^j^^  '^^^  ^3  pocket,  he  told  the  pauper  he  should 


The  inha-  go  awzj  for  a  fortnight.   But  the  contract  was  complete  before 
SuL-      that  time;  and  what  passed  afterwards  can  only  be  considered  as 

ciuTE.    21  dispensation  with  die  senrice.  For  at  that  time  the  master  had 
a  complete  right  to  his  senrice  for  a  year,  and  the  pauper  had 
agreed  to  serve  him  for  that  time,  and  the  one  shilling  earnest 
was  to  bind  the  agreement  for  a  year  for  the  five  guineas  1  other- 
wise it  appears  to  be  giving  the  servant  more  than  he  originally 
asked  for  the  whole  year,  for  serving  him  for  a  shorter  period*  . 
If  then  the  contract  were  complete  before  any  thbg  was  said 
relative  to  the  fortnight's  absence,  this  was  a  dispensation  with 
the  service,  and  not  an  exception  out  of  the  original  contract. 
An  exception  is  a  stipulation  on  the  part  of  the  person  for  whose . 
benefit  it  is  introduced;  but  here  it  was  not  made  on  the  request 
of  the  servant,  but  on  the  o£fer  of  the  master.     And  it  appears 
that  he  said  it  was  for  the  express  purpose  of  preventing  the 
pauper's  gaining  a  settlement.  That  is  not  such  a  reason  as  the 
Court  would  give  much  countenance  to.    Whether  indeed  the 
Sessions  might  not  have  determined  this  on  the  ground  of  fraud, 
was  for  their  consideration.     As  it  is,  there  is.no  occasion  to 
go  into  that  ground,  as  we  are  of  opinion  that  this  was  a  dispen- 
sation with  the  service.  With  respect  to  the  servant's  apprehen- 
sbn,  which  is  stated  in  the  case,  that  cannot  vary  the  question ;    . 
we  are  to  decide  on  the  terms  of  the  contract,  and  not  on  the  ap- 
prehension of  the  pauper. 
BuLLER,  J.  and  Grose,  J.  of  the  same  o^iinibn. 

Rule  absolute. 


Robinson  against  Hardcastle  and  Others. 

npHE  following  certificate  was  sent  to  the  Lord  Chancellor 
-*■    in  this  case  (a)  i 

<<  Having  heard  counsel  on  the  case  above  referred  to  us,  we 
«  are  of  q>inion  that  Elizabeth  RoUnsm  did  not  take  (b)  any  estate 
«  or  interest  under  the  said  indentures  of  lease  and  release,  and 
«  settlement,  of  the  13th  and  i4Cfa  of  Jufy  1773,  ^^^  ^^  ^^ 
<«  will  of  the  said  James  Dunn^  her  fadierj  in  ^t  part  of  the 

(«)  Ante,  t4X.  (f)  Poit.  7S1. 

«  estate 
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'<  estate  of  Greats  Cbibonj  comprised  In  the  said  settlement^  1788. 
<(  which  lies  on  the  east  side  of  the  post  road  leading  from 
^^  Rushy  Ford  to  Ferry  HiU. 


KOBINtON 


Ha 


«  W.  H.  Asbhitrit.  Hard. 

«  F.  BulUr. 
«  N.  Grose!* 


The  Kino  against  The  Commissioners  of  Excise.     SjOMtniMy, 

^  April  i^, 

npHIS  was  a  ru]e>  calling  on  the  commissioners  of  excise  to  A  pmoa 
^   shew  cause  why  a  mandamus  should  not  be  directed  to  J|*^*"e* 
them,  commanding  them  to  grant  a  permit  (a)  to  James  Cad-  ckakr  info- 
nuaUader  Parker^  for  the  removal  of  six  pipes  of  wine  from  the  mustuke' 
vauks  of  Parker  to  the  vaults  of  Messrs.  7.  and  £.  Bateman.  T^'^^l. 

^  oenccy  ana 

The  rule  msi  at  first  likewise  ordered,  «  that  all  proceedings  to  enter  his 
^<  seize  the  said  wines,  as  unentered  stock  in  the  hands  of  a  ^d^e  he ' 
«« dealer,  be  stayed  in  the  mean  time;**  but  the  Court  after-  Jjjjjj^'jj 
wards  ordered  it  to  be  struck  out,  on  the  motbn  of  the  Attorney-  dealer  in 
General.     It  appeared  by  the  affidavits,  that  Parker^  proposing  ^J^jj^^, 
to  take  up  the  business  of  a  dealer  in  foreign  wine,  on  the  15th  penntt  to 
of  June  1787,  gave  orders  for  a  parcel  of  wines  from  Oporto,  wine  »w. 
On  the  19th  of  June  he  purchased  six  pipes  of  port  at  a  public  ^J^^^j*"* 
sale  of  wines  by  auction;  to  remove  which  to  his  vaults  he  before  he 
regularly  obtained  a  pennit  from  the  officer  of  exc»e.    In  ^  {.^^r  '^ 
tember  last  he  sold  two  pipes,  (his  wine  from  Oporto  not  being 
then  arrived,)  and  in  order  to  enable  him  to  deliver  them,  he 
took  out  a  licence  (^),  directed  to  be  taken  out  by  persons  dealing 
in  foreign  wines,  and  made  the  entry  (r)  of  the  vaults ;  of 
which  he  gave  notice  to  the  excise  officer,  requesting  the  officer 
to  take  aa  account  of  his  stock.    The  officer  refused  to  give 
credit  for  the  wines  in  his  cellar,  though  the  permit  was  shewn 
to  him,  assigning  as  a  reason,  that  the  permit  was  dated  before 
he  had  taken  out  his  licence,  or  made  an  entry  of  his  vaults. 
Parker  swore  that  he  did  not  intend  to  commence  the  business 
till  the  arrival  of  his  wine  from  abroad  \  and  that  he  had  no 
intention  of  defrauding  the  revenues. 

The  AttorniyXieneral^  SoUcitor-Generalf  Bearerofi  and  Wood^ 
shewed  cause  against  the  rule ;  insisting  that  Parker  was  not 
entitled  to  have  ;he  permit  which  he  demanded,  upon  the  true 

W  a6  Grt.  3.  t.  59.  (I)  s.  g,  (*)  &  i». 
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1788.     construction  of  this  act  of  parliament.    The  eighth  section 
enacts,  that  no  person  shall  dealin  or  sell  foreign  vrines  by  whole- 
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aJ^t^  sale,  without  first  taking  out  a  licence.  Parler  having  introduced 
The  Com-  thc  wine  in  question  into  his  cellar  as  a  private  person,  though 
^Excise!  with  a  view  of  afterwards  selling  it,  and  having  since  taken  out 
a  licence,  now  demands  a  permit  from  the  commissioners  of 
excise  to  remove  it  from  his  vaults  to  the  vaults  of  a  purchaser. 
Therefore  thc  only  question  is,  at  what  time  he  commenced  to 
be  a  dealer.  They  contended,  that  he  must  be  considered  to  be 
a  dealer  at  the  time  when  he  bought  the  wine.  For  the  act  in- 
tended that  all  wine  which  should  be  brought  into  the  cellar  of 
a  dealer,  should  be  brought  in  under  the  ii^spection  of  the  excise 
officers ;  and  the  licence  which  is  directed  to  be  taken  out  by 
the  merchant,  only  extends  to  wine  bought  subsequent  to  it ;  £or 
the  act  says,  that  no  person  shall  deal  in  or  sell  wine  without ^j/ 
taking  out  a  licence.  And  here  it  is  admitted  by  the  person  who 
makes  this  applicatbn,  that  he  laid  in  this  wine  in  contempla- 
tion of  becoming  a  dealer.  The  words  in  the  act  are  in  the  dis- 
junctive, deal  in  &r  sell  \  therefore  the  Legislature  clearly  had  in 
view  a  dealing  without  selling ;  so  that  buying  in  this  instance 
with  an  intention  of  selling,  is  within  the  meaning  of  the  act. 
Besides,  the  commissioners  of  excise  are  called  upon  to  certify 
that  the  duty  on  this  wine  has  been  paid  (a),  which  they  cannot 
know,  as  the  wine  was  not  laid  in  under  the  inspection  of  their 
officers.  If  this  were  not  the  true  construction  of  thc  act,  there 
would  be  a  great  opening  to  fraud;  for  a  person  intending  to 
deal  in  wine  would  easily  defraud  the  revenue  of  the  duty  on  the 
wine,  by  saving  any  number  of  permits  taken  out  by  himself, 
and  afterwards  smuggling  a  quantity  of  wine  to  answer  the 
amount  of  them.  Now  as  these  permits  might  be  used  a  second 
time,  the  Legislature  foresaw  that  they  would  not  be  a  sufficient 
check  upon  dealers,  and  therefore  they  required  the  excise  officers 
to  take  an  account  of  all  wines  to  be  brought  into  their  cel- 
lars. For  a  permit  relating  to  a  quantity  of  wine  brought  in  at 
one  time,  is  no  proof  that  die  duty  on  the  nvine  which  the  dealer 
desires  to  remove  at  another  has  been  paid;  and  unless  the  offi- 
cers of  excise  actually  know  that  the  duty  has  been  paid,  they 
cannot  grant  the  permit  which  is  now  requested,  certifying  that 
such  duty  has  been  paid.  But  if  there  be  any  doubt  on  this  part 
of  the  act|  it  is  made  clear  by  the  general  clause  of  reference. 

W^.30. 

The 
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The  fifty-fourth  section  enacts^  that  all  the  powers,  direcdons,      1788. 
rules,  penalties,  forfeitures,  clauses,  matters,  and  things,  which 


TheKiiffo 


in  and  by  the  12  Car.  2.  or  by  any  other  hw  now  in  force  re-  ^^J^" 
lating  to  the  revenue  of  excbe  upon  beer,  ale,  or  other  liquors,  V^.  Co«n^ 
are  provided  for  managing,  recovering,  adjudging,  or  ascertain-  excih. 
ing,  the  duties  thereby  granted,  shall  be  practised  and  put  in 
execution  for  managing,  raising,  recovering,  and  paying,  the 
duties  upon  wine,  (fc.  Now  by  the  i  ith  section  of  the  6  Geo,  i . 
r.  ai.  persons  who  Intend  to  become  dealers  in  spirits  are  di- 
rected to  make  an  entry  of  their  warehouses  i^tre  they  take 
such  spirits  into  their  possession ;  and  the  13th  section  enacts 
that  no  spirits  shall  be  brought  into  such  warehouses  nvitbout 
first  giving  notice  thereof  to  the  fifficers  of  excise ;  therefore  by  in- 
corporating that  act  of  parliament  with  the  present,  which  may 
be  done  by  the  clause  of  reference,  it  is  manifest  that  Parier 
should  have  entered  his  warehouse  before  he  laid  ia  his  wine, 
and  that  he  should  have  given  notice  to  the  officer  of  his  inten- 
tion of  laying  it  in. 

Erskine  and  Lane,  in  support  of  the  rule.  The  whole  argu- 
ment on  the  other  side  is  founded  on  the  idea  that  Parker  was  a 
dealer  at  the  time  he  purchased  the  wine  in  question.  But  in 
order  to  prove  that,  it  must  be  determined  that  the  contempla- 
tion to  become  a  dealer  constitutes  a  dealer  within  this  act. 
Now  a  dealer  is  a  general  word,  comprehending  selling  as  well  as 
buying i  or  at  least  he  must  profess  to  sell.  But  here  it  is  ex- 
pressly sworn,  that  Parker  had  no  intention  of  selling  before  the 
arrival  of  his  wine  from  abroad.  If  such  be  the  common  ac- 
ceptation of  the  word,  something  must  be  shewn  to  prove  that 
the  Legislature  used  it  in  a  more  enlarged  sense  in  this  statute : 
but  there  is  no  one  instance  in  the  act  in  which  dealing  means 
hiying  only;  and  if  such  had  been  the  intention  of  the  Legislature, 
they  would  have  used  the  word  '«  buyer,"  and  not  "  dealer.'* 
And  the  Court  will  not  put  a  difierent  interpretation  on  the 
word  from  that  in  which  it  is  used  in  general,  as  very  severe 
forfeitures  will  attach'  upon  it.  Buying  alone  will  not  make  the 
person  buying  a  trader  within  the  statutes  relating  to  bankruptcy. 
No  commission  of  bankrupt  could  be  taken  out  against  a  person 
who  only  buys.  A  person  may  entertain  the  idea  of  becoming 
a  dealer  on  some  future  contingency,  such  as  the  success  of  an 
adventure :  but  that  act  of  the  mmd  must  afterwards  be  carried 
into  execution  \  for  if  such  conpngency  do  not  happen,  the 

party 
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1788.     party  does  not  intend  to  become  a  dealer.    Here  the  paftj  a^ 
tually  becomes  a  dealer  by  taking  out  a  licence :  but  it  would 


^^a^ir°  be  very  unjust  to  subject  him  to  all  the  penalties  cff  the  act  bc- 
The  Cora-  fore  he  takes  out  the  licence;  for  if  he  ought  to  be  considered 
ExcuB.^  as  a  dealer  at  the  time  he  bought  his  wine,  this  very  witie  would 
be  subject  to  condemnation^'he  not  having  taken  out  a  licence  at 
that  time.     And  if  the  commissioners  of  excise  had  intended  to 
dispute  this  question,  they  should  have  proceeded  agsunst  Parher 
as  for  a  forfeiture,  if  the  mere  act  of  buying  makes  him  a  dealer 
within  the  act.     Under  this  act  of  parliament  Parher  was  not 
bound  to  give  notice  to  the  excise  officers  when  this  stock  was 
laid  in.    This  is  a  casus  onussus  in  the  statute,  which  only  re- 
quires dealers  at  the  time  when  it  passed  to  give  notice  within 
three  days  \  but  no  provision  whatever  is  made  for  those  who 
were  to  become  dealers  after  it  passed.     According  to  the  con- 
struction  contended  for  by  the  other  side,  if  a  quantity  of  wine 
came  to  a  person  as  executor,  he  never  could  obuin  a  licence  to 
sell  that  wine  as  a  dealer.  With  rc^ct  to  the  general  <:lau$e  of 
reference,  which  it  is  contended  incorporates  the  6  Geo.  i.  r.  ai. 
vath  it,  that  only  refers  to  the  povirers  given  to  magistrates,  ^c. 
of  seizing  the  commodities,  or  to  the  manner  pf  recovering  or 
mitigating  penalties ;  but  it  cannot  apply  to  the  particular  regu- 
lations relative  to  each  s^rticle  on  which  a  duty  is  imposed.  The 
general  clause  of  reference  cannot  supply  any  defect  in  the  enact- 
ing  part  of  this  statute  so  as  to  create  a  forfeiture.    But  even 
admittitig  that  this  general  clause  could  refer  to  the  former  act 
in  all  particulars,  ^ill  it  leaves  the  question  where  it  was  before, 
for  that  act  only  applies  to  dealers,    A  difficulty  has  been  raised, 
that  the  commissioners  of  excise  cannot  grant  this  permit,  be- 
cause they  must  thereby  certify  that  the  duty  has  been  paid, 
which  they  cannot  do,  as  the  wine  was  not  brought  in  undev 
their  inspection.  But  the  permit  sufficiently  proves  the  payment 
of  the  duty;  and  the  manner  in  which  the  officers  are  informed 
of  such  payment  is  immaterial.     Besides,  the  words  of  the  act 
are  in  the  disjunctive,  <<  expressing  that  the  duty  of  such  wine 
«  has  been  paid,  or  that  the  same  was  part  of  the  stock  of  some 
<<  dealer,  of  which  an  account  has  been  delivered  in  at  the  office 
<<  of  excise.*'  Supposing  however  the  Court  should  be  of  opinion 
that  the  stock  should  have  been  brought  in  under  the  inspection 
of  the  officers  of  excise,  still,  as  Parker  ha^  obtained  a  license  to 
deal  in  foreign  wines,  the  commissioners  of  excise  are  bound  t^ 

grant 
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grant  a  permit  to  remove  his  wine.    Their  office  in  this  tespect     1788. 

is  merely  ministerial,  and  they  hare  no  discretion.  When  Parker  — 

hsLS  removed  this  wine,  tf  they  arc  of  opmion,  under  these  cir-  ^^"^ 
cumstances,  that  it  is  forfeited^  then  the  question  will  arise  upon  'Hie  Com- 
the  construction  of  the  act,  Whedicr  Patter  were  bound  to  take     Swse. 
out  a  licence  before  he  bought  the  wine  ?  but  at  present  their 
opposition  is  premature.    The  question  of  fraud  cannot  arise  is 
this  case,  as  no  fraud  has  been  attempted  to  be  imputed  to  the 
person  making  this  application. 

A.  HHUR8T,  J.  This  act  of  parliament  ought  to  receive  such 
a  liberal  construction  as  will  most  probably  remedy  the  incon- 
veniences which  were  intended  to  be  remedied  by  it.  This  is 
not  a  question  whether  Pflri^  has  incurred  a  forfeiture}  but 
whether  he  be  in  such  a  situation  as  that  the  G>urt  ought  to 
grant  this  mandamus.  Now  an  application  for  a  mandamus  is  an 
ajpplication  to  the  discretion  of  the  Court ;  a  mandamus  is  a  prero- 
gative writ,  and  is  not  a  writ  of  right ;  therefore  the  Court  ought 
not  to  gram  a  mandamus  to  the  commissioners  of  excise,  unless 
they  see  that  the  officer  has  done  wrong  in  refusing  the  permit. 
Now  I  do  not  think  that  he  has  done  wrong  in  this  case :  as  the 
wine  in  question  was  not  brought  into  Parkef^%  vaults  in  such  a 
regular  course  as  comes  within  the  general  purview  of  the  act. 
It  was  the  object  of  the  act  to  prevent  frauds }  and  it  may  be 
collected  that  it  was  not  the  intention  of  the  Legislature  that  any 
person  should  have  a  licence  to  sell  wine,  unless  the  officer  g^ 
excise  were  satisfied  that  the  wine  was  brought  into  his  cellar 
in  the  regular  way ;  for  which  reason  it  requires  that  the  wine 
shall  be  brought  in  under  his  inspection.  The  eighth  sec- 
tion of  this  act  of  parliament  enacts  "  that  no  person  shall  deal , 
<(  in  or  sell  foreign  wine  by  wholesale,  without  first  taking  out  a 
«*  licence  for  that  purpose  "  For  the  purposes  of  this  act  I 
think  a  man  does  commence  to  be  a  dealer  from  the  moment 
when  he  buys  the  wine  with  an  intention  to  sell  it  again.  I  do 
not  mean  to  say  that  he  is  so  for  every  purpose ;  as  for  instance^  . 
to  subject  him  to  the  bankrupt  laws,  or  to  incur  forfeitures :  but 
for  this  purpose  he  does  then  become  a  dealer.  On  the  true 
construction  of  this  act  of  parliament  I  am  of  opinion  that 
Parker  J  before  he  brought  this  wine  into  his  cellars,  should  have 
complied  with  all  the  requisites  which  were  intended  as  checks 
by  the  act :  otherwise  it  would  b^  an  inlet  to  all  those  frauds 
against  which  the  statute  meant  to  guards  aud  dhe  act  itself 

Vol.  11.  Cc  would 


3S«  CASES  iw  EASTER  TEltM* 

• 

iyit.     would  be  nugatory.    The  merchant  must  not  only  have  regular 
■  ■  permits  for  all  the  wine  brought  into  his  cellar ;  but  the  act  in- 

TheKiNo  tended  to  impose  further  rcstrictionb  on  him,  by  requiring  that 
The  Com-  the  excise  officer  should  have  notice  when  the  wine  is  to  be 
^cisi?^  brought  in  j  otherwise  the  officers  could  not  put  into  executioii 
the  checks  imposed  by  thisact)  nor  guard  against  any  increase  of 
Ac  stock.  But  this  wine  was  brought  into  Parker's  cellara 
scTcral  months  before  such  notice.  Therefore  on  the  general 
view  of  this  act,  and  the  intention  of  it,  it  appears  that  this 
tirine  was  not  so  regularly  brought  into,  his  stock,  as  that  the 
officer  was  bound  to  grant  the  permit  required,  recognizing  it  as 
part  of  the  stock  of  a  dealer  in  wine.  Thus  it  stands  independ- 
ently of  the  general  clause  of  reference  to  the  former  excise  laws  t 
'  but,  if  it  were  necessary  to  call  that  in  aid  of  the  present  ques- 
tion, I  diink  that  it  does  incorporate  the  6  Geo.  i.  c.  ai.,  quotid 
hocj  into  this  act  of  parliament ;  and  that  statute  (a)  enacts,  that 
no  spirits  diall  be  brought  into  the  merchants*  warehouses  till 
they  have  been  duly  entered,  and  notice  thereof  given,  to  the 
officers  of  excise.  But  there  is  no  occasion  to  have  recourse  to 
the  former  act ;  for  .the  intention  of  the  Legislature  appears 
suffidenrly  plain  from  the  act  in  questiom 

BuxxBE,  J.  The  first  question  is,. what  is  meant  by  zdederin 
this  act  of  parliament  ?  I  am  of  opinion  that  according  to  the  true 
construction  of  it  a  hujer  is  a  dealer  for  this  purpose.  This 
bears  no  analogy  to  the  case  of  bankrupts  within  the  bankrupt 
laws  \  for  there  the  words  of  the  statutes  (h)  are  ''  a  person  who 
<<  seeks  his  living  by  hufing  and  selling  /*  therefore  ^to  constitule 
a  trader  within  those  acts  there-must  be  both  a  buying  and  sell- 
ing. But  here  the  words  are  in  the  disjunctive,  <<  deal  in  or 
<<  sell  f  and  we  cannot  vary  the  meaning  of  them  by  construing 
them  to  be  buying  and  selling ;  dealing  mu^t  mean  something 
which  does  not  include  selling.  This  act  of  parliament  has 
three  classes  of  persons  in  view;  first,  those  who  were  traders 
before  the  passing  of  the  act,  on  whom  particular  restrictions 
are  added  by  the  sixteenth  section.  But  this  does  not  fall  within 
that  description.  Secondly,,  those  who  become  dealers  aftor- 
wards,  upon  whom  the  eighth  section  attadbes.  Thirdly,  those 
who  are  not  dealers,  but  who  are  possessed  of  a  quantity  of 
wine  which  they  wish  to  dispose  of;  that  is  provided  for  by  the 
tenth  section.  It  is  enacted  by  the  eighth  section,  that  no  person 
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siball  deal  in,  or  sell  uy  wme  iinthout  first  taking  out  a  licence ;     1788. 
therefore  any  person  who  intends  to  become  a  dealer  must,  — — 
under  this  aet^  lake  out  his  licence  before  he  does  any  act  of     ^^ 
dealing  j  and  hsyifig  is  an  act  of  dealing.     And  here  it  appears  ^^^^ 
that  Parkir  did  not  take  out  his  licence  before  he  purchased  the    Excise 
wine  in  question.    The  thirtieth  section  only  applies  to  those 
who  are  duly  licensed,  that  b  duly  licensed  at  the  time  of  doing 
the  first  act  of  dealing,  which  is  buying.    This  section  requires 
the  officer,  who  grants  the  permit,  to  certify  one  of  three  things  ^ 
either  that  the  duty  has  been  paid ;  that  the  wine  has  been  con- 
tiemned ;  or  that  it  is  part  of  the  stock  of  some  dealer :  but  that 
stock  only  relates  to  the  stock  of  those  who  were  dealers  before 
the  passing  of  the  act.  In  diat  case  they  have  some  rules  to  gdide 
them ;  so  if  goods  be  condemned,  the  officers  cannot  mistake- 
But  in  the  other  case,  it  is  strange  to  say  that  the  officers  shall 
be  compelled  to  certify  that  to  be  true  which  they  cannot  know, 
unless  the  wine  were  brought  in  under  their  inspection :  now 
that  they  would  be  enabled  to  do^  if  they  had  notice  before  it 
,  was  brought  in.    With  regard  to  the  argument  which  has  been 
drawn  from  the  general  clause  of  reference,  which  it  is  con- 
tended incorporates  the  statute  of  6  Ge9.  i.  into  this;  as  far  as 
statutes  are  in  fori  fuateridf  they  may  be  taken  into  considera- 
tion together,  as  to  the  general  provisions  of  the  act:  but  I 
think  there  is  a  great  deal  of  weight  in  the  argument  of  the 
counsel  in  support  of  the  rules  as  to  the  extent  to  whiclfi  that 
doctrine  is  to  be  applied.    But  it  is  not  necessary  to  determine 
that  point  in  tlus  case. 

Grose,  J.  I  have  no  doubt  on  the  construction  of  this  act 
of  parliament.  For  if  the  prosecutor's  construction ,  were  to 
prevail,  it  would  open  a  door  to  so  many  palpable  frauds,  that 
the  intention  of  the  Legislature  would  be  entirely  frustrated. 
The  question  is.  Whether  they  meant  that  a  dealer  should  or 
should  not  be  permitted  to  send  wine  out  of  his  cellars  unless 
it  has  been  regularly  entered  under  the  inspection  of  the  excise 
officers  ?  I  am  clearly  of  opinion  that  he  has  no  such  right  in  ' 
any  case.  There  are  two  classes  of  persons  entitled  to  permits 
under  this  act  \  dealersj  and  those  who  are  not  so.  As  to  the 
dealers,  the  thirteenth  section  shews  in  what  manner  permits 
are  to  be  granted  to  them,  requiring  the  certificate  of  the  excise 
officer  that  the  duty  has  been  paid.  Now  it  is  not  possible  t)iat 
the  officer  can  certify  that  fact,  unless  the  wine  be  brought  in 

C  c  2  under 
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1788.    under  his  inspection.    It  has  been  asked  in  the  coarse  of  the 
argument  at  what  time  a  man  commences  to  be  a  dealer:  I 


'^^^^^  think  that,  for  the  purposes  of  this  act,  he  must  be  considered 
The  Com-  to  bc  a  dealer  when  he  purchases  the  wine  and  brings  it  into 
"EtcMi.    ^^  cellar;  for  the  act  undoubtedly  means  that  the  person  shall 

make  his  entry  before  he  has  the  wine  in  his  possession  for  the 

purpose  of  sale. 

Rule  discharged. 


SMh,rday,        j^rd  LoNSDALE  and  Others  against  Church. 

April  19th.  ^ 

In  an  action  rTiHE  defendant,  on  being  appointed  receiver  of  the  harbour^ 
i^Jj^.*437!  ^^^^  ^^  Wbitehavim  by  the  plaintjfli,  who  were  trustees 

6  Ibid.  564.  for  carrying  into  execution  several  acts  of  parliament  relating  to 
]^^  '  that  harbour,  entered  into  three  bonds  of  two  thousand  pounds 
d^m  *T*'  ^**^'^»  conditioned  to  account  to  the  plainrifis  for  all  sums  so 
nay  be  re-  received  by  him.  The  defendant,  on  being  called  upon  by  the 
more^'  trustees  to  account,  admitted  that  he  had  5400/.  in  his  hands; 
the  amount  but  the  tnistecs,  conceiving  that  he  had  received  interest  for 
nalty!  '*'  scvcral  parts  of  that  sum,  filed  a  bill  in  equity  to  compel  a  dis- 
to^  with  covery ;  and  having  in  the  mean  time  brought  three  several  ac- 
cottdition  to  tions  against  him  on  these  bonds,  the  defendant  obtained  a 
rooney^io  be  Tulc  Calling  ou  the  plaintiffs  to  shew  cause  why  the  proceedings 
T*c^'  in  two  of  the  actions  should  not  be  stayed  on  payment  of  the 
will  not  two  penalties  into  Court  i  and  why  it  should  not  be  referred  to 
wSdinM"  ^^  master  to  see  what  was  due  to  the  plaintiffs  for  principal 
upon  pay-  upon  the  Other  bond,  and  why  on  payment  of  what  the  master 
MitJ  into*  should  think  due^  together  with  costs  to  bc  taxed,  all  further 
^°"e  da^'  P'^^^^c^^^^g'  should  uot  also  be  stayed  in  that  third  action, 
maget  may  Wood  now  shcwcd  cause  against  the  rule,  insisting  that  the 
^Elrad"  Court  could  not  stay  the  proceedings  in  the  actbns  on  these 
that  bonds,  because  the  statute  4  jfnn.  c.   16,  did  not  extend  to 

them.  The  lath  and  13th  sections  of  that  act  only  relate  to 
bonds  conditional  for  the  payment  of  a  lesser  sum  at  a  day  or 
place  certain ;  but  these  bonds  are  neither  conditioned  for  the 
payment  of  any  precise  sum,  nor  on  a  day  certain.  This  appli- 
cation is  intended  to  get  rid  of  interest,  and  to  defeat  the  effect 
of  the  bill  in  equity. 

Ctamire^ 


amount. 
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Ciamire,  in  aupport  of  the  rule.    As  to  t^o  of  these  bonds,     1788. 

the  apjAii^iition  is  grounded  upon  the  payment  of  both  tfie  pc-  • 

n^ltics  into  Court,  which  is  all  that  the  parties  can  xecovcr  in  •LordLoMs- 
tliOQe  AQtipns.     In  fTbUe  v.  Sealgy  (a) where  a  bond  was  givenby      ^h^ 
a  surety  ifor  the  payment  of  rent,  it  was  hdd  that  the  bond  was    ^■''""- 
only  a  security  to  the  amount  of  the  penalty.    Lord  MansfiiU 
said  that  the  tsue  meamng  of  the  statute  8  tt'p  »^.  3.  c.  11. 
was  that  a  plaintiff  should  not  upon  every  breach  be  obliged  to  go 
into  a  Court  of  equity  to  have  issues  directed  of  quantum  damm^ 
fieatus.    The  same  construction  was  put  upon  that  statute  in  ' 

Brangmn  v.  Ptmt  {h\  and  that  was  not  a  bond  conditioned 
for  the  payment  of  a  lesser  suoi  on  a  particular  day,  but  a  bond 
of  indenwity  to  a  parish  against  the  burthen  of  a  bastard  child. 
These  kinds  of  bonds  do  not  perhaps  come  Within  the  statute  of 
Jhmt  but  the  Coi^rt  entertained  motions  of  this  sort  longbefore 
that  statute  was  passed  \  and  in  the  case  in  BU  Rip.  it  was  not 
a  bond  within  the  statute.  With  respect  to  interest,  it  is  to  be 
obsenred,  that  the  condition  does  not  require  any:  but  if  the 
plaintiffs  be  entitled  to  it,  they  may  recover  it  in  equity. 

BuLLBR,  }.  I  was  not  satisfied  with  the  determination  in 
the  case  of  ^M^  ▼.  SeaUjs  I  was  persuaded  that  many  cases 
had  been  determined  upon  the  point,  though  they  did  not  occur 
to  the  Court  then ;. and  that  case  was  not  moved  again,  because  it 
was  the  case  of  a  surety.  On  searching,  I  find  several  cases 
where  the  doctrine  had  been  before  established.  In  EUkt  ,and 
Daw  (r),  interest  upon  a  bond  was  decreed  to  be  paid,  though 
it  exceeded  the  penalty.  And  in  a  case  in  this  Court,  Tr.  6  6. 3, 
Lord  Mansfield  mA,  the  penalty  is  merely  a  security,  and  where 
it  is  not  sufficient,  the  plaintiff  may  recover  damages  as  well  as 
the  penalty.  Nothing  can  prove  the  principle  stronger  than  the 
constant  practice,  where  an  action  is  brought  on  a  bond,  of  giv« 
ing  I/,  damages.  In  CMins  v.  CMns  (J),  which  was  ,an  action  of 
debt  on  bond  conditioned  for  the  payment  of  an  annuity,  inhere 
part  had  been  paid  before  the  action,  yet  there  was  judgment 
for  the  whole  penalty.  Hddipp  v.  Otwaj  (e)  was  an  action  of 
debt  on  a  bill  obligatory  of  68/.,  conditioned  to  pay  the  third 
part  of  the  costs  when  taxed.  The  prothonotary  taxed  50/.  for 
interest  and  damages  for  detaining  the  debt,  and  judgment  was 
there  given  that  the  plaintiff  should  recover  his  debt  and  50/. 

C4  Burr.  Saa  (r)  3  Smm/.  xo6. 

for 
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1788.    lot  his  damages,  by  reason  of  Ae  detitttion :  and  on^  writ  of 
error  being  afterwards  brought,  u  was  held  that  sudk  dunages 


LordLoNf.  might  be  assessed.  And  in  DmuaUv.  Price  (a),  debt  was  brought 

agaima    on  a  bondy  witha  penaltjof  140^.;  a biH was fied in  Chancery ^ 

^"*^^"'  and  it  was  referred  to  a  master  to  compote  the  principal,  inter- 

esti  and  costs,  who  oonlputed^the  principal  and  interest  at  154A 

and  the  costs  at  67/. ;  andon  appeal  dns  was  held  well  in  23MPf. 

Pf9C. 

The  Coort  however  smd,  that,  as  there  appeared  to  be  some 
hardship  in  the  defendant's  case,  diey  would  let  him  pay  the 
penalty  in  the  two  aotioas  into  Court,  but  diey  would  not  stay 
the  proceedings ;  and  then  if  the  friaintiffs  chose  to  proceed  fur- 
ther, they  would  do  it  at  the  rbk  of  a  jury's  not  giving  more  than 
she  amount  of  those  respective  pepaltks* 

Cbambre,  however,  said,  that  tins  rule  might  be  discfaaiged, 
and  he  would  more -to  pay  the  money  into  Court,  as  a  motion  of 
course ;  .whiob  was  permitted. 


A^S^^.  Kehnot  and  Another  against  Norman. 

3mnoUU.  ^URROUGH  moved  to  dischaigc  the  defendant  out  of  cus- 
charge  a  de-  tpdy  on  filing  common  bail,  on  an  affidavit  which  $tat(;d 

S-°/iTody'  ^^^^  ^^  ^**  becomp  insane  since  the  arrest     But 
on  filing  The  Court  said,  that  a  similar  application  had  been  rejected 

comnon  -  -  "  ^  *   ■  -^ 

baU,onthe    somc  few  years  ago  after  argument. 

pound  thii  Rule  refused. 

he  has  be- 
come insane  nnce  the  arrest*    Vide  Nuti  ▼.  Femey^  4  voL  x»l. ;  That  the  Court  will  not  discharge 
a  defendant  though  insane  at  the  time  of  the  arrest.    [1  B,  9e  A  361. 6  T.  R.  133.] 


jipTi'^L         Stadholme,  Executor,  against  Hodgson. 

ftn^thaa   T^^^  action  was  brought  on  three  promissory  notes  drawn 
obuined  an  by  the  defendant,  payable  to  the  testator,  and  dated  in 

timf  to^^  1775.  '^^^  defendant,  after  having  obtained  an  order  for  time 
plead,  00  the  to  plead  on  the  terms  of  pleading  issn^bly,  pleaded  non  assmmjfsitf 
pleading  is-  ^  sct-oflF,  and  the  statute  of  limitations, 
^not  ^kad  ^^^^^  moved  to  set  s^side  the  last  of  these  picas,  bccwseit 
the  statute  was  uot  Competent  to  the  defendant  to  plead  any  plea  which  did 
of  limita-  ^   ^   merits. 

tions  on  any  **'^''  o"  ***      **  •*•«»»*», 

other  plea  which  does  not  go  to  the  merits.    And  if  he  plead  loch  a  plea,  the  Court  wUl  set  it  aside 

on  motion,    [x  iT.  &  P,  aaS.] 

Lowndes 
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Lowndes  shewed  cause  on  an  affidavit^  which  stated  that  the     1788. 
defendant,  as  well  as  his  attorney,  lived  in  Cumberland^  where 


the  venae  was  laid.  That  the  declaration  was  filed  in  the  office  2^^* 
on  the  return  day  of  the  writ,  and  notice  of  its  being  filed  con-  H<»*^f 
ditionally  was  delivered  to  the  defendant  in  Cumberland  on  the 
same  day,  indorsed  to  plead  in  eight  days.  And  he  contended 
that,  as  it  was  absolutely  impossible,  on  account  of  the  distance, 
to  procure  instructions  within  the  eight  days*  the  plea,  under 
these  circumstances,  ought  to  be  allowed.    But 

The  Court  ssdd,  that  the  reason  for  rejecting  the  plea  of  the 
statute  of  limitations  after  time  to  plead  was,  that  it  excluded 
the  merits,  and,  when  the  defendant  asked  a  favour  of  the  Court, 
it  was  under  the  express  condition  of  pleading  to  the  merits  only. 
«That  the  rule  was  positive,  and  could  not  be  dispensed  with  in 
any  instance. 

Rule  absolute  (^). 

(a)  Thii  cise  was  afterwardf  over-niled  in  Rmthr  ▼.  Hanmajy  pott.  3  vol.  t«4. 


DuBERLEY  against  Page  and  Another.  J^^t^L 

npRESPASS  for  breaking  and  entering  a  close,  lately  p:irt  if  one  of  m. 
-^   of  a  waste  in  the  manor.     The  defendants  pleaded  not  p]Yade^  by 
guilty,  and  also  several  justifications}  one,  under  a  right  of  com-  defendint 

1*  t     «         .  .     .«.  .•    ■         •   V        r  •        •       1       be  adjudged 

mon,  to  which  the  plaintiff  replied  a  right  of  approving  m  the  [%b,9cP. 
lord,  leaving  a  sufl^ciency  pf  common;  a^othpr,  under  a  right  6 t.  11.741 
of  digging  sand  or  gravel  upon  the  waste,  which  was  traversed  f^iiUi.6iiJ\ 
by  the  replication.     The  defendants  also  pleaded  a  custom  murwr*© *' 
within  the  manor,  that  if  any  person  has  been  desirous  to  approve  pJ*"«»ff*« 

•  ^  .  *»  *  1      .    .         1  replication, 

or  enclose  any  part  of  the  waste  of  the  manor,  obtaining  the  con-  the  plaintiff 
sent  and  licence  of  the  lord,  he  might  be  presented  by  the  horn-  ^,^71^'*''' 
age  of  the  court  baron  at  a  general  Court;  and  if  the  homage  costs  of 
thought  that  such  enclosure  would  be  of  no  prejudice  to  any  of  ^^^' 
the  tenants,  tsfg.  of  the  manor,  it  hath  been  the  custom  to  pre-  <*"«€<*  from 
9cnt  that  such  person,  sp  obtaining  the  CPQsent  j^nd  licence  of  the  taxed  for 
lord,  might  enclose  the  said  parcel  of  the  said  waste,  and  a  fine  ^^*  ^^^^' 
or  rent  hath  been  set  on  such  person  by  the  homage ;  the  5^6  postea, 
plea  then  state4  that  the  homage  had  not  presented  any  such  w;i'rdrupon 
person,  isfc.    Replication,  that  the  lpr4  h^d  a  right  to  en^lpse  |,'|*^J*?^^^*j 

on  the  other  pleta  the  defieiidant  should  have  a  verdict,  even  though  it  ihould  appeal  on  the  whole  of 
the  record  that  the  plaintiff  had  no  cauie  of  action.    The  lor4  has  00  right  undfr  the  stature  of 
MerUm  {k)  to  enclose  and  approve  the  wastes  of  a  manor  where  ^e  tenants  of  the  manor  have  % 
y/ght  to  dif  gcavel  pr  the  wasle,  or  uke  estovers  there. 
(^)  20  Utn.  3.  €*  4« 

the 


392  CASES  IN  EASTER  TERM, 

1 788.     the  said  parcel  under  the  statnte  of  Merton^  and  did  approve  the 

same,  there  being  left  common  sufficient  to  all  persons  having 

^"^Iw"  *  "g^^»  ^^-    ^^  *^*  *^  defendants  demurred  severally,  and 
Paoe.     joinder  by  the  plaintiff.    Judgment  was  given  for  the  plaintiflF 
v^^  ^C^At^P^  the  demurrers  {a) ;  and  afterwards  the  cause  went  to  trial  on 
/jT^  vy^  the  several  issues  which  had  been  taken.   And  the  issues  relating 

/^  a^t^  to  the  defendants'  prescriptive  right  to  dig  gravel  and  sand  being 
^/  /  ^  V  //  found  for  them,  the  jury  were  discharged  from  giving  any  ver- 
dict on  the  other  issues,  on  the  ground  that  the  lord  could  not 
enclose  under  the  statute  of  Merton  against  such  a  right,  or  an^ 
right  of  estovers.  Their  master  taxed  the  defendants'  costs  on  the 
postea,  but  did  not  allow  them  the  costs  of  the  demurrers. 

Wood^  on  the  part  of  the  plaintiff,  now  moved  that  the  mas- 
ter might  tax  the  plaintiff  the  costs  occasioned  by  the  demurrers^ 
and  that  the  amount  of  such  taxed  costs  might  be  deducted  out 
of  the  costs  allowed  to  the  defendants  on  the  postea.  And  he 
cpntended  that  under  the  4  Ann.  c.  16.  the  plaintiff  was  entitled 
to  the  costs  of  the  demurrer  which  had  been  adjudged  for 
him,  notwithstanding  the  defendants  were  entitled  to  judgment 
on  the  whole  record.  The  4th  section  of  that  statute  allows  to 
the  party  defending  the  liberty  of  pleading  double ;  but  the 
5th  section  provides,  that,  if  such  matter  shall  on  demurrer  joined 
be  adjudged  insufficient,  costs  shall  be  allowed  at  the  discretion 
of  the  Court.  If  this  had  been  a  demurrer  to  the  plea  directly, 
there  is  no  doubt  but  that  the  plaintiff  would  now  have  hem 
entitled  to  the  costs  of  that  demurrer;  and  it  is  immaterbl 

(a)  This  question  was  argued  in  £aiitr  Term,  17th  Gm.  3.  Li  Blatu^  in  support 
of  the  demurrer.    The  other  side  wis  stopped  by  the  Court. 

Ash  BUR  ST,  J.  The  right  of  the  lord  of  the  manor  in  this  case  is  a  common  law 
right,  and  not  dependent  upon  any  custom.  Every  custom  must  be  construed  ac- 
cordmg  to  the  subject-nutter  of  it.  Here  it  is  only  applicable  to  the  tenants  of  the 
manor.  It  gives  them  a  right  of  enclosing  under  certain  restrictions,  which  they  would 
ndt  otherwise  have  been  entitled  to  do  at  alL  But  the  right  here  eaeidaed  by  the  bi^ 
is  superior  to  the  custom,  and  derived  from  the  common  law. 

BuLLSR,  J.  These  customs  are  in  favour  of  the  tenants  of  the  manor,  but  by  no 
means  abridge  the  common  law  right  of  the  lord.  For  by  the  common  law  he  idone 
had  a  right  to  enclose,  and  this  privilege  has  been  extended  to  the  tenants  under  cei^ 
tain  restrictions:  and  in  this  instance,  the  previous  steps  necessary  to  be  taken  were 
intended  as  a  benefit  to  the  lord,  and  not  as  a  restraint  on  him;  for  before  any  person 
can  enclose  or  take  any  steps  towards  it,  he  must  fint  obtain  the  consent  of  the  lord. 
The  words  are  **  any  person  being  derirous  of  enclosing,  may  apply  to  the  Court,  to 
**fatt  tkaiMiig  the  tomumt  of  tbt  hrd,'*  Therefore  in  no  instance  can  the  tenant 
enclose  without  such  Consent. 

GftosB,  J.  was  of  the  same  opinion. 

V  Judgment  for  Plaintifi. 

7  whether 
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wketber  the  pica  be  adjudged  ill  on  demurrer  to  it  in  the  first     1788. 

instance,  or  on  demurrer  to  the  replication ;  for  the  words  of — 

the  sutute  are  general,  on  demurrer  joined.  The  case  of  Green-  ^"  J^i"* 
bow  V.  Lley  {a)  is  precisely  in  point  to  this.  The  only  diflSsr-  PAoi. 
ence  between  the  circumstances  of  the  two  cases  is,  that  diere 
the  plaintiff  was  nonsuited  at  the  trial,  instead  of  having  a  ver- 
dict obtained  against  him.  There,  after  great  consultation,  the 
costs  of  the.  demurrer  which  had  been  adjudged  for  him  were 
allowed,  and  ordered  to  be  deducted  out  of  the  costs  allowed  to 
the  defendant  And  though  that  case  was  in  the  Common  Pleaa, 
yet  it  is  equally  strong  as  an  authority  in  this  Court,  because  it 
was  not  a  mere  matter  of  practice,  but  a  general  question  arising 
on  the  construction  of  the  statute  of  Anne^  and  decided  by  the 
opinion  of  all  the  judges. 

Erskme  and  Partington  opposed  the  rule  in  the  first  instance ; 
insisting  that,  as  it  appeared  on  the  whole  of  the  record  that  the 
plaintiff  had  no  cause  of  action,  he  was  not  entitled  to  have  any 
costs  deducted.  The  defendants  were  clearly  entitled  to  a  gene- 
ral'judgment  on  the  record ;  for  though  in  fact  only  one  issue 
was  tried,  which  was  on  the  right  to  dig  sand  and  gravel,  yet 
that  being  found  for  the  defendants,  was  decisive  against  the  right 
set  up  by  the  brd  to  enclose,  and  there  was  no  occasion  to  enter 
upon  the  other  issues.  In  CM  v.  Sajer  (b),  where  the  plaintiff 
demurred  to  one  of  two  pleas,  and  obtained  a  verdict  on  the  trial  of 
the  other ;  and  afterwards  there  was  judgment  for  the  defendant 
on  arguing  the  demurrer :  or  a  question  as  to  the  costs.  Lord 
Mamfield  said,  that  it  appearing  on  the  whole  that  the  plaindff 
had  no  cause  of  action,  he  ought  not  to  have  the  costs,  although 
he  had  obtained  a  verdict ;  and  that  as  the  demurrer  went  to 
the  gist  of  the  action,  he  had  acted  unadvisedly  in  going  down 
to  trial  first.  Now,  though  the  circumstances  are  reversed  in  this 
case,  yet  the  reasoning  applies  equally  strong.  For  here  it  appears 
upon  the  whole  record,  that  the  plaintiff  has  no  cause  of  action  \ 
and  as  the  point  on  which  the  demurrer  turned  was  totally  colla- 
teral to  the  merits  and  gist  of  the  cause,  the  plaintiff  has  unne- 
cessarily incurred  that  expense  by  arguing  it  before  the  trial ;  for, 
if  he  had  waited  till  afterwards,  the  arguing  of  the  demurrer 
would  have  been  nugatory.  The  Court  are  not  bound  by  the 
statute  of  Anne  to  allow  the  plaintiff  his  costs  on  the  demurrer. 
They  have  a  discretion  which  goes  to  all  the  costs  as  well  as  to 

(a)  BttfMt^  136.  (0  a  Arm  7^3. 

the 
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I  ^8.     the  quantum  ;  such  a  discretionary  power  as  a  judge  at  msiprtut 
has  of  granting  a  certificate  under  the  same  section  of  the  act. 


^^^^J;"*  If,  therefore,  the  Court  be  not  absolutely  bound  to  grant  the 
Paob.      plaintiff  the  costs  of  the  demurrer,  they  will  not  be  inclined  to 
do  it  in  this  instance,  as  it  now  appears  that  he  had  no  cause  of 
action. 

(a)  BuLLER,  J.  This  verdict  proceeded  on  the  ground  which 
the  defendants'  counsel  have  stated ;  but  die  question  now  is. 
Whether  under  >the  statute  of  Anne  the  plaintiff  has  a  right  to 
the  costs  of  the  demurrer  which  were  adjudged  in  his  fsvour  ? 
Before  this  act  of  parliament  only  one  plea  could  be  pleaded, 
when  records  were  of  course  less  expensive  than  they  are  at 
present.  The  meaning  of  the  Legislature  in  passing  that  act 
'  was,  that  though  they  would  grant  an  indulgence  to -a  defend- 
ant, by  permitting  him  to  plead  several  pleas,  yet  it  should  not 
be  prqudicial  to  the  plaintiff:  and  therefore  the  costs  of  double 
pleadings  are  by  the  statute  left  in  the  discretion  of  the  Court. 
Then  it  is  material  to  consider,  whether,  under  this  clause  of  the 
act,  the  quantum  of  the  costs  only  is  left  to  the  discretion  of  the 
Court,  or  whether  a  discretion  is  vested  in  them  whether  they 
will  or  will  not  allow  any  costs  at  all.  I  am  of  opinion'  that  on 
this  clause  the  plaintiff  is  entitled  to  costs,  and  that  the  quan* 
turn  only  is  in  the  discretion  of  the  Court.  The  form  of  en- 
tering the  judgment  for  costs  in  all  cases  states  it  to  be  by  the 
discretion  of  the  Court,  but  that  is  only  as  to  the  quantum. 
With  regard  to  the  latter  part  of  this  clause,  if  a  verdict  had 
been  found  for  the  plaintiff  on  the  issues,  prtmd  facie  he  would 
have  been  entitled  to  costs :  and  I  have  never  knoMm  any  instance 
of  a  Judge  at  msi  prius  certifying  in  favour  of  the  party  plead- 
ing doable,  when  the  issues  on  those  pleadings  are  found  against 
him  \  for  it  is  but  just  that  the  party  who  has  created  that  ex- 
pense should  pay  it.  Then  it  is  said' that  the  plaintiff  should 
not  have  argued  the  demurrer  till  after  the  issues  had  been  tried, 
in  Older  to  avoid  the  expense  of  the  demurrer ;  but  Azt  argu- 
ment is  not  well  founded,  because  an  expense  is  immediately 
incurred  by  the  pleadings.  The  plaintiff  had  a  right  to  argue 
the  demurrer  either  before  or  after  the  trial ;  I  have  always 
thought  that  it  is  better  to  argue  it  before  the  trial,  because  a 
demurrer  may  put  an  end  to  die  whole.    This  falls  very  much 

*    (a)  As  ■  i^va ST>  J.  Ij^ne  iaco  Court  while  tht  coumel  wert  axsuiog  this  case. 

withiiv 
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within  the  reasoning  in  the  ease  of  Dodd  and  Joirttt{d)j  which     1788. 
wa6  argued  in  the  last  term,  where  the  defendant  in  replevin 


was  allowed  the  coflits  of  the  issues  found  for  him  out  of  the  ge<-  ^""^J^^ 
aeral  costs  of  the  Verdict,  though  some  issues  were  found  for  dK  Paoc. 
plaintiff  which  entitled  him  to  judgment.  There  the  Court  rea- 
soned on  the  plea  itself,  holding  every  thing  afterwards  to  be 
consequent  upon  it.  In  the  present  case  the  demurrer  was  in 
oonsequence  <xf  the  bad  plea  pleaded  bjr  the  defendants  1  and  as 
the  plaintiff  had  judgment  on  that  pka,  he  is  likewise  entitled 
to  the  costs  of  it. 

G&osB,  J.  I  agree  with  my  brother  .Sm^  that  omr  discretion 
on  this  act  of  parliament  only  relates  to  the  quanium  of  the  costs 
which  the  party  is  entitled  to.  la  this  case  it  is  highly  fit  that 
^  costs  of  this  bad  pleading  should  fall  on  the  pevson  who  was 
die  cause  of  that  pleading ;  otherwiee  it  would  be  right  to  ccht- 
sect  the  mode  of  pleading  as  many  pleas  as  the  party  chooses. 
Thb  double  j^eading  is  not  allowed  as  of  course  in  the  Court  of 
Common  Pleas,  where  they  refuse  their  assent  to  particular  pleas 
which  they  tUnlc  aie  vetatious.  As  to  the  objection  that  the 
plaintiff  should  not  have  argued  the  demurrer  before  the  trial, 
the  answer  which  has  been  given  to  it  is  decisive  $  for  if  the  plea 
be  good,  it  may  pot  an  end  to  the  suit,  and  thus  may  be  the 
means  of -saving  expense.  On  the  true  construction  therefore  of 
this  statute,!  think  that  our  discretion  is  confined  to  the  quantum 
of  the  costs }  and  that  the  plaintiff,  who  has  obtained  a  judg. 
mcpt  on  the  demun«i  is  entitled  to  the  costs  of  this  plea.   . 

Rule  absolute. 

(a)  Ante  %$5, 


yw 


^  The  King  against  Awce  Stubbs  and  Others.       J^'l^t'^* 
/d  /h^^j^  '^^^^y^  >^.^*«r  ^^  ^^/^/.  /!^.e.  ^"'"•' 

ALICE  Btuhhs^  wUovr,  Thomas  Miles,  and  Jonathan  Keeling^  A  woman 
who  were  described  to  be  substantial  householders,  were,  ^*Jtedln 
on  the  6th  of  October  1787,  appointed  overseers  of  the  poor  for  ^^l^^\  °^ 
the  township  of  the  monastery  of  Ronton  AUey,  in  the  county  of  where  t 
Stafford^  for  tme  year  next  ensuing  the  date  thereof.     On  appeal  ^*J|i*''^^,y°' 

threehoiues, 
the  inhabhaou  of  all  three  may  be  appointed  o?encers  of  the  poor,  notwithstanding  two  of  them 
are  labotticn,  and  poor^-Appointment  of  oveneen,  dated  is  CW«^r,  for  a  year  next  ensuing  the 
date,  is  good,  because  it  shall  be  understood  to  be  the  ofcrseers*  year.    [4  T.  R.  778.] 
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1788.     to  the  Sessions,  this  appointmeitt  was  confirmedi  subject  to  thie 
■  opinion  of  this  Court  on  the  following  case.    The  townslup  of 

^^a^  the  monastery  of  Ronton  jiUey  is  an  extra-parochial  place,  con- 
Stobbs.    taining  three  houses  only,  and  about  four  or  five  hundred  acres 
r  ///h<  ..  ^r.Jyyj  of  land.    Thosc  three  houses  are  respectively  occupied  by  the 
'  ^  /./!  ^?/^    appellants.    Mrs,  ^iuhbs  lives  in  the  jMey-bouse^  and  occupies 
^       the  greatest  part  of  the  land  witlun  the  township.    The  house 
occupied  by  Miles  is  a  small  house,  nrfuch  he  rents  with  some- 
thing more  than  an  acre  of  land  belonging  to  it :  he  has  lived  in 
it  two  or  three  years,  with  a  vnfe  and  two  children,  and  is  poor ^ 
and  a  servant  to  Mrs^  StsMs*    Keeling  is  a  labourer^  and  poor  ^ 
but  the  house  in  which  he  lives,  with  four  or  five  rood  of  land 
belonging  to  it,  is  his  own  property. 

Leycester  obtained  a  rule  to  shew  cause  why  the  order  of  Ses- 
sions should  not  be  quashed,  on  two  (a)  grounds ;  first,  because 
one  of  the  persons  appointed  was  a  woman,  who  was  incompe- 
tent to  serve  the  office  of  overseer  of  the  poor ;  and,  seamdly^, 
because  there  was  a  want  of  ability  in  the  other  two  persons  i  it 
being  stated  in  the  case  that  they  were  poor,  and  therefore  they 
did  not  come  within  the  description  of  the  act  of  parliament^ 
namely,  substantial  houseboUers. 

Plumerf  Syer^  and  Legb^  now  shewed  cause.  In  answer  to  the 
first  objection :  As  no  peculiar  objection  is  stated  against  the  ap- 
pointment of  the  present  defendant,  the  objecdon  must  be  taken 
to  be  a  general  one,  that  a  woman  cannot  in  any  case  be  ap- 
pointed an  overseer  of  the  poor,  and  that  she  is  by  law  exempted 
from  serving  such  an  office.  The  statute  43  Elh.  c.  a.  men- 
tions substantial  householders^  which  in  terms  comprehends  the 
present  defendant,  because  substantial  householder  has  no  reference 
to  sex.  So  that  females  are  not  entitled  to  any  exemption  from 
any  thing  that  appears  in  the  act  itself;  neither  must  there  ne- 
cessarily be  any  fn^in/ exemption  in  the  statute  from  any  analogy 
to  the  exemption  of  women  from  serving  other  offices.  First, 
there  is  no  necessary  incapacity  arising  barely  from  a  considera- 
tion of  the  sex,  which  disqualifies  a  woman  from  executing  this 
office.  And,  secondly,  even  if  there  were  some,  parts  of  the  duty 

(tf)  An  objection  was  likewise  taken  to  tlie  form  of  the  appoimment,  by  which  the 
defendants  were,  m  tbt  6th  0/  OtUiert  appmmi§d  ^vertem/or  ihytar  next  emmifg  tbt  dat€ 
tbartof:  but,  though  the  Court  thought  last  term  that  the  objection  was  fatal,  because 
it  ciceeded  the  time  mentioned  in  the  43  Bli%.  they  now  over-ruled  it  on  the  authority 
of  the  case  of  R,  ▼.  Spmtrvw^  JBptt  ix.  a,  it  might  be  taken  to  mean  only  the  over- 
«eers*  year. 

of 
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of  orerseer  winch  a  woman  coold  not  execute  in  person,  she     17W. 

maf  appoint  a  deputy.  As  to  the  first;  the  principal  duties  of  the  

office  consist  in  collecting  the  poor  rates  in  the  parish,  in  settKng  "^^  j^J*** 
the  parish  accounts,  and  in  providing  work  for  the  poor;  all  of  St'obbs. 
which  may  be  performed  by  a  female.  A  woman  is  capable  of 
serving  almost  all  the  offices  in  the  kingdom  (a)  \  such  as  those  of 
queen,  marshal,  great  chamberlain,  and  constable  of  England  {V)^ 
the  champion  of  England^  commissioner  of  sewers  (r),  governor 
of  a  workhouse  (rf),  sexton  (<),  keeper  of  the  prison  of  the  Goftw 
'  house  of  the  dean  and  chapter  of  Westminster  (f)^  returning  of* 
ficer  for  members  of  parliament  (;),  and  constable  (£),  the  latter 
of  which  is  in  some  respects  judicial.  It  is  well  known  too» 
that  the  office  of  gaoler  is  frequently  executed  by  a  woman. 
But,  secondly,  if  a  woman  could  not  execute  in  person  every 
part  of  the  office  of  an  overseer  of  the  poor,  she  may  ap- 
point a  deputy.  It  may  perhaps  be  objected  to  this^  that  the 
power  of  appointing  a  deputy  is  confined  to  ministerial  offices 
only,  and  that  this  is  not  of  that  description.  But  there  is  no 
foundation  for  any  such  objection ;  for  it  can  only  hold  in  cases 
where  the  office  is  strictly  judicial,  such  as  that  of  the  lord  chan- 
cellor, or  of  one  of  the  judges  of  England  s  where  the  duty  con- 
sists in  an  original  exercise  of  office,  not  in  obeying  the  mandate 
of  another.  It  does  not  follow  that  every  act  is  judicial,  because 
the  person  doing  it  exercises  his  judgment  on  it.  In  Medhurst 
V.  Wiute  (f),  where  it  was  necessary  to  consider  how  far  a  high 
constable  could  appoint  a  deputy  for  the  purpose  of  billeting 
soldiers  under  the  mutiny  act,  Lord  Mansfield^  in  considering 
what  was  or  was  not  a  judicial  act,  said,  <<  It  is  taking  the  defi- 
<«  nition  too  large  to  say  that  every  act,  where  the  judgment 
<<  is  at  all  exercised,  is  a  judicial  act.  A  judicial  act  is  sup- 
««  posed  to  be  done  pendente  Kte,  of  some  sort  or  other."  Now 
the  office  of  overseer  of  the  poor  does  not  fall  within  the  rule  } 
for  there  is  no  instance  in  which  an  overseer  is  called  upon  to 
hear  and  determine  any  matter  in  the  course  of  the  office  in  a  ju- 
dicial character.    The  office  of  Y>verseer  is  wholly  ministeriat,  for 

(a)  Aim,  counter  of  Pmhrae,  Dortti,  and  Mmtgtmry,  had  the  office  of  herediury 
•heriff  of  WedmorhnJ^  and  exerciied  it  in  person.  At  the  nsises  at  ApplAy  she  sat 
with  the  jiidses  on  the  bench.     Btirg,  m,  Co.  Lit.  316.  a. 

(h)  Dy.  485.  k  {i)  Callu,  »5».  3.  {ft)  %  Lord  Haym.  1014. 

W  %  Str.  III4.  13  Km.  Abr.  1^9.      (/)  3  Kik.  3».  cited  in  a  Sir.  1115.     (^)  H. 

{b)  %  S4n»k.  P.  C.  e.  10.  *.  36.  (i)  3  Murr.  l%6%. 

he 
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1 788.    he  actt  in  almost  all  instances  under  the  control  and  diieetion  of 
justices  of  the  peace.    But  even  though  there  were  some  in<* 


^^"^  stances  in  which  he  acts  on  his  own  judgment,  that  will  not 
STuisfc  take  awajr  this  power  of  appointing  a  deputy.  For  an  ofice, 
which  is  frineipalfy  mimsteriai,  though  in  swie  particulars  JtuB- 
eialy  may  be  executed  by  deputy.  All  the  arguments  which  caa 
be  urged  against  an  overseer  of  the  poor  appointing  a  deputy^ 
would  equally  apply  against  a  constable's  appoindng  one.  But  in 
R.y.  Clarke  {a)  it  was  determined  that  a  constable  might  appoint 
a  deputy,  not  for  this  oc  that  particular  purpose,  but  for  all  the 
purposes  of  the  office.  And  yet  the  office  of  consuble  has  a 
great  deal  of  original  authority,  such  as  that  of  interfering  in  all 
affirays  happening  in  his  presence.  And  the  case  in  which  it  was 
decided  that  a  high  constable  has  the  power  of  appmnting  a  de-» 
puty  was  one  in  which  the  judgment  and  discretion  of  the  officer 
are  to  be  exercised,  namely,  the  case  of  billeting  soldiers.  In 
2  Hawk.  P.  C.  c.  10.  /.  37.  it  is  said  that  a  custom  to  serve  the 
office  of  constable  by  rotation  is  good,  notwithstanding  <'  it  may 
^  come  to  a  woman's  turn,  since  in  such  case  she  may  procure 
«  another  to  serve  for  her."  With  respect  to  the  case  of  R.  v. 
Cbardstoek{b),  where  Powettj  J.  declared,  that  «  a  woman,  was 
<<  not  to  be  an  overseer  of  the  poor  ^*  it  is  to  be  observed  that 
this  was  an  obiter  dictum^  and  extra-judiciaL  There  two  per* 
sons,  a  man  and  a  woman,  were  elected  overseers,  and  on  the 
justices  appointing  the  man,  and  refusing  to  appoint  the  woman, 
a  tnandamus  was  applied  for  to  compel  die  justices  to  nominate 
two  householders.  Parker^  Ch.  J.  said,  <<  The  parish  here  was 
<<  obstinate  in  not  having  another  instead  of  a  woman,  and  the 
«  justices  should  have  nominated  one  of  the  old  ones  f  and  the 
,  Court  directs  an  application  to  be  made  to  the  justices  to  have 
another  appointed,  and  if  they  refused,,  then  to  apply  for  a  meai^ 
damns:  but  no  wumdamus  was  afterwards  applied  for.  So  that 
that,  case  only  amounts  to  this,  that  it  is  improper  to  nominate 
a  woman,  when  there  are  other  persons  who  are  more  competent 
to  serve  the  office ;  and  it  was  not  there  decided  that  a  woman 
could  not  be  appointed.  In  R.  v.  Gayer  (r),  where  an  acting 
justice  of  the  peace  had  been  appointed  overseer,  which  appoint*  * 
ment  the  Sessions  quashed,  stating  {inter  alia)  that  there  were 
other  sufficient  substantial  householders  within  the  parish;  Lord 

(•)  Ante,  X  ToL  679.  W  16  ^.  Jh,  415.  (0  X  JSwrr.  M5- 
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Mmufidd  sandi  <<  The  S^siont,  upon  an  appeal,  have  a  right  to  1788. 
^  exercise  tbe,  same  latitude  of  discretbn,  in  jadging  who  afe 
M  fit  to  l>e  nomiikated  oi^eneets,  as  the  two  justices  had.  They 
«« have  giirtea  cheir  opinion  that  Mr.  Gayr  was  not  a  proper  Stuui. 
<<  person  to  be  appointed  overseer.  There  was  no  necessity  to 
»  appoint  Mr.  Gajn :  the  Sessions  state  that  there  were  other 
«'  sufficient  substantial  householders  witlun  the  parish.**  There 
the  Court  confirmed  the  discretionary  power  of  the  justices  in  va- 
cating the  appointment  of  Gayer,  not  because  he  was  exemptedy 
but  because  there  was  no  necessity  to  appoint  him.  From 
whence  it  is  to  be  inferred  that,  if  it  had  been  necessary,  the  ap* 
pointflnent  would  have  been  proper.  Now  in  this  case  there 
does  appear  to  be  that  necessity  (  for  it  is  stated  that  there  are 
only  three  persons  within  the  district  ^  of  whom  Jiice  SisMs  is 
the  n»ost  substantial,  and  therefore  the  most  proper  person  to  be 
appointed.  If  it  be  objected  that  there  is  no  case  in  which 
it  has  been  determined  that  a  woman  may  be  appointed  an  over- 
seer of  the  poor;  it  is  equally  true  that  there  is  no  case  in  which 
such  an  appcuntment  has  been  quashed.  And  it  is  the  constant 
practice  for  women  to  serve  this  office,  particularly  in  this 
county,,  when  a  case  of  necessity  exists.  Besides,  in  this  parti- 
cular case  there  is  a  further;  reason  for  confirming  this  appoint- 
ment:  it  appears  that  the  place  in  question  is  an  extra-parochial 
dbtrict,  and  is  liable  to  maintain  its  own  poor  (0);  but  there 
can  be  no  removal  of  any  pauper  till  overseers  are  appointed. 
Therefore  the  consequence  of  determining  that  neither  of  these 
three  persons^  who  are  the  only  householders  in  this  district,  is 
liable  to  serve  the  office,  of  overseer  of  the  poor,  will  be  to  ex« 
ompt  the  place  from  maintaining  its  own  poor.  As  to  the  second 
objection,  respecting  the  want  of  ability  in  the  two  men,  it  must 
be  taken  to  be  a  relative  ability;  and  when  the  statute  speaks  of 
**  substantial  householders/'  it  must  be  qualified  according  to 
the  pbce  for  which  the  overseers  are  appointed.  Considerable 
property  in  a  small  village  may  be  very  inconsiderable  in  a  large 
town;  but  if  the  district  for  which  the  overseers  are  appointed 
be  small,  large  property  is  not  an  indispensable  qualification  .in 
the  persons  to  be  appointed.  The  word  '<  substantial"  in  the 
act  does  not  mean  wfobby  or  cptdenii  the  Legislature  did  not 
intend  to  say  that,  if  there  were  no  persons  of  wealth  or  opulence 

(«)  Vjdi  K  V.  Instants  of  R99U0B  AUty^  «BCe»  to?. 

in 
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17S8*     ia  a  parish,  there  should  be  no  overseers  of  the  poor  at  all  ia 
"  that  parish.     As  therefore  there  were  not  any  persons  in  this 

^J^"®  district  t9iore  substantial  than  the  defendants,  they  arc  stjfictentfy 
STUBB0.  suistantial  within  the  meaning  of  this  act  of  parliament*  For 
it  is  stated  that  one  of  the  defendants  occupies  three  or  four 
hundred  acres  of  land,  and  the  other  two  have  some  property  of 
their  own ;  so  that  no  danger  is  to  be  apprehended  from  their 
appointment,  the  object  of  the  act  being  answered  by  the  ap- 
pointment of  responsible  persons. 

Leycestetf  contri^  in  support  of  the  first  objection,  contended; 
first,  that  a  woman  was  not  personally  competent  to  discharge 
the  dutiei  of  the  office  of  overseer  of  the  poor ;  secondly,  neither 
could  she  appoint  a  deputy;  but,  thirdly,  even  if  she  could,  it 
does  not  follow  that  she  is  compellable  to  serve  the  office  by  de- 
puty. First,  the  question  of  incompetency  is  not  to  be  decided 
by  the  peculiar  circumstances  of  any  particular  district:  but  the 
question  Is  a  general  one ;  and  to  determine  that  a  woman  may 
serve  the  office  of  overseer  in  this  district  will  be  to  establish 
the  competency  of  women  to  serve  this  office  in  every  place  in 
the  kingdom.  It  is  no  answer  to  the  objecrion  of  incompetency 
to  say  that  females  are  included  in  the  general  terms  in  the 
act,  <<  substantial  householders;''  for  they  equally  comprehend 
idiots  and  lunatics.  But  it  never  could  have  been  the  intention 
of  the  Legislature  to  compel  women  to  serve  the  office  of  over* 
seer  of  the  pooti  for  there  are  some  parts  of  the  duty  of  that 
office  which  are  inconsistent  with  the  decency  of  the  sex.  It  is 
the  province  of  overseers  to  make  all  inquiries  relative  to  bastards, 
and  to  carry  the  persons  charged  before  a  magistrate  for  the 
purpose  of  obtaining  an  order  of  bastardy;  which  at  a  tender  age 
may  be  prejudicial  to  the  morals,  and  inconsistent  with  $b€ 
decency,  of  females.  Neither  have  they  strength  of  body,  or 
knowledge,  equal  to  die  duties  of  the  station )  it  is  their  duty 
to  make  assessments  for  the  relirfdF  the  poor,  to  set  a  value  on 
property,  to  provide  materials  with  which  the  poor  are  to  be 
set  to  work,  and  to  make  inquiries,  and  take  examinations,  re« 
lative  to  the  settlement  of  tbe  poor.  And  if  a  woman  be  in- 
competent to  discharge  these  duties,  which  are  necessarily  in- 
cident to  the  office,  it  is  to  1^  prejudice  of  the  parish  that  she 
should  «be  appointed,  since  thek  business  must  be  neglected.  It 
has  been  ^id  that  in  point  of  fact  there  are  several  instances  of 
women  having  served  this  <^ce  in  this  county ;  but  no  instance  is 

stated 


IM  THE  Tw&mr-Exo&TH  Year  of  OEORGE  III.  '  401 

8Med  in  the  case;  and  no  determioarion  has  been  cited  to  shcv     1788. 
the  validity  of  such  an  appointment.     But  even  admitting  that  ———1 
tBTo  or  three'  instances  cotsld  be  produced  in  which  women  had  '^^^  ^'"^ 

*  agatmtt 

aenred  the  office,  their  acquiescence  would  not  establish  the  Stobbs. 
liabilitj  of  females  to  serve  it.  With  respect  to  all  the  instances 
in  which  women  have  served  other  offices  ;  no  argument  what- 
ever can  be  drawn  from  them  to  shew  that  a  woman  is  com- 
petent to  serve  this  office,  there  not  being  the  least  similarity 
between  the  nature  of  the  respective  offices.  As  to  the  queen 
of  England^  it  is  sufficient  to  say  that  of  all  other  stations  there  is 
not  one  perhaps  which  requires  less  personal  exenion  than  this. 
And  it  was  even  doubted  whether  the  regal  office  in  this  king* 
dom  was  hereditary  in  a  Jemale,  in  consequence  of  which  the 
statute  I  M.  si.  3.  e.  a.  was  passed,  purposely  to  declare  that  a 
frmale  was  capable  of  inheriting*  The  reason  why  a  female 
may  hold  the  office  of  constable  of  Englaml,  is  becaidse  she  may 
appoint  a  deputy  (a) :  now  that  reason  is  an  admission  that  if 
alw  cbuld  not  appoint  a  deputy,  she  could  not  hold  the  office.  . 
The  same  reason  is  given  why  Lady  Russell  might  hold  the  office 
of  the  custody  of  the  castle  of  Dutmiugton,  because  the  office  was 
granted  to  be  exercised  per  le  vel  deputatum  suum,  Cro.  Jae.  18. 
So  the  offices  of  great  chamberlain,  marshal,  and  champion  of 
England^  are  hereditary;  cheyare  granted  to  a  man  and  his  heirs. 
With  respect  to  the  instance  of  a  commissioner  of  sewers ;  it  is 
merely  the  opinion  of  Ca/Sx,  for  which  he  gives  the  absurd  reason, 
that  Semramis  governed  Syria.  As  to  the  case  of  the  sexton  (^), 
which  is  said  to  be  only  a  private  office  of  trUst,  to  take  care  of 
the  church,  i^e,  and  therefore  a*  woman  may  serve  it }  it  is  also 
said  there,  that  if  there  were  any  tlung  to  be  done  by  the  sexton, 
not  proper  for  a  woman,  it  would  be  otherwise.  With  respect 
to  the  case  of  the  constable,  it  is  only  the  opinion  of  Serjeant 
Ha'tvUfif,  that  a  custom  to  serve  by  rotation  is  good,  because  he 
thought  that  a  woman  might  procure  a  deputy ;  now  this  ad- 
mits that  she  cannot  serve  in  person ;  and  if  she  cannot  serve  by 
deputy,  the  custom  could  not  be  supported.  In  answer  to  these 
cases,  it  is  not  necessary  to  conuder  how  far  they  are  authorities 
to  shew  that  in  certain  cases  a  womsm  may  appoint  a  deputy, 
but  for  this  part  of  the  argument  it  is  sufficient  if  they  prove  the 
incbrnpetency  of  females  to  serve  those  offices  in  person  (c). 
Vol.il  Dd— Ee  Wherever 


(a)  Dy.  185.  iw  {l)  IS  rijf.  Ah.  X59.    ft  S/r.  11x4. 

OktmSd^  **A^9fsaB  amoet  be  a  pMor^  the  law  of  Ood;  and  it  is  asaiiist  the 

«lair 


4oa  CASES  IN  EASTER  TERM; 

1788.     Wherevjcr  it  is  smd  diat  a  woman  may  hold  any  partiedhrdfioc^ 

•  it  k  cither  because  the  officjc  is  imnisi«rial»  or  Jb«caii9e»  iksni^ 

^ag^d^  partly jttdicialjit is hereditaqr» and thenidiemayappoista def^uty. 
8tus»8.  So  21  womaoj  who  is  a  forester  in  itf;*  jcasnot  pxficnte  die  sfiiae 
herself  I  but  she  may  appoint  a  iieputy;(ii)tthe  offioe  heingminia* 
terial(i).  The  incompeteocy  of  vDOMsn  extends  to  a  vaidety  of 
cases;  they  ^nnot  aenre  on  juries^  mtc  fioor  memben  of  parlia^ 
mcat{c)  i  nor  sit  in  parliament  diemsc^Tea*  Then  aslo  tbisoffiac 
in  pardculai:,  the  case  in  1 6  Fm*  jAr.  4 15 .  is  dociaiTe  to  shew  Aat 
a  woman  is  incompctentto  serve  it.  There  a  woman  was  sqoeted 
as  vnfit  \ '  and  Powell^  ].  said^  ^  A  woman  canaot  be  an  overseer 
«of  the  poor:  and  there  canbeno  cnstomofifae  parishtoappoinc 
<'  herj  because  it  is  an  office  created  by  act  of  paciiameot«"  And 
the  ftttthority  of  this  ^ase  stands  uncontradicted*  JSecondiyj  An 
officer^  who  ^acts  merely  ministerially^  may  appoint  a  dqnity,  but 
a  jiidicial  officitr  cannot  {d^\  neither  can  a  dquity  be  appointed 
where  the  office  is  (stricdy  speaking)  neither  ministerial  sor  ju« 
dicialj  but  an  office  of  trust  and  diaoretba;  and  ^  office  of  over* 
seer  of  the  poor  is  of  that  descripEion.  It  is  said  in  Bra.  Abr. 
tit.  Deputies  pL  9. — tic.  Graunt^  pi.  io8«— tit  Fatmt^  pi.  66. 
and  Sir  JV.  Jones  1x3.^  that  an  office  of  txuat  cannot  be  assign* 
ed;  neither  can  it  be  executed  by  deputy,  unless  power  be  ex- 
pressly given  for  that  purpose,  &.  IMlj.  379.  A  stewaxdxan- 
not  apixunt  a  deputy,  without  power,  9  G?.  48.  Nor  the  clerk 
of  the  papers,  Freenu  429.  The  office  of  high  constable  of  Eng^ 
hndn  expressly  granted  to  be  exercised  by  himself,  or  his  suffi- 
cient deputy  if).  And  the  offices  of  earl  marshal,  gceatcham« 
berlaini  and  the  champion  of  England^  ate  hereditary,;  they  are  ^ 
to  the.grantees  and  their  heirs  ;  so  that  accordiag.to  die  terms  of 
those  grants  power  is  given  to  appoint  a  deputy.  All  the  offioea 
mentioned  on  the  other  side  (except  i>ne)  ateeither  ministerial  or 
hereditary  \  in  both  which  oases  a  dq»uty  may  be  aj^intcd.  Thi^ 
instance  indeed  of  a  constable^  appmitsnga  deputy,  if  .it  be  law« 
forms  an  exception  to  the  general  rule.  JBat  it  is  much  to  Jie 
doubted  whetker  that  has  ever  been  aoIemnly.^tetminaL  Ite 

''law  of  the  realm.  'For  bnuficltiM  ao/i  datur  nisi  pr%fUr  Return  ;  add  it  it  no  reply  that 
!',lhec9Cc.may.W  Mnred  k>y«  cwate  Ibr  tbem.  '^Fortii*qiic^oii  irnot  how  they 
«*.c«n  loake  a  oixaie,  hot  Ww  4i^paicl»faMe.««fpblc.  ^AB&thcte^We,  to  j  ^^liJ^ 
^  Mf,  Abr.  faUnU^  io8.rv9  £.  4*  ^  and  AMf  SP.  t^M^  Bytr  150^  if  aa  office  of 
■*  karoing  be.^co  to  a  man  utterly  ioaufficient»  it  b  utterly  void  ;  and  thou^it  be  to 
^^Mft^tnd  Iris  aatigoi,  or  to  be  exertked  (7  fats  sufficient  drputy,  it  meads  not  the 
«  case ;  but  it  must  radically  vest  In  the  fint  grantee,  before  it  can  go  in  title  of  praco* 
'■  ration,  or  deputation  to  any  other." 
(«)  4 Imd.l\U  ifi)  4  /(IK.  S9|.  (0 \hui^^.         (4  JiMi^Mtf. S74« 

(«}  4/«^*  vA.   Px-  a^/.  I.  ^ 

case 
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case  of  Phdps  y.  Wmcbcmie{a)  is  the  foan4adon  of  all  die  odier     ifjBB. 

cases  upon  tkis  point    There  an  action  of  false  imprisonment 

was  broa^  against  a  deputy  constable^  apd  it  became  a  question^  ^^^^'J*^ 
Whether  a  constaMe  could  appoint  a  deputy?  It  was  adjourned  ^^visi. 
overy  and  im)  judgment  was  given  upon  it  afterwards  (^);  and 
the  argument  seems  to  hare  proceeded  upon  die  ground  of  cus- 
tom. And  though  this  case  was  died  in  the  furgument  in  i  Sid. 
355.f  the  Court  were  not  agreed  whether  a  coQstable  could  or 
eould  not  appoint  a  deputy.  Seijeant  Hitwthut  F.  C.  c.  10.  /.  36. 
says,  f*  inasmuch  as  the  ofice  of  constable  is  whdiy  adnisterisrf^ 
*<  and  no  way  judicial,  it  seems,  that  he  may  appoint  a  deputy  ta 
«*  execute  a  warrant  directed  to  him,  f^hen  by  reason  of  sickness, 
^  absence,  or  otherwise,  ^  cannot  do  it  himself.  Yet  I  4o  not 
^  find  it  settled  dot  a  constable  can  m^e  a  deputy  without 
«  some  sucb  special  cause."  So  in  the  .case  in  Burr*  1259.  ^^ 
was  not  considered  as  a  settled  point  that  a  constable  could 
appoint  a  deputy  to  execute  all  the  duti^  of  the  office  ;  but  the 
Court  thought  tliat  for  the  particular  purpose  then  in  question, 
whidi  was  merely  ministexial,  he  might,  And  in  the  case  of 
Tie  King  r.  G/«rif,  it  wa3  taken  for  granted,  without  eonsidei:-  . 
lug  whe^ier  or  no  it  ha4  ever  been  decided.  In  Cro.  Car,  389. 
where  an  attorney,  v^o  had  been  elected  tithingman  of  Taufiew^ 
under  a  custom  that  every  person  should  be  constaUe  or  tithing-t 
man  according  to  their  several  houses,  brought  his  writ  of  pti» 
vilege  to  be  discharged ;  <<  the  Court  beM  ti^  custon^  ba<i  i  for 
^  then  a  woipan,  being  an  injiabitant  in  on<i  of  tb^Q  bouses,  it 
<'  may  come  to  her  course  to  be  constaiile,  w|uch  the  law  will 
s^  not  perjnif  •''  But,  at  all  events,  even  if  it  were  established 
th^t  a  constable  eould  appoint  a  deputy,  that  single  instance 
would  not  outweigh  ail  the  others.  And  it  would  not  follow 
Aat  an  overseer  of  the  poor  could  gppoiot  a  deputy,  because  a 
constable  might,  for  the  latter  office  is  mittialertal,  and  the 
former  an  office  of  trust  and  discretion  s  since  he  is  to  exercise 
a  judjpnent  on  the  propriety  of  relieving  the  poor,  to  punish  the 
idle,  to  o^e  assessments,  and  to  have  the  application  of  them. 
Tboe  is  likewise  another  dbtinotion  between  the  offices  of  con* 

(a)  J  4r«/r».  77, 

{i)  In  the  re|x>rt  of  this  one  19  S^litr.  it  .it  uld  at  the  end  qjf  the  cam,  **  The  whole 
^  Court  agreed  hereia  iq  opinion  io  both  points  agaiqst  the  plaiatiir,  hut  no  judgnent 
«  was  given,  the  same  for  this  time  being  mfymntd,  and  was  nerer  moved  again, 
«<  but  ended  (a»  I  htvi)  by  sfgfftmm  b^een  ihe  paities»  ypfccjying  vhie^  w^r  4^  - 
<*  Court  incMscd  in  their  opinion,  ivamel^,  fgainst  the  pbi«if .**  In  the  rrpon  of  the 
same  case  in  Mo,  845,  it  is  sjiid,  that  the  Court  agreed  that  a  constable  mi^ht  appoint 
«  deputy. 

J)  d~£  e  7  itiblf 
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1 7,88.     stable  and  overseer ;  the  former  is  a  common  law  officer,  and  bk 
deputy  may  be  sworn  in  as  principal ;  but  an  overseer  is  created 


^^^H^  by  virtue  of  an  act  of  parliament,  which  gives  no  power  to  2p^ 
Stubbs.    point  a  deputy.     And  if  it  were  allowed  to  an  overseer  to  ap- 
point a  deputy,  the  statute,  which  with  great  caution  expressly 
requires  substantial  householders  to  be  appointed,  would  be 
evaded ;  for  the  principal  might  then  appoint  a  deputy,  who 
may  not  perhaps  be  a  substantial  person.  And  though  the  prin- 
cipal in  such  case  might  be  held  answerable  for  the  money,  that 
would  not  obviate  the  mischiefs  arising  from  an  improper  exer- 
cise of  discretion.    But  exclusively  of  any  inference  which  is  to 
be  drawn  from  this  act  of  parliament,  the  Legislature  themselves 
thought  that  an  overseer  could  not  appoint  a  deputy ;  for  it  is 
enacted  by  i  IT.  ts^  M.  c.  i8,  that  dissenters,  who  may  be 
chosen  overseers,  may  appoint  deputies.    This  provision  of 
the  statute  therefore  was  nugatory,  if  without  it  every  overseer 
could  appoint  a  deputy  %  and  it  is  decisive  to  shew  that  the 
Legislature  considered  that  this  is  the  only  instance  in  which 
an  overseer  can  appoint  a  deputy.     Thirdly,    It  does  not 
follow  that  though  a  woman  may  appoint  a  deputy-overseer 
of  the  poor,  she  herself  shall  be  appointed  the  priindpal, 
and  shall  be  compellaUe  to  appoint  a  deputy,  a  List,  34.    If 
she   be  competent  to  serve  the  office  herself,  it  would  be 
making  her  responsible  for  the  acts  of  her  deputy,  when  she 
as  principal  is  not  liable  to  be  placed  in  such  a  station  of 
responsibility.    In   Ston/s  C2se{a)   a  writ  of  privilege  was 
granted  to  exempt  Stone  firom  being  reeve  of  the  lord  of  the 
manor  of  Harrow^  he  being  an  attorney :  and  though  it  was 
there  objected  that  he  might  execute  the  office  by  deputy,  yet 
the  Court  said  that  was  no  answer,  because  he  was  responsible 
for  his  deputy.    So  in  JtJys  case(i),  who  was  elected  con- 
stable in  EsiiXj  under  a  custom  to  serve  by  rotation,  notwith- 
standing he  was  an  alderman  of  London ^  the  Court  granted  a  writ 
of  privilege ;  and  the  same  objection,  that  he  might  /acecute  it  by 
ifeputy,  was  over-ruled.  A  writ  of  privilege  was  als6  granted  to 
the  vicar  of  Dartford  {c)  against  serving  the  office  of  expendi^or 
to  the  commissioners  of  sewers ;  though  it  viras  insisted  that  it 
was  an  office  which  might  be  executed  by  deputy.    All  diis 
doctrine  is  reco^ized  in  a  Hawh.  P.  C.  r.  lo.  /.  39.     No  case 
has  been  cited  to  shew  that  a  person  is  compellable  to  accept  an 
office  merely  because  he  may  appoint  a  deputy ;  in  the  instances 
cited  of  the  great  diamberlain,  earl  marshal,  constable  of  Eng^ 

(«)  X  Lfy.  «65.  (0  Cro.  Q$r.  585,  {$)  %  Str,  1107. 
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Imiif  and  champion  of  England,  who  have  the  power  of  appoint-  1 788* 
ing  deputies,  it  is  only  said  tliat  they  may^  not  that  they  musty  ' 
appoint  them.  And  there  are  profits  and  emoluments  annexed  ^i^^'jj** 
to  those  o£Bces,  whidi  would  make  it  desirable  to  the  principals  Stubb*. 
to  be.  able  to  apppinr  a  deputy.  But  no  argument  can  be  drawn 
from  any  particular  instances  of  offices.of  dignity,  or  which  are 
lucrative,  and  where  the  principal  is  desirous  of  appointing  a  de- 
puty, to  shew  that  in  other  cases  where  the  office,  is  not  of  that 
•description  the  principal  shall  be  compelled  to  accept  the^office 
and  appoint  a  deputy,  he  being  incompetent  to  execute  it  in  per- 
9on.  Now  this  is  a  burthensome  office,  and  therefore  the  au« 
thorities  apply  stronger  in  Its  favour:  besides  to  compel  an  in- 
competent or  privileged  person  to  appoint  a  deputy  would  be  to 
destroy  all  privileges  and  exemptions  whatever;  and  yet  there  are 
many  cases  in  which  exemptions  have  been  actually  allowed. 
.  Secondly,  The  statute  43  Eliz.  requires  that  the  persons  to.  be 
appointed  overseers  of  the  poor  shall  be  substantial  householders; 
and  as  they  can  only  be  appcnnted  by  virtue  of  this  act.  It  must 
be  strictly  pursued.  In  R.  v.  Sheringbrook  (a),  and  R,  v.  Gnat 
Afarhw  (i)f  the  orders  were  quashed,  because  it  did  not  ajp^ear 
that  the  persons  appointed  were  substantial  householders.  In 
R,  y^.Tbe  Overseers  of  Weobly{c),.  the  order  was  quashed,  be- 
cause the  perspns.  appointed  were  described  to  be  principal,  in* 
habitants,  instead  of  substantial  householders.  ,  Then  if  it  be  ne- 
cessary to  state  it  in  the  order,  it  is  necessary  to  prove  it,  or  at 
least  it  should  not  be  negatived.  Therefore  even  though  "sub- 
«  stantial"  were  a  relative  term,  that  will  not  assist  the  prosecutor 
in  this  case,  because  it  is  expressly  stated  that  these,  two  men 
are  poor  persons.  It  may  perhaps  be  difficult  to  define  what 
is  substantial  within  this  ace;  but  it  is  sufficient  to  say  that  in 
this  case  these  persons  are  stated  mt  to  be  substantiaL  And  the 
office  of  overseer  of  the  poor  i&  of  great  importance ;  great 
trust  is  reposed  in  him;  and  therefore  the  statute  requires  that 
he  should  be  of  substance. and  responsibility. 

Cur.  adv.  vtdt. 

AsHHUEST,  J.  now  delivered  the  opinion  of  the  Court. 

Three  objections  have  been  made;  ist.  To  the  form  of  the 
appointment  of  overseers,  it  being  made  on  the  6th  of  October, 
by  which  the  overseers  are  appointed  for.  one  whole  year  from 
the  date  thereof,    adly.  That  one  of  the  persons  appointed  was 

{a)  aLofd  It0ym.  1394-  (0  Btti.  X.  (0  %  Sir.  x»6i. 

a  wotnan^ 
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1788.    t  ivman^  who,  as  sach,  could  not  legally  be  appoidted  to  siidi 
afi  office,     ^dly,  That  the  othct  two  wctc  not  substantial  bouse^ 


'^a  ^r  ^^^y  a^  diCTcfdre  c6uld  tiot  legally  be  af  pdinted.   As  to  t!ie 
St^Tis.    fitst  obj^etidn,  it  was  disposed  of  in  iht  coutse  of  the  argument ; 
It  beittg  detcrtnined  in  tht  ca^  of  1%i  King  v.  tparr&w^  Sot,  1 1 . 
that  sueh  an  a{^d!ntihent  is  good.    As  t6  the  second  objectioni 
we  dimk  that  the  circdnstance  of  one  of  the  perMti^  atppointed 
bdnga  WdKian  d6c*  tfot  vitiate  the  appoifittteftt.  Hie  oiily  qua- 
lifltrarion  rcqilired  b^  43  £lh.  h  thit  they  shall  be  stAsUmtiJ 
toasibMerSi  it  Hsti  Ho  refeitilCe  to  sci.    The  only  quesdon 
dien  M^  whether  there  b^  My  thing  In  the  ftiture  of  th6  otfctf 
fbslt  should  make  a  W6man  idcbmpetent?  and  We  think  there  is 
not    There  are  b^ny  itistanc^s  ii^h^d,  ih  dffic^s  of  a  highet 
kiatute,  they  alt  held  not  to  be  disqualified ;  a6  ill  the  case  of  the 
office  of  high  dialnberlainj  high  constablct  imd  marshal;  and 
that  of  a  common  ton^table,  which  U  both  an  office  of  trusty 
and  likewise,  iti  a  degree,  judicial.   So  i^  the  case  of  ^e  office 
of  sexton.    As  to  the  CaS6  In  ViH.  tit.  Poor^  415.  that  is  no 
tondu^e  authority.    It  \h  tb  be  tollectM  ftoln  the  case  Oiat 
there  Were  other  pt»^oni  in  the  piitish  proper  to  denre  \  and  if  so^ 
die  Court  held  that  the  justices  had  fiot  acted  iitiproiperly  in  re^ 
fusing  to  appTote  t>f  &  Woman :  whftve  there  are  a  sufficient  Hum- 
bM  df  men  qualified  to  k^xirt  the  office,  they  att  certsdtily  more 
proper:  but  that  \i  not  th^  ea^  here ;  atad  therefore,  if  there  be 
nb  absolute  incapacity,  it  is  proper  in  this  Instance  fiom  the  ne^ 
cfcssity  of  the  ca$e.  And  there  is  no  danger  of  making  it  a  genera! 
practices  for  as  ^e  justices  are  invested  with  a  disctttionary 
power  tf  appTdbatita,  it  is  not  likely  that  they  will  approve  of 
such  ah  app6mtmetit  WheU  there  are  other  proper  o^tctSi 
A^  tb  the  tUrd  objection,  with  fespect  to  the  other  two  peftons 
aptK)itited,  we  tlunk  there  is  no  foundation  for  it  in  this  instauce* 
The  Word  s^Astdntial  is  a  relatiTC  term,  tf  thett  ^ere  a  great  ttiztif 
dpUlent  fttiher^  there  the  appolntnteut  df  a  day-labourer  might 
be  improper;  but  here  there  were  ti6  dtlier  petsdtts  to  serve* 
They  ate  both  householders  with  some  land  annexed  to  their 
houses,  and  one  of  theth  a  proprietdr.    No  better  person^  can 
be  had  dian  the  place  iShtA^i  and  the  Wiint  of  them  is  no  rea- 
son why  the  pdor  sbduld  not  be  provided  for.    Therefore  1^ 
ore  all  of  opiniota  that  the  appdintmetft  ought  to  be  aUowedi 
und  the  dMer  trf  Sessions  cdUfil^ed. 
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1)a  Costa  ^otiu/  Nkwnham.  (^  1,^" 

^pHB  action  was  brougbt  against  one  of  the  underwriters  where  «- 
-*^   of  a  ship  from  Legiom  to  Lombn^  with^Kberty  to  touch  at  SJl^'lJ^  SJ 
l^et  and  tried  tinder  a  consoHdatfon  rule;  at  the  trial,  before  ""^'T^^ 
JMUt,  J;  at  the  Sittings  after  last  Term  at  GuiUliaa,  the  jury  ^m^x^ 
foiifNl  a  verdict  of  6^L  t^s.  wKch,  together  with  17/.  to/,  ^**b^i" 
|Mid  into  Court  bjr  the  defendant,  they  calculated  as  the  average  m  p^m>, 
lott  per  ant.  which  the  plaintiff  was  entitled  to,  under  the  cir-  S^tl^ 
€ttmstances  of  the  case.   On  a  motion  for  a  new  trial,  BuUer^  J.  "^  **?  ^^  J^' 
reported  the  facts  to  be,  that  the  ship  insured  met  with  an  acci-  ship,  in 
dent  in  the  course  of  her  voyage  from  Leghirm  to  Londm^  and  ^J^^JX 
was  obliged  to  put  into  Vice  to  repair.    Advice  thereof  was  ship  is  sold, 
transmitted  to  the  owner  (the  plaintiff),  and  that  it  was  necessary  Ue%^'*' 
to  unload  the  vessel,  and  that  a  considerable  expense  must  be  in-  the  damage 
curred.  This  account  was  communicated  by  him  to  the  under-  cmes  to  the 
trriters,  at  the  same  time  that  he  expressed  his  desire  to  abandon :  ®''""  *° 

OOOSCQUCSOS 

an  altercation  arose  between  them  upon  this  subject;  he  being  of  that 
desirous  of  abandoning  akogether,  and  they  insisting  upon  the  ^^^\^  » 
vessel's  being  repaired,  and  telling  him  to  pay  the  tradesmen's  s^P  b**  . 
bills.  He  consented  at  last,  however,  that  die  repairs  should  be  ed,  thTun-' 
done,  but  refused  to  advance  any  money ;  in  consequence  of  ^^^^ 
which  it  became  necessary  to  take  up  a  large  sum  on  a  bottomry  titled  to  the 
bond|  which  was  accordingly  done.    Before  the  repairs  were  \^M.h.S. 
begun  the  crew  were  discharged,  and  several  of  them  afterwards  jj^  ^^ 

one  third,  new  for  old,  unless  the  ihip  has  b^en  put  into  the  free  ponession  of  the  owner  t^ain. 
When  ■  ahipif  dbHgtd  to  put  imo  pert  for  the  btaeft  of  tlK  whisle  concera,  the  chtiges  of  loading 
and  unloading  the  cafgo,  and  taking  care  of  it,  and  the  wages  and  provisions  of  the  workmen  hired 
<or  tlK  repairs,  become  gedenl  atveniB.    [S  T.  R.  jit.  7  £<'>'•  34*  ^itf*^*  sSs-  i  JMl  ft  &3X8.] 

hired 
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1 788,     hired  at  difierent  times  at  so  much  per  £em  to  asMSt  in  the  work, 

The  ship  was  refitted,  and  resumed  her  voyage,  and  gidned 

^\^]J^  freight  afterwards.   When  she  arrived  at  her  port  of  ^scharge, 
mwN-    application  was  made  to  the  underwriters  to  take  up  the  m;^- 
dentia  bond,  which  they  refused  to  do;  and  therefore  the  vessel 
'  u  r  ^^  /i/T^^  ^as  obliged  to  be  sold  in  order  to  satisfy  that  debt:  so  that  she 
'    '  ^'  ^^'         never  was  in  the  free  possession  of  the  plaintiff  again.    The 
'^'^-*^  ^^^/^^  amount  of  the  respondentia  bond,  together  with  the  interest  due, 
il/.  'u'i*-,        was  678/.  and  the  ship  sold  for  600  guineas.     Under  these  cir- 
cumstances, BuUer^  J.  stated  that  it  had  been  agreed  at  the  trial, 
and  he  had  so  stated  it  to  the  jury,  that  there  had  not  been  a 
total  loss  at  Nice  s  for  though  the  plaintiiF  had  offered  and  was 
entitled  to  abandon,  yet  in  truth  he  had  not  abandoned.    Then 
considering  it  only  as  an  average  loss,  the  question  was,  Whether 
the  underwriters  should  be  liable  for  the  full  amount  of  the  in- 
surance ?  The  bottomry  bond  was  only  6oo/.  but  the  ship  never 
came,  free  into  the  plaintiff's  hands;  for  in  consequaice  of  the 
refusal  of  the  underwriters  to  discharge  it,  she  was  obliged  to  be 
sold.    He  thought  that  as  for  all  the  subsequent  injury  which 
had  adcrued  to  the  plaintiff  in  consequence  of  that  refusal,  and 
by  which  the  plsuntiff  was  damnified  to  the  whole  amount  of 
the  insurance,  the  underwriters  were  liable,  because  it  was  their 
own  fault  in  not  taking  up  the  bond  for  the  expenses  of  those 
repairs  which  had  been  incurred  by  .their  own  express  directions. 
Then  the  only  remaining  question  was,  how  the  average  should 
be  calculated.     As  to  that,  he  said  that  four  or  five  difierent 
methods  had  been  delivered  in  to  him,  which  were  then  in 
Court  \  one  of  these  was  a  paper  delivered  in  by  the  defendant, 
which  he  should  at  once  lay  out  of  the  question:    for  in 
that  one  third  of  the  sum  charged  for  repairs  was  taken  off, 
which  was  the  usual  sum  allowed  in  respect  of  new  nuorkfiroUL 
Ndw  this  was  never  allowed  unless  the  ship  got  into  the  posses- 
sion of  the  owner  again ;  for  the  usage  in  that  case  was  founded 
upon  the  idea  that  the  owner  got  the  ship  the  better  for  the  re* 
pairs ;  therefore  that  rule  did  not  apply  in  this  case.   As  to  ano- 
ther article  respecting  freight,  there  is  no  doubt  but  that  the 
freight  must  contribute  to  the  general  average. 

The  grounds  on  which  the  rule  had  been  obtained  were,  tk^t 
in  the  account  of  the  charges  and  expenses  incurred  at  JVmt, 
and  for  which  the  bottomry  bond  had  been  given,  there  were 
many  articles  for  which  the  underwriters  on  the  sb^  were  not 
liable,  such  as  the  charges  for  wages  and  provisions,  shipping 

and 
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and  unshipping  the  caigo,  warehouse^room,  taUng  cait  of  the     1788. 
cargOj  feV.;  that  besides,  at  the  time  of  the  accident  there  was  ■ 
above  300/.  due  for  freight^  no  part  of  which  was  applied  to  ^^^^^^ 
these  purposes,  which  would  hare  superseded  the  necesntjof  tak«     Niwn<. 
ingnpsolaigeasumonr^jj^oiuifffliM     And  again,  that  no  allow- 
ance had  been  made  for  thuds  in  the  repairs,  which  the  under- 
writers were  entitled  to  by  the  usage  of  trade.    And  also  upon  ' 
an  affidavit  that  the  amount  of  the  goods  had  been  undervalued. 
. .    Ershme^  Mingay^  and  BaUwin,  shewed  cause  against  the  rule. 
.  There  is  no  doubt  but  the  plaintiff  was  entitled  to  abandon  at  ' 
Nietf  upon  the  principle  laid  down  by  Lord  Mansfield^  in  JF£i* 
mbon  V.  Mendez  {a).     For  the  underwriters  refused  to  advanca 
any  money  for  the  repsurs  which  they  insisted  should  be  made. 
The  pbdntiff  however  waived  that  right,  and  complied  with  their 
requisitions  to  repair;  and  the  necessary  expenses  were  defrayed 
by  raising  money  on  a  nspotidiniia  bond.    These  chaiges  then 
must  be  considered  as  having  been  incurred  by  the  orders  of  the 
underwriters;  they  made  themselves  therefore  liaUe  forthenu 
But  when  the  ship  came  home,  and  the  bond  was  tendered  for 
payment,  they  refused  to  advance  the  money;  in  consequence  of 
which  she  was  obliged  to  be  sold  for  the  benefit  of  the  bond- 
holderSf  and  nothing  ever  came  into  the  plaintiff's  bands.    By 
diese  means  he  has  sufiered  a  loss  to  the  full  amount  of  the  in-* 
surance,  vriiich  the  defendants  are  liable  to  make  good,  inas- 
much as  it  happened  in  consequence  of  their  own  act  in  not  dis- 
charging that  bond  debt,  which  they  subjected  themselves  to 
when  they  directed  the  repairs  to  be  made.    By  the  same  reason 
they  were  also  HaUe  to  pay  the  charge  for  interest.    And  as  to 
the  objecrion  that  the  underwriters  were  not  liable  to  pay  more 
of  the  debt  than  had  been  incurred  in  the  repairs  of  the  ship 
alone,  supposing  it  to  have  any  weight,  it  is  answered  by  saying 
that  they  did  not  ofier  to  discharge  any  part  of  the  demand,  for 
which  by  their  own  account  they  were  liable.    But  besides,  it 
wiU  appear  that  in  calculating  tha  average  the  jury  have  given 
the  plaintiff  less  by  10  per  attt.  than  he  is  entitled  u> ;  for  they 
have   given  the  defendant  credit  for  the  freight  which  the 
plaintiff  has  recehredy  and  which  they  certainly  are  not  entitled 
to.    The  defendants  were  not  the  msurers  of  the  freight.    It  is 
well  known  that  that  is  a  distinct  object  of  insurance.    The  ship 
is  frequently  insured  by  one,  the  freight  by  another.    Here  the 
plaintiff's  stan^ng  his  own  insurer  for  the  fie^ht  cannot  vary 

(«)  %  Sim.  1209. 

8  the 
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tySS.    Ae  ease.    Suppose  die  owner  of  a  ship^  wUcli  k  ckttrtfierf^ 
imiiK^aad  there  UaflaTeiPi^efe86|  die  undcrwrker  eouU  Mt 


^^Shrf*"^  debit  die  owner  in  respect  of  dM  fxeighti  fot  die  pcrsoirto  whdm 
Mew*-  die  Ship  is  chartered  woidd  alone  be  entkM  to  duit  This  charge 
^^*  not  deducted  would  toye  etouded  die  plaintiff  to  lo^  m(. 
more  than  die  jury  bhre  given  to  him.  The  only  deductiona  whieh 
the  underwriters  are  exldded  to atecettain expenses  whiek weve 
Incilntd  at  Nkif  and  which  become  g^ieial  aterage,  and  eonse- 
fnendy  they  are  only  liaUe  for  their  proportioif.  AUowing 
dien  the  defendnnts  to  deduct  die  general  atesage  on  the  fteightj 
alid  oil  lh«  godds,  stil  the  plaintiff  wo«ddj  in  strictncss»  be  en- 
tided  to  la  fit  €i9U.  moftt  thanf  the  verdict  ffvis  him.  This 
#iU  more  than  cOunierbalanee  aay  triiing  errors  in  the  account ; 
<htf  principal  o£  which  in  the  paper  delivered  in  is  that  die  goods 
have  been  nndewalned^  and  consequently  the  general  average 
wOuM  aaitam  td  more  then  is  aUewed  ^  now  even  tidong  it  on 
the  defendant's  statement^  k  only  makes  a  dUeieneeof  aA  ior. 
psr  smA  Another  oljectioft  made  is^  that  they  have  not  been 
allowed  the  durd  for  tepaiiti.  Bnl  k  i^adecisive  answer  to  soy^ 
diat  the  diip  ne^r  cause  free  to  the  pluindff V  hands^  amd  oon- 
tefttCndy  he  never  had  the  benefit  of  diemi  which  ia  die  only 
ground  on  which  die  usage  stands*  The  only  remaining  objec- 
tion is  as  to  the  extraordinary  wages  to  dK  moit  during  the  time 
die  shi^  was  repaiiing^  fef  working  tbeaeon.  Now  k  is  said  that 
these  fdsoas  were  aaostly  the  ship's  cxcw,  who  wtve  bound  to 
contribute  their  assistance  to  the  ttpairsi  widioot  any  such  eitni- 
ordinary  aUowance.  But  dio  fact  is  odtcfwiae:  at  dm  dme 
die  rlfairs  were  gmng  on  many  ef  the  peraona  ksdeed  whahed 
served  on  board  die  ship  were  hiiedi  but  k  was  in  die  capacky 
tt  labourers  and  not  of  siulors  i  for  die  ct«w  had  been  al  cOa. 
ohmged  on  the  arrival  of  the  ship  at  Nke. 

Bemrcnfi  and  Law$  emOrdf  after  noticbig  that  this  cause 
fcaviitg  been  (tied  under  a  consolidation  nile»  die  Coort  wotdd  of 
couTse  grant  a  new  trial,  unless  the  verdict  appeared  in  etery 
point  of  view  perfectly  satisfactory  to  tbemi  said  there  wese  thsee 
'^stionsi  1st,  What  vras  the  particular  average  or  lesson  the 
^f  2dly,  What  was  die  general  average  Which  faUs  on  Ship 
goods  anklfreigte,  in  their  sevctal  propordons»  according  to  the 
i^lduecf  each,  adly^  Wliiit  dioee  ospensea  amount  to  wttdi 
fltustbebomebytheunderwritetsottthesl^.  ist^  Theieave 
many  articles  in  die  account  on  which  die  vttdict  was  given,  iridi 
which  die  defendant,  as  an  underwriter  on  die  ship,  had  no 

concern* 
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toncem.    Two  of  the  prindpal  of  A^  art  #^»  aAd  Jtton-    ifn. 
Hons.    'these,  it  is  said^  onght  to  be  cOtisideii^  a*  pattieidirf 


oferage  on  the  shipj  beeatise  Ihey  were  eipenftd  for  die  tMe  oT  '^^jJ^ 
ttie  workmen  wli6  wett  employed  in  tepaiti^^  her.    But  Ittaftjf    mm. 
of  those  were  men  bdongif^  toihe  Aip^s  c^oiilpiny,  and  appeal' 
to  be  such  on  llie  log-book,  Who  were  bdtfnd  by  law  teTeonitl- 
baee  Aeif  assiitanoe  td  the  repairs  WMoltt  any  extraordinary  al- 
lowance ;  and  some  of  these  expenses  were  incurred  before  ikt 
KMffi  Hi^  diiiefaafgcd.    Now  the  Ownerif  wereknind  td  defray 
an  eafyetfs^  of  that  soft;  ah  UnAeNtAtet  on  the  iHp  ha^  no 
tetntem  with  wages  or  ptMd<fhi{a)  $  he  ohly  imnttt  the  hbdf 
Of  the  ^  wiA  fhe  tadde  Md  fiitnittite.    There  ate  sevetal 
snttdler  ardeles  ^iroiigtk  into  fhe  a^eOuflt  of  patticolat  aterage  oil 
the  Ahip,  wUdl  do  not  belorig  to  it    POOtSge  is  ooly  a  gtaeral 
aterage  expend;  aifd  die  charged  of  eoObehlge  and  Watehottse- 
iftnt  fdr  the  goodft  at^  hot  tttn  shbjecu  Of  general,  much  less  of 
partictilat,  atetage  on  the  ship.   Ahd  as  to  die  item  of  sails,  un. 
lesft  it  had  appealed  that  they  West  split  6t  em  by  any  of  the 
perils  of  the  sea,  these  Undetwtkets  are  not  liaMe ;  Ibf  they  are 
not  to  make  |^  weat  aud  f^at  lOM.    Theft  it  U  objeeted, 
even  supposing  that  the  tthdefwrltefs  were  not  Ihible  for 
the^e  altictes,  yet  that  At  defehdaflt  did  not  tender  his  ptopor- 
ti6n  of  the  respcHilMiid  bond,    tiut  the  defehdMt  could  not, 
ht  bound  by  law  to  ittake  H  tender  6l  that  which  he  had  no 
means  of  asccTtidnihg  £hti  amotiht  of  at  die  tiitie,  and  no' 
dettiand  Was  proted  on  the  defendant.    Besides  these  ob{ec- 
dOhs  to  the  account,  the  tinderwriters  ate  also  endded  t6  al* 
lowanees  whiih  havt  hot  been  made  to  dieih.    Tiit  princl^ 
pal  of  thele  is  the  one  dilfd  (br  repairs,  HMftr  M,    The  usage 
in  diat  caie  has  been  tttUy  stated  to  be  founded  oA  thd  adtantage 
derhred  tO  ttie  6Wher.    To  Which  it  is  objected  hete,  diat  the 
owner  did  hot  retain  possestioh  of  the  Ship,  and  therefore  did  hot 
reap  ahy  lueh  adtantage.    But  sdO  he  has  had  die  benefit  of 
theft,  If  die  ship  aold  for  ihore  on  account  of  those  repairs, 
which  It  Wkxiit  haVfc  done.    Bnt  at  any  rate,  whediCr  Or  not  die 
defehdant  were  endded  to  thii  idlowanc^  was  a  qucstioh  for  die 
jury,  ai  it  dej^ehded  Upon  uiage.    As  to  die  freight  the  under. 
Writer^  ale  cleariy  tedded  to  it,  for  If  dief  are  to  answer  as  for 
a  total  loss  itt  the  cVent,  they  ait  aUo  endded  to  die  udOal  ad* 

(«)  Vide Rdtrhmv.  £«Mr»«ote»i toL taa$  tbtdMSf  £ibiT.  CtmfudAmStMp 
tbcre  deed,  aec,  J^rm^  t.  IVbUwffk^  pott.  4  VoL  S06.,  dut  fftmrnm  for  the  uae  of  the 

«K«r  «t  fMttMll^  h  j^  «1  (ht  dap  fthd /sr«rr«r#. 

Tantagest 
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1788.     vantage! :  and  in  such  cases  the  underwriter  Is  substituted  in 
the  place  of  die  assured  ;  otherwise  this  would  be  a  total  loss 


"  -    -  —  f  —  —  -    ■-     --     - 

i^7^  without  benefit  of  salvage.  Upou  the  whole,  if  the  Court  arc.  of 
Nkwn-  opinion  with  (he  defendant  on  the  two  principal  points,  as  to 
the  one  third  for  repairsi  and  the  wages  and  provisionSf  then  the 
defendant  will  have  paid  into  Court  more  than  sufficient  to  cover 
the  plaintiff's  demand,  and  therefore  he  is  entitled  to  a  new 
trial. 

AsHHUEST,  J*   This  cause  having  been  tried  under  a  conao. 
l^dation  rule,  if  the  Court  entertained  any  doubt  of  the  propriety 
of  the  verdict,  they  would,  grant  a  new  trial.    But  I  find  no 
i^son  for  thinking  that  the  jury  have  given  too  much  in  the 
manner  in  which  they  have  estimated  the  plaintiFs  loss.    They 
have  found  that  he  is  entitled  under  all  the  circumstances  to  re^ 
ceive  the  whole  value  of  the  ship.    I  do  not  take  it  under  the 
technical  term  of  total  hss.    The  question  then  turns,  on  a  mat- 
ter of  calculation,  how  much  the -defendant  is  bound  to  con- 
tribute,    ist.   As  to  the  freight  claimed -by  the  defendant; 
he  was  the  insurer  of  the  ship,  and  not  of  the  freight;  and. 
therefore  there  is  no  ground  for  making  a  reduction  of  the  freight 
before  the  ship  got  to  Nice.     At  that  period  the  plaintiff  might 
have  abandoned  if  he  pleased,  for  the  ship  was  then  in  a  situa* 
tion'  not  worth  repairing,  and  that  was  notified  to  the  under, 
writers  \  but  -  he  did  not  abandon  as  he  might  have  done ;  and 
upon  their  insisting  that  the  vessel  should  be  repaired,  he  under- 
took the  management  of  it }  but  that  was  at  the  risk  of  the  un- 
derwriters.   The  plaintiff  had  declared  that  be  would  not  ad- 
vance any  money ;  and  therefore  the  captain  was  obliged  to  raise 
money' on  hypothecation.    The  ship  was  put  into  the  best  repair 
she  was  capable  of,  and  afterwards  proceeded  to  Xmm^^.    On 
her  arrival  the  bond  was  tendered  for  payment  to  the  under- 
writers, but  they  refused  to  discharge  it ;  in  consequence  of 
which  the  ship  was  obliged  to  be  sold;   and  that  put  the 
owner  into  the  same  situation  as  if  he  had  originally  ^^bandonfd 
at  Uice^  and  made  it  a  total  loss.    And  now  the  underwriters 
contend  that  they  are  entitled  to  the  allowance  of  one  third  for 
die  repairs.    That  indeed  is  the  rule  wheie  a  ship  is  repaired, 
and  delivered  over  to  the  owner  again  for  his  benefit ;  in  such 
cases  it  is  right  that  such  an  allowance  should  be  made,  upon  the 
ground  which  has  been  suted,  that  the  owner  is  put  in  a  better 
situation  than  he  was  before,  by  having  new  work  for  old.    But 
here,  as  the  plaintiff  never  has  beoi  put  intoiiee  possession  again 
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of  the  ship,  and  that  through  the  default  of  the  underwriters,     1788^ 
he  cannot  be  said  to  hare  had  any  benefit  from  the  repairs,  and 


theitfore  he  is  not  bound  to  make  that  allowance.  As  to  the  ^t.^^,^^ 
charge  for  the  sailors'  work,  had  they  remained  as  sucb  on  board  w'^"- 
the  ship,  it  would  be  fair  that  a  deduction  should  be  made  ;  but 
it  appears  that  the  crew  were  discharged  immediately  on  the 
ship's  coming  into  port.  And  there  is  no  reason  why  they  should 
not  afterwards  be  employed  as  labourers  in  making  the  repairs 
as  well  as  any  others.  They  did  not  work  as  sailors,  but  as 
common  workmen;  and  therefore  the  pUuntiflF  was  entitled 
to  make  that  charge.  As  to  the  sails,  it  does  not  appear  in  what 
situation  they  were ;  and  no  objection  was  made  at  the  trial.  The 
cooperage  indeed  may  be  a  disputable  article,  but  the  charge  is 
very  trifling ;  and  indeed  it  appears  that  the  jury*  so  for  from 
giving  more  than  they  ought,  have  given  less  than  the  plaintiff 
was  entitled  to  by  10  percent.^  which  may  be  set  off  against  the 
article  respecting  the  cooperage;  and  then  I  do  not  think  that 
the  jury  have  given  too  much. 

BuLLBR,  J.  The  question  is,  Whether  the  jury  have  gifen 
loo  much  ?  That  depends  on  what  the  ofMnion  of  the  Court  is 
upon  thp  operation  of  the  respondentia  bond  in  diis  case.  That 
is  the  substantial  point,  and  it  is  a  new  one.  When  the  accident  . 
happened,  the  plaintiff  communicated  these  circumstances  to  d&e 
underwriters  I '  he  laid  an  account  before  them  of  the  simation 
of  every  thing,  and  expressed  a  desire  to  abandon.  They  ob- 
jected to  it ;  they  said  let  the  vessel  be  repaired,  and  we  will  pay 
the  tradesmens'  bills  i  the  plaintiff  refused  to  advance  any  money, 
but  relinquished,  at  their  desire,  his  intention  of  abandoning. 
On  this  evidence  I  have  no  difficulty  in  giving  it  as  my  opinion, 
that  the  repairs  were  undertaken  at  the  risk  of  the  underwriters, 
and  that  they  were  answerable  for  all  subsequent  losses.  The 
ship  was  repaired,  and  the  necessaryezpenses  defrayed  by  raising 
money  on  a  respondentia  bond.  Then  the  ship  never  was  in 
die- free  possession  of  the  plaintiff  from  that  time  :  she  came 
home  subject  to  that  onus.  If  the  underwriters  had  discharged 
it,  and  thereby  restored  the  vessel  to  the  owner,  they  might  then 
have  demanded  the  usual  allowance  of  one-thhrd,  new  for.  old. 
But  they  refused  to  do  so }  in  consequence  of  which  the  ship 
was  obliged  to^bcsold,  and  therefore  through  their  neglect  there 
has  been  in  effisct  a  total  loss  to  the  plaintiff.  Considering  die'^ship 
then  as  lost  through  their  me^uijB,  the  deductions  which  they  claim 
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^^99"    Pttt  ^  tte  Mcpfoses  itocucred  at  Nifii  for  general  average  must 
~~T~  ba  pn»f04  by  thwu    'Chere  ipas  no  propordoB  agreed  on  at  the 
t^^^  time  t2lC7  durecicd  die  repaiiy.    Thcf  were  ixmnd,  in  the  first 
^^'   Mfitamef  IP  psy  Ifae  wbole  amoiti^  of  the  bond.    This  U  not 
iikc  t^  Oise  put  of  a  total  loat  aridioiit  benefit  of  talTage,  £of 
tbe  plaintiff  agrees  to  allovthat.    Nor  is  it  like  the  case  where 
'  there  is  an  election  in  die  partf  to  abandon  or  noty  where  that 
clccdonmust  be  made  ^hor  one  way  or  the  other)  for  hcvea 
by  Ifae  pmsoit  of  Ac  vndeiwritersy  die  plaintiff  has  steend  a 
niiddk  oourse.    *rhey  pointed  out  to  lum  what  he  should  dOt 
and  they  must  abide  bf  die  consequences  of  dieir  interfisfencc, 
A9tQits  not  appearing  that  any  specific  denpasd  was  made  upon 
d^^efiondant  for  his  sbase,  it  would  be  flK>nstrotts  to  require 
ibst  the  psrtjcnl^r  peoportion  of  each  individual  dipuld  be  se- 
parately demanded^  when  diey  aie  aH  a^gas  a  body;  a  do- 
«and  upon  any  of  diem  with  tlmt  view  was  suffideat. 

Thca  the  case  is  reduced  tp  a  mere  question  of  damages, 
istf  As  to  (ht  one-third  for  repidrs,  I  have  already  given  it  as 
my  opinion,  (dlat  the  underwriters  were  not  enuded  to  it,  be* 
xaiuse  die  plaintiff  never  had  die  ship  agpdn.  odly.  As  to  the 
vages  and  psorisioas ;  this  is  not  like  the  case  where  a  ship  is 
[4^Emi.450  detained  by  an  embargo,  wheoe  die  Court  have  said  that  the  ex- 
pense shall  fd  on  the  owner  oaly^  and  the  firca^t  m^Bt  bear  it; 
.but  dus  b  a  questioa  of  general  average,  the  sh^  havis^  been 
dbliged  to  go  into  port  for  the  gensndbpoefit  of  djc  whole  con-' 
psm.  A  passage  fitom  Btmwa  is  mendoned  in  Park^  143.  shew* 
jng  the  law  in  foreign  countties  uposi  this  sufaject }  that  when  a 
ship  is  forced  by  a^tormtoentermtoaporttoxepair't)iedamage 
she  hgs  SttfiJBred,  if  she  cannot  condniie  her  voyage  without 
an  apparent  risk  of  being  lost,  in  such  case  the  wages  and 
victuals  of  the  cnpr  are  bnau^t  intoan  average  from  the  day  it 
yras  fcsolVcd  to  seek  a  port  \o  xc&  the  vessel  to  die  day  of  her 
depardng  from  ^,  with  ail  the  charges  of  loa4hig»  unloading, 
anchorage,  pitotage,  and  every  ot^er  expense  iacuoed  by  this 
necessity.  .But  I  do  not  know  that  this  point  has  ever  been 
setdodjin£ssg£ii%/;  diere  is  one  case  meodooed  in  the  same 
hook^tf),  whpre  Lord  A/^frg£rfrf  seemed  to  approve  of  thbndc  : 
but  it  IS  not  necessary  to  dttermine  that  point  now ;  for  it  ap- 
peals 4^1^  onvliifui  been  aU4ischaiged,  and  th^  wcic 
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#017  employed  as  common  workmen.    As  to  ike  diierence  in     iflt. 
the  value  of  the  goods  as  it  is  now  staled/ that  only  makes  a  dif- 


ference of  two  and  an  haHper  ceni.  which  is  not  a  suficieat  ^\£^J^ 

gvound  for  a  new  trials  inasmuch  as  tt  appears  that  the  verdia    N«wn« 

has  been  tsdcenfor  10  ptrcent^  less  dum  ^  ptaindff  is  entitled 

to.     On  the  whole  I  am  of  opinion  that  this  rule  should  be  di^ 

charged,  ist.  Because,  under  the  interference  and  directions  o£ 

the  underwriters,  and  dieir  sulMequent  conduct  in  refusing  to 

pay  the  bottomry  bond,  they  are  liable  fcr  all  the  damage  whidi 

has  happened  to  the  plaintiff;  and,  idly,  Because  this  if  a  ques^ 

ti^  of  general  average,  and  die  ship  goods  and  freight  diould 

all  contribute  their  several  proportions. 

GrffcosE,  J.  was  of  the  same  opinion  on  aU  the  points. 

Rule  disdiarged.' 


Retell  and  Others  against  JopRjsi4«*  frUay. 

AN  issue  was  directed  under  an  indosure  act,  a6(x^.3.  Bj.gnuit 
"^  ^.  57.  (a),  to  try  whedier  die  allotments  made  to  copy-  «■  »«w, 
holders,  in  respect  of  dieir  copyholds,  on  two  commons  caUed  ^^dTrf' 
BdperwirdmA  Cbtuinward,  were  freehold  or  copyhold.    The  r^^*^ 
cause  was  tried  at  die  last  Summer  Assizes  for  JTarwUtsbirf/A?]  ' 
when  a  iferdict  was  takenfor  die  plaindft  by  consent,  the  parties  ^h^t^ 
intending  to  take  die  opinion  of  this  Court  upon  a  motion  for  a  t*  ^-^s, 
new  trial:  but  by  die  direction  of  die  Court  the  facts  were  put  vS^fiDm 
into  the  form  of  a  spedid  case ;  which  stated  the  act  pf  parUa-  S^°^hl* 
mcnt,  reciting  thatdispiltes  had  arisen  between  the  defendant,  as  copyJoito 
lord  ofthe  manors  of  DuffieU  and  Se^^  in  the  county  of  Dfrly,  Svfa"Ji^ 
where  the  commons  in  question  tie,  and  die  plaintiffs,  qopybpld-  jf^"**^ 
ers  rf  the  said  manors,  respecting  the  tenure  undej  which  the  immemiL 
indosod  lands  would  be  holden  by  them,  and  directing  the  ques-  ^^  , 
tion  to  be  tried  in  a  feigned  issue,  -llie  case  also  stated  U^at  on  gnnt  of  the 
die  asdi  Septemter  itSap,  4  Car.  t.,  the  King' panted  to  EJ^'^J^L'^ 
vktrdJitc^d  and  oAers,  and  dieir  heirs,  is^c.^  the  manors  of  ^'wteetfof 
IhffiMvtiA  Belper^  ^di  ail  dielr  rights,  istc.  except  [inter  aKd]  ^^^ 
phft^s  and  dtegeOer  reserved  unto  die  King,  Ids  heir?,  and  sue-  $^f^^, 
cessors,  aU  and  tingvOx  firestf^artdcbaseSf  and  alt  tarli^'ts^c.^  theUnds, ' 

.when  in- 
ddicd,  wOl  be  freehold,  «nd  no(  copybokL    A  copjhold  cannot  b«  cRuscd  bj  opeoitioii  cf  bw,  ktt« 
inwthaycj)ecn<lwaitwd<f.df«iiit||  by  c<py  tiie— t^jf  «<^. 

(tf)PrintcAct. 
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1788.    Under  those  grantees  the  defendant  is  well  entitled  to  the  above- 
mentioned  manors*    In  the  6th  of  Car.  i.  an  information  wa». 


^Hi^^    ^^*  ^J  ^  attomey-gcneral  in  the  Duchy  Court  of  Lancaster, 
Joj>»«LL.  against  the  carl  of  Newcastle  and  Others,  stating  that  the  King 
was  seised  of  the  forest  or  chase  of  Dt^eU,  of  which  these 
wards  were  part,  and  was  desirous  to  approve,  but  that  the  de- 
fendants claimed  some  estate  or  common  therein :  The  defend- 
ants in  their  answers  admitted  the  King's  seisin  of  the  land,  and 
disclaimed  all  interest  therein  but  rights  of  common  as  append- 
ant or  appurtenant  to  their  copyholds  in  the  manors  of  Dt^ld 
and  Bdpeu  for  all  cattle,  &fr.  levant  and  couchant ;  and  that 
these  wards  had  been  parcel  of  the  manor  of  Disffieli  till  the 
time  of  the  grant  above-mentioned.    On  the  27th  Marcb^  6 
Car.  I.  a  commission  issued  to  treat  with  the  defendants  in  that 
information,  and  it  was  mutually  agreed  that  the  Eling  should 
have  one«third  part  of  those  wards  in  severalty,  and  the  common- 
ers  the  other  two-third  parts.     In  consequence  of  which,  on 
2 1  St  November^  9  Car.  i.,  a  decree  was  made  in  the  said  cause^ 
reciting  the  information,  and  commission,  l^c.  \  and  it  was  de- 
creed, that  the  King  should  have  one-third  part  of  the  said  wards, 
discharged  of  all  rights  of  common,  Isfc.  \  and  that  the  common- 
ors,  in  lieu  of  their  common  which  they  had  formerly  enjoyed 
upon  the  whde  of  the  said  wards,  should  have,  hold,  and  enjoy, 
for  ever,  the  other  two  parts  of  the  said  wards  to  them  and  their 
heirs,  and  all  cottages  and  buildings  upon  the  same,  together 
with  the  soil  of  all  the  highways  leading  through  the  same, 
leaving  free  passage,  C^^r.,  at  and  under  certain  yearly  fee-£irm 
rents  therein  expressed  ;  and  that  his  Majesty  should  not  from 
thenceforth  have  or  claim  any  right,  title,  or  interest  to  the  said 
two  parts  of  the  said  wards,  saving  such  rents.    And  it  was  fur- 
ther decreed.  Chat  the  soil  of  the  saud  two  parts  of  each  several 
ward  should  be  granted  with  all  convenient  speed  to  John  Osborne 
and  Others,  tstc,  and  their  heirs,  fir  the  use  and  benefit  of  the 
said  commoners^  and  their  heirs  ^  in  fie  firm  and  free  socage^  a^ 
of  his  Majesty's  manor  of  Et^ldf  in  the  county  of  Middksen. 
And  reciting  likewise,  that  the  king  had  signified  his  design  to 
his  chancellor  to  grant  to  Edvnsrd  Sydenham^  Esq.  his  third  part 
of  the  said  wards  in  fee-farm  j  it  was  further  decreed,  that  upon 
such  grant  there  should  be  paid  die  reserved  rent  of  40/.  in  die 
proportion  therein  specified,     Accordmgly,  on  the  ad  Sifiember, 
10  Cir.  1.  die  King,  by  letters  patent,  granted  die  said  two  part*' 

ta 
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fo  the  trustees  and  their  heirs  as  had  been  decreed.  In  16709  21     1788* 
^  23  Car.  t.  a  private  act  was  passed,  entitled  An  act  for  sett&ng  - 

an  agreement  between  Sir  Wy/iam  Smth^  and  Sir  Tbmas  Hcoie,  ^iu^ 
and  German  Pofr^  and  Others,  which,  after  reciting  that  Sir  WiL  j90Mt^» 
/Mffi  &mith  and  Sir  Jionuu  Hooki  were  seised  in  moieties  in  fee# 
6imple  of  1350  acres  m  these  wards,  being  parcel  of  the  manor  of 
Dtiffield^  l3tc.  \  and  that  certain  copyholders  and  freeholders,  hav- 
ing ^ght  of  common,  Cs^r.,  a  decree  had  passed  [as  before];  and 
leciting,  that  disputes  had  arisen  between  the  said  Sir  WUEam 
Smiti,  jfeUm  Fill  (from  whom  Sir  TbomarHooke  claimed),  German 
Ptf/f,  and  other  commoners,  concerning  the  said  commonage }  and 
that  the  decree  made  in  the  duchy  Court  was  confirmed  about 
a6th  July  1660;  but  the  said  German  Pole  and  some  others  of  the 
tx>mmoners  not  being  satisfied,  {^r*,  for  further  and  final  satisfaco 
tion,  Sir  WWum  Smiti  aiid  Sir  Thomas  Hooke  had  conveyed  one 
fifth  part  of  the  1350  acres  to  German  Pole  and. others  in  trust 
for  xht  commonexB,  and  by  them  quietly  enjoyed  ever  since;  cxnxt 
firmed  the  said  decree,  and  the  conveyance  of  the  fifth  part  to  the 
use  of  the  commoners  i  and  enacted,  that  the  rest  of  the  land^ 
as  they  were  set  out  and  held  in  severalty  by  the  said  Smith  9od 
'Hoete,  should  be  held  by  them  free  from  all  right  of  common. 
8tot  there  is  a  saving  in  the  act  of  the  rights  of  all  persons  not 
privy  to  the  agreement.  It  was  admitted  between  the  parties  in 
f he  prestot  cause,  that  the  right  of  common  of  the  freeholders  and 
copyholders  within  the  manors  of  Dtjfflild  and  Be^  on  these 
^wo  v^ards,  Was  established  by  a  decree  in  the  duchy  Court  in  '20 
*EHz.%  and  that  fhe  copyholders  have  immemorially  enjoyed  and 
etiU  have  such  fight.  As  to  the  respective  acts  of  ownership,  the 
plaintifis  proved  a  series  of  receipts  for  a  century  past,  of  coal-pit 
Tents,  and  cottage  rents,  and  rents  for  encroachments  on  these 
^vards,  which  were  applied  to  the  poor  rates;  and  that  person^ 
-had  from  time  to  time  been  put  bf  them  into  the  vacant  oottages 
on  the  commons.  On  the  other  hand,  the  defendant  gave  in  evi« 
dence  various  presentments  and  orders  at  the  court  leet  and  court 
baton,  lespccting'  nuisances,  encroachments,  OV.'  on  these  wards, 
fiom  1629.  down  to  1726}  two  or  three  cottage  reuts  received 
wit  1754;  and  waifs  and  cstrays  taken  as  far  back  as  I749f 
'    On  a  former  day  in  thb  term  tins  case  was  argued  by 

CTsrEf,  for  the  plaindfis ;  who  premised,  that  the  efieet  of  the 
evidence  respecting  thcdifierent  acts  of  owpership,  ought  to  have 
been  found  as  a  fact  by  the  jury,  and  not  to  Jiave  been  set  forth 
/.Vo£.II.  Ff  in 
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117814    is  tbc  detaa;  md  AuAt  qnettiM  miglil:  t^  have  baen  left  to 
"  tbcm,  Wkedief  Aecapjrmem  of  thete  wankby  the  conunonen 

^^^   kid  tiol  beta  muftNTBiIy  MtmUitU  with  tbc  grant  of  tbem  in 
J%tni.  ftee  aocagc  to  the  eomnioncn  bjr  C^.  !•?   But'  Am,  bowe«er» 
eke  weight  of  die  etndaKc  aoit  ippcaied  #a8  stroRf^y  ia  fevoat 
ofAcphMlilk  Tbecootkiual  mcTt  of  coal  fcntsfoottafc  tents, 
MieomadimenttentBy  front  the  ttocof  paasitig  thcconAraiiig 
eor  of  Car.  3.  to  tbe  piceaiti  b  the  stronyttt  cndoiicc  of  the  owa* 
«iiiii|r  of  ioil  wUdi  cao  be  preiu  And  it  is  by  no  fneaiif  anewtiod 
by  the  evidence  giveitbf  the  defendaMti^far  notwiihsmding  tl» 
tMMnbev  of  otdeit  pfovtdby  him  in  AcCooetSy  itdocbnot  ^pciir 
that  they  wcve  obeyed  in  any  one  instance^  or  that  any  aCtemj^ 
had  e?ef  lieen  made  to  enfeice  tbem.    Where  oiderc  made, 
nnd  nnobeyed,  are  mot  attempted  tobe  cnfercedi  it  to  the  stioagp 
•St  pwof  dtat  dke  peisoM  bad  no  ri^  U>  ttioke  them.    And 
Ike  e^enee  of  the  teceipe  of  cottage  rents  by  the  lord  is  sa 
ttiSiOf  and  se  modems  vAea  eompated  widt  that  on  the  part 
a£tbephdntiftrtbatitcanhaven»ireig|il.   The  ovidbnec  too 
ef  taUng  estraysioTery  weak^  bat  oren  if  it  had  been  much 
scrangety  it  pmfca  nothing  as  tor  the  ownecship  of  the  aoiL  The 
ofidimceof  ownership tkeidore  is  ail  on  onesided  As  to  the ni- 
naiiaieny  which  has  crept  nito  the  case,  that  the  comnRmers  haM 
sdll  a.t^  of  cdninxm  in  the  wards,  it  is  an  adndssian  of  kiw^ 
and  ooght  not  to  have  been  stated.   For  when  it  appears  that  a 
grant  of  the  aoi  was  made  to  thenif  the  Court  most  say  that  the 
sight  of  comnnn  was  merged,  and  that  those,  who  before  were 
'  only  commoners,  dad  then  become  owners  of  the  toil  itadf. 
TUfr  appears  ftom  4  Ck  ^  a*   It  is  not  necessary  to  decide  in 
dtts  case  vpon  die  general  i{aestbn.  Whether,  oiian  inckMnre  of 
Ac  brdfs  waste,,  the  aUotmento  of  the  copyhoMers  wcluld  be  co» 
pyhoU  oe  freehold..  For  enough  b  shewn  upon  tins  case  nxen^ 
title  the  plainciffii  to  judgment,  without  entering  into  such  a  dis^ 
ciiesion.    Ic  qppears  that^  prerious  to  dte  grant  of  Car.  1.  to 
the  ancestors  of  tke  defendant,  the  Crown  waa  possessed  of  tke 
manors  of  Di^Utmd  Bd^t  mduding  the  wards  in  question^ 
Upon  wfaieb  the  fieehokkrs  and  caffatAix»  of  those  manors 
bad  acquired  a  n^t  of  common ;  and  itianot  unlikdy  du% 
being  the  deosesne  hnds  of  the  Crown,  those  wards  were  beftne 
that  time  pared  of  the  manor  of  Dt^ld.    But  adnuttiiag  that 
ihey  wcte,  they  were  effectually  serered.  therefiRxn  by  die  jn» 
e^ikn*  m  the  gant  oC  those  manoiSi  tn  die  dofendaMf  a  an^ 
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ceston,  and  taa  dcrer  be  vaited  zgtin^  Co,  LiiL  $%^i  i.  $*  0.     1788. 
If  the  lord  mtke  a  gift  in  niil|  or  kaae  for  lifei  of  the  whole 

manoTy  cx^pting Bklckure^putcel  df  the  demesnet  of  the  mAnor^       

and  after  he  tranteOi  aWaj  his  manot^  Blatiaefi  shall  Dot  pass,  Jmiisl, 
becaaae  daring  the  estate-uil  or  lease  for  life  it  ia  severed  from 
die  manor.  And  so  in  11  Ittp.  56.  a.  it  is  saidi  that  if  a  man 
aiateafeoimeftt  in  fee  of  a  manor,  excepting  an  acre  or  an  home^ 
and  the  fcofiee  afterward!  purdhase  the  acre  or  the  hottse»  neither 
shall  be  parcel  of  the  manor  again.  So  where  an  adTDwson  has 
been  once  severed.  In  the  cMe  of  Ltnwt  r.  BladtwJUfi)^  lUi^ 
^HTfundOf  sa]rsg  that  if  one  grant  awsiy  any  pArt  bf  the  demesne  in 
feei  diou|^  but  f6f  an  iilstakitf  it  is  serered  from  the  manorj  and 
can  never  be  part  of  it  again.  And  aguH  in  Ship.  Tintek.  J§. 
I£  a  manor  be  granted^  ekcepdng  ah  acre  thAreof^  dial  adre  Is 
tfaerebjr  in  judgment  of  law  severed  from  th^  manor.  Nowwhen 
the  wards  were  thiis  Mvered  from  the  numor^  whatever  might 
have  been  their  tenure  before,  they  could  no  longer  be  demisabk 
bycopyof  Court^roH;  for  which  the  case  of  Ir<f  and  AmTMi  (^) 
is  iti  point.  There  it  was  held  diat  if  a  eopyhold  be  at  aCiy  time 
•everdd  from  the  mantor^  it  can  never  afterwards  be  demised  by 
copy.  Thdrefere  supposing  thai  thesd  waf ds  werci  previous  to 
die  grant  of  the  ifaanor  by  Qar.  i.^  of  a  copyhold  tenure  [which, 
ua  being  the  lord's  dentesnes,  they  could  not  be],  yet  they  became 
enfranchised  by  the  etoeption  in  the  gitatf  and  could  never  be 
demised  as  copyhold  alterwtfrds.  There  is  another  insufMnrabk 
objection  to  conrfdcring  the^  wards  as  copyhold  liter  that 
grant;  for  that  would  be  to  dnke  the  king  a  copyholder  to  hil 
own  grantee  of  the  manor,  d^e  king  having  reserved  the  wards 
in  his  own  possession.  If  Acf  wtn  freehbM  at  that  dme^  they 
mUst  have  continued  so;  fiM,  a4  laid  doWb  in  G^.  C^.  #.  ^i. 
the  king  could  not  aflerWltds  ha¥e  ghulted  them  by  copy. 
Atiodicr  reatoii  why  A^s^  V^rds  dould  net  be  co^yhoU  Ts,  that 
m  all  copyhold  estatbs  the  lofd  has  the  freehold;  but  it  is  clpstr 
that  thd  grantees  of  the  manors  of  Dtjfield  and  JBfljpifr  neVcr  had 
the  freehold  of  these  wards  in  them.  The  very  mle  the  defend* 
ant  sets  up  to  the  manors  shew  that  he  has  no  title  to  the  wards« 
Next  as  to  the  general  question ;  even  supposing  diese  wards  were 
part  of  the  waste  belonging  to  the  lords  of  Dufield  and  Seijfef 
before  the  act  for  inclosing  passed,  still  they  are  now  held  by  the 
flaintiffii  ai  freehold,  smd  not  by  copy.-    It  is  well  known,  and 

(^  W*.  19^  (I)  Cr*.  Ct^.  5it. 
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1788.     the  Court  will  take  notice,  that  by  the  practice  of  parfiameot  no 
■  bill  for  the  inclosurc  of  the  lord's  waste  is  permitted  to  pass 

^^rf*   ^**^^  ^8  consent,  which  must  now  be  taken  for  granted. 
•j^dkelxh.   Acts  of  Parliament  of  this  sort  are  in  the  nature  of  a  conveyance 
of  a  certain  portion  of  the  soil  to  those  who  before  had  merely 
a  right  of  common,  in  lieu  of  their  common ;  and  the  lord  whose 
soil  it  was,  by  consenting  to  the  act,  has  done  the  same  as  if^hc 
had  by  any  specific  deed  granted  the  soil  to  the  commoners.  Then 
the  question  will  be,  ^rhat  estate  was  conveyed  to  the  common- 
ers ?  The  act  did  not  say  it  should  be  copyhold,  or  under  what 
tenure  it  should  be  held.  Therefore  it  must  be  taken  to  be  suck 
an  estate  as  the  owner,  namely,  the  lord,  could  convey.   Now  it 
is  clear  that  the  lord's  estate  in  his  waste  could  not  be  copyhold; 
for  he  could  not  be  a  copyholder  of  his  own  manors  he  could 
not  therefore  grant  it  as  copyhold;  for  according  to  all  the  au- 
thorities, Co.  Lift.  58.,  I  Leon.  56.,  I  Black.  Com.  97.,  and  va- 
rious others,  a  new  copyhold  cannot  be  created  at  this  day. 
'The  lord's  estate  in  his  waste  could  only  have  been  freehold,  and 
as  such  therefore  it  must  have  passed  to  the  commoners.  Even 
if  the  lord  had  not  given  his  consent  to  the  act,  it  would  have 
made  no  difference;  for  after  the  act  was  passed,  the  conveyance 
•was  absolute,  and  the  consequences  deduced  from  it  the  same. 
One  further  argument  arises  to  shew  that  these  allotments  cannot 
be  considered  as  copyhold. '  Upon  the  inclosurc  these  allotments- 
must  have  certain  descriptions  and  bounds ;  they  become  distmct 
and  separate  estates ;  and  they  will  be,  in  the  hands  of  the  copy« 
holders  of  the  manors,  subjects  of  conveyance,  independent  of 
any  other  estate :  but  it  i^Il  not  appear,  that  "any  one  acre  of  this 
soil,  by  any  description  whatever,  has  ever  been  on  the  Court- 
rolls;  therefore  if  the  Court  shoidd  be  of  opinion,  that  when  in- 
closed they  are  copyholds,  they  will  then  all  appear  there  for  the 
first  time;  and  the  Court-books  will  be  filled  with  the  surrenders 
of  new  estates,  which  previous  to  that  time  had  never  been  heard 
of  within  the  manor.    Upon  the  principle  therefore  that  new 
copyholds  cannot  be  created  at  this  day,  diese  allotments  <:annot 
be  adjudged  to  have  become  such. 

HUl,  Seijeant,  for  the  defendant,  said.  That  as  to  the  lord's 
being  bound  by  the  act  of  parliament  of  aa  faf  23  Car.  2.,  there 
was  no  foundation  for  ibc  argument ;  for  the  rights  of  persons  not 
parties  thereto  were  expressly  saved  by  it;  so  that  the  question 
$till  remained  open.  As  to  diat,  the  sute  of  the  question  alone  is 
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>n  answer  to  the  claim  made  by  the  plaintifls.  The  plaintifi  are    1788* 
copyholders  i  they  claim  nothing  but  in  right  rf  their  copyholds^  and  " 

iei  exchange  for  a  copyhold  interest  in  the  commons :  what  else  then       ^'^^ 


can  the  thing  claimed  be  but  copyhold?  Every  accessary  must  be  Jodkiu. 
of  the  same  nature  as  the  thing  to  which  it. is  appendant.    It 
^RTill  be  material  to  consider,  first,  how  the  right  stood  imme- 
diately after  the  first  grant  from  the  king  in  1 629  \  and,  secondlyy 
how  it  is  affected  by  the  subsequent  grants  and  transactions^ 
tst.  By  the  grant  of  the  ttianor,  the  grantee  had  all  the  incidental 
rights  belonging  to  it.    Among  others^  the  right  of  common 
still  continued  ;  all  the  cases  tend  to  prove  that.    This  right 
continued  to  pass  by  surrender  and  admission  in  the  lord's  Court. 
Nothing  appears  therefore  to  shew  that  the  cominon  was  severed 
from  the  manor.    If  it  had  been,  after  so  long  a  period  of  time 
dbie  question  would  have  arisen,  not  between  tht  lord  and  the 
descendants  of  the  original  copyholders,  but  between  the  lord 
and  strangers.    It  would  long  since  have  passed  as  freehold ;  but 
the  admission  to  the  principal  copyhold  has  always  carried  this. 
This  right  was  recognized  in  a  very  short  time  after  the  grant  \ 
for  an  information  for  intrusion  was  brought  against  the  com- 
moners.   Some  of  these  claimed  in  right  of  freehold.tenements, 
others  in  right  of  their  copyholds  within  the  manors  of  Dt^ld 
and  Belper:  The  first  claimed  by  prescription ;  the  copyholders 
relied  on  the  custom  of  the  manors.    Their  rights  therefore  in 
respect  of  their  copyholds  existing  by  immemorial  custom,  it 
was  not  in  the  power  of  the  Cr6wn  at  that  time  to  sever  or  grant 
them  away.    The  copyholders  therefore  retained  the  same  right 
after  the  grant  which  they  had  before,  notwithstanding  the  ex- 
ception contained  therein.    8  Co.  63.  b.  is  decisive  upon  this 
point ;  so  Moo.  811.  Brown^  231.  5.  C    The  right  of  common 
was  inherent  in  the  copyhold  estate  -,  it  would  have  passed  as 
appendant  by  a  grant  of  the  copyhold  ;  it  must  always  have 
made  part  of  the  two  years'  value  which  the  lord  may  take  fior  a 
fine  on  every  death  or  alienation ;  so  that  the  lord  as  well  as  the 
copyholder  has  an  interest  in  it.    It  is  incident  to  the  copyholdt 
and  considered  as  part  of  it,  and  of  the  lord's  estate.     Co.  Lk. 
121.  *.   Soft.  169.   Bynh.  138.   Cro.  Jac.  253.    2  RoL  Abr.  61^ 
pi.  5,  6.    Now  no  act  of  the  copyholder,  however  it  might  estop 
lum,  could  divest  the  lord  of  any  of  his  incidental  rights.    A 
copyholder  may,  as  sucbi  have  a  right  of  common  in  an  adjoining 
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S7St*  '  manor }  but  it  can  ntm  b^  centcndkd  that  bj  purchasing  that 
■■  manor  he  would  exiinguisk  for  evff  the  right  of  common  ifi«i- 

Rbvbll    j^(  ^Q  ]|j,  copyhold,  beeaute  that  vould  injurt  tfat  lord.    The 


o>xsLL..  caaea  cited  on  the  odier  side  therefore  do  not  apply,  for  the  ce- 
ception  in  th^  grant  did  not  touch  the  right  of  the  copyholders  i 
and  so  that  right  was  never  once  severed  from  the  manor.  There 
were  two  interests  in  the  common ;  one  in  the  Crown,  as  lord 
paramount ;  the  other  was  annexed  to  the  two  manors  of  DuJ^ 
JIM  and  BeJper^  the  copyholders  of  which  had  a  right  of  common 
tiwreon.  This  latter  right  has  always^  continued  annexed  to 
Aese  manors. 

tdly.  The  transactions  subsequent  to  the  original  grant  of 
Charles  I.  could  not  affect  the  interest  of  the  lord,  for  he  was 
BO  party  td  any  of  them.  Neither  was  there  any  intention  to 
do  so.  The  freehold  indeed  was  conveyed  to  trustees  in  trust 
isr  the  commoners;  but  that  must  be  understood  iKC9r£$9g  U 
Anr  JhrmiT  rights.  It  is  said  too  to  be  given  m  lieu  and  m  r$» 
tmnpena  of  tiefr  cammou.  No^  one  thing  which  comes  in  Sm 
of  another  is  as  the  thing  itfelf.  Find)^  dy.  This,  therefore, 
coming  in  lieu  of  a  copyhold  interest,  must  be  copyhold  ^  odieiw 
wise  it  win  be  suflering  that  interest  which  the  tenants  of  the 
manpr  derive  from  the  lord  to  be  bartered  away  for  their  own 
advantage.  The  trust  of  a  freehold  may  be  annexed  to  a  copy* 
bold,  though  a  freehold  itself  cannot.  Nor  is  this  without  pre- 
cedent :  it  has  been  done  in  the  manors  oi  CtiHfigbam  and  Mid' 
dkion^  and  several  in  Stf^orisbhre.  Any  oth^  construction 
.  would  be  unjust ;  for  since  the  grant  to  the  trustees,  the  whole 
right  of  the  grantees  has  been  that  of  cesttds  que  trust  qui  copy- 
holders. There  being  evidence  of  ownership  both  ways  is  not 
at  all  inconsistent  with  the  elaini  of  the  brd,  because  he  con- 
tends that  both  have  rights;  but  any  evidence  on  his  part  over- 
throws the  exclusive  interest  claimed  by  the  copyholders.  It 
was  natural  enough  that  there  should  be  more  evidence  on  the 
part  of  those  who  were  in  the  actual  enjoyment  of  the  produce, 
and  vshose  rights  were  more  beneficial  to  them.  As  to  the  act 
of  parliament  the  lord's  rights  are  fully  reserved  by  it ;  and  be- 
ing so,  they  cannot  be  takgn  away  by  constructipn ;  and  a  copy* 
hold  may  be  created,  much  more  preserved,  by  the  necessary  opn- 
struction  of  an  act  of  parliament ;  the  intention  of  die  act  thai 
1l  shouH  be  so  hera  is  fairly  to  be  presumed,  otherwise  it  would 
have  been  ;o  no  purpose  to  introduce  such  a  reservation. 

Clarie^ 
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Gbnkf  in  rcfly;    At  to  the  cvcep^n  in  tbe  grant  not  es-     1788. 
tfndkig  10  flMQCiial  liglitsi  it  is  incooMAteat  with  tbe  nature  of 


•neb  »  reacmdoD.  The  dtfeadwt  took  the  manors  subject  to  ^^^ 
thtt  exocptions  mnA  to  aU  the  consequences  of  it.  Copyholders  Jmulu.l. 
an  cifable  of  caking  a  graat  fimi  the  lord;  and  the  grant  of  the 
Ittngin  this  case  was  the  same  as  a  grant  of  the  same  thing  from 
tbe  feid  would  hate  been^  if  tfane  had  been  no  exception  in  the 
grant  to  him.  For»  accoidi^g  to  Swayn^s  case  (n),  after  sere* 
raaoe»  the  wastes  are  no  loi^^  partsof  the  manor.  I|Igw  a  co- 
pyhold must  be  within  the  manor.  Again^  the  evidence  giveii 
^  die  plaintifis  of  particular  ads  of  owaership,  are  most  of  cheMi 
totally  tnoQQsistent  with  the  claim  set  up  ^  the  h^ ;  such  $n 
seceiving  rents  of  different  sorts^  which  haire  bees  mentioM)* 
Mar  does  it  appear  that  these  wards  ever  did  pass  by  surrender  in 
the  lord's  courts.  The  expression,  made  uae  of  in  the  ^nmt  19 
the  tmstees  for  the  use  of  the  copyholdeis  ae  r^rf  $btk  ^tff^ 
U4.  ^sht^Sf  meant  only  in  /ryarrige  to'the  fmfiAf  of  laa4 
which  they  were  in  posaessiou  of •  The  gmnt  made  iq  tbom  wif 
of  the  j«^  itself;  and  one  jcU  cannot  be  aoccssary  to  another  jir/!| 
•ad  the  question  hem  ist  not  bow  tbe  rigif  ^  tmmn  sbali  bf 
hddtbmby  what  tenure  the  4ki/ shall  be  heU.  It  has  also  been 
eaidt  that  die  lor4  was  90  party  to  aaj  of  the  auhseqtMt  peor 
eoediags:  that  shews  clearly  that  the  Courts  of  equity  thought 
lie  had  no  ng^t ;  for  if  they  had  thought  otherwiiSf  acoordmg 
to  the  practice  of  those  Courts»  they  would  not  hefe  pfoeeeded 
ea  the  question  ^irithout  makii^  him  a  party. 

On  diis  day  Asa«VMT»  J.  deUvesud  the  efiiwo  qf  dm 
Coun. 

In  the  first  pLm^  it  ^nffwc^  horn  the  state  of  the  case  ihol 
these  two  wards  being  reserved  oHt  of  the  grant  to  Tkd^fi^l^ud 
OtherSi  under  whom  the  de&ndaiit  daimi^  wot  severed  6m| 
the  manor,  and  have  aever  since  been  a  part  of  it.  In  the  snu 
placci  it  appears  that  upon  the  subsequent  litigation  im  the 
Duchy  Court,  aad  the  decree  iaconsequeooe,  it  was  settlod  a^d 
jecrecdt  that  the  king  was  to  have  one  thhrd  of  thoeetwp  wardst 
and  the  commeacn  the  other  two  thirds,  together  with  all  oot* 
tagrii  ttV.f  in  lieu  of  theur  r^ts  of  common  1  and  that  the  same 
ibpvldbiMiifyfldloinMPDe  for  the  uae  aint  benefit  of  dm 

commoners 
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1^88.     cbinmonera  and  their  heirs,  under  a  fee-farm  rent  of  40/.     AncI 
the  king,  by  his  letters  patent,  granted  the  same  accordingly.    It 


^^I^*"  **  P'^^°  therefore  that  it  was  the  intention  of  the  decree,  that  tht 
joDRKLL,  commoners  should  have  an  equitable  interest  in  the  whole  free- 
hold and  inheritance  of  these  two  wards,  in  full  right;  and  the 
legal  interest  was  accordingly  granted  to  their  trustees;  and  k 
ttras  not  meant  that  they  should  merely  have  a  right  of  com* 
monage,  for  it  expressly  declares  that  they  shall  have  a  right  to 
M  the  cottages  and  buildings.  But  it  is  said  that  the  lord  was 
tiot  a  party  to  these  proceedings,  and  therefore  was  not  bound 
by  theih.  Had  that  objection  been  made  recently,  it  might 
have  Admitted  of  some  atgument;  but  after  such  a  length  of  ac- 
quiescence as  156  years,  without  taking  any  legal  steps  to  have 
the  matter  set  right,  an  assent  on  the  pan  of  the  lords  may  fairly 
be  presumed.  And  as  to  any  acts  of  assertion  of  right,  they  art 
very  inconsiderable  when  compared  with  those  whidi  have  been 
exercised  on  the  part  of  the  plaintifls.  But  hying  this  out  of 
the  case,  there  can  be  no  doubt  upon  the  issue  now  before  us  ; 
for  the  question  is.  Whether  by  operation  of  law  these  allotments 
made  to  the  copyholders  shall  be  freehold  or  copyhold  ?  Now 
in  order  to  decide  that  question  it  is  only  necessary  to  consider 
what  is  the  nature  of  a  copyhold,  and  what  are  the  incidents  in* 
separable  ftom  it.  It  is  held  clearly  that  a  copyhold  must  be 
time  out  of  mind,  and  cannot  begin  at  this  day.  Co.  Lit.  58.  *. 
And  agreeable  to  this  is  the  case  of  Kempe  v.  Carter^  1  Leofu  55. 
In  an  action  of  trespass  the  issue  was,  if  the  lord  of  the  manof 
granted  the  lands  in  question  by  copy  of  court-roll,  according  to 
the  custom  of  the  manor  i  it  was  proved  that  the  lord  had  of 
latfe  gfaiited  the  lands  by  copy  of  court-roll,  where  it  wis  neVer 
granted  by  copy  of  court-roU  before;  and  it  was  holden  that  th^ 
jury  Wcit  bound  to  find  dominus  non  concessit i  for  notwithstanding 
that  de  facto  dominus  concessit,  yet  not  concessit  secundum  constse^ 
fudinem  manerHt  the  said  land  was  not  customary,  nor  was 
it  demisable,  for  the  custom  had  not  taken  hold  of  it.  Then 
was  the  land  now  in  question  ever  demised^  or  demiseable ;  and 
had  the  custom  of  the  manor  ever  taken  hold  of  it  ?  It  clearly 
had  nOti  Then  it  never  can  be  copyhold,  and  of  course  must 
pass  as  freehold.  But  it  is  arguedi  that  this  shall  become  copy, 
hold  by  operation  of  law,  as  the  accessary  must  always  follow  the 
nature  of  its  prindpal.  But  the  misfortune  is,  thai  there  is  no 
instance  shewn,  in  which  a  copyhold  was  crer  created  by  opem- 

tion 
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tkta  of  law ;  md  for  this  plain  reason,  that  a  copyhold  is  not  at     i788, 
fifeature  of:  law,  but  of  hct ;  it  must  hare  custom  to  support  it. 


and  cannot  be  created  by  any  other  mode,  unless  an  act  of  par-  ^^^^ 
liament,  which  might  operate  as  an  estoppel  to  any  man  to  say  Jds&sLt. 
that  it  had  not  existed  time  out  of  ihind.  And  the  defendant 
himself,  and  tho^  who  were  concerned  for  him,  were  so  per- 
JTectly  well  aware  of  this,  that  in  this  very  act  of  parliament;  as  to 
ether  parts  of  the  common,  which  were  his  own  wastes  and 
which  were  intended  to  be  allotted  to  the  commonets,  care  has 
been  taken  to  insert  a  special  provision  that  they  shall  be  deemed 
and  taken  to  be  copyhold,  and  they  rery  wisely  would  not  trust 
to  the  operation  of  law.  Therefore,  on  the  whole,  we  are  very 
clearfy  of  opinion  that  there  must  be  judgment  for  the  plaintiffs. 

Postea  to  the  plainti£&« 


lloE,  on  the  Demise  of  Gregson^  Widow,  against    Mky. 
Harrison.  ^"'^  ^ 

'U  JECTMENT  for  a  messuage,  and  a  warehouse  atid  stable  ifainae 
•*--'   thereto  belonging,  in  Manchester^  tried  at  the  last  Lancas^  ^^^  "j^^ 
fer  Assizes,  before  Perrjn^  fi.,  when  the  jury  found  a  verdict  thelesMe 
for  the  plaintiff,  subject  to  the  opinion  of  this  Oiurt  on  a  case  ^ti«^II^ 

stated.  to*or"?iJ^* 

William  Gregson^  by  indenture,  in  17749  demised  the  premises  M^.tbe"'" 
in  question  to  Samuel  Harrison^  his  executors,  Gfr.,  from  the  a5th  !^^^ 
DecAHber  then  next  ensuing,  for  tWenty-one  years,  at  the  yearly  praniiei 
rent  of  26/.  payable  quarterly;  in  which  indenture  isvcontained  ^gyei* 
a  proviso  in  the  words  following,  to  wit  $  «<  In  case  the  said  &-  •T^*^ 
<<  muel  Harrifoftf  his  executors  or  administrators,  shall  at  any  time  felting  the 
«  during  the  said  term  set,  let,  or  assign  over,  the  said  hereby  de-  JSSnbSi. 
<^  mised  messuage  or  dwelling-house,  or  any  part  thereof,without  tnz  of  the 
**  the  licence  and  consent  of  the  said  JFilUam  Gregsm,  his  execu*  not  undal 
<<  tors,  administrators,  or  assigns,  for  that  purpose  first  had  and  !^^  ^^t 
^  obtained  in  writing,  these  presents,  and  every  clause,  matter,  forfeiture 
^<  and  thing  herein  contained,  shall  be  absolutely  null  and  void  to  rg^^  '* 
n  all  intents  and  purposes  whatsoever ;  and  then  and  from  thence-  344*  &  s 
^  forth  it  shall  and  may  be  lawful  to  and  for  the  said  William  cence  to  \k 

nmofthe 
premiies  doet  not  diichirge  the  lesiee  firom  the  restriction  of  such  apxx>viso  («).    The  leuor't 
iccctvingrent  after  the  forfeiture  it  00  wairer,  unless  the  forfeiture  were  known  to  him  at  the  time* 

(«)  TiA^iAnkri,  0ittgfld;i>oiL  I  toL  5901,  that  a  covenant  in  written  aitielet  of  atreencni  can- 
Itot  be  extended  by  paioL    [6T.R.684.   8  IWd.  57.    6^*^,537] 

Gregson^ 
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^f  « ia  the  tigmf  of  d^  wh^  wdpoMCiaioQ  dieic^f to  floffti* mmI 
lU»MMir:  i^  keep,  ta  swdi  m^muBr  at  ho  •r  tiu^  fouM  or  mifl^  have  bdd 

vA  2^>//<.      **  wd  «njoyei  the  tames  in  cw«  iheie  praeots  b»d  oot  hem 

^  ^  i^  /f«'  //^^*  '^'^*  end  the  said  S«M#r/  fhrrimt  hit  omntois,  »dmiiiistnk 
,  ^  torty  and  attignsyffoaitheacetP  expel,  pot  out,  tad  NaMev*** 

*  ^ '  '^  ^'  Thr  letwe  eatfred»  and  died,  and  the  defendant  took  out  admU 
piftratiQn  to  him,  and  became  pottetaed  of  the  demited  pfemiae^ 

r //.»#//.  ^^  -^  Bf  indenture  dated  the  13th  of  AimiwAr  1784,  the  dcfendulb 
%§  ^dminittratria  of  her  buthaad,  demited  the  premitet  in  ^oeti- 
tion  to  h<4d  from  the  e4th  day  of  JDffMaifer  then  nei^t  for  the  farm 
of  oine  jfeaft,at  the  yearly  rent  of  34/*;  and  on  which  aaaigaoMat 
U  an  indovteaient  in  the  wordt  following :  «  Be  it  remembered 
<<  thdt  before  the  execution  of  the  above-written  indenture,  it  wat 
<«  mutually  agreed  between  the  partiet  thereto,  that  the  taid  &- 
^  *<  rak  Harriscttp  her  executort  or  adminittratort,  thall  pay  the 
^  original  rent  reserved  to  JFUtiam  Gregson^  his  heirs  or  assigns, 
«  within  seventeen  days  next  after  the  same  shall  become  due 
^«  i|uatterly  \  but  in  case  the  shall  neglect  oe  vefnae  so  to  do, 
«  then  it  thaU  and  m^y  be  lavful  for  the  taid  Jhmas  PiUhtg^ 
f  <  hi^  exccntors,  ^f.  to  pay  the  tame  unto  the  said  JTUBam  <rr^« 
^*  /4^9  by  9Pd  out  pf  the  rent  ^bove  reserved,  if  he  will  accept 
«  thereof}  and  that  his  receipts  shall  be  good  and  eflfectual  dis? 
^*  chargi^  for  sa  much  of  the  renu  for  which  tuch  leonptt  shall 
<*  be  given*  And  it  is  fuithei  agreed  that  the  the  said  Sereft 
f f  flqgfifon  shall  and  will  save,  keep  harmless,  and  indcmnsly 
^  the  tsiid  Tbmm  fH^t^  hia  exeeutora,  CaT^.,  from  all  costs, 
<^  f  h^rgit^  and  eiqpenses,  which  he  or  they  shall  or  may  pay« 
<.<  dott^ini  or  be  put  unto,  for  or  by  reaaon  of  any  ejeetment  to 
«<  be  brought  upon  the  demise  of  the  said  WiKam  GrtfWh  fov 
^  tlw  XfiW^tiTf  of  tbepQsaeswn  of  the  said  premises,  or  any  part 
<«  thereof/'  filSpg  eoier^  according  to  the  lease,  and  is  now 
nposseBsicm*  C^^V^on  died^  havix^  on  the  20th  day  of  (kiaimi 
17S7  ipadi^  hit  willf  vhereby  he  devised  the  premises  to  the 
Imor  of  thf  plaintiff  who  brought  this  ejectment  to  recover 
thi^  dea9isedpreipisob.a«  being  forfeited  by  the  ddnise  to  PUIU^ 
Tb#  dffend^  proved  tba^  previous  to  du^  lothd^  of  Qclttm 
1786,  WilKam  Grtgsm^  under  whom  the  lessor  claims,  gave  li- 
Wrty^^ef  to  Saioiul,  Hanwn^  the  ten^ntj  to  let  the  ttabkt 
paittlthi  psemises  demised^  hit  aefuaed  10  gM  the  hko  i^^ 

to 
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lod«niicanyocknr|XBrtoftliepranit8,   O^^JaMmji^t     if%$. 
WilOarn  Qr^sm  ncdved  alSmrah  HafrimB  6i.  lOi.  fivr  a  qMr-  ■■ 

mt'u  watt  4ue  die  25di  day  of  I^wfcr  du»  kit  fSfitt  aadgaw  ^^ 
a  lecc^  in  the  foUowiog  wotdgi  and  vicktbc  faUowiog  i 
vandttm  undar  it:  ^  idyanumy  ijSj^wtoMtdctMn^Hanum 
^  m  pounds  ten  shUlinga  for  lent  doedie  a5tb  Jh^^mhrluitfpir 
<^  nie»  WilRam  Gng/oM.  No,  q^w  tmanls  aoeeptsd  nrithoiit  ooii* 
M  atnt.''  The  ttaUe  it  at  the  distance ef  six  yards  fvem  thedwell. 
i^g-hottse.  Ponnerly  GngM*,  the  owner  of  the  house)  oceupied 
the  stables  with  the  house. 

irMM/wastDhareaiguedfortheplaiatUri  but  the  Coon  de» 
nred  the  defendant's  coonpel  lo  bc^n. 

Zefuy  for  the  defendant.    Theehim  of  thephuntiffis  jMW 
ji0isi  shemust  bring  her  case  wiihtn  die  penalty  of  the  paowiso 
in  the  mpst  literal  intefpresition  df  it,  odicrwise  the  Cofirt  will 
not  assist  her.    First,  the  covenant  respeets  a  parting  with  the 
whde  term;  it  is«<  in  case  the  lessee  shall  set,  let,orattignoveft 
M  UcJ^   Now  the  word  •«  ever''  govemt  all  the  pteoeding  woidt  i 
it  it  nugatory  at  applied  to  h  attign^  abne ;  for  ssj^gfttmg  \ 
sarfly  impliet  a  parting  with  the  udaole  interest*    The 
does  not  in  words  proh^t  a  setting,  or  letting,  for /ert  of  the 
tena,  hnt  z  seai^  over  gttmallf  i  which  is  in  efiect  either  an 
under-lease  with  a  lesenration  of  sent  to  the  lessee,  or  an  astig»« 
ment  i  for  the  whole  inlerett  may  be  parted  with  both  ways. 
But  a  prohibition  of  an  atsignnent  does  not  include  a  pcuhibU 
don  of  underietthg  for  lest  than  the  whole  term;  nay,a  tei^g 
Qiver  of  the  whole  teroiy  with  a  reservation  of  vent  to  the  lettee 
himtelf,  is  an  under^kate,  and  net  an  astignnunt     Jrr*  405. 
Then  th^re  hat  been  no  attignment  in  this  ease,  beeaute  the  veni 
it  reterved  to  the  lettee,andnott9thelettor;neit|ierititanua« 
der-leate  of  the  whole  term,  for  diere  it  oqe  day  thort  of  it^ 
the  underJeate  wat  to  commenee  fsom  the  a4th  Dicemh$r^ 
whereat  the  original  lease  was  to  take  efect  from  the  25tli.    And 
in  ftnrfeitttres  of  this  kind,  the  Co|m  has  always  put  the  most 
strict  construcdon  upon  thf  termsof  the  covenant.  In  the  ease  of 
Qfum  dem.  £faMv«a#  v.  At^ij^(e),aoovenani  not  to  assign,  trans- 
'  for,  set  over,  or  otherwise  do  or  put  away  the  lease,  or  pranises, 
was  held  not  to  eatend  to  an  undfr-lease  for  part  of  die  term  t 
and  the  Court  in  giving  judgment  in  that  case  said,  <«  The  Courts 
.  «« have  always  held  a  strict  band  ever  diesecefMlkioiit  for  defoat* 

C*}sJNLr66.  %miH%p^ 
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1788.     **  ing  leases.    Very  easy  modes  have  always  been  countetumce^ 
**  for  putdng  an  end  to  them/'    BesidcSf  in  order  to  determine 


^^    this  to  be  a  forfeiture^  the  Court  must  decide  that  a  proviso  noi 
HAaaitoii.  to  asrign  on  pain  of  forfeiting  the  lease,  binds  the  executors  and 
administrators  of  the  lessee.    But  in  the  case  of  Doe  dem.  Lord 
Statihepi  V.  Skeggs  (a),  the  Court  were  equally  divided  iqpon  that 
question.    And  there  are  strong  reasons  why  an  assignment 
by  an  executor  or  administrator  should  not  be  considered  as  a 
forfeiture,  because  in  many  cases  it  may  be  absolutely  necessary 
for  the  purpose  of  paymg  the  debts  of  the  testator  or  intestate. 
It  appears  by  the  case  that  there  is  also  another  ground  of  ob- 
jection against  the  pkdntiflF's  recovering  these  premises  as  for- 
feited: if  any  forfeiture  can  be  incurred  under  this  proviso,  it 
most  be  of  the  vA^  premises ;  but  it  appears  that  licence,  was 
given  by  the  lessor  to  the  lessee  to  let  the  stable  ^  part  ef  the  pre* 
mses  demised.    And  the  circumstance  of  its  being  by  parol  can* 
not  nudce  any  difierence.    Therefore  the  lessor  has  put  himself 
in  such  a  situation  that  he  could  not  claim  a  forfeiture  of  the 
whole.    Now  a  condition  is  an  entire  thing ;  the  lessor  cannot 
dispense  with  it  in  part>  and  enforce  it  for  the  rest.     Co.  Lit. 
219.  b.  Ney,  32.  4  Co.  1 19.  i.  So  a  penalty  is  an  entire  thing  ^ 
and  if  the  lessor  has  put  himself  in  such  a  situation  that  he.can- 
not  claim  the  whole  penalty,  he  cannot  claim  a  part  of  it.    It  is 
said  in  1  Rol.  Air.  471.  that  if  a  man  is  bound  to  make  an 
housCf  and  the  obligee  discharges  him  of  a  single  post^  he  is  dis* 
charged  of  all.    There  are  several  cases  in  RolPs  Jtbridgement 
to  the  same  effect.    But  even  supposing  that  all  these  points 
should  be  determined  against  the  defendant,  still  if  any  forfeiture 
were  once  incurred,  it  has  been  waived.    It  has  been  repeatedly 
held,  that  acceptance  of  rent  by  the  lessor,  or  by  the  lord,  in  the 
case  of  a  copyhold,  after  the  cause  of  forfeiture,  is  a  complete 
waiver  of  it  {b).    It  was  indeed  held  in  Doe  dem.  Cheny  v.  Bat' 
ten  (c)f  that  the  intention  with  which  rent  is  accepted  by  a  land- 
lord is  a  question  for  the  jury.    But  Aston^  J.  said  in  that,  case, 
<<  Where  an  ejectment  has  been  brought  on  the  4  Geo.  t.  .r.aS,- 
<<  /.  a.  for  the  forfeiture  of  a  lease,  there  being  half  a  year's  rent  in 
«  arrear,  and  no  sufficient  distress  on  the  prenuses ;  there,  accept- 
<«  ance  of  rent  afterwards  by  the  landlord  haSt  I  believe,  been 
«  held  a  waiver  oftheforfntwre  rfthe  leases  which  may  well  be, 
<<  for  it  is  a  penalty,  and,  by  accepting  the  rent,  the  party  waives 

(«)  TV.  %1  Gm.  3.  M.II,  dtcd  in  Rm  ▼.  GMUicrh  afite^  134.  140. 
WGta.47'  WC»w^.a43- 

«thc 
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^  die  penalty.    Bat  this  case  is  very  different."    Mow  in  the     1788. 
j[>resent  case  xbc  forfeiture  has  been  waived  by  the  temis  of  the 


receipt  for  rent,  which  affirmed  the  tenancy  of  the  defendant  as  ^^ 
subsisting  at  Christmas  1786.  The  note  which  is  added  at  the  HAaiitos. 
bottom  of  the  receipt  makes  the  case  stronger  for  the  defendant) 
because  it  amounts  to  thisy  that  he  should  look  to  the  de£endam 
for  rentj  and  not  to  any  new  tenant  without  hb  consent.  Even 
if  the  tenancy  were  at  an  end  by  the  letting  which  is  stated  in 
the  case  ;  yet  after  acceptance  of  rent  by  the  lessor  of  the  plain- 
tiff,  the  defendant  at  least  became  tenant  at  will,  in  widch  case 
itottce  was  necessary  before  an  ejectment  could  he  brought:  but 
here  ho  notice  waa  given. 

AsHHUBST,  J.  Notwithstanding  several  objections  have  beds 
taken  agunst  the  plauiitiff 's  recovering  in  this  ejectment,  I  am 
of  opinion  that  there  is  no  sufficient  answer  to  the  plaintiff's 
claim.  First,  it  is  objected  that  the  covenant  only  extends  to 
an  assignment  of  the  whole  term  :'but  that  is  not  to  be  collected 
from  the  words  of  the  proviso,  which  are  « that  the  tenant 
shall  not  set,  let,  or  assign  tver^  the  said  premises,  or  any  part 
diereof,  without  licence  of  the  lessor  in  writing.'*  Now  I  think 
that  the  word  <<over^'  is  annexed  to  the  word  <<  assign;**  the 
covenant  necessarily  means  that,  if  the  lessee  p^rt  with  the  pre-^ 
ihises  even  for  a  part  of  the  term,  his  lease  should  be  vacated. 
Then  the  assignment,  which  is  stated  in  this  case,  must  be  con- 
sidered to  be  a  breach  of  the  condition.  It  was  then  objected 
that  this  proviso  not  to  assign  does  not  extend  to  persons  who 
conic  into  possesion  by  operation  of  law,  but  only  to  prevent 
an  assignment  in  fact  by  the  party  \  and  the  case  of  Lord 
Stanhope  v.  Skeggs  was  cited.  But  there  the  term  was  taken  ib 
execution,  and  it  does  not  apply  to  this  case.  Here  it  is  im* 
possible  to  argue  against  the  express  stipulation  of  the  parties  1  * 
there  is  no  doubt  but  that  it  was  competent  to  the  parties  to 
bind  their  representatives ;  and  the  covenant  is,  that  neither 
the  lessee,  nor  his  executors,  nor  administrators,  shall  let,  fstc. 
Therefore,  for  the  purpose  of  this  assignment,  this  term  never  • 
could  be  considered  as  legal  assets  in  their  hands.  If  indeed 
the  word  <<  executors'*  had  not  been  inserted  in  the  proviso^ 
but  it  had  been  confined  to  an  assignment  by  the  lessee  himself^ 
it  might  have  been  doubted  whether  the  restriction  would  have 
extended  to  the  present  case.  Another  objection  taken  waS| 
diat  the  lessor  gave  licence  to  tibe  tenant  to  let  part  ef  the 
prmisiSf  namclyt  the  stablest  and  that  that  licence  destroyed  the 

whole 
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f  9lt.    i^lMk  MMidOiii    IM  tfab  ii  not  addi  •  Kcenttf  to  afieil  is 

— —  hmn  widun  ibt  iMm  of  Ae  pvo^i  die  cxj^m  words  «^ 

jjy^j     ^  KortM  6r  toteeitt  in  tvrfii^f/'  wh^reis  tint  was  011I7  a 

MmcmM.  libeactf  i^/m//  thifefare  tUi  wai  aot » legid  Udniee  MfMUding 

lotli0tMli8  6fthecov«mmt.  ThU  olsjiMioii  tkm  4df9  o^  lM>Ut 

far  dBhigh  the  la^  indued,  oA  by  the  defdkboft't  ooitiMel  iwi)r 

[TO(Sr/t  R.  ke  figbl^  fut  the  faoli  of  tfaia  case  do  aot  apply  to  it.    It  waft» 

^1  UMfi  coatdndM^  that  the  forfeitore  was  waived  hji  the  aoSefM- 

y  aiMofffeBt;  there  is  no  doobt  bot  thai  such  skforfotoieaa  the 

ficaclitanybewufedbfasvliaeqittatseoeptattteofvent;  but 

^Aat  oifly  holde  ih  oaaea  iriiere  tlie  party  at  die  time  of  feoeivin|^ 

the  rent  la  cognisant  of  the  fact  of  the  fMinture  \  now  here  it 

doe*  not  appear  that  the  lesaotf  was  dogniaMt  tt  ^  farfetture. 

The  gifing  of  Oe  receipt  by  the  bndlOfd  for  reot  subK^uenC  id 

Ob  time  of  the  forfeiture  is  iMeed  an  ackaowledgment  of  &e 

^  teataoy^  but  that  is  only  wherd  be  knows  the  act  of  f orSsitnre 

SI  the  thack    That  pridcipld  has  beett  flreq^iemly  reoogaiied  ia 

tUt  Cortrty  and  the  words  at  (he  bottom  6S  the  neeipt  impoiC 

no  norice  of  any  aotnil  asognment. 

BoLMK,  J.  The  first  qnesdon  i8»  Whether  die  worda  of  die 
o^enant  are  to  beeonfitied  to  an  assignmenlof  the  whole  term? 
It  haa  been  contended  that  no  forfettore  eooM  be  incnrred  by 
fetting  fof  a  shorter  period  than  die  wh<rie  lerm«  But  no  aoo 
thoffity  has  been  daed  to  %nmmt  the  Court  in  striking  out  die 
words^  <«  let  and  s^"  The  case  iik  J.  tTUmf  though  a  pretty 
etreng  one^  does  not  eome  v^  to-  this,  for  there  the  word 
«<  let^  is  net  used ;  bul  diat  is  a  material  word  here^  and  wo 
cannot  reject  it«  As  to  the  aecond  objection ;  this  ia  not  like 
the  case  of  Lord  Stahbtfn  t.  Slkjggtt  tftere  die  only  ground  on 
wUdi  the  Court  entertained  any  doubt  #asv  that  the  aaugn- 
meat  waa  did  act  and  operad«ni  of  kw»  aftid  not  the  act  of  die 
party.  We  none  of  as  doubted  but  tbat  tf  the  party  himself 
had  broken  the  pforiso  by  assigning,  d&at  would  haire  beea  a 
fMeitttfe:  but  that  waathd  case  of  an  eaecutlon^  and  some  ef 
die  Court  thought  that  that  waa  not  a  forfeiture.  If  a  creditor 
of  die  lessee  in  diis  case  imA  obtained  judgment  agaitist  him 
ami  taken  thia  lease  in  execiitiont  the  stole  quesdon  would  hate 
arisen  aam  dnt  cases  bat  this  assigmAeni  ia  by  die  aei  of  the 
parfy  fafanself }  and  the  OxceOlBlr  ted  aAnbisfratort  «M  ea^ 
pmsif  ifatoed  hi  die  eoitemdk.  With  laspect  to  thd  leesei's 
eontait  10  kf  part  of  the  premiaosi  a^hiohi  it  ia  tonttondedi 
wtflret  die-  ferfekdto  41  tUb  ^rfaolo)  Has-  dasr daea  not  eome 

widiki 
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%iilaB  the  attdiotkielwMGk  bare  bc^  <7N. 

M>kgalcoDieBttolstaiiypMtof  thept^bes.    BctidM^  th«  — — 


Wfor  does  not  reeofer  in  tliis  case  fmt  the  forfckivi  ki  kttMig   x^^^^ 
4it  ttabk,  takfot  a  fubettiiicm  ferfoitun  in  ktdqf  di«  wMi.  i^ai>«i'' 
TChcowtodle  wuT6r«rd>efMieit»«bfffM0ivMigteMit^  it 
hM  iKto  ciliMMhed  iHftiMljr  caim  that  ak:cqpiMm  af  ftrnt  dnU 
Ml  apeM»  a*  a  wwrift  of  die  lbrfittlttt%  OT  M  ft  Mnfi^^ 
die  tenaatf,  tf  nlwe  tke  kndler*  hu  Milee  tint  a  feiCcbftA 
%9aiiaetined  atdtetiaae.   Bmt  here  it  ia  im^  iiMMid  ttei  the 
ftadneliaeel  theiMbitMe  afe  the  tioM^  of  rtdeMlg  ibi 


Qmn^  J.  decIamlUftMlff  of  tto  aatae  d^sioil  m  att  dii 
fOsm  is  Aia  eaie. 

PbMatrllieFtainiie 


Dfiiw  on  the  Demise  of  TaiCKEf  t  tf^r^'n^lf  Gittcf    />&&,, 
and  Others,  ^^*^*- 

T^JECTMENT  far  a  foattk  fan  of  cttrufin  |MifiMies  m  ifueicvtt 
^  .fi«A9Uy;iM|  tried  Wfoie  Pn^ryp^B.;  Terdiet  for  the  ^^t 
fkindfi;  aoi:jM  to  the  opinieit  of  the  Coliit  on  Aa  foUowing  ^^f|^ 

ease :  ,     md  the 

e^^e  Crawsbdwt  bdbg  aeiied  ia  fee  of  the  whole  of  the  ^^^ 
teacteenu  of  which  thole  in  qifeetioa  ire  due  iliurdi  |»rty  wife  by  the 
in  coniideraiion  of  a  mnrriage  then  intended  between  Mm  and  bTbegottai. 
Mmrj  RaptTf  and  of  a  marriage  portion  henras  to  leceife  with  '^^  i^^ 
her^  and  for  providing  a  jomturc  for  her»  and  in  bisur  of  her  out   But 
dower^  covenanted  and  granted  to  trusteea  dttt  ha  and  hiaheba  ^^^|^|^ 
weald  stand  seised  of  and  in  the  ptemiaes.  to  the  ale  Of  Ikuu  i*>»>ted  to 
self  the  said  G.  Crawshaw  and  his  hdi%  toatil  the  marriage  the  body^ 
should  take  effixt^  remainder  to  the  use  of  1^  ttud  6.  CfMiftM  ^  ^^^ 
and  Mary  for  their  natural  li?es»  and  the  life  of  the  hmgaf  fifdtf  to  be  bcgoc- 
of  them,  rensainder  pafbeuse  rf  the  hats  miieMftfAetaU  ^^^ 
Mary  bf  ibi smd  G, Crawshaw  bmfiillf  U  hbigOtm^  and  fef  "^^'^^^ 
defeuk  of  such  issue,  to  the  use  of  dw  right  hein  of  the  Said     ^      ^* 
6.  Qra^Mbaw  for*  ever.    The  marriage  affcrwawb  iodi  eflbec^ 
end  there  was  issue  of  tblt  marriage  four  da^^el^  tittf.  JW4i>«^ 
themotber  of  the  lessor  of  the  pkintiflF,  8anA,  jjhuj^nd  M^ 
C  Crawibim  stunriYdd  his  wife»  andcontitfaod  in  poaeessioa  of 
drnpiemises^aifAthetinleofhiadeadL   O.CrmgsBttUFfm  %^iik 
ihvfmk0r\i%^  lue  wife  being  then  dmdy  lotied  afesotaise 

use 


BxifM 
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1788.  use  of  such  person  and  persons  as  he  should  afterwards  foy.dee«l 
of  will  appoint.  And  on  the  i8th  November  1783,  he  by  will 
devised  all  his  real  estates  unto  his  daughters,  Antt^  the  wife  of 
QitMT.  Richard  GUbti^  one  of  the  defendants,  and  Mary^  then  the 
wife  of  Thomas  Hobson^  but  since  deceased,  and  their  heirs,  as 
tenants  in  common.  In  Augiut  178;,  G.  Crawsbaw  died  with- 
but  altering  his  will;  and  his  daughter  Mary,  the  wife  of  the 
defendant  Thomas  Hobson,  died  31st  May  1786,  leaving  issue  by 
the  said  Thomas  Hoison  now  living.  John  Trickett  the  lessor  of 
the  phuntiflF  is  the  only  son  and  heir  of  the  body  of  Martha, 
one  of  the  four  daughters  of  G.  Crawshaw,  by  James  Tridett 
her  husband,  which  daughter  Martha  died  in  the  lifetime  of 
the  said  G.  Crawshaw^  and  Sarah  the  remaining  daughter  of  the 
said  G.  Craw^haw  is  also  dead,  having  ^  previously  married 
<me  John  Hilton,  by  whom  she  has  left  issue  now  living. 
The  lessor  of  the  plaintiff,  on  the  26th  October  1787,  made  an 
actual  entry  to  avoid  the  fine  before  the  demise  laid  in  tti^ 
ejectment. 

Wood,  for  the  plaintiff,  after  observing  that  the  single  question 
was.  Whether  the  limitation  <<  to  the  use  of  the  heirs  on  the  body 
«<  of  Mary  by  G.  Crawshaw  lawfully  to  be  begotten''  raised  an 
esute-tsul  solely  in  the  wife,  or  a  joint  estate-tail  in  the  husband 
and  wife?  contended  that  it  was  an  estate-tail  solely  vested  in 
the  wife,  and  consequently  was  not  barred  by  the  fine  levied 
by  the  husband.*  In  Lit.  /.  28.  it  is  said,  <<  If  the  gift  be  to  hus- 
<<  band  and  wife,  and  to  the  heirs  of  the  body  of  the  nmfe  by  the 
<<  husband  begotten,  the  wife  hath  an  estate  in  special  tail,  and 
«<  the  husband  but  for  term  of  life.  But  if  lands  be  given  to 
<<  husband  and  wife  and  to  the  heirs  which  the  husband  shall  beget 
<<  on  the  body  of  the  wife,  both  have  an  esute-tail  $  because 
<<  the  word  *  heirs'  is  not  limited  to  the  one  more  than  to  the 
<<  other."  Now  the  limitation  in  question  is  precisely  similar  to 
die  first  part  of  this  section,  except  that  in  the  case  put  the  words  ' 
<<  of  the  body**  are  used,  whereas  here  they  are  <*  on  the  body.** 
But  that  cannot  vary  the  question ;  in  sense  they  are  the  same, 
and  must  have  thfe  same  legal  construction.  And  the  reason 
which  is  given  in  the  latter  part  of  the  section  in  LiiUeton,  to 
ihew  that  there  viras  a  joint  estate-tail  in  both,  namely,  because 
the  word  *<  heirs'^  is  not  limited  to  one  more  than  to  the  other^ 
proves  that  under  die  present  limitation  the  wife  alone  had  an 
estat&^tail;  because  here  the  word  «  heirs"  is  limited  more  to  the 
MfeUuntothehiiAwid.    This  covenant  to  stand  seised  ou|^ 
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to  receive  such  an  interpretation  as  is  most  consonant  to  the  in-     1788. 

tention  of  the  parties,  especially  as  it  was  made  in  cpnsidera-  • 

tion  of  a  marriage- portion  which  the  wife  brought  with  her.  f'Ji^, 
Now  the  intention  clearly  was  to  purchase  the  inheritance  for  Oilli^t. 
the  issue  of  the  marriage  in  consideration  of  the  wife's  fortune. 
That,  intention  will  be  frustrated,  and  the  issue  defeated,  if  this 
should  be  construed  a  joint  cstate-tail  in  the  husband  and  wife, 
because  the  husband  in  the  event  that  has  happened  might  bar 
the  issue  by  levying  a  fine,  as  the  issue  must  claim  under  him: 
whereas  if  it  be  an  estate-tail  in  the  wife  alone,  the  issue  could 
not  be  defeated  without  the  concurrence  of  both ;  and  in  case  the 
husband  died  without  joining  with  the  wife  in  levying  a  fine, 
the  wife  alone  could  not  afterwards  bar  the  issue,  1 1  /f .  7  e.  20. 
And  the  intention  of  the  parties,  that  the  husband  alone  should 
not  have  it  in  his  power  to  bar  the  issue  in  any  event  by  levying 
a  fine,  further  appears  from  the  circumstance  of  there  being  a  li- 
mitation over  of  the  reversion  in  fee  in  default  of  issue. 

Lamhit  for  the  defendants.  The  question  is  not  what  the  par- 
ties intended  in  this  case,  but  what  they  have  actually  said  in 
this  deed;  of  which  there  cannot  be  any  doubt.     This  limita- 
tion falls  within  the  latter  part  of  the  twenty-eighth  section  in 
Littleton^  where  it  is  said,  that  "  if  lands  be  given  to  the  hus- 
«<  band  and  wife,  and  to  the  heirs  which  the  husband  shall  beget 
*«  on  the  body  of  the  wife^  both  have  an  estate-tail  .•*    Those  words 
are  in  substance  and  legal  effect  the  same  as  the  present,  «  to  the 
"  heirs  on  the  body  of  the  wife  by  the  husband  to  be  begotten.'* 
And  Lord  Coke  in  his  commentary  on  this  section  (a)  says,  "  this 
<«  word  «  heirs'  is  nomen  operativum.     To  which  of  the  donees 
"  it  is  limited,  it  createth  the  estate-tail  5  but  if  it  incline  no 
"  more  to  the  one  than  to  the  other,  then  both  take.^  And  thcf  e- 
«  with  accordeth  the  case  in  3  JE.  3.  32.,  where  it  appeareth  quod 
"  R.  S.  dedit  J.  R.  fa*  M.  uxori  ejus,  isf  haredibus  juos  idem  I. 
«  de  corpore  ipsius  M.  procrearet^  isfcs  and  this  was  adjudged 
"  to  be  an  estate-tail  in  them  both,  because  the  estate  is  equally 
«  tailed  to  the  heirs  of  the  baron  as  to  the  heirs  of  the  wife/' 
Now  that  reason  peculiarly  applies  to  the  present  case,  because 
here  the  estate  is  not  limited  more  to  the  heirs  of  the  wife  than  to 
those  of  the  husband.  In  Repps  y.  Bonham  {b\  where  the  limita- 
tion was  to  the  husband  and  wife  for  their  lives,  remainder  to  the 
first  and  other  ^ons  of  the  body  of  the  wife,  remainder  to  the 

(a)  Cp.£,/.a6.  W1VW.X3X. 

^  VoL.n.  Gg  hcira 
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1788.     heirs  of  the  body  of  the  wife  by  the  husband  to  be  begotten,  it 
was  held  an  estate-tail  in  the  wife :  but  the  Court  there  said, «« If 


f  w  "  *^  ^^^  ^^  ^®  **  ^^*"  which  the  husband  shall  beget  on  the 
OiLLOT.  «  body  of  the  wife,'*  it  would  have  created  an  estate-tail  in  both ; 
for  which  was  cited  ig  H.  6.  75.  a.  giving  the  same  reason  as 
€^itfleton  does,  because  the  word  <<  heirs"  is  indifierently  limited 
to  both.  This' very  question  was  decided  in  Gossage  v.  Tajior  {a\ 
where  the  father  on  the  marriage  of  lus  son  levied  a  fine  <<  to 

'  the  use  of  himself  during  his  own  life  and  the  life  of  Ltuenihrp  ' 
his  son,  and  after,  during  the  life  of  S.  Cerfr/f,  the  wife  of  Leven- 
thorps  remainder  to  the  use  of  the  heirs  to  be  begotten  upon 
the  body  g/" Susannah  by  Lcvcn thorp  her  husband.^  The  only  dif- 
ference between  that  case  and  the  present  is,  that  <<  on''  is  here 
used  instead  of  <<upon*,"  but  they  both  mean  the  same.  There 
the  Court  said  it  was  not  the  meaning  of  the  donor  to  apply  the 
word  <<  heirs"  to  the  body  of  Susannah  only,  but  to  the  heirs  of 
both.  Though  perhaps  the  distinction  between  the  words  ^^of 
the  body"  of  the  wife  as  in  Littletony  and  «  on  the  body''  as  in 
the  present  case,  may  at  first  appear  rather  subtle  and  refined,  yet 
inasmuch  as  ic  has  been  settled  and  acted  upon  unifbrmly  from 
the  time  of  Edward  the  Third  hitherto,  it  would  be  extremely 
dangerous,  and  attended  with  infinite  inconvenience,  if  it  were 
now  to  be  shaken. 

JFoodf  in  reply.  The  cases  cited  do  not  carry  this  point  far- 
ther than  the  text  of  Littleton  itself;  because  they  do  not  shew 
that  the  estate  in  this  case  is  not  limited  to  the  heirs  of  the  wife 
more  than  to  the  heirs  of  the  husband.  And  perhaps  there  may 
be  a  difierence  whether  the  word  "  beget"  precede  or  follow  the 
words  "  the  body  of  the  wife."  If  the  former,  the  word  «  heirs" 
may  incline  as  much  to  the  one  as  to  the  other ;  but  if  the  latter, 
as  in  the  present  cade,  it  inclines  more  to  the  wife,  and  then  it 
falls  within  the  reasoning  in  Littleton.  The  circumstance  of 
this  estate's  having  been  the  husband's  before  marriage  cannot 
vary  this  question,  because  as  the  wife  brought  a  portion  with 
her,  which  is  stated  to  be  part  of  the  consideration  of  the  cove- 
nant, it  must  be  considered  as  a  purchase. 

AsHHURST,  J.    This  question  depends  oh  positive  deter- 

'  minations  rather  than  on  reasoning.  If  the  words  of  this  limi- 
tation had  been  <'  the  heirs  ^the  body  of  the  wife  by  the  hus- 
*^  band  to  be  begotten,'*  the  cases  would  be  in  favour  of  the  plain- 

tiff: 


DCHN 
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tiff:  but  as  the  word  is  d«,  and  not  g^  all  the  determinations     1788. 

are  the  other  way:  particularly  those  in  3  Ed.  3.  and  in  Styles. 

If  we  were  at  liberty  to  go  into  the  intention  of  the  parties,  I     ^*,"5 

should  have  been  inclined  to  have  read  the  word  jf  instead  of  o«;    Gih.qt. 

because  the  wife  ought  to  be  considered  as  a  purchaser:  but  we 

are  tied  down  by  ezpcess  authorities  to  give  judgment  for  the 

defendant. 

BvLLBR,  J.  Hie  limitations  of  real  property  are  in  general 
technicaU  No  mte  is  better  established  than  this,  that  where 
there  is  an  estate  limited  to  a  person  for  life,  with  remainder  to 
the  heira  of  the  body  of  the  same  person,  it  is  an  estate*tail ;  but 
the  limitation  of  the  remainder  must  be  to  the  heirs  of  the  body 
of  that  person  alone.  Therefore  if  an  estate  be  limited  to 
A.  for  life,  remainder  to  the  heirs  of  the  bodies  of  J.  and 
B.y  it  is  not  an  estate-^aiL  That  was  settled  in  Gossage  v. 
Tajhr{a),  which  was  cited  by  Bathurst^  J.  in  the  case  of 
Ff^mofion  dim.  RMnson  v.  Wharrey  (jk);  the  doctrine  of  which 
case  particularly  applies  to  the  present:  tliere  {c)  Sir  /£.  Fmnh^ 
on  the  marriage  of  his  son,  levied  a  fine,  and  declared  the  uses  to 
himself  during  the  joint  lives  of  himself  and  his  son  Leventhorp 
Franks  and  after  the  decease  of  either  of  them,  to  the  use  of 
Susan  CoUU  for  her  life,  and  after  her  decease  to  the  use  of  the 
issue  male  of  the  said  Susan  and  Leventtorp^  and  the  heirs  of 
their  bodies,  and  in  default  of  such  issuty  to  the  use  of  the  heirs  to 
be  begotten  on  the  body  oj  Susan  by  ilx  said  Leventhorp,  remainder 
to  the  right  heirs  of  Sir  Richard  Frank.  The  marriage  took 
effect,  and  Susan  died  leaving  five  daughters,  but  no  son.  Sir 
Richard  died,  leaving  Leventhorp  his  son  and  heir.  A  question 
arose  on  the  estate  which  Leventhorp  took ;  and  the  Court  re- 
solved, first,  that  if  he  had  been  joint-tenant  with  the  wife  for 
life,  this  had  been  an  estate- tail  in  both,  as  the  word  heirs  is 
not  applied  to  any  body  particularly;  as  Lit.  /.  a8.  Secondly, 
that  neither  the  husband  nor  wife  had  an  estate-tail:  not  the 
husband,  because  he  had  no  prior  estate  for  life ;  nor  the  wife, 
because  though  she  took  an  estate  for  life,  yet  the  heirs  are  not 
appHcd  to  her  body.  And  thirdly,  that  it  was  a  comingent  re« 
mainder  to  the  heirs  of  both  their  bodies, 

Grose,  J.  We  are  bound  by  the  authorities  to  say  that  thb 
was  a  joint  estate-tail  in  the  husband  and  wife. 

Postea  to  the  defendant. 

(a)  Sty.  ztS'  (*)  '.  10  Geo.  3.  C.  B.  %  BL  Rep.  ^^%.  S  ^^/'.  "5-  X44. 

(0  Mr.  J,  BMr  read  this  from  a  MS.  note. 

G  g  2  I>OB> 
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Friday.    DoE,  OH  the  Demisc  of  Beomfield  and  Wife,  agaimt 
Afni25^y^'  Smith. 

hoidTnd«  T7JECTMENT  for  a  house  at  Derbj,  tried  at  the  last 
anagreV  ^^  Derby  assizcs  before  Thompson,  Baron:  verdict  for  the 
^^^V  plaintiff,  subject  to  the  opinion  of  tllis  Court  on  a  case  reserved. 
yearly  rent.  The  plaintiff,  Mary  Bron^ld,  being  entitled  to  an  estate  for 
b SuLed  life  in  the  premises  in  question,  entered  into  the  following  agree- 
i^'ement  ""«"^  ^^*  ^^^  defendant:  "  March  the  3d  1778,  agreed  this 
sSu  wnV  day  with  Mr.  Leaper  Smith  to  let  my  house  in  the  Wardnvkk, 
Uft'onhe'  Derby,  at  the  yearly  rent  of  thirty  guineas,  he  paying  taxes; 
laior,  and  ^^it  abovc  agreement  to  continue  during  my  life,  supposwg  it 
ISIl  bet-*"  occupied  by  himself,  or  a  tenant  agreeable  to  me;  a  clause  to  be 

l^.e'U"inS*  ^^'^  »«  ^^  ^^'  ^^S^-^'  "^y  "^  "*  f^'""  '"^  ^"^  ^*^  bouse  fir 
tbe  lessor's  himself  when  he  comes  of  age!'  At  that  time  the  plaintiff  M«ry 
tTX7hc  Bromfield  was  under  coverture,  but  it  was  admitted  that  she  had 
^^^  the  sole  management  of  her  estate.  By  a  lease  dated  ad  January 
wiTen  he  1 770,  Mary  Bromfield,  then  Mary  Fox,  widow,  had  demised  the 
aT"hf  premises  in  question  to  John  Tomlinson  for  a  term  of  nincty-nine 
son'must  years,  from  the  5th  of  Jpril  then  next,  if  both  the  lessor  and  Ics- 
dealon  h»  a  scc  should  SO  long  live }  in  which  lease  there  was  a  clause,  that  if 
reasonable  Samuel  Fox,  SOU  of  the  said  Mary,  when  he  arrived  at  twenty-one, 
hrcomcs'of  should  be  desirous  to  live  in  the  premises,  then  the  lease  should 
Sfby  Jf*r  he  void.  The  lessee  died  on  the  4th  of  Jpril  1776,  on  whose 
year  is  un-  death  his  daughter  Constance  Harpur  Tomlinson  continued  tc- 
wdAf  1^  nant  to  the  plaintiff  Mary  Bromfield,  till  the  daughter  died  in  the 
nant  cannot  ^Qnth  of  October  1777;  but  previous  to  her  death  the  plaintiff 
upoiTa  half  Mary  Bromfield  had  given  notice  to  quit  at  the  then  next  ensu- 
J'cfto'^it,  ing  LadyMy.  The  premises,  after  the  death  of  the  daughter, 
sfived  after  continued  in  the  possession  of  her  executor,  Charles  Upton,  who 
such  a  delay.  ^^.^  ^^^^  ^^^  ^^  ^^^^  ^^  ^j^^  plaintiff  Mary  Bromfield  up  to  the 

5th  of  April  1778:  but  for  the  accommodation  of  the  defend- 
ant, Upton  delivered  up  the  possession  to  him  about  a  fortnight 
or  three  weeks  before  that  time,  without  any  communication  be- 
tween Upton  and  the  plaintiff  Mary  Bromfield,  The  defendant 
continues  in  possession  of  the  premises  as  tenant  to  the  plaintiff, 
Mary  Bromfield,  under  the  agreement  of  the  3d  March  1778.  In 
the  month  of  March  1786,  Samuel  Fox,  the  son  of  the  plaintiff 
Mary  Bromfield,  attained  the  age  of  twenty-one  years;  and  by  a 

letter 
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Itwer  dated  ad  March  1787,  addressed  to  his  motheri  he  request-     1 788. 
ed  her  to  give  the  defendant  notice  the  next  Lady-day  to  quit  — — 
the  house  at  Michaelmas  following,  wishing  to  reside  there  him-     ^^^^ 
self  J  in  pursuance  of  which  request,  upon  the  i6th  March  1787,    Smitm. 
the  plsuntiff  Mary  BramfiiU  gave  the  defendant  notice  to  quit  at 
Michaelmas  next  \  stating  that  her  son  being  of  age,  had  signified 
his  desire  to  take  the  house.     Several  receipts  from  the  plaintiff 
Mary  Brontfidd  to  the  defendant  for  the  rent  were  produced  from 
the  year  1778  to  the  year  1783,  which  were  all  of  dates  subse- 
quent to  the  5th  of  ^ril  in  each  of  those  years,  and  were  each 
CKpressed  to  be  for  rent  due  at  Lady^day  last,  except  one  receipt 
dated  31st  March  1783*  for  one  year's  rent  due  at  Laiy^dayi  but 
all  the  subsequent  receipts  for  rent  were  dated  after  the  5th  of 
A^  in  each  year,  and  were  for  rent  due  Lady-day  last  j  tlie 
last  receipt  was  dated  the  7th  day  of  Jpril  1787.     Mrs.  Bram* 
fiM  resided  near  London^  and  only  visited  D^/y  occasionally. 
The  demise  in  the  ejectment  is  laid  on  the  id  of  Octoher^Xo hold 
from  the  39th  of  September  preceding.    The  question  is,  Whe- 
ther the  plaintiff  is  entitled  to  recover  ? 

Gally^  for  the  plaintiff,  contended,  that  the  defendant  was  in 
no  way  entitled  to  more  than  six  months' notice  to  quit,  and  that 
ending  with  the  year  or  half  year,  and  computed  from  New  Lady^ 
day.  Then  it  is  necessary  to  consider  what  interest  the  defend- 
ant had,  and  whefn  it  commenced.  First,  he  had  an  estate  for 
the  life  of  Mrs.  Brwrvfield^  determinable  at  any  time  after  Fox 
should  come  of  age,  by  his  election  to  live  in  the  house  himself. 
Whether  the  agreement  be  taken  by  itself,  or  with  reference 
to  the  former  lease,  or  according  to  the  probable  intention,  the 
evident  meaning  of  the  parties  appears  to  have  been  to  give  the 
defendant  the  tenancy  of  the  house  till  Fox  should  come  of  age, 
and  after  that  to  enable  him  to  live  in  it  whenever  he  should 
wish.  No  other  reasonable  construction  can  be  put  upon  it. 
The  defendant  could  never  be  considered  as  tenant  from  year  to 
year;  for  if  Fox  had  died.before  his  election,  the  defendant,  on 
a  bill  to  compel  a  specific  performance,  might  have  claimed  an 
absolute  estate  for  the  life  of  Mrs.  BromfiMi  and  to  say  that  fox 
was  confined  to  make  his  election  on  coming  of  age,  would.be 
to  construe  the  agreement  wholly  for  the  benefit  of  die  defend- 
ant, when  it  was  evidently  intended  for  the  benefit  of  Fox.  He 
has  elected  within  a  year,  and  any  claim  by  the  defendant  to  rea- 
sonable notice  is  an  argjument  for  allowing  a  reasonable  time  to 

Fox. 


4J8  t!ASES  IN  EASTER  TERM* 

1788.     /o^.    Secondly,  the  defendant's  utterest  coknmenced  from  Nnt^ 
. Lady^iof,    The  only  evidence  either  way  was  the  recdpt  of 

I^aiLi     ^^^^^  3^-    ^^  Others  mrere  quite  uncert«n )  though  indeed 

Smith,     this  point  seemed  rather  a  fact  for  the  jury. 

Clarhe^  for  the  defendant.  The  plaintiff  cannot  recoTer  in 
this  ejectment  i  for  either  the  defendant  was  tenant  for  the  life 
of  Mrs  Bramfieldi  or  he  was  tenant  from  year  to  year,  and 
therefore  was  entitled  to  six  months'  notice  ending  at  the  year. 
As  to  the  last  objection,  the  holding  could  not  be  from  New 
Lady-dofy  because  it  appears  chat  the  executor  was  in  possesskm 
after  that  day.  All  the  receipts  but  one  mention  Lodj'^ay  lastf 
which  may  be  applied  to  either  indifierently :  that  one  is  dated 
the  3  ist  of  Marcb^  and  is  given  for  rent  due  at  Lady  day^  which 
must  be  taken  to  mean  the  Lady-day  then  next,  for  New  Lady- 
day  was  then  passed  \  and  if  that  had  been  intended^  this  receipt 
would  have  been  given  in  the  same  terras  as  the  others,  fof 
Lady-day  last.  And  the  circumstance  is  to  be  explained  by  at- 
tending to  the  situation  of  Mrs.  Bromfiddy  who  did  not  usually 
'  reside  on  the  spot,  and  was  then  on  a  visit  there.  If  then  he  were 
tenant  from  Old  Lady^yy  allowing  six  months'  notice)  the  de« 
inise  is  ill  laid,  being  from  New  Michaelmas -day.  At  any  rate, 
the  party  is  bound  by  her  notice.  As  to  the  principal  point ; 
the  defendant  was  tenant  for  tho  life  of  Mrs.  Bren^ld.  The 
power  given  to  Ftm  to  take  the  premises  was  to  be  exercised  im- 
mediately on  his  coming  of  age,  and  not  at  any  time  afterwards; 
and  he  having  neglected  to  make  that  election  within  a  reason- 
able time,  and  the  lessor  of  tlie  plaintiff  having  received  rent  after 
that  time,  the  defendant's  interest  has  become  absolute  for  her 
life.  Suppose  a  lease  for  fourteen  years,  in  case  the  parties 
should  not  agree  to  put  an  end  to  it  in  seven  years ;  if  the  land- 
lord accept  rent  for  any  time  after  the  seven  years,  he  is  bound 
for  the  residue  of  the  term.  If  Fox  were  not  bound  to  make  his 
election  on  his  coming  of  age,  the  lease  would  be  binding  longer 
Upon  one  than  the  other  party.  This  would  be  contrary  to  the 
principle  on  which  leases  are  founded,  and  which  has  frequently 
been  recogtuEcd  by  Lord  Man^U^  that  it  must  be  equally  bind- 
ing on  landlord  and  tenant. 

GaUyy  in  reply.  This  lease  is  not  like  the  case  of  a  running 
contract,  to  which  it  has  been  compaied,  where  the  party  must 
determine  the  lease  at  a  particular  certain  period,  otherwise  it 
comuittes  the  rest  of  the  term ;  but  this  is  a  lease  deteroainable 

on 
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oa  an  uncertain  events  which  may  happen  at  any  time ;  and     1788. 

that  is  by  no  means  an  uncommon  case.   The  event  in  question  ■ 

was  under  the  control  of  Fox^  who  was  no  party  to  the  deed,  ^^?^, 
to  whom  an  election  was  given  to  take  the  house  or  not  after  he  Smith. 
came  of  age.  He  could  not  exercise  this  option  before;  and  he 
has.  now  exercised  it  within,  a  year,  which  is  no.  unreasonable 
time.  The  defendant  was  a  mere  tenant  at  will  after  Fox 
came  of  age,  and  therefore  was  not  entitled  to  notice  like  a 
tenant  from  year  to  year.  And  the  lessor  of  the  plaintiff  cannot 
be  bound  by  her  notice,  if  by  the  terms  of  her  agreement  she 
vf28  not  bound  to  give  any.  l*he  notice  given  was  rather  in 
favour  of  the  defendant,  for  he  was  not  strictly  entitled  to  any. 
Per  Curiam.  The  only  material  question  is,  Whether  the 
plaintiff's  son  signified  his  intention  of  residing  in  the  house  in 
question  within  a  reasonable  time  after  he  came  of  age  ?  We  are 
of  opinion  that  he  did  not  j  for  it  was  nearly  a  year  before  he 
made  his  election.  We  do  not  n^ean  to  say  that  he  was  bound 
to  elect  the  day  after  he  came  of  age;  but  he  should  have  done 
so  in  a  reasonable  time  •,  otherwise  one  party  would  be  at  li* 
berty  to  avoid  the  agreement  at  any  time,  while  the  other  would 
be  bound  by  it.  If  a  year  be  not  too  much,  why  not  a  year  and 
an  half?  If  within  a  week  or  a  fortnight,  that  would  be  reason- 
able. But  without  drawing  the  precise  line  what  shall  be  rea- 
sonable  time,  it  is  enough  to  say,  that  the  notice  in  this  case  was 
not  given  in  reasonable  time. 

Postea  to  the  defendant. 


Hedges  against  Sandon.  Af^fZ^xh. 

■p|EBT  on  bond  far  200L     Pica,  that  the  plaindff  won  ifdefendtnt 
*"^  money  of  the  defendant  at  cards,  and  that  the  bond  wa9  debt  on 
given  to  secure  it.    The  replicatioti  stated,  that  the  bond  wa9  ^^j^^IJJ^ 
made  by  the  defendant  to  the  plsuntiff  upon  good  and  bwiiit  money  of 
considerations,  and  for  securing  the  payment  of  a  de^t  justly  udth^the 
due  and  owinir  From  the  defendant  to  the  plaintiff,  and  not  far  te^  ^^  7" 

"  given  tot  !€• 

curing  pay- 
ment of  it,  to  which  the  {^ntiff  repUoi,  that  it  was  atvfti  kf^  fecairing  t^  ^yi^ent  of  money 
justly  due,  ami  mti  for  securing  the  payment  of  money  v«)n,  the  replication  may  either  conclude 
10  the  country,  or  with  an  averment, 

curing 
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1788.     curing  the  payment  to  the  plaintiff  of  any  money  by  the  plaiittiff 

■ won  of  the  defendant  at  play,  in  the  manner  and  form  alleged 

^»°°*/  in  the  plea }  and  it  concluded  io  the  ccuntry.  To  this  replication 
Sanoon.  there  was  a  special  demurrer,  for  that  an  issue  was  tendered  by 
the  replication  to  be  tried  by  the  country ;  whereas  the  re- 
plication  ought  to  have  concluded  with  an  aYcrmcnt  as  to  the 
matter  therein  contained,  in  order,  that  the  plaintiflF  might 
have  had  ^n  opportunity  to  have  rejoined.  And  fot  that  the 
plaintiff  in  and  by  the  replication  hath  attempted  to  put  two 
points  in  issue,  that  is  to  say,  that  the  writing  obligatory  was 
made  by  the  defendant  to  the  plaintiff  upon  good  and  lawful 
consideration,  and  for  securing  the  payment  of  a  debt  truly  and 
justly  due  arid  owing  from  the  defendant  to  the  plaintiff,  and 
that  it  was  not  given  for  securing  the  payment  to  her  of  any  mo- 
ney won  at  play  by  the  plaintiff  of  the  defendant,  whereby  the 
replication  is  double ;  and  that  the  replication  contains  a  traverse 
of  part  of  the  matter  contained  in  the  plea,  with  proper  matter 
of  inducement  thereto,  and  yet  concludes  to  the  country,  where- 
as it  ought  to  have  concluded  with  a  verification ;  and  joinder  in 
demurrer. 

GMs,  in  support  of  the  demurrer,  insisted,  on  two  grounds, 
that  the  replication  could  not  be  supponed^  first,  on  the  general 
ground,  that  where  a  defence  consists  of  two  dependent  facts,  and 
one  only  is  selected,  and  denied  by  the  replication,  it  must  con- 
clude with  an  averment ;  and,  secondly,  that  the  <*  £t  norf^  in  the 
replication  was  equivalent  to  a  traverse,  which  must  conclude 
witli  an  averment.  As  to  the  first  poiiit;  the  first  case  of  late 
years  is  Smith  v.  Dovers  (a) :  that  was  an  action  on  a  bill  of  ex* 
change;  plea,  an  usurious  contract  between  the  plaintiff  and  the 
defendant,  and  that  the  bill  of  exchange  was  given  on  that  con- 
tract. The  replication  stated,  that  it  was  given  for  a  valuable 
consideration,  traversing  the  usurious  agreement,  and  concluding 
with  a  verification.  To  this  there  was  a  demurrer,  assigning  for 
special  cause,  that  it  ought  to  have  concluded  to  the  country. 
The  Court  were  of  opinion,  that  the  conclusion  was  right ;  and 
Bulkr,  J.  said,  <*  If  a  replication  take  one  out  of  two  dependent 
«  facts  in  a  plea,  it  must  conclude  with  an  averment;  but  if  it 
<<  deny  the  whole,  it  must  conclude  to  the  country.''  Then  he 
examined  the  case  by  that  rule,  and  said,  there  were  two  distinct 

(«)  DmgL  413. 

aUegatioDS, 
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allegations,  the  usurious  agreement,  and  the  bQl  beii^  given  ifi^  1788. 
eonstderation  of  that  usurious  agreement.  The  replication  de- 
nied only  one  of  those  facts,  namely,  the  usurious  contract;  and 
therefore  he  said  that,  according  to  the  rule,  the  conclusion  was  Sandon. 
proper.  And  he  said  « that  BajtJsam  and  Matthews  (a)  had  always 
been  considered  as  law.'*  The  next  case  was  MuUiner  v.  Wilkes 
{b)i  which  was  an  action  on  a  promis!K>ry  note;  to  which  the 
defendant  pleaded  an  usurious  agreement,  and  that  the  note  Was 
given  in  pursuance  of  that  agreement.  The  replication,  after 
protesting  against  the  usurious  agreement,  stated  that  the  note 
was  not  given  in  pursuance  of  such  agreement ;  and  it  Concluded 
to  the  country.  To  this  the  defendant  demurred,  assigning  as 
cause,  that  it  should  have  concluded  with  an  averment.  And  the 
Court  were  of  opinion,  that  as  the  replication  selected  and 
denied  one  of  two  facts,  the  conclusion  should  have  been  with 
a  verification.  .  Lanv^  who  argued  for  the  plaintiflF  in  that  case^ 
mentioned  the  instance  of  liberum  ienemenium^  where  the  con- 
clusion may  be  either  way.  But  BuUer^  J.  said  that  was  an 
exception  to  the  general  rule,  and  observed  that  it  stood  merely 
on  an  usage  from  the  time  of  Henry  the  Seventh.  He  said  that 
the  protestation  in  the  replication  admitted  one  of  the  two  facts, 
and  the  other  was  denied,  which  brought  it  within  the  general 
rule  that  the  conclusion  should  be  with  a  verification.  And  he 
added,  that  he  could  not  agree  with  what  Demson,  J.  said  of 
Baynham  and  Matthews,  in  RMmw  v.  Raley{c\  **  that  the 
««  conclusion  was  right  either  way.**  Then  followed  the  case 
of  Bush  V.  Leake  {d),  which  was  debt  on  bond.  The  defendant, 
after  stating  that  it  was  given  for  two  sums  of  money,  and  for 
performance  of  covenants,  pleaded  payment  of  both  sums,  and 
a  general  performance.  Replication,  that  he  had  not  paid  the 
two  sums,  concluding  to  the  country.  To  which  there  was  a 
special  demurrer,  because  it  should  have  concluded  with  an 
averment.  There  the  two  facts  were  not  dependent,  but  totally 
distinct*  The  cases  of  Dwers  v.  Smithy  and  MuUiner  v.  Wilkes, 
were  cited  in  support  of  the  demurrer ;  and  BuUer,  J.  said, 
(*  I  adhere  to  the  rule  as  laid  down  in  the  cases  cited,  that 
where  several  facts  are  stated  in  the  plea,  and  one  of  them  is 
traversed  by  the  replication,  it  should  conclude  to  the  Court. 
Here  there  is  no  traverse,  nor  could  there  have  been  one. 
There  is  a  great  difierence  between  a  defence  consisting  of  one 

(•)  a  Sir.  871.    W  M.  «J  G.$.  B.  £.     (0  i\»»rr.  3W-     W  Tr.  i$  G.$.  A*. 

fact 


44a  CASES  IN  EASTER  TEEM, 

1788.  f^ct  depending  upon  seYeral  others,  and  of  two  distinct  facts  * 
— —  the  plaintiff  can  only  deny  one  of  the  former  in  his  replication, 
^' w*  *"*^  "^"^^  ^^'^  conclude  with  an  averment.  And  he  added, 
Sand«n.  there  was  no  new  fact  for  an  inducement  to  a  traverse/'  From 
which  it  is  to  be  inferred,  that  if  there  had  been  any  matter  of 
inducement,  it  would  have  been  otherwise.  Next  came  the 
case  of  Slater  y.  Came  (a);  debt  on  bond.  Pleas,  non  est  factum  i 
and,  secondly,  that  the  plaintiff  gave  a  defeazance,  which  he 
delivered  to  ^.  as  an  escrow  to  be  delivered  up  on  performance 
of  certain  conditions  i  that  the  defendant  had  performed  those 
conditions,  but  before  he  could  get  the  deed,  the  plaintiff  took 
it  out  of  J,*s  hands.  To  the  last  plea  the  plaintiff  replied  nort 
est /actum,  and  concluded  to  the  country.  The  defendant 
demurred  specially,  because  it  should  have  concluded  with  ajx 
averment..  There  it  waSi  contended  that  the  denying  of  the 
execution  of  the  bond  was  selecting  one  of  several  dependent 
facts,  in  which  case,  according  to  all  the  determinations,  the 
conclusion  should  have  been  with  an  averment.  Bulkry  J. 
there  doubted  whether  the  plaintiff  could  put  the  execution  of 
the  bond  in  issue  in  any  other  way;  and  said  that  the  doctrine 
in  Bajnham  and  Matthews  was  correct.  And  he  added,  in  this 
last  case  that  there  could  be  no  traverse  where  there  was  no 
new  matter  for  inducement,  and  then  it  comes  to  an  affirmative 
and  a  negative.  Secondly,  If  there  be  any  doubt  on  the 
first  point,  the  <<  Ei  mrf*  in  this  replication  is  equivalent  to  a 
traverse,  and  then  the  replication  must  conclude  with  an  aver- 
ment. In  Bennet  v.  Filkms{b),  the  Court  seemed  to  consider 
«'  Ei  nor?*  as  a  traverse  ;  for  it  was  thus  argued  at  the  bar,  and 
was  not  denied  by  the  bench.  In  the  case  of  Bush  v.  Leaki^ 
BttOer,  J.  thought  there  had  been  a  traverse,  or  at  least  an  «  Et 
Hon,"  ixxAtuUifwry.  Wilkes  j  which  was  considering  the  *^  Et 
naii*  equal  to  a  traverse.'  And  in  Baynham  and  Matthews  it 
was  expressly  said,  that  where  there  is  a  traverse  the  replica- 
tion  must  conclude  with  an  averment. 

Baldwn^  c^ri,  was  stopped  by  the  0}urt. 
AsHHURST,  J.  I  thought  that  this  case  had  been  so  well 
settled  by  a  variety  of  modern  determinations,  that  it  was  not 
even  intended  to  be  argued.  The  general  rule  is  this  ;  where  a 
replication  denies  the  whole  substance  of  the  defendant's  plea, 
there  the  plaintiff  may  tender  issue,  and  conclude  to  the  country. 

(«)  HU.  %5  Ot9. 3.  B^x.  (i)  I  SmU sa 
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&IC  where  he  selects  one  out  of  several  f9Cts»  be  may  traverse    178& 
that  one,  and  conclude  with  a  ▼erificataon^    Now  here  the  re- 


plicatioii  does  negative  the  whole  substaace  of  the  plea;  for  it  ^^^]|* 
says  that  the  head  was  given  for  a  fair  and  jast  debt,  and  not  for  Sanoqii* 
an  unjust  one. 

BuLUK,  J.    The  general  vuk  is  that  which  has  beep  stated 
by  my  brother  Ashbursi.    If  the  replicatiKMa.  put  due  whole  sub* 
stance  of  the  defendant's  plea  in  isftue*  he  may  conclude  to  the 
country.     At  the  same  time  there  are  exceptioas  to  that  rule  ; 
and  there  are  many  cases  in  which  the  conclusion  is  good  either 
way.  It  is  said  that  I  expressed  a  doubt  in  the  case  of  Mtdliner 
V.  Wilkes  J  whether  what  was  said  by  Dennisonf  J.  of  Baynbam  v, 
JlfixttbewSi  namely,  that  the  conclusion  is  proper  either  way,  was 
correct:  but  I  am  now  satisfied  that  what  he  there  said  was 
right.  The  Court  of  Common  Pleas  went  on  this  ground  in  the 
case  of  Sandford  v.  Rogers  (n).     That  was  assumpsit  for  goods 
sold.  Plea,  judgment  recovered  in  K.  B.  for  the  same  promisee. 
Replication,  Ni$J  tiel  record^  it  hoc  paratus  est  ver^tan^    Dc 
murrer,  and  special  cause  shewn,  that  by  the  replication  die  iasm 
upon  the  said  plea  in  b^  is  complete,  and  the  plaintiff  ought  not 
to  have  concluded  bis  replication  by  a  general  averment  only. 
After  argument,  judgment  was  given  for  the  plaintiff  by  the 
Court,  They  thought  that  the  issue  was  completely  joined,  and 
therefote  the  conclusion  might  have  been  otherwise  \  but  inas* 
much  a6  the  precedents  were  of  conclusions  with  an  averment,, 
they  were  for  supporting  it.    They  said  there  was  no  geacxal 
rule  to  be  kid  down  as  t&  these  things.    Practice  had  in  Ipany 
instances  allowed  special  pleas,  which  amount  to  the  geners^ 
issue  *,  so  conclusions  with  an  averment,  where  it  may  be  to  the 
country.     And  they  said  that  in  Gardner  and  Fisher^  A&b. 
I  G.  I.,  the  defendant  pleaded  another  action  pending:  the 
plaintiff  replied  that  the  cause  of  action  was  difierent,  at^tu 
hoc  that  the  cause  of  action  in  this  and  the  former  were  the 
same  as  alleged  in  the  plea  \  and  boeparotus  est,  C51V. .'  special  d&* 
murrer,  because  the  replication  sbMild  have  concluded  to  the 
country  :  but  judgment  was  given  to  answer  over,  because  ,the 
traverse  makes  the  point  more  certain.     Sir  7.  Rajm.  199— 
1  Feftt.  loi.-i-a  &b,  692.  S.  P.    But  they  concluded  with 
laying  it  may  be  either  way.    So  are  all  the  cases^  exc€f)t  that 
lof  MuUiner  v.  WilhiSy  which  was  passed  over  vithout  much 

^)tWU4.ii^.  Btttthi»wasiM4b9Mi.lusti€eJa»/irfk)omaMI.Mii». 

notice. 
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1788.     notice.    Therefore  I  am  of  opinion  that  in  such  cases  the  con-i 
■  elusion  may  be  either  way, 

^"^'^^  Gross,  J.  I  have  always  thought  that  there  is  good  sense  in 
SAMDON.  what  was  said  by  DetiUm^  J,  of  the  case  of  Baynham  and  MaU 
tbtws.  The  difficulty  on  the  subject  has  arisen  fiom  dilatory 
pleas ;  where  the  Courts  have  sometimes  said,  that  the  one  con- 
clusion was  proper,  andatothertimes  that  the  other  was,  mere- 
ly  to  put  an  end  to  the  dilatory  pleadmgs.  But  I  agree  that  in 
such  cases  die  conclusion  either  way  is  proper. 

Judgment  for  the  plainti£F(ii). 

(«)  Vid.  p.  3  voL  4^4.  ice 


^^^JJ^  Silvester,  on  the  Demise  of  Law,  against  Wilsok. 

A  devise  to   riiHIS  was  an  ejectment  for  certain  premises  in  Hal^ax  in 

uS^re^  Torhbiref  which  was  tried  before  Perrjn^  B.  at  the  last 

^*  "fe     ^^*  assizes,  when  a  verdict  was  found  for  the  plaintiff,  subject 

during  the    to  the  opinioh  of  the  Court  on  a  case;  which  stated,  that  Samud 

^d^'     ^f^^f  being  seised  in  fiee  of  the  prenuses,  by  will  dated  the  ist 

suchreott     of  jtfril  1 732,  duly  attested,  derised  (inter  oEa)  as  follows: 

^'be a^   ''I  give  ^°d  devise  unto  Jobm  Wabon  and  TmoAj  WaUom^  and 

roWrtM^  "their  heirs,  and  the  survivor  of  them,  and  his  heirs,  all,  (*fr. 

and  main-     <<  [the  premises,  describing  them]  upon  special  trust  and  confi* 

th^d^.    "  ^«"ce»  ^^^^  *cy  the  said  John  Wabon  and  Tmathf  Walton^ 

during  hia     «c  ^md  their  hcirs,  and  the  survivor  of  them,  and  his  heirs,  shall 

an  UK  exe-   **  9tktA  sciscd  of  the  Said  dwelling-houses  or  cottages  for  and 

IS*!^*'  "  during  the  term  of  the  natural  Hfe  of  Jchn  WUson,  my  son, 

unite  with     <<  to  such  usc  and  bchoof  as  is  hereinafter  mentioned,  vn.  that 

i^dE!  "  *«  »"d  >*»  *^^«»  and  Ttmotiy  JTaltan  shall  yearly  and 

hS«*rfAe   **  ^^  ^^"  during  the  natural  life  of  the  said  John  JTUson,  my 

body  of  ^.    "  son,  take  and  receive  the  rents^  ismesy  and  yearly  prtfits  of  the 

[y^'^^'    **  said  prenuses-:  and  my  will  and  mind  is,  and  I  do  hereby  order 

5  Ea^,  107.  «  that  sucb  rents  f  isssses,  and  yearly  pr^Sy  shall  be  ifplied/or  the 

377.]  *        **  subsistence  and  maintenance  of  the  said  John  Wilsont  during  his 

«  natural  life,  as  aforesafd  ;  and  immediately  from  and  after  the 

«  decease  of  the  said  John  Wilson^  my  son,  then  I  do  hereby  give 

«  and  devise  the  said  premises  unto  the  heirs  of  the  body  of  the 

^  said  Jd)n  Wilson^  my  son,  lawfully  to  be  begotten ;  and  for 

<«  default  of  such  issue,  then  I  give  and  devise  the  same  unto  the 

<<  ri^t  heirs  of  me  the  said  Samuel  Wilson  for  ever."    The 

testator 
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testator  died  seised,  without  altering  or  revoking  his  will,  Icav-     1788. 
ing  the  said  Jchn  fFilson  his  eldest  son  and  heir-at-law,  who  af- 


terwards, in  Afubaelmas  Term  in  the  26th  Geo.  a.  duly  levied  a  ^*i''"^*y* 
fine  sur  conuzance  ie  droit  come  ceo^  STr.  of  the  said  premises  to    Wilson. 
Richard  Best^  the  uses  of  which  were  declared  to  the  use  of  him-  /i,^^  ^/) 
self  for  life,  remainder  in  fee  to  Richard  Best,  under  whom  the   y  /f^-  ^S  ^ 
lessor  of  the  plaintiflF  claims.     John  Wilson  died  in  1786,  leav-  ' 
ing  the  defendant  his  son  and  heir-at-law,  who  was  bom  ia 
'755>  ^^'  ^^  l^ing  of  the  fine,  and  who  entered,  upon  his 
father's  death. 

Holroydy  for  the  plaintiff.  The  question  is.  Whether  John 
WiUon,  the  son  and  devisee,  took  by  the  will  an  estate  for  life 
only,  or  in  tail  ?  If  the  latter,  it  was. barred  by  the  fine,  and 
the  lessor  of  the  phuntiff's  title  is  regularly  deduced  from  him. 
This  question  depends  on  another,  namely,  Whether  the  first 
limitation  to  John  Wilson  for  life  be  a  legal  or  equitable  estate 
in  hira ;  or  in  other  words,whether  or  not  it  was  a  trust  executed 
in  him  by  the  statute  of  uses  ?  ITie  rule  in  Shelley'^  case  (a) 
has  always  been  adhered  to,  that  where  a  man  by  any  gift  or 
conveyance  takes  an  estate  of  freehold,  and  in  the  same  gift  or 
conveyance  an  estate  is  limited  either  mediately  or  immediately 
to  his  heirs  in  fee  or  in  tail,  «  the  heir/*  are  words  of  limita- 
tion of  the  estate,  and  not  words  of  purchase.  In  such  case  the 
estate  for  life  b  united  with  the  subsequent  limitation,  and  forms 
an  estate  in  fee  or  in  tail  in  the  first  taker.  Doe  v.  Fonnereauy 
JOougL  47a.,  and  Jones  v.  Morgan,  Brown's  Ch.  Cas.  a  16.  This 
rule  indeed  only  applies  where  the  first  and  second  limitations 
are  of  the  same  nature,  either  both  legal  or  both  equitable  estates. 
Now  here  it  roust  be  admitted,  that  the  second  limitation  con- 
veys a  legal  estate :  and  the  question  then  is,  Whether  the  devise 
to  John  Wilson  the  son,  be  a  trust  executed  in  him  or  not  ?  By 
m  reference  to  the  cases  which  have  been  decided,  and  the  prin- 
ciples there  laid  down  on  this  subject,  it  will  appear  that  the 
trust  was  executed  in  the  present  case.  First,  considering  the 
principles  that  have  beep  established.  Uses  and  trusts  have  been 
held  the  same  as  to  the  operation  of  the  statute.  They  have  been 
so  considered  in  a  variety  of  cases,  and  they  are  so  expressed  in 
the  statute  itself.  And  the  principle  appears  to  have  been  this  4 
where  by  the  nature  of  the  trust  directed  it  is  not  necessary  or 

(j)i  C«.  io4«ff* 

requisite 
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1788.     requisite  that  the  estate  sihouW  remain  in  the  trnstccs,  m  order 
-  to  carry  the  purposes  of  the  trust  into  execution,  there  the  trust 

i^aimt  ^^  executed  by  the  statute,  and  the  legal  estate  rests  in  the  cestuy 
"WtLioN,  qt^  trust,  Broughton  v.  Langky  {a)\  in  which  case  it  was  also 
held,  that  upon  the  statute  of  uses  as  well  as  in  othet  cases,  the 
intent  of  the  testator  cannot  control  the  operation  of  law  (^). 
The  principal  question  there  was.  Whether  hj  a  dense  in  trust 
to  permit  A.  to  take  the  profits  for  his  life,  and  after,  the  trus- 
tees to  stand  seised  to  the  use  of  the  heirs  of  the  body  of  A^  an 
estate-tail  was  executed  in  him  ;  and  judgment  was  given  that 
it  was;  and  it  was  held  that  that  was  a  plain  trust  at  oommon 
law ;  and  what  at  common  law  was  a  plain  trust  of  a  freehold  or 
inheritance  is  executed  by  the  statute,  which  mentions  tfie  word 
trust  as  well  as  use.  And  there  the  case  of  Burcbett  ▼.  Ihtr* 
data  (r),  cMtriy  was  denied  to  be  law.  The  general  pHnef{4e 
contended  for  appears  likewise  from  the  case  of  Jones  v.  Lord 
Say  &(•  Sele  (d).  There,  the  devise  was  to  trustees  to  sacisfy  out 
of  the  rents  and  profits  several  legacies  and  devises,  and  to  pay 
several  annuities  for  lives,  and  afterwards  to  pay  the  surplus 
into  the  proper  hands  of  the  testatrix's  daughter,  or  such  person 
as  she  should  by  writing  direct,  during  her  life,  and  then  to  die 
use  of  the  heirs  of  her  body,  subject  to  the  payment  of  Ae  several 
annuities.  It  is  true  that  in  that  case  it  was  held  a  trust,  and 
not  a  use  executed ;  but  the  reasons  on  which  the  Court  went  are 
much  in  favour  of  this  being  executed.  The  trustees  in  that  case 
were  to  pay  legacies  and  annuHies  to  other  persons ;  they  were 
to  reimburse  themselves  their  expenses  ;  they  were  only  to  pay 
over  the  surplus^  and  that  to  the  separate  use  of  a  married  woman  / 
those  trusts  therefore  could  not  possibly  have  been  executed,  un- 
less the  legal  estate  remained  in  the  trustees.  But  it  seems  to 
have  been  taken  for  granted  in  that  case,  that  if  the  limitation 
had  been  to  trustees  to  pay  over  to  another  generally,  the  u^ 
would  have  been  executed.  This  reasoning  is  fully  estaUished 
by  the  Lord  Chancellor  in  Shapland  v.  Smith  (^),  which  went 
on  the  idea  that  the  trustees  were,  after  deducting  rates,  taxei^ 
expenses,  and  repairs,  to  pay  over  the  surplus  only.  But.^evcn 
in  that  case  the  Lord  Chancellor  was  of  opinion  that  the  use 'was 

(11)9^1^.679.    Lttxoj%x^    zi{f.  Cff.4^r.3g3.,j>1.3.    %h^R0ym.Zn-S.C. 
{h)  I  FeKtr.  37a.  (tf)  %  rntr.  31 1. 

(ff)  X  Eq,  Ca.  Mr.  383.  i  and  more  fully  in  8  Fin.  96:^,  and  3  JBaa  F»  C.  458. 
(f)  Srvm't  CL  Ca.  75. 

executed 
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executed  (a).    That  case  shews  explicitly  that  a  devise  to  trus-     1 788. 
tees  to  pay  rents  and  profits  generaUj  is  a  use  executed ;  and  that 


where  the  whole  profits  go  to  the  cestuy  que  trust,  the  land  shall  go  ^^^J*?^** 
with  it.    A  devise  of  the  profits  has  always  been  considered  as    Wilson. 
a  devise  of  the  land  itself.    And  it  has  been  repeatedly  held,  that 
wherever  a  person  is  entitled  to  the  whole  beneficial  interest,  the 
possession  shall  follow  it ;  that  the  right  of  possession  and  the 
right  of  exclusive  enjoyment  shall  never  be  disunited ;  and  that 
where  the  trustee  is  but  a  mere  instrument  to  receive  and  pay 
over  to  the  cestuy  que  trust,  the  use  or  trust  shall  be  executed. 
This  Court  will  the  more  readily  adopt  these  principles  in  all 
cases»  when  it  is  considered  that  the  statute  of  uses  was  reme- 
dial ;  and  extends  in  terms  to  all  uses,  confidences,  and  trusts. 
Now  in  the  present  case,  the  devise  limits  the  estate  to  trustees* 
in  trust  to  receive  the  rents  and  profits,  with  a  direction  that 
they  shall  be  applied  to  the  subsistence  and  maintenance  of  John 
Wilson  for  life.     It  is  not  said  that  the  trustees  shall  have  the  ap- 
plication of  them,  or  that,  if  they  shall,  such  application  is  to  be 
at  their  discretion.    But  the  intention  of  the  testator  rather  was 
that  the  cestuy  que  trust  should  have  the  rents  and  profits  for  his 
subsistence  and  maintenance,- and  that  the  trustees  should  pay 
them  to  him,  to  be  hyhim  so  applied.  For  unless  the  contrary  be 
manifest  on  the  face  of  the  will,  it  must  be  construed  so  as  to  be 
most  beneficial  to  the  cestuy  que  trusts  he  is  the  object  of  the  tes- 
tator's bounty :  no  beneficial  interest  is  given  to  the  trustees.  If 
the  testator  had  intended  that  the  trustees  should  have  a  complete 
power  over  the  application  of  xhp  profits  during  the  life  of  his 
son,  he  would  have  expressed  himself  diflerently.    Instead  of 
saying  that  the  profits  shall  be  applied  for  his  subsistence,  tsfc.  he 
would  have  directed  that  they  should  apply  them  according  to  their 
discretion,  or  words  to  th^t  effect.    If  the  trustees  are  to  have  the 
application,  such  injurious  consequences  will  follow  as  can  never 
be  presumed  to  have  been  in  the  intention  of  the  testator.     Such 
a  power  in  trustees  would  be  liable  to  great  abuse,  and  a  great 
restraint  on  the  cestuy  que  trust.     It  would  subject  him  to  the 
control,  perhaps  to  the  caprice,  of  others  ;  and  place  him  under 
a  perpetual  minority  or  guardianship.    The  Court  will  not  put 
him  in  such  a  situation,  unless  they  are  bound  by  express  words ; 
and  there  are  none  such  here.    It  must  then  be  considered  that 

(«)  Thii  WIS  read  from  a  manuiGript  note,  and  does  not  appear  in  the  report  of  it 

the 
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1788.     the  application  of  the  profits  is  to  be  by  him ;  in  which  case  the 

■  devise  amounts  to  no  more  than  this,  that  the  trustees  shall  re- 

^' «ILw**  ^*"^  ^  rtnts^  and  pay  them  over  to  John  Wilson  for  his  sub- 

WiLtoN.    sistence :  and  then  the  whole  beneficial  interest  being  in  him, 

and  the  whole  profits  going  to  him,  the  limitation  for  life  is 

executed  in  him,  according  to  the  doctrine  in  Shapland  v.  Smith, 

the  other  cases,  and  the  spirit  and  letter  of  the  statute  of  uses. 

And  being  executed  in  him,  his  legal  estate  for  life  united  with 

the  subsequent  limitation  to  the  heirs  of  his  body,  and  gave  him 

an  estate-tail,  which  is  barred  by  the  fine  \  and  consequently  the 

lessor  of  the  plaintiff  is  entitled  to  recover. 

Heywood^  for  the  defendaint.  It  was  plainly  the  intention  of 
the  testator  in  this  case,  that  his  son  should  take  an  estate  for  life 
only,  and  that  the  issue  of  that  son  should  take  the  inheritance. 
However  the  question  must  turn  on  the  legal  effect  of  the  tech« 
nical  words  which  he  has  used,  and  not  upon  his  intent.  The 
kgal  estate  was  in  the  trustees  during  the  life  of  the  son ;  and 
then  the  equitable  interest,  which  he  had,  cannot  be  coupled  with 
the  subsequent  legal  limitation  to  the  heirs  of  his  body,  so  as 
to  execute  the  trust  under  the  statute,  and  vest  an  estate-tail  in 
him.  That  the  first  devise  to  the  trustees  gave  the  son  only  an 
equitable  estate  for  life  appears  conclusively  from  Shep.  Touch.  482. 
Inhere  it  is  said,  that  where  lands  are  conveyed  in  trust  that 
the  feofiee  shall  take  the  profits,  and  deliver  them  to  the  feofibr 
and  his  heirs,  this  trust  is  not  within  the  statute,  nor  will  the 
statute  execute  it.  In  a  note  to  that  passage  is  cited  i  JSjr.  Ca. 
Mr.  383.  where  three  ways  are  mentioned  of  creating  a  trust : 
I  St,  where  a  man  seised  in  fee  raises  a  term  for  years,  and 
limits  it  in  trust  for  A.^  isfc.  ^  for  this  the  statute  cannot  execute, 
the  termor  not  being  seised,  idly,  Where  lands  are  limited 
to  the  use  of  ^.,  in  trust  to  permit  B.  to  receive  the  rents  and 
profits  ;  for  the  statute  can  only  execute  the  first  use.  3dly, 
Where  lands  are  Umited  to  trustees  to  receive  and  pay  over  the 
rents  and  profits  to  certain  persons ;  for  here  the  lands  must  re- 
main in  the  trustees  to  answer  these  purposes.  Now  this  last 
rule  is  immediately  in  point  to  the  present  case,  and  must  govern 
it.  And  it  has  been  subsequently  recognised  by  Mr.  Justice 
Blackstone  (d),  who  says  that  where  lands  are  given  to  one  anil 
bis  heirs  in  trust  to  receive  and  pay  over  the  profits  to  another, 
tbU  use  is  not  executed  by  the  statute.    Now  here  the  trus- 

tees 
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tecs  arc  to  receive,  and  pay  over,  for  certain  purposes ;  and  unless     1788. 
the  legal  estate  remain  in  them,  those  purposes  cannot  be  an- 


swered.  This  is  very  distinguishable  from  the  case  of  Brot^h^  ^"j"'^/* 
ton  y.  Lafigley  (a)  ^  for  there  the  trustees  were  to  permit  the  ^lwv. 
Uituy  que  trust  to  receive  the  rents  and  profits,  and  there  was 
nothing  for  them  to  do:  and  that  distinction  was  expressly 
taken  in  the  case  of  Jones  v.  Lord  Say  and  Sele  (b),  where  too 
jt  was  held,  that  the  di£Fcrent  interests"  could  not  unite.  And 
the  same  doctrine  was  held  by  Lord  Hardiuicke  in  Bagshaw  v. 
Spencer  (r),  where  one  of  the  questions  was.  Whether  the  testator's 
nephew  took  an  estate  for  Ufe  or  in  tJail?  and  it  was  determined 
that  he  took  an  equitable  estate  for  life  only;  though  the  trus- 
tees had  not  so  much  discretion  as  to  the  distribution  of  the  rents 
and  profits  as  they  have  in  this  case;  for  after  debts,  ^c.  paid, 
the  nephew  was  enutled  to  one  moiety  certain  of  the  estate.  As 
to  the  case  of  Siapland  and  Smitii  when  it  is  thoroughly  con- 
sidered, it  makes  in  favour  of  the  defendant.  That  was  a  question 
upon  a  title  which  depended  on  the  validity  of  a  recovery  against 
which  the  master  had  reported.  The  question  was.  Whether 
a  devise  in  trust  to  receive  the  rents  and  profits,  and,  after  de- 
ducting the  rates,  taxes,  and  repairs,  to  fay  over  to  C.  S.  for 
life,  was  executed  in  C.  S.  to  the  heirs  of  whose  body  the  estate 
was  limited  over.  Mr.  Baron  £yre,  and  Master  Ho/Jird,  were  of 
opinion  that  it  was,  but  Master  Hett  differed;  and  the  Chancel- 
lor  afterwards  concurred  with  Master  HeU's  opinion;  and  the 
exceptions  to  the  Master's  report  were  ultimately  over-ruled. 
The  trustee's  having  to  receive  the  rents  and  profits  and  pay  them 
over,  has  uniformly  been  determined  to  take  the  trust  out  of  the 
statute.  And  besides  in  this  case  the  rents  and  profits  are  re- 
quired  expressly  to  be  appropriated  by  the  trustees  to  the  sub- 
sistence and  support  of  the  son ;  and  they  might  be  called  to  ac- 
count, if  they  applied  them  to  any  other  purposes. 

Holroydf  in  reply.  What  is  said  in  Step.  Touch,  is  over-ruled 
by  the  reasoning  in  Shi^landy.  Smith;  and  though  the  Lord 
Chancellor  was  ultimately  of  opinion  in  that  case,  that  the  use 
was  not  executed,  yet  there  is  a  manifest  distinction  between  that 
case  and  the  present;  for  there  the  trustees  were  to  do  some- 
thing besides  merely  receiving  and  paying  the  profits  over;  they 
were  bound  to  repair^  which  was  the  ground  of  that  decision; 

(«)  Smli.  679.      {h)  I  Ef.  Cat  Mr.  383.  8  Fin.  Mr.  a6».      (*)  i  K«.  X4». 

Vol.  II.  H  h  otherwise 
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1788.    othcrwUc  according  to  what  is  said  by  the  Chancellor,  the  use 

would  have  been  executed.   Besides  the  Chancellor  said,  that  if 

Sii.v«.^TE*  it  was  even  a  disputed  title  he  would  not  oblige  a  purchaser  to 

\\^irsoii.   take.    Now  this  devise  is  only  a  direction  that  the  rents  should 

be  applied  to  the  subsistence  and  maintenance  of  cestuy  que  trusty 

and  amounts  to  nothing  more  than  a  general  application  to 

his  use. 

The  Court  said  that  they  would  look  into  the  case  of  Shop- 
land  and  Smith  s  and  the  next  day, 

AsHHVRST,  J.  delivered  the  opinion  of  the  Cpurt. 
We  postponed  giving  our  opinion  yesterday,  not  as  having  our- 
selves  conceived  any  doubt  upon  the  question  j  but  as  the  case  of 
Shaplandr.  Smith  was  cited,  on  the  argument  of  which  the  Chan- 
cellor was  said  to  have  thrown  out  an  opinion  which  might  govern 
this  case,  in  deference  to  so  gte^t  an  authority,  we  were  disposed 
to  look  into  that  case,  before  we  finally  gave  our  opinion.  We 
have  now  looked  into  the  case,  and  from  the  state  of  it  in  Browff% 
Riports,  we  do  not  find  any  thing  to  shake  the  former  authorities 
upon  this  subject.  In  the  case  alluded  to,  the  master  had  reported 
against  a  title  to  an  estate  which  was  referred  to  him:  on  which 
the  question  occurred.  Whether  the  trustees  had  the  legal  estate 
in  them  or  not  ?  He  reported  against  the  title,  which  report  was 
excepted  to.  The  testator  had  devised  to  trustees  in  trust  that 
they  should  yearly,  after  deducting  rates,  taxes,  repairs,  and  ex- 
pences,  pay  the  remaining  surplus  to.  his  brother  for  life,  and 
after  his  decease  to  the  use  of  the  heirs  of  his  body.  The 
Chancellor  said,  that  the  trustees  being  to  pay  taxes  and  repairs, 
they  must  have  an  interest  in  the  premises,  and  the  legal  esute 
for  the  life  of  the  brother  must  be  in  them;  and  therefore  he 
confirmed  the  report.  This  circumstance  making  the  case  still 
stronger  than  where  the  trustees  are  to  receive  and  pay  over,  it 
was  natural  for  the  Chancellor  to  state  it;  but  he  did  not  deny 
the  authority  of  the  former  cases;  and  as  this  case  did  not  call 
for  it,  it  is  not  likely  that  he  should  go  out  of  his  way  to  over- 
turn them.  Then  taking  the  former  authorities  to  be  unshaken, 
the  case  of  Sbr^son  v.  Turner^  Eq.  Cos.  Ahr.  383.,  and  which  is 
recognized  in  a  BL  Ccm.  336.,  is  in  point  to  the  present.  Bat 
there  seems  to  be  a  circumstance  in  the  present'  case  which 
makes  it  still  stronger ;  for  it  is  not  barely  to  receive  and  pay, 
but  the  testator  directs  that  such  rents,  issues,  and  profits,  shall 
be  applied  for  the  subsistence  and  tnaintenance  of  the  said  John 

Wtlsin. 
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Wilson.    The  testator  therefore  seems. to  mean  that  the  trustees     1788. 
should  be  invested  with  some  sort  of  discretion  with  respect  to 


the  application.   And  if  the  tenant  for  life  had  proved  dissolute  ^*^jl,^** 

and  extravagant,  and  had  squandered  his  money  in  gaming,  to    wilsow. 

the  defrauding  of  his  honest  creditors,  it  is  by  no  means  clear 

that  the  trustees  would  not  have  been  justified,  either  in  a  Court 

of  law  or  equity,  in  paying  such  creditors,  before  they  had  paid 

over  the  surplus  to  the  tenant  for  life}  as  the  testator  seems  to 

have  had  some  jealousy  of  his  son's  conduct,  and  to  have  wished 

that  the  trustees  should  have  an  eye  to  the  application  of  the 

money.  Therefore  we  are  all  of  opinion  that  the  judgment  must 

be  for  the  defendant. 

Postea  to  the  defendant 


The'  Kino  against  the  Inhabitants  of  Stoke.  5«#irf^, 

npHE  pauper  rented  a  house  and  land,  of  the  yearly  value  taking  the 

-*■   pf  8/.  I  ax.  6iL  in  the  parish  of  Barlaston^  in  the  county  «nd1SCT. 

of  Stafford^  in  which  he  then  resided;  and  for  ten  months  ^^^J^ 

of  the  same  time  he  took  the  hay-grass  and  after-math  of  a  ten  months 

meadow  in  the  same  parish  for  a/.  5/.  6i.    He  paid  no  Uxes;  ^1  y^ 

but  he  fenced  the  meadow,  and  spread  the  hillocks  himself.   He*  ^^P^  4  * 

uking  of  A 
was  removed  from  ^de  to  Barlaston  by  an  order  of  two  justices,  tenement 

which  the  Sessions  quashed  on  appeal.  And  a  rule  having  been  jj^"^;^^^^ 

obtained  to  shew  cause  why  the  order  of  Sessions  should  not  be  «.  is.  to  u 

•    J  '  to  give  the 

quashed,  ^  pirty  tidung 

Ltfcester  now  shewed  cause  \  insisting,  that  the  agreement  for  '^  *  *'^* 
the  hay-grass  and  after.math  did  not  convey  to  the  pauper  any  \\RaaA\i. 
interest  in  the  soil;  and  that  that  interest  which  did  pass  was  not    ^^^  ^^^^ 
a  tenement  withiii  the  statute  (0),  so  as  to  give  the  pauper  tak* 
ing  it  a  settlement  in  SarUuton.   Under  the  terms  of  this  con- 
tract the  pauper  derived  a  mere  personal  right  to  take  the  grass 
and  after-math,  but  no  interest  in  the  soil  \  he  was  not  to  take 
the  general,  but  only  particular,  profits  of  the  land.    Taking 
the  apples  of  an  orchard,  or  the  ho^s  in  a  piece  of  hop-ground^ 
would  equally  pass  the  soil.     The  distinction  is  taken  in 
Co.  Lit.  4*  b.  between  pasturum  and  pascuumi  by  the  former  pf 
which  the  ground  itself  passeth,  but  the  later  conveys  no  interest 

(«)  13  &*  X4  Car.  a.  t.  IS. 

Hh  a  in 
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1788.    m  thesoil.     Andthis  case  is  of  the  htter  sort.    An  ejectment 

could  not  have  been  maintained  for  the  grass.  Tlie  circumstance 

^tfM^*  °  which  is  stated  at  the  end  of  the  case,  that  the  pauper  fenced 
The  inha-  themeadow  himself,  cannot  vary  the  contract  between  the  par- 
Stqki!  *'*^*»  '^  ^^*  ^  mere- voluntary  act  of  his  own,  and  for  his  own 
benefit.  Then  if  the  soil  itsdf  did  not  pass,  the  interest  which 
was  granted  cannot  be  considered  as  a  tenement  within  this  act 
of  parliament.  The  word  "tenement"  in  this  statute  is  not 
used  in  so  large  a  sense  as  it  is  in  common  conveyances;  if  it 
were  an  office,  or  a  rent,  would  give  a  settlement:  but  that  has 
never  been  contended.  In  the  case  of  if.v.  Minchin  Hampton  (a\ 
the  Court  said,  that  taking  the  pasture  of  a  piece  of  ground 
would  not  give  a  settlement,  though  renting  a  piece  of  pasture 
ground  w;ould.  And  though  that  case  was  determined  on  another 
point,  namely,  for  want  of  an  adjudication,  yet  the  reasoning 
of  the  Court  there  seems  to  have  been  adopted  in  R.  v.  Lock- 
erly  (*).  This  case  then  is  precisely  similar  to  that;  for  thb  is 
-  only  a  taking  of  the  pasture  of  a  piece  of  ground.  In  R,  v. 
Lindivood (c),  Parker,  Ch.  B.  said,  "to  answer  the  description 
"  of  a  tenement  within  the  act  of  parliament,  it  should  be  a  rent- 
«« ing  a  house,  or  ground,  of  the  yearly  value  of  10/."  In  the<:ase 
.  of  R.  V.  TTixley  (J),  JU>rd  ManJfield  gave  it  as  a  reason  why  a 
cattle-gate  was  a  tenement*  within  the  statute,  that  they  passed 
by  lease  and  release.  A  grant  of  a  cattle-gate  conveys  the  soil 
itself.  An  ejectment  will  lie  for  a  beast-gate  [e) ;  and  a  cattle* 
gate  is  like  it.  In  R.  v.  The  Inhabitants  df  Akispri{J\ 
where  the  question  was.  Whether  a  fishery  was  a  tenement  ?  The 
Court  said,  they  must  take  it  that  the  soil  passed;  and  it  was  de- 
termined on  that  ground. 

Swinnertoif,  contra,  was  stopped  by  the  Court. 
AsHHURST,  J.  It  is  clear,  from  the  stating  of  the  case,  that 
the  land  was  intended  to  pass ;  It  states,  that  "  for  ten  months 
the  pauper  took  the  hay-grass  and  after-math  of  the  meadow." 
Now  why  should  he  have  taken  it  for  ten  months  if  the  soil  was 
not  intended  to1)e  conveyed?  There  could  be  no  other  profits 
of  this  ground  but  the  liay-grass  and  after-math^  and  if  a  man 
grant  all  the  profits  of  the  ground,  lie  grants  the  land  itself. 

Duller,  J.    This  is  like  the  case  put  in  Cp.  Lit.  where  fas- 
tura  carries  the  land  itself.  The  pauper  was  to  have  the  hay  and 

(a)  %  Stra,  874,  and  cited  in  £tirr.  5.  C.  3 1 7.       (*)  Syrr,  &  C.  3 1 8.      (<)  Bm.  348. 
(^)  Ante,  I  vol.  138.        (0  a  Str.  1084.  JfiJr.  xo6.        (/)  A«c,  t  toL  358. 

after- 


IN  THE   TWINTT-EIOHTH  YeAB  OF   GEORGE  III.  453 

sftomath,  which  was  all  the  produce  of  the  soil    This  is  mt     1788. 
like  taking  4iay.grass  after  severance  j  for  that  is  only  a  chattel. 


Btat  here  the  contract  was,  that  the  pauper  should  take  all  the  ^^l^° 

grass  which  should  grow  j  he  was  to  cut  it  and  make  it  into  The  inhabi- 

hay  himself;  and  after  that  he  was  to  have  every  thing  which  swsjf 

grew  on  the  land  for  ten  months.  * 
Gbosb,  J.  of  the  same  opinion. 

Rule  absolute  (a). 

(a)  Vi*  A  V.  PiMartKlhUt,  post.  3  »oL  77a. ;  a  dairy,  and  a  rabbit  wanviv— 
X.  V.  BnmfUm,  p.  4.  toL  348. ;  fbgi  or  aftcr.gnst,— X.  r.  TtifiMU,  ib.  671,;  cows 
rented  at  a  certain  rate  p€r  amum  .—all  held  to  be  tenements. 


The  King  against  Tlie  Inhabitants  of  Newton  Tonet.    s.„rj«, 

■pylLLIAM  Salter,  Margant  his  wife,  and  their  two  chil-  AThiring.. 
drcD,  were  removed  by  an  order  of  two  justices  from  """"ch/tr 
Harhridge,  SMbamptm,  to  Newtm  Ttmey,  miu.  On  appeal  the  .'"m^i^ 
ii>essions  confirmed  the  order  of  justices,  and  stated  the  follow-  ""^"^  **  * 
rag  case  for  the  opinion  of  this  Court :  The  paujer,  William  f»  W4a3. 
&&«-,  went  into  the  parish  of  Nevrion  Taney  to  the  house  of  ia'^j^^"* 
WtUtam  Piutans,  a  publican  there,  who  had  before  employed  «*•! 
him  three  times  to  go  into  Sbnptbire  y„ith.  some  hounds  j  and,  ^— r '^  ^' 
on  his  return  from  the  last  of  these  joumies,  he  agreed  to  live  "'  '^^  "■ 
with  Postam  as  hostler  at  4/.  6d.per  week ;  and  continued  with 
Postatts  as  such  hostler  for  one  year  and  an  half,  and  then  went 
away.     Before  hu  departure,  on  demanding  his  wages,  Postam 
alleged,  that  as  he  had  received  vails,  4/.  6d.  a  week  would  be 
too  much,  whereupon  he  agreed  to  accept  after  the  rate  of  ic/. 
a  year,  in  lieu  of  4/.  <W.  per  week.     The  pauper  having  receiv- 
ed his  wages,  he  left  hU  service  and  lived  elsewhere  for  five  or 
six  months)  at  the  expiration  of  which  time  he  returned  to 
Newton  Toney,  and  agreed  with  Pestant  to  serve  him  again  as 
hM  hosUer,  as  he  had  done  before  at  4/.  per  week,  which  was 
about  10/.  a  year;  and  which  he  received  when  he  thought 
proper  to  ask  for  it.    Under  the  latter  agreement  the  pauper 
lived  one  year  and  an  half,  but  thought  himself  as  a  weekly 
•erwnt,  and  at  liberty  to  leave  his  serricc  at  any  time  dusmg 
the  said  services. 

Bwrrougb,  in  support  of  the  order  of  Sessions,  contended,  that 
the  first  hiring  m  the  parish  of  NevOm  Toney  was  a  general  hir- 
ing ;  and  as  the  pauper  served  more  than  a  year  under  it,  he 
tocreby  gained  a  settlement  in  Nev^Toney,  The  only  dilHculty, 

"WW  be  any,  m  the  cases,  arises  on  the  reservation  of  the 

wages; 


*« 
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1788.     wages;  but  that  eircumatance  cannot  Tary  this  case,  as  it  onlf 

ascertains  thcquafttum  of  the  wages,  and  does  not  limit  the  du* 

^^a  ^f    ration  of  the  senrice,  or  control  the  general  hiring.    Under  the 
The  inhabi.  first  division  of  cascs  on  this  bead  may  be  classed  those  where 
l^wTON    ^^'^  ^^>  ^  hiring  for  a  year,  for  wages  not  reserved  yearly,  bat 
ToNtT.    for  a  shorter  time,  or  by  the  piece  ;  namely,  R.  v.  Athert9n{a)^ 
and  R,  v.  Kin^s  Norton  (b)  \  in  the  former  of  which  there  was 
an  hiring  for  a  year,  for  wages  payable  quarterly,  where  the 
pauper,  by  serving  a  year,  was  held  to  gain  a  settlement ;  and 
in  the  latter  of  them,  a  settlement  was  gained  by  serving  under 
an  hiring  for  a  year  to  spin  at  the  rate  of  1/.  6d.  per  stone.    The 
next  division  of  cases  is  where  there  was  an  hiring  by  the  week, 
or  for  less  time  than  a  year,  at  weekly  or  other  wages  reserved 
for  less  time  than  a  year,  where  no  settlement  was  gained.  And 
those  are  R.  v«  Wrintan  (r),  and  R.  v*  Brandmnch  {J)^  where 
there  was  a  weekly  hiring,  at  weekly  wages ;  andii.  v.  Elslaci(e), 
where  the  pauper  was  hired  to  serve  as  long  as  the  master  want- 
ed a  servant,  at  weekly  wages.  The  third  class  of  cases  is  where 
there  was  a  general  hiring  at  weekly  wages,  but  where  something 
afterwards  passed  to  shew  that  the  parties  did  not  originally  in- 
tend to  contract  for  a  year ;  such  as  R.  v«  Dedham  (/)•  In  such 
a  case  no  settlement  can  be  gained,  because  the  general  presump* 
tion  is  rebutted,  that  it  was  intended  to  be  a  general  hiring. 
There  is  also  another  head  of  cases  where  a  settlement  has  been 
gained  under  a  general  hiring,  at  weekly  wages,  where  nothing 
has  afterwards  passed  between  the  parties  to  shew  that  they  did 
not  intend  it  to  be  a  general  hiring,  of  which.description  is  R* 
v.  Seaton  and  Beer(g).    In  that  case  the  Court  held,  that  the 
pauper  should  gain  a  settlement  $  and  that  the  reservation  of 
weekly  wages  could  not  of  itself  defeat  a  general  hiring.     Now 
the  present  case  is  precisely  similar  to  that ;  here  is  a  general 
hiring  with  weekly  wages;  and  it  cannot  be  collected  either 
from  the  contract  itself,  or  from  the  subsequent  contract  of  the 
parties,  that  the  hiring  was  intended  to  be  for  a  shorter  period 
than  a  year.     Neither  can  the  reservation  of  weekly  wages  con- 
trol the  general  hiring,  on  the  authority  of  R.  v.  Seaim  and  Beer. 
With  respect  to  the  apprehension  of  the  pauper,  it  has  been 
repeatedly  determined  that  that  cannot  vary  the  case. 

W  Burr.  S.  C.  003.    JBm.  $1%.  (»)  HU.  %s  G,  3.  A  X. 

W  niid.  &  C.  X5a.    Boit,  oSi.  (/)  Swrr.  S,  C.  6ss.  BM.  a84* 


W  n>id.5.C.a8a  {£)  i>.a4  G.^-^^^* 

Mnid.&c.66a.  J9My.s85. 


Marsbal, 
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Marshal^  Serjt.  and  Portal^  contrd^  were  stopped  by  the     1788. 
Court. 


AsHHURST,  J.    The  case  of  The  King  v.  Dedbam  is  much  ^J^^'j*® 
stronger  than  the  present.    There  the  pauper  hired  himself  to  a  The  inh^u 
plumber  and  glazier,  board,  lodging,  and  washings  summer  and    Miwton 
winter,  at  six  shillmgs  per  week.    And  though  the  pauper  con-    'I^onet. 
tinned  in  his  service  above  a  year,  the  Court  said  that  they  could 
not  xsakt  it  a  hiring  for  a  year,  and  that  the  pauper  could  not 
gain  a  settlement  by  it.    It  is  impossible  to  distinguish  the  two 
cases  upon  principle.  In  the  present  case  the  pauper  hired  him- 
self as  an  hostler,  at  4/.  6i.per  week;  but  that  cannot  be  con* 
sidered  as  a  general  hiring;  and  if  either  party  had  chosen  to 
dissolve  the  contract  before  the  expiration  of  a  year,  no  actbn 
could  have  been  maintained  by  the  other.    "With  respect  to  the 
apprehension  of  the  pauper,  it  has  been  decided  in  a  variety  of 
cases,  that  that  cannot  vary  the  contract 

BuLLBR,  J.  This  case  is  not  so  strong  as  that  of  Tie  Eng 
V.  DeJham:  for  there  the  expression  "summer  and  winter" 
shewed  that  the  party  had  it  in  contempbtion  to  continue  a  year 
in  the  service.  In  the  present  case  the  hirmg  is  merely  at  so 
much/tfr  week.  Now  iif  there  be  any  thing  in  the  contract  to 
shew  that  the  hiring  was  intended  to  be  for  a  year,  there  a  re- 
servation of  weekly  wages  will  not  control  that  hiring.  But  if 
the  payment  of  weekly  wages  be  the  only  circumstance  from 
which  the  duration  of  the  contract  is  to  be  collected,  it  ntfust  be 
taken  to  be  only  a  weekly  hiring.  And  the  hiring  in  the  present 
case  b  of  that  kind. 

Gross,  J.  Considering  the  utuation  of  the  pauper,  and  what 
passed  at  the  time  of  entering  into  thb  contract,  thb  appears 
not  to  be  an  hiring  for  a  year.  The  pauper  was  hired  ia  the 
character  of  hostler,  at  4/.  6d.  per  week ;  now  that  circumstance 
alone  shews  that  he  was  not  likely  to  continue  a  yesgr  in  his  ser« 
vice.  Besides,  it  appears  that  he  actually  left  his  service  in  the 
middle  of  the  year,  which  satisfies  me  that  it  was  not  intended 
by  the  conoractiog  parties  to  be  an  hiring  for  a  year. 

Rule  absplute  (a). 

(/r)  je.  ▼.  Odibam^  pott.  6lft.  S»  P.  Vid.  X,  T.  StrArMh^  pott  4  vol  %4S*n  «^herc 
a  flcrvice  for  a  year,  under  a  hiring  at  p,p*r  wedL  the  year  round,  with  liberty  to  go 
on  a  fbfftnigbt't  notice,  was  held  to  give  a  acftkipfnt.  H.  v.  Haafprssht^t  p.  5.  voL 
105^  a  similar  caK,  «rr.i  and  Jl^v.  H^^tf^d^  pij.  yoL  J06.«  i9-to  a&  implied. general 
hiring* 
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Sah.rAMy     The  King  agahist  The  Mayor,  S^v.  of  Cambridge. 

If  a  return    HPO  a  mandamus  to  the  mayor,  bailiffs,  and  burgesses  of 
««r!7oMUt  Cambridge,  to  admit  Patrick  Betdes  into  the  office  of  com- 

of  several     mon  councilman,  they  returned,  that  the  borough  of  Cambridge 
maters  not  ^^^  *  bofough  by  prescription,  and  under  a  charter  of  king 
wT"*T*  7<flw^J  the  First;  and  that  the  mayor,  baililfi,  and  burgesses, 
other,  but    have  been  used  and  accustomed  to  admit  to  the  freedom  of  the 
good*b*  Uw,  ^^^^  borough  such  person  and  persons,  upon  payment  (to  the  use 
and  part       of  the  borough  aforcssrid)  of  such  sum  and  sums  of  money  as 
Court  may   the  mayor,  baihffli,  and  burgesses  of  the  said  borough,  or  the 
r«^  alTto  ^^P^  P^'^  thereof,  have  agreed  and  fixed  upon  in  common-haH ; 
such  part      and  upon  payment  of  such  sum  and  sums  of  money,  and  being 
^l  Tnti*     5worn  into  the  office  of  burgess,  such  person  hath  been  entitled 
put  the  pro-  to  all  the  privileges,  rights,  and  profits  belonging  to  the  office  of 
plead  to  or    burgess  of  the  said  borough.  And  further,  that  from  time  imme- 
r«r  Where  ^^^^^  thtxt  have  bccu,  and  still  are,  within  the  said  borough, 
two  causes    Certain  officers  of  the  said  borough,  called  bailiffs,  and  other  cer* 
incowUtcnT,  '*^"  officcrs.  Called  treasurers ;  and  that  within  the  said  borough 
the  whole  ii  there  is,  and  from  time  immemorial  there  hath  been,  a  certain 
That  B.       ancient  and  laudable  custom  used  and  approved  of,  that  no 
bu^  ew-*     burgess  of  the  said  borough  hath  been  eligible  to  the  office  of  a 
that  he  was    common  councilmau  of  the  said  borough,  who  hath  not  actually 
tothl'office  served  the  office  of  treasurer  and  bailiff' of  the  said  borough,  or 
of  common    paid  such  a  sum  of  money  to  the  use  of  the  said  borough,  to  be 
man;  and     cxcuscd  Serving  such  offices,  as  has  been  fixed  by  the  mayov^ 
TOVdected-  b*^'"^^,  and  burgcsscs,  or  the  major  part  thereof,  in  common- 
art  not  in-  '-hall,  upon  the  application  of  the  burgess  desiring  to  be  excused 
returns!"^     from  serving  such  offices  \  which  payment  of  money  to  be  excused 
serving  the  said  offices  has  been  called  passing  offices.  And  fur- 
ther, that  on  the  1 1  th  day  of  January  1 785,  it  was  agreed  by  the 
mayor,  bailiff^,  and  burgesses  of  the  said  borough,  then  and 
there  assembled  in  common-hall,  that  Patrick  Beales,  named  in 
the  said  writ  of  mandamus,  might  be  admitted  to  the  freedom  of 
the  said  borough,  upon  payment  of  the  sum  of  30  guineas  to 
the  use  of  the  said  borough.     And  the  said  Patrick  Beaks,,  be- 
ing then  and  there  in  the  common-hall  of  the  said  borough, 
claimed  to  be  sworn  a  burgess  of  the  said  borough,  upon  pay* 
ment  of  the  said  30  guineas.  And  the  mayor,  bailiffs,  and  bur- 
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gessesi  then  assembled  in  cornmon-hall,  on  the  said  i  ith  day  of     1^788. 
January  17159  believing  that  the  said  PatriA  Beaks  had  dien 


and  there  paid  the  said  sum.of  30  guineas  to  the  treasurer  of  the  ^^^^/ ^ 
said  borough,  or  to  some  other  person  duly  authorised  by  the  '^^^'y?^* 
mayor,  bailiffs,  and  burgesses  of  the  said  borough,  to  receive  the  ca'm- 
same  to  the  use  of  the  said  borough,  the  mayor  then  and  there  **''^*'* 
directed  the  said  Patrick  Seaki  to  be  sworn  into  the  office  of 
burgess  of  the  said  borough;  but  the  said  Patrick  Beaks  did  not 
on  the  said  nth  of  January  1785,  or  any  other  time,  pay  the 
said. sum  of  30  guineas  to  the  use  of  the  said  borough.  And 
further,  that  afterwards,  on  the  12th  of  April  1785,  it  was 
agreed  by  the  mayor,  bailifiB,  and  burgesses  of  the  said  borough^ 
then  and  there  in  common-hall  assembled,  that  the  said  Patrick 
Beales  should  have  leave  to  pass  all  offices  under  the  bench ; 
that  is,  should  be  excused  from  serving  the  offices  of  treasurer 
and  bailiff  of  the  said  borough  on  payment  of  the  sum  of  10 
guineas  to  the  use  of  the  said  borough ;  but  the  said  Patrick 
Beaks  did  not,  on  the  said  12th  of  April  1785,  or  at  any  other 
time,  pay  the  said  sum  of  10  guineas  to  the  use  of  the  said  bo- 
rough. And  further,  that  on  the  i6th  oi  August  1787,  being 
a  grand  common  day  holden  in  and  for  the  said  borough,  a  cer- 
tain bye-law  or  order  was  propounded  in  the  following  words, 
that  is  to  say:  <<  Ordered  by  the  mayor,  bailifis,  and  burgesses^ 
<<  in  common-hall  assembled,  that  no  person  shall  be  eligible  to 
<<  be  elected  into  the  office  of  common  councilman,  but  such  as 
<<  have  served  the  offices  of  treasurer  and  bailiff;  and  that  no 
«<  person,  having  been  dispensed  from  serving  such  offices  of 
<<  treasurer  and  bailiff,  shall  be  eligible  to  be  elected  into  the 
<<  office  of  common  councilman^  until  he  has  actually  served 
«<  such  offices  of  treasurer  and  bailiff;  any  usage,  bye4aw,  or 
«  ordinance,  to  the  contrary  notwithstanding."  Which  said  bye- 
law  or  order,  on  the  24th  of  August  1787,  being  a  grand  com- 
mon day,  was  confirmed  by  the  mayor,  bailifis,  and  burgesses^ 
then  and  there  assembled  in  coomion-hall ;  and  by  reason  of  the 
premises  the  said .  Patrick  Beaks  was  and  is  ineligible  into  the 
place  and  office  of  one  of  the  common  councilmen  of  tHe  said 
borough  of  Cambridge,  And  further,  that  the  said  Patrick 
Beaks  was.  not  duly  elected  into  the  said  place  and  office  of  one 
of  the  common  councilmen  of  the  said  borough,  as  by  the  said 
writ  is  supposed.  And  for  these  causes,  they  the  mayor,  bailsfis> 
and  burgesses  of  the  ssdd  borough^  have  not  admitted^  isfc. 

Wilson 
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1788.         Wilsm  took  several  objections  to  tlie  Talidiiy  of  die  return. 
The  general  doctrine  reapectiiqr  ietttni»  to  mandamus  is  perfectly 


BRIOOI. 


^a^w  **  well  known  and  establbhed.  A  return  requires  as  much  cer- 
TIm  Mayor,  tainty  as  an  indictment ;  nothing  therein  is  to  be  talxn  by  in- 
Cam-  tendment  or  inference.  Now  throughout  this  return  none  of 
the  material  facts  are  positively  alleged,  but  the  whole  must  be 
understood  by  intendment  only.  And  even  then,  if  the  Court 
can  take  notice  of  them  at  all  in  the  maimer  they  are  stated,  the 
return  professes  to  state  two  causes  which  are  inconttslent,  and 
therefore  bad  \  for,  first,  it  is  meant  to  be  inferred  that  Btaks 
was  not  a  burgess ;  and  then,  secondly^  he  is  admitted  to  be  a 
buigess ;  and  it  is  urged,  that  he  has  not  qualified  himself  to  be 
admitted  to  the  office  of  conmion  coundlman,  by  having  served 
the  office  of  treasurer  and  bailiff.  But  first,  as  to  his  not  beii^ 
a  burgess:  the  custom  is  stated  to  be,  to  admit  such  person, 
Isfc.  to  HoA  office  of  burgess,  upon  his  paying  a  certain  sum; 
on  payment  of  which  sum  he  is  entitled  to  a//  the  privilq^es  of 
aburgess;  and  then  it  proceeds  to  state,  that  jB€a&r  had  not  paid 
iti  from  whence  it  is  meant  to  be  inferred,  that  he  was  not  a 
burgess.  But  that  is  not  sufficient;  it  ou^  to  have  been 
suted  as  a  subsuntive  fact,  that  Bioks  was  not  a  burgess  in  such 
a  manner  as  that  the  prosecutor  might  have  taken  issue  on  it  \ 
and  it  should  not  have  been  kft  to  be  collected  by  inference. 
Besides  it  is  stated,  that  on  payment  of  that  sum  he  becomes  en- 
titled  to  aU  the  privileges  of  a  burgess;  now  mn  amstat  that  he 
is  not  entitled  to  wm  of  those  privileges  without  payment  of 
that  sum,  and  amongst  others  to  this  one }  so  that,  consistently 
with  the  non-payment  of  that  sum,  he  may  be  elipble  to  the 
office  of  common  councihnan.  The  iretum  then  proceeds  to 
state,  that  Btaks  was  directed  to  be  sworn  m^  therefore  the 
Court  must  take  the  fact  to  be,  that  he  was  sworn  in  accordingly. 
Then  if  he  were  once  in  possession  of  his  firanchise,  he  became 
entitled  instantir  to  all  the  privileges  annexed  toi^  and  could 
not  be  removed  from  it  without  being  evicted  by  a  ^  fuommtfo 
information.  If  so,  the  corporation  could  not  suspend  htm 
from  the  privilege  ci  being  eligible  to  the  office  of  common 
councilman  on  account  of  the  non-payment  of  that  sum  of  mo- 
ney ;  for  if  that  ever  weie  an  objection,  it  must  have  been  an 
objection  10 /iffiMif  to  his  becoming  a  burgess  at  alL  Butwhenhe 
isswornin,heisanactualbui^gess;  and  if  the  corporation  could 
sot  divest  him  of  his  officcj  they  cannot  abridge  him  of  the  full 

exercise 
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exercise  and  enjoyment  of  itf  and  amongst  others  c^  his  eligi-     1788.  . 
bility  to  the  office  in  question,   idlji  The  return^  admitting  him 
to  be  a  burgessy  states  a  custom  that  no  burgess  is  eltgible  to  the 


TheKiMO 

agaiiut 

office  of  common  councilman,  who  has  not  either  serred  certain  The  Mayor, 
offices,  or  paid  a  composition.    Now  it  does  not  follow  from     cam- 


this,  nor  is  it  stated  as  a  fact,  that  any  other  person  than  a  bur^ 
gess  is  ineligible  without  having  served,  or  paid  that  sum.  It  is 
true  that  the  Court  will  take  notice  of  such  things  as  are  necessa- 
rily incident  to  all  corporations,  though  they  be  not  particularly 
stated,  as  in  the  case  of  Th  Khtg  v.  lU  Mayor  of  Lyme  Regu  (j), 
where  the  Court  held,  that  the  power  of  a  motion  was  in  the  body 
at  large  ;  but  it  is  not  necessarily  incident  to  a  coi^ioration,  that 
none  but  a  burgess  should  be  eligible  to  be  a  common  council 
mauj  or  even  that  there  should  be  any  such  member  as  a  burgess. 
Then  the  return,  after  stating  that  BeaUs  was  permitted  to  pass 
the  offices  on  payment  of  10  guineas,  recites  a  bye  law  of  a  late 
date,  by  which,  notwithstanding  all  former  customs,  it  is  pro- 
vided,'that  no  person  shall  be  eligible  to  the  office  of  common 
councilman,  who  has  not  actually  served  the  o^ces.  But  this 
bye-law  is  bad  in  point  of  law,  because,  first,  it  narrows  the 
number  of  persons  eligible  (h) ;  and,  secondly,  because  it  is  a 
fraud  on  those  persons  who  have  paid  their  money  in  considers^ 
tion  of  being  excused  from  serving  the  offices.  But  indeed  there 
is  no  necessity  for  arguing  this,  as  there  is  no  allegation  that 
BtaUi  has  not  in  fact  served  the  offices.  Admitting,  however, 
for  argument's  sake,  the  inferences  which  are  intended  to  be 
drawn  £rom  both  these  causes  returned,  then  another  objection 
arises  to  the  whole  return,  namely,  that  the  two  causes  stated  are 
inconsistent.  And  though  two  distinct  causes  may  be  joined  in 
the  same  return,  provided  they  be  not  inconsistent,  yet  here  they 
are  so ;  for  in  the  first  place  Betdes  is  denied  to  be  a  burgess,  and 
ih  the  next  he  is  admitted  to  be  one.  In  the  case  of  7%f  Queen 
V*  The  Mayor ^  fsfc.  rf  Norwich  (r),  it  was  returned  to  a  manda- 
mus  to  admit  an  alderman,  that  if  a  person  be  elected  alderman 
by  the  ward,  the  Court  of  aldermen  may  refuse  him ;  that  Dunch 
was  elected,  but  was  refused  by  die  aldermen  because  he  had  not 
received  the  sacrament  within  a  year  before  has  election ;  that  he 
was  a  turbulent  persons  and  that  he  procured  his  election  by 

{«)  DwiL  144. 

(5)  Vide  Rm  v.  JU  Aioyor,  life,  o/ Nartlan^toM,  4  Swrr.  aa(0.    Rtm  V.  Spttiur% 
3  Btirr,  1833. 
(0  %  Lord  Eajm.  X144*    Sa!k.  436.  S.  & 
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1788.     bribery;  and  the  return  stated  at  xhtenA  quodmtfuet'eletiar. 
It  seems  to  have  been  admitted  on  all  hands,  that  his  not  having 


^flL/ffir**  received  the  sacrament  within  a  year  made  his  election  void,  aiid 
The  Mayor,  would  have  becn  a  good  return,  if  it  had  been  stated  by  itself; 
Cam-  but  inasmuch  as  the  return  was  thought  to  be  repugnant  and 
■KiDOE.  contradictory,  the  Court  granted  a  peremptory  mandamus.  And 
the  Chief  Justice  said,  that  the  Court  could  not  believe  their  re- 
turn, when  they  first  admit  an  election  therein,  and  avoid  it,  and 
then  deny  that  Dunch  wms  elected.  And  he  added,  that  a  return 
might  contain  as  many  causes  as  the  persons  who  make  it  please, 
but  then  they  must  be  distinct  independent  matters.  Now  that 
was  a  stronger  case  than  this ;  for  though  it  expressly  appears 
that  the  election  could  not  have  been  good  on  account  of  the 
omission  to  take  the  sacrament,  y^et  because  the  return  was  in- 
consistent, the  Court  would  put  the  corporation  to  bring  their 
quo  warranto.  The  same  doctrine  was  established  in  the  case  of 
Wright  V.  Fawcett  (a).  Here  the  causes  returned  arc  incon- 
sistent. For,  first,  the  return  professes  to  shew  that  Beakswzs 
not  a  burgess ;  and,  secondly,  that  he  is  a  burgess,  but  that  he  is 
not  qualified,  because  he  has  not  served  certain  offices  which  n© 
person  but  a  burgess  can  serve.  These  are  the  only  two  causes 
which  are  intended  to  be  expressly  returned  as  such  i  for  as  to 
the  allegation  at  the  conclusion  of  the  return,  that  Beaks  was 
not' duly  elected,  that  is  not  intended  as  a  substantive  allegation, 
but  a  conclusion  and  inference  from  all  the  facts  stated,  which  it 
is  the  province  of  the  Court  to  draw.  By  not  July  elected  is 
meant,  because  not  eligiile ;  and  it  is  the  same  as  if  the  word 
therefore  had  preceded  those  words.  If  the  Court  should  be  of 
opinion  that  the  two  first  causes  are  bad,  and  that  the  last  is  in- 
tended as  a  dininct  allegation,  and  good  ;  and  that  a  peremptory 
mandamus  should  go,  it  will  put  the  prosecutor  under  great 
difficulty,  and  the  Court  under  great  embarrassment  as  to  the 
judgment  they  may  ultimately  pronounce  j  for  the  statute  9  ifitn. 
c.  20.  /.  a.,  which  expressly  permits  the  defendant  in  such  re- 
turn to  reply,  take  issue,  or  demur^  only  permiu  the  prosecutor 
to  plead  to  or  traverse  such  return;  and  as  power  to  demur  is 
specifically  %iven  to  the  defendant,  and  not  to  the  prosecutor,  it 
should  seem  as  if  this  latter  were  prohibited.  Therefore,  although 
an  insufficient  cause  should  be  returned,  he  will  be  obliged  to  go 
on  and  plead  something  issuable;  and  at  last  will  be  driven  to 

(a)4^«rr.a04Z* 

arrest 


<► 


IN  THE   TWEKTY-EIGHTH  YeAB  OP  GEORGE  IIL  461 

afrest  the  judgment  after  all  the  issues  perhaps  are  found  for      1788. 
the  defendant.  The  only  way  then  to  prevent  such  inefficacious  ■ 

proceedings  is  to  award  the  peremptory  mandamus,  as  was  done  ^*^"* 
in  the  case  in  Lord  Raymond,  and  put  the  other  party  to  their  The^Mayor 
quo  warranto*  Cam- 

Wood,  cmtri.  The  latter  part  of  the  return,  namely,  that  »>iido«. 
Beaks  was  not  duly  elected,  is '  a  good  return  in  itself  to  the 
mandamus.  There  are  no  words  of  reference  to  the  antecedent 
matter,  which  would  undoubtedly  do  away  the  effect  of  it,  such 
2&,  therefore,  ox  for  the  reasons  aforesaid  ^  these  would  certainly 
have  connected  it  with  what  went  before,  and  have  reduced  it 
to  a  mere  inference  from  the  facts  stated  \  but  it  stands  now  as 
a  distinct  substantive  return  of  itself.  Returns  to  a  mandamus 
stand  on  the  same  footing  as  any  other  proceedings ;  they  are 
like  the  pleadings  in>any  civil  action.  Now  these  returns  are  by 
no  means  inconsistent :  first,  it  is  stated  that  Beales  was  not  a 
burgess ;  secondly,  that  he  was  not  eligible  to  the  office  of  com- 
mon councilman ;  and,  thirdly,  that  he  was  not  duly  elected. 
Now  the  prosecutor  might,  if  he  had  pleased,  have  taken  issue 
on  the  last,  and  moved  to  quash  the  two  first,  which  is  equiva- 
lent to  a  demurrer.  And  the  Court  may  now  admit  part  of  the 
return,  and  reject  the  other  part. 

AsHHURST,  J.  The  Court  has  a  discretionary  power  of  dis- 
allowing some  parts  of  a  return,  where  it  Is  complicated.  Now, 
in  the  present  case,  we  may  disallow  the  two  first  parts  of  the 
return,  and  send  down  the  third  to  be  tried. 

BuLLER,  J.  What  my  brother  Ashhurst  has  said  will  obviate 
the  difficulty  stated  by  the  prosecutor's  counsel.  The  Court  may 
undoubtedly  quash  the  whole  return  if  they  choose;  then  it  fol- 
lows that  we  may  quash  a  part  if  we  think  it  right.  Then  if  we 
quash  the  two  first  parts,  it  will  go  to  trial  on  the  last,  <'  Whe- 
ther Beales  were  duly  elected  ?"  And  if  that  be  negatived  by 
the  jury,  it  will  be  sufficient  to  prevent  a  peremptory  mandamus. 
Where  two  causes  returned  to  a  mandamus  are  inconsistent,  the  - 
whole  must  be  quashed,  because  the  Court  cannot  know  which 
to  believe,  and  it  is  an  objection  to  the  whole  return.  It  is  like 
a  declaration  in  which  two  inconsistent  counts  are  joined ;  there 
the  plaintiff  cannot  have  judgment.  But  I  do  not  think  that 
these  returns  are  inconsistent.  The  first  states,  that  'Beaks  was 
not  eligible  ;  and,  secondly,  if  eligible,  that  he  was  not  elected. 
This  is  something  like  the  case  of  The  King  v.  The  Church^ 

wardens 
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1788.     bribery;  and  the  return  stated  at  the  end  quod  net Juet'elitiar. 
It  seems  to  have  been  admitted  on  all  hands,  that  his  not  harihg 


BKIDOE. 


^tfL/^!r°  J^cccived  the  sacrament  within  a  year  made  his  election  void,  and 
The  Mayor,  would  have  been  a  good  return,  if  it  had  been  stated  by  itself; 
cIm-  ^"^  inasmuch  as  the  return  was  thought  to  be  repugnant  and 
contradictory,  the  Court  granted  a  peremptory  mandamus.  And 
the  Chief  Justice  said,  that  the  Court  could  not  believe  thdr  re- 
turn, when  they  first  admit  an  election  therein,  and  avoid  it,  and 
then  deny  that  Dunch  w«s  elected.  And  he  added,  that  a  return 
might  contain  as  many  causes  as  the  persons  who  make  it  please, 
but  then  they  must  be  distinct  independent  matters.  Now  that 
was  a  stronger  case  than  this ;  for  though  it  expressly  appears 
that  the  election  could  not  have  been  good  on  account  of  the 
omission  to  take  the  sacrament,  yet  because  the  return  was  in- 
consistent, the  Court  would  put  the  corporation  to  bring  their 
quo  warranto.  The  same  doctrine  was  established  in  the  case  of 
Wright  V.  Fawcett  («)•  Here  the  causes  returned  arc  incon- 
sistent. For,  first,  the  return  professes  to  shew  that  Beaks  w^ 
not  a  burgess ;  and,  secondly,  that  he  is  a  burgess,  but  that  he  is 
not  qualified,  because  he  has  not  served  certain  offices  which  no 
person  but  a  burgess  can  serve.  These  are  the  only  two  causes 
which  are  intended  to  be  expressly  returned  as  such  i  for  as  to 
the  allegation  at  the  conclusion  of  the  return,  that  Beaks  was 
not  duly  elected,  that  is  not  intended  as  a  substantive  allegation^ 
but  a  conclusion  and  inference  from  all  the  facts  stated,  which  it 
is  the  province  of  the  Court  to  draw.  By  not  dufy  ekcted  is 
meant,  because  not  eligiik  ;  and  it  is  the  same  as  if  the  word 
therefore  had  preceded  those  words.  If  the  Court  should  be  of 
opinion  that  the  two  first  causes  are  bad,  and  that  the  last  is  in- 
tended as  a  di^inct  allegation,  and  good  ;  and  that  a  peremptory 
mandamus  should  go,  it  will  put  the  prosecutor  under  great 
difficulty,  and  the  Court  under  great  embarrassment  as  to  the 
judgment  they  may  ultimately  pronounce  5  for  the  statute  gJnn. 
c.  ao.  A  a.,  which  expressly  permits  the  defendant  in  such  re- 
turn to  reply,  take  issue,  or  demur,  only  permits  the  prosecutor 
to  plead  to  or  traverse  such  return ;  and  as  power  to  demur  is 
specifically  fiven  to  the  defendant,  and  not  to  the  prosecutor,  it 
should  seem  as  if  this  latter  were  prohibited.  Therefore,  although 
an  insufficient  cause  should  be  returned,  he  will  be  obliged  to  go 
on  and  plead  something  issuable;  and  at  last  will  be  driven  to 

(a)4'84rrr.9Q4Z. 

arrest 
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afrest  the  judgment  after  all  the  issues  perhaps  are  found  for      1788. 
the  drfendaot.  The  only  way  then  to  prevent  such  inefficacious 


proceedings  is  to  ^ward  the  peremptory  marfdamm,  as  was  done  '^*^"** 
in  the  case  in  Lord  Raymond,  and  put  the  other  l>arty  to  their  The^  Mayor 
quo  nvarranto.  Cam- 

JVood,  cmtrd.  The  latter  part  of  the  return,  namely,  that  bhidoi. 
BeaUs  was  not  duly  elected,  is '  a  good  return  in  itself  to  the 
mandamus.  There  are  no  words  of  reference  to  the  antecedent 
matter,  which  would  undoubtedly  do  away  the  effect  of  it,  such 
as,  therefore,  ox  for  the  reasons  aforesaid ;  these  would  certainly 
have  connected  it  with  what  went  before,  and  have  reduced  it 
to  a  mere  inference  from  the  facts  stated  \  but  it  stands  now  as 
a  distinct  substantive  return  of  itself.  Returns  to  a  mandamus 
stand  on  the  same  footing  as  any  other  proceedings ;  they  are 
like  the  pleadings  in  ^ny  civil  action.  Now  these  returns  are  by 
no  means  inconsistent :  first,  it  is  stated  that  Beaks  was  not  a 
burgess ; .  secondly,  that  he  was  not  eligible  to  the  office  of  com- 
mon councilman  \  and,  thirdly,  that  he  was  not  duly  elected. 
Now  the  prosecutor  might,  if  he  had  pleased,  have  taken  issue 
on  the  last,  and  moved  to  quash  the  two  first,  which  is  equiva* 
lent  to  a  demurrer.  And  the  Court  may  now  admit  part  of  the 
return,  and  reject  the  other  part. 

AsHHURST,  J.  The  Court  has  a  discretionary  power  of  dis- 
allowing some  parts  of  a  return,  where  it  Is  complicated.  Now, 
in  the  present  case,  we  may  disallow  the  two  first  parts  of  the 
return,  and  send  down  the  third  to  be  tried. 

BuLLER,  J.  What  my  brother  Ashhurst  has  said  will  obviate 
the  difficulty  stated  by  the  prosecutor's  counsel.  The  Court  may 
undoubtedly  quash  the  whole  return  if  they  choose;  then  it  fol- 
lows that  we  may  quash  a  part  if  we  think  it  right.  Then  if  we 
quash  the  two  first  parts,  it  will  go  to  trial  on  the  last,  <<  Whe- 
ther Beales  were  duly  elected  ?"  And  if  that  be  negatived  by 
the  jury,  it  will  be  sufficient  to  prevent  a  peremptory  mandamus. 
Where  two  causes  returned  to  a  mandamus  are  inconsistent,  the 
whole  must  be  quashed,  because  the  Court  cannot  know  which 
to  believe,  and  it  is  an  objection  to  the  whole  return.  It  is  like 
a  declaration  in  which  two  inconsistent  counts  are  joined ;  there 
the  plaintiff  cannot  have  judgment.  But  I  do  not  think  that 
these  returns  are  inconsistent.  The  first  states,  that  iBeaUs  was 
not  eligible  ;  and,  secondly,  if  eligible,  that  he  was  not  elected. 
This  is  something  like  the  case  of  The  King  v.  The  Church^ 

wardens 
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1788.     nnariens  if  Taunton  St  James  (a),  where  several  causes  were  re* 
tamed  to  a  mandamus  ;  first,  that  the  person  was  not  duly  ekcted 


*^a^tla°  sexton  ;  and,  secondly,  that  there  was  a  custom  to  remove, and 

llie  Mavor  that  hc  was  removed  pursuant  to  such  ci|st6m.     It  was  there  ob^ 

Cam.     jected,  that  the  causes  were  inconsistent ;  but  the  Court  held 

BRIDGE,    otherwise ;  for  they  said  that  he  might  have  been  dected  in  fact, 

and  afterwards  removed. 

Grosb,  J.  of  the  same  opinion. 

Per  Curiam.    Return  quashed  as  to  all  but  the  last  cause, 
namely,  that  Beaks  vms  not  duly  elected. 
(a)  (;•«/.  413. 


:e=2 


A^ruTx\i  ^'^^^^^^^  agaimt  Mauko  and  Others,  Assignees  of 

Burn,  a  Bankrupt. 

A  delivery   HHROVER  for  the  ship  Mercury^  tried  at  the  last  Sittings 

WUrfSerf         *^  GmldhaU,  before  Grose,  J„  when  a  verdict  was  found 

ashipataea  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case 

to?delivc^  in  substance  as  follows :  By  indenture,  dated  i6th  March  1785, 

hMLT^  '^'P   Bum  bargained  and  sold  the  ship  then  at  sea,  and  assigned  the 

-^where  a      grand  bill  of  sale  thereof  to  the  plaintiff,  for  securing  the  sum 

^Sn^gedat  ^^  ^o^oil  already  advanced  by  the  plaintiff  to  him,  and  for 

sea,  with  a    securing  such  further  sums  as  the  pluntiff  should  advance,  sub- 

thTroortga*  jcct  to  a  proviso  or  condition  therein  contained  for  redemption 

gor  should    qj|  payment  by  Bum,  on  demand  by  the  plaintifi^  of  the  money 

poctttfion    then  advanced,  or  which  should  thereafter  be  advanced,  tpge- 

^l^int  0?  *^  ^^"^  lawful  interest.    The  indenture  also  contained  a  co- 

the  mort-     venant,  that  Bum  should  immediately  after  the  execution  there- 

on-demand ;  of  ,  causc  the  ship  to  be  iusurcd,  and  pay  the  premium,  &r. ; 

biu  ^^\t    ^"^  ^^  ^^^  thereby  agreed,  that  until  default  in  payment  should 

was  deliver-  be  made,  it  should  be  lawful  for  Bum  to  hold  the  ship,  and 

mor^ag^^^   ^^^  ^^  profits  for  his  own  use  and  benefit.    It  also  appeared 

^«me       that  the  grand  bill  of  sale  was  delivered  to  the  plaintiff  on  the 

fore  the  arri-  execution  of  the  said  deed.    On  the  23d  March  1785,  insur- 

»hi°Mdthe  ^^'^^  ^*®  ToaAt  by  Bum  on  the  ship,  at  and  from  Shields  to 

mortgagee     Jamaica,  and  back  again  to  London.     And  on  the  26th  May 

l^^oahtt'  '7^59  the  following  memorandum  was  made  on  the  back  of  the 

arrival,  he    policy,  and  Signed  by  all  the  underwriters :  ^  That  whereas 

tain  trover  against  the  aaiignees  who  took  the  ship  from  him,  notwithfltandiog  he  made  no  demind 
either  on  the  bankrupt  or  his  assignees.    [7  T,  R.  aaS.    \M,8c  S,  24c.] 

••the 
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^  die  within  ship  having  been  sold  to  Ciarlei  AttinsoH,  (the     1788. 
**  pkdntiffy)  ve  the  insurers  on  this  policy  do  hereby  consent 


«  and  agree  that  he  diall  be  entitled  to  this  insurance,  the  ship  ^™?|i**" 
<<  having  become  his  property/*    On  the  lath  August  1785    Malino. 
Sam  became  a  bankrupt.    In  September  1785  the  ship  arrived  /^^/, .  ,i^, 
in  Efiglaniy  and  the  plaintiff  immediately  took  possession  of  her.  ^  /}[ . .     /. 
No  actual  demand  of  the  money  secured  by  the  assignment  was 
proved  to  be  made  before  the  possession  of  the  ship  was  taken. 
The  defendants  who  were  assignees  of  Bum  have  converted  the 
ship  to  their  own  iise. 

Chamire  for  the  defendant  was  desired  to  make  his  objecdons 
first.  He  began  by  stating  that  it  appeared  by  the  express  terms 
of  the  mortgage  that  the  possession  of  the  ship  should  continue 
with  the  mortgagor  till  default  had  been  made  by  him  in  pay- 
ment on  demand :  it  being  therefore  stated  diat  no  demand  was 
made,  this  action  is  premature,  because  the  bankrupt  or  his  as- 
signees are  emitled  to  the  possession  of  the  ship  till  demand  and 
refusal,  without  rendering  any  account  to  the  plaintiff.  If  it 
be  objected  in  this  case,  that  Bum  having  become  a  bankrupt, 
ho  demand  was  necessary,  because  it  was  impossible  he  could 
pay  it ;  that  only  holds  in  cases  where  debt  is  due  from  the 
bankrupt :  but  here  the  tlie  mortgagee  had  not  an  absolute  right 
to  the  ship  at  all  events ;  the  mortgagor  had  a  right  to  redeem 
her,  and  therefore  demand  was  necessary  to  be  made  on  the 
bankrupt,  or  after  the  assignment  on  his  as'signees,  in  order  to 
give  the  plaintiff  a  complete  title;  for  if  the  assignees  had  thought 
it  for  the  interest  of  die  bankrupt's  estate  to  pay  the  mortgage- 
money,  there  was  an  end  of  the  plaintiff's  tide.  But  supposing 
the  action  right  in  point  of  form,  yet  still  the  plaintiff  is  not  en- 
titled to  recover  in  point  of  law ;  for  diis  is  not  a  valid  convey. 
ance  as  against  the  creditors  at  large  under  the  commission,  con- 
sidered either  with  reference  to  the  statute  13  E/iz,  c.  5.  or  ai 
Jac.  I.  r.  19.  By  the  former  statute,  all  conveyances  made  for 
the  purpose  of  defrauding  creditors  are  ^ade  void.  It  is  not 
particulariy  stated  what  circumstances  shall  amount  to  fraud ; 
but  a  variety  of  cases  have  decided  that  fraudulent  intention  is  to 
be  collected  from  the  circumstances,  of  which  the  not  deliver- 
ing possession  to  the  vendee  has  always  been  considered  as  one. 
Upon  this  doctrine  Twyn/s  case  (a)  was  determined  j  it  was 
there  held  that  the  conveyance  for  good  and  valuable  consider^ 
ation  made  under  such  circumstances  as  these,  where  the  pos- 

5  session 
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1 788.     session  was  to  continue  in  the  grantor,  was  not  a  bona  fide  con- 

vcyancc  witHin  the  act.    Now  here  it  docs  not  appear  when  the 

^^JfW^"  possession  of  the  mortgagor  was  to  cease:  for  the  conveyance 
Malino.  was  made  for  the  purpose  of  secunng  not  only  the  money  which 
was  then  advanced,  but  also  all  subsequent  sums  which  might 
be  advanced ;  and  it  was  in  the  power  of  the  mortgagee  under 
this  security  to  continue  the  possession  and  his  dealing  with 
the  mortgagor  down  to  the  time  of  the  bankruptcy ;  this  there- 
fore has  a  necessary  tendency  to  give  a  delusi^  credit,  and  to 
defraud  creditors  who  rely  on  the  flourishing  appearance  of  the 
trader.  But  if  there  be  any  doubt  on  the  statute  of  Elizabeth^ 
the  statute  ai  Jac.  c.  19.  /.  11.  makes  the  possession  of  the 
bankrupt  alone  a  sufficient  title  to  his  assignees.  The  words  are 
that,  <<  if  any  person,  at  the  time  he  shall  become  bankrupt, 
«<  shall  by  the  consent  of  the  true  owner  have  in  his  possession 
<(  any  goods,  l^c^  whereof  he  shall  be  the  reputed  owner,  and 
<'  take  upon  him  the  sale  or  disposition  as  owner,  the.  commis- 
<<  sioners  shall  have  power  to  dispose  of,  and  sell  the  same."  It 
has  been  held  under  this  act  that  there  is  no  difierencel>etween 
an  actual  and  a  conditional  sale ;  it  extends  to  mortgages  as  well 
as  absolute  grants.  The  cases  of  Stephens  v.  Sole  (a),  Ryalf  v. 
RoUe  {b\  and  Bronvn  v.  Heatbcote  (r),  establish  that  position  in 
the  fullest  manner.  And  though  in  this  latter  case  the  distinction 
'  was  taken  that  the  delivery  of  the  bill  of  lading  of  goods  at. sea 
was  tantamount  to  an  actual  delivery  of  goods  on  shore,  because 
it  was  the  only  possession  which  could  be  taken  of  goods  in  such 
a  situation ;  yet  it  has  been  held  in  subsequent  cases  that,  when 
the  ship  does  come  into  port,  actual  possession  must  be  taken. 
But  in  this  case  the  delivery  of  the  bill  of  sale  could  not  amount 
to  an  implied  delivery  of  the  ship  itself,  because  that  implication 
is  expressly  rebutted  by  the  terms  of  the  contract,  the  plaintiff 
not  being  entitled  to  the  possession  till  after  the  mortgagor  had 
refused  to  pay  the  mortgage-money.  And  at  any  rate,  in  order 
to  make  the  delivery  of  the  grand  bill  6i  sale  an  actual  delivery 
of  the  thing  itself,  it  must  be  so  intended  by  the  parties  them- 
selves. Where  the  ship  was  in  harbour  when  the  assignment 
was  made,  and  the  mortgagor  continued  in  possession,  the  pro- 
perty was  held  to  .vest  in  his  assignees.  Hall  v  Gumey  (rf).  The 
present  case  falls  not  only  within  the  letter  but  the  spirit  of  the 
act,  which  was  to  prevent  a  sale  of  goods  by  a  trader  without 
an  actual  delivery,  and  to  produce  an  equal  distribution  of  the 

{a)  I  Kt9. 35a^  and  cited  in  i  Atk.  157.        {h)  1  Atk,  165.     i  Pr,  H^mi,  393. 
('}  I  Aik.  x6a  (<0  ^-  24  G,  3.  B,  X,  vide  Copir's  Bmknpi  JLaw^  131 

3  bankrupt's 
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bankrapt^s  effects  among  the  citditors  at  large,  who  have  given     1788. 

credit  to  the  apparent  circumstances  of  the  bankrupt,  which • 

must  depend  on  the  property  of  which  he  is  the  ostensible  owner.  ^I^';^"" 
Here  the  plaintiff  enabled  the  bankrupt  to  hold  out  false  colours  Malino, 
to  deceive  the  rest  of  his  creditors. 

C/ayton,  contrdj  was  stopped  hj  the  Court. 
AsHHURST,  J.   The  only  doubt  that  can  be  made  arises  from 
the  statute  21  Joe,  i.    But  considering  the  whole  of  this  case 
and  the  nature  of  the  property,  that  statute  will  not  be  found  to 
apply  to  it.    The  object  of  the  statute  was  to  guard  against  frau- 
dulent sales,  which  are  intended  to  give  the  trader  a  fictitious 
credit,  and  to  enable  him  to  commit  a  fraud  on  the  generality  of 
his  creditors.    But  considering  the  nature  of  this  property,  it^s 
not  liable  to  that  objection,  nor  is  it  within  the  mischief  intended 
to  be  remedied  by  the  act.     A  mortgage  of  a  ship  at  sea  is  very 
frequently  made,  is  universally  recognized,  and  ought  to  be  en-    ^ 
Gouraged  for  the  benefit  of  trade.    But  from  the  nature  of  it  no  . 
actual  delivery  of  the  thing  itself  can  be  made  -at  the  time  of 
the  mortgage  ;  and  therefore  a  delivery  of  the  grand  bill  of  sale 
has  always  been  held  sufficient  to  transfer  the  property.     A 
mortgage  of  a  vessel  at  sea  is  not  like  a  mortgage  of  other  species 
of  property }  it  is  warranted  by  the  common  course  of  trade;  and 
the  act  of  parliament  did  not  intend  to  prevent  such  conveyances. 
Then  it  is  said  that  a  demand  ought  to  have  been  made }  but  it 
appears  that  the  assignees  had  taken  the  ship  out  of  the  posses- 
sion of  the  plaintiff  an4  sold  her,  therefore  by  their  o^n  act 
they  had  made  a  demand  unnei:essary  \  and  the  money  was  not 
paid  when  the  action  was  brought* 

BuLLBR,  J.  As  to  the  objection  of  form;  this  is  not  unlike 
the  case  put  in  Co.  Lit.  {a\  where  it  is  said  that  if  a  man  lend 
sheejy  to  another  to  depasture,  and  he  destroy  them,  the  lender 
may  maintain  trespass  against  the  other  without  making  any  de- 
mand  of  the  sheep ;  because  no  demand  is  necessary  where  the 
thing  is  destroyed.  Now  here  the  assignees  had  sold  the  ship,  and 
so  no  demand  was  necessary.  The  property  of  the  ship  by  the  bill 
of  sale  was  vested  in  the  plaintiff;  and  whetiever  that  b  destroyed j 
trover  will  lie  for  it  without  any  regard  to  the  proviso  or  a  de- 
l^and  of  the  money.  The  n  ontbe  general  question^  Whether 
this  conveyance  be  void  under  either  of  the  statutes  of  James  I. 
or  Elizabeth^  it  has  been  established  by  a  variety  of  cases, 
beginning  with  thi^t  of  Ryall  v.  Rdk^  that  if  a  ship  be  sq14^ 

(#)  Sect.  71. 

Vol.  II.  1  \  whil« 
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1798,  yifhi\$t  9l  9^f  tilt  delivery  of  the  grand  bill  of  sad^  aniMots 
'*■  to  9  delivery  of  the  ship  itself.  It  is  the  only  delivery  which  the 
^^^Ji^^  subject-matter  is  capable  ofc  The  biU  of  aiile  is  the  only  nawm- 
Ma^im^  Qi^Qt  of  the  property  ;  by  the  vendee's  taking  that^  he  prevents 
the  vendor  from  defrauding  others*  Then  how  can  it  be  said 
that  any  false  coloura  were  held  out  to  the  world  in  this  case? 
The  plaintiff  took  possession  of  the  ship  the  first  momait  she 
arrived  in  port.  And  as  to  the  agreement  itself^  there  is  no 
objection  to  it.  I  constt ne  it  diQeneAtly  from  the  defendant's 
counsel*  It  is  more  in  favour  of  the  creditor  than  of  the  delator; 
for  the  money  is  payable  on  demand*  which  ia  stronger  than  if 
the  ship  had  been  agreed  to  be  delivered  on  fiulure  of  payment 
at  sii^  or  twelve  months;  for  then  no  demand  could  have  been 
made  till  that  time  to  entitle  the  plaintiff  to  maintain  his  action. 
GiiosB*  J.  There  is  a  great  difierence  between  the  sale  of  ik 
ship  at  sea  and  of  other  goods;  A  person  by  being  ia  possesion 
of  a  ship  does  not  thereby  acquire  any  credit;  because  whoever 
i|  requested  to  advanpe  money  thereon  will  require  to  be  sbewa 
how  the  other  is  owner ;  and  if  he  has  no  bill  of  sa}e  to  produces 
Us  possession  alone  amounts  to  nothing.  Therefore  it  has  been 
invkriably  held  that  the  delivery,  of  the  grand  UIl  of  sale  is  a  de* 
livery  of  the  ship  itself.  Then  are  there  any  false  coloniB  hqld 
out  in  this  case  ?  The  plsuntiff  took  possession  of  the  ship  the  very 
first  moment  that  he  could.  Therefore  this  conveyance  is  not 
within  either  the  statute  of  Eiizaktb,  or  of  Jamis  the  RrsC 
Consequently  the  plaintiff  is  entitled  to  judgment. 

Postea^to  the  plaintiff. 


^-i!W^,^  The  King  against  The'  Inhabitante  of  Farrikodon. 

An^tUw-  nn WO  justices  by  an  order  removed  William  Capmu^  his 

^sL^  ^^^  ^*  *^^  children,  from  St.  Mary  Lambetb^  to  Far^ 

of  a  lettie-  tifigdon^  both  in  the  county  of  Surry:  on  appeal  the  Sessions 

ha^i^glbeen  confirmed  thiit  order,  subject  to  the  opinion  of  this  Court  on  the 

dulyeifr-  following  case: 

written  10  In  ./fyril  1736,  William^  the  father  of  the  pa^uper  William 

of\h'c'"S?-  ^^^^*  came  into  the  parish  of  Farringdm^  and  procured  an 

tificate,  and  sigDcd  bv  two  justice*,,  is  alone  sufficient  proof  of  the  certificate,  wheit  such  certifictte  i* 
above  thirty  yews  old  :  notwithatanding  the  allowance  does  not  certify  the  affidavit  of  one  of  th«* 
witnesKS  as  to  the  execution  and  attesutioo  of  the  certificate  accoidiiig  fo  the  3  Gitw  a. «.  M^tfaw 
Whether  an  allowance  of  a  certificate  wrinen  in  the  margin,  and  signed  by  two  justicti  whSi 
allowance  does  not  ceriifjr  any  affidavit  made  by  one  of  the  witnesses,  according  to  the  3  Gm.  a. 
c.  49.,  can  be  connected  with  a  writing  on  the  other  side  of  the  same  paner,  not  «aaed  br.theiM- 
tices,  certifying  that  such  an  affidavit  was  made,  so  u  to  amount  to  prodoif  such  certificate  within 
the  provisioDs  of  3  G^  a* «.  a^. 

'instrument 
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instrument  or  paper-wridng,  as  a  certificate  from  the  parish  of    1788. 
Tawcertir^  which  was  deUrered  to  the  parUh  of  Farring4w^        ^  ■* 
which  is  as  follows :  ^^IlS* 

4^ilit^V36.  NortbattftousUn,^  HpO    the    church-  The  InW 
"Allowed  ky  ui,  Wiof  ^  fiA,         J    •*"   wardcns  and  o-  vawmL 

^  fint  ftoftd  to  be  duTy  ex-  ycrscers  of  thc  pQOT  of  thc  parish  of  i^flr.      »•"• 

p  ygiiK^  or  either  of  them ; 

"  4'  fffifkrm*      ^^  James  J.  Jnsan^  and  WUIiam  Dim^ 
•*  S.  fiutyMoiT  mockf  churchwardens,  and  WilRam  M^Con* 

AtiMtedl^iiik  lyr/Ti  and  Jor^  2Vrfo«nani  overseers  of  the 

themrk^of  poor  of  the  parish  of  7(?tu^^i  iR  the  Said 

yjSiiy«iii*«t,  county  ofiViwtiflii^tofi,  do  hereby  own  and 
acknowledge  WiUiam  Caforwe^  and  Sarah 
his  wife,  (now  residing  Ip  your  9^  parish  of  Farringibn,)  to  be 
our  inhabitants^  legally  settled  m  our  said  parish  of  Towa^Uri 
and  wCt  thc  said  churdiwardens  and  overseers  of  the  poor^  do 
hereby  oblige  ourselveS|  and  our  successors  for  the  time  being,  to 
receive  and  pro^de  for  the  said  William  Cafarw^  and  Sarah  his 
wife,  and  their  fomily,  when  they,  or  either  of  them,  shall  be* 
come  chargeable  t0|  or  forced  to  ask  relief  of,  your  said  parish 
of  Farrin^Un,  unless  they  shall  in  the  mean,  time  have  other- 
wise gained  a  legal  settlement.  la  witness^  fsf€.  Signed  by  the 
churdiwardens  and  overseers. 

On  the  other  leaf  of  the  same  sheet  of  paper  is  9IS0  written  as 
follows:  We  whose  names  are  hereunto  subscribedi  two  of  hi9 
Majesty's  justices  of  the  peace  of  the  S9id  county  of  Nortiamf- 
tan,  do  allow  of  this  certificate ;  and  we  do  also  certify  that 
y^bn  Johfuon^  one  of  the  witnesses  who  attested  the  execution 
of  the  S9id  certific^tCj  hath  made  oath  before  us  th^t  he  did  see 
the  churchwardens  and  overseers,  whose  names  and  seals  are  to 
the  said  certificate  subscribed  and  set^  severally  sign  and  se^l  the 
said  certificate ;  and  that  the  mark  of  the  said  Jfibn  JJmm^.  ' 
and  the  name  of  WiUiam  WM,  whose  names  are  subscribed  ai 
witnesses  to  the  execution  of  the  said  certificatCi  are  of  their  own 
proper  hand-writing.    Dated  this  X7th  day  of  jfyrU  1736. 

The  pauper's  father  continued  to  reside  in  the  parish  of  Far- 
rifigdon  under  the  said  mstrument  until  his  death;  and  hia 
widow  continued  to  reside  m  the  safne  parish  under  the  same  till 
the  pauper  (being  fourteen  years  of  s^ge)  hired  himself  for  a  year 

ria  to 
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1788.    to  Mr.  Lewis  at  Farringdm,  which  year**  serrice  he  aecordhiglf. 
perfonncd« 


TheKiKo     ^  i^g  having  been  granted  to  shew  cause  why  the  order  of 

The  iflht-  Sessions  should  not  be  quashed, 

FAMiift^  Jlfm^jy  and  Sii^ii^i/ now  shewed  cause.  The  allowance  by 
•on.  ihe  two  justices  of  the  original  dtrtificate,  wluch  is  written  in  the 
margin  on  one  side  of  the  paper,  cannot  be  connected  with  the 
certificate  of  the  execution  on  the  other ;  there  is  no  refeienee 
whatever  from  one  to  the  other ;  neither  was  any  eridence  given 
at  the  Sessions  to  shew  that  the  certificate  of  the  attestation  and 
execution  was  written  before  the  allowance  by  the  justices.  Nm 
constat  therefore  that  it"  was  not  written  just  before  the  produc- 
tion of  the  certificate  at  the  Sessions.  The  certificate  by  the 
justices,  of  the  attestationof  the  due  execution,  is  perfectly  distinct 
from  the  original  certificate.  Before  the  3  Gio.  2.  c.  29.  a  cer« 
tificate  of  a  pauper's  settlement  must  have  been  proved  by  one 
of  the  subscribing  witnesses,  in  prdcr  to  give  effect  to  it  in  a 
Court  of  law.  But  that  statute  rec^uires  that  one  of  the  subscrib- 
ing witnesses  shall  make  oath  before  two  justices  of  die  due  exe- 
cution of  it,  which  the  justices  are  to  cerdfy ;  and  such  certi- 
ficate of  the  attestadon  of  the  due  execution  of  the  original  cer- 
tificate is  substituted  in  lieu  of  all  other  proof,  and  is,  on  pro- 
duction,  conclusive  evidence  of  the  validity  of  the  latter  in  any 
Court  of  law.  Here  that  certificate  is  wanting;  for  the  marginal 
note  signed  by  the  justices  is  only  an  allowance  of  the  original 
certificate,  but  not  of  the  attestation  of  the  subscribing  wit- 
nesses. And  eyen  if  any  other  proof  of  the  due  execution  of  the 
original  certificate  than  that  which  is  expressly  pointed  out  by 
the  3  Gio^  2.  c.  29.  could  be  given,  it  is  a  sufficient  answer  to 
the  present  case,  that  no  such  proof  was  given.  Therefore  as  it 
stands  now,  the  original  certificate  must  be  taken  not  to  have 
been  properly  executed  and  attested  (a).  This  then  falls  widim 
the  principle  on  which  the  case  of  i^.  v.  Wootton  St.  Lawrifici(}) 
Was  determined.  The  objection  there  was,  diat  the  certifi- 
cate w|i8  not  allowed  by  the  justices ;  and  Lord  Mansfield  said, 
<<  a  certificate  cannot  conclude  the  parish,  unless  properly  signed. 
The  apt  requires  a  condusive  certificate  to  be  under  the  checks 
and  guards  therein  particularized.  This  certificate  wants  them. 
Therefore  it  is  no  certificate  within  this  act.''  So  in  the  present 
^ase  this  certificate  is  of  no  avail,  because  it  does  not  appear  to 

(«)  S  t^  9  ^  a«  '•  Z^    Vid«  *r.  409.  (/)  Bmrr.  S.  C.  jSl. 

have 
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hinrc  been  properlj  executed  and  attested  as  the  stabite  8  &•  9     1788. 
W',  3*  c.  30.  requires ;  since  no  proof  whatever  was  actually 


given  of  the  execution  of  it,  and  the  mode  of  proof  required  by     ^^^T* 
Ae  3  Geo.  1.  c.  aa*  namely  by  a  certificate  of  the  attestation  of  *!>  inha* 
tHe  due  execution,  was  entirely  omitted.    This  is  hke  a  codicil,  FARKiMoi. 
annexed  to  a  will  executed  according  t6  the  statute  of  frauds,      '*®"' 
which,  if  not  properly  signed,  is  Toid,  though  written  on  the 
same  paper  with  the  will. 

Pidmer^  in  support  of  the  rule  contended,  first,  that  the  sig- 
nature by  the  justices,  in  the  margin  of  the  original  certificate, 
'  might  be  applied  to  the  certificate  of  the  attestation  of  ^e  due 
execution  on  the  other ;  so  as  to  make  it  a  sufficient  cercijicate 
within  the  act  of  3  Geo.  a.  c.  29.  And  secondly,  that  under 
the  circumstances  of  this  case  it  was  ^  valid  and  sufficient  certifi- 
cate, it  being  allowed  by  the  justices  according  to  the  requisites 
of  the  8  (9*  9  ^.  3.,  though  the  formatities  of  the  3  Geo.  2.  were 
not  complied  with.  First,  it  has  been  argued  that  the  attesta* 
tion  of  the  due  execution  of  the  certificate  was  pr6bably  written 
after  the  signature  of  the  justices  in  the  margin  of  the  certificate: 
but  the  case  expressly  negatives  that ;  for  it  is  there  stated  that 
the  certificate  was  granted  to  the  pauper  by  the  parish  of  Tovf^ 
cestery  and  delivered  by  hidi  to  the  parish  officers  of  Farringjon. . 
So  that  if  there  Were  any  forgery  it  must  have  been  by  the  parish . 
gtahting  the  certificate,  since  it  is  found  by  the  case  that  the 
certificate  in  question  was  given  by  them.  The  certificate  Of  th<^ 
attestation  therefore  must  be  taken  to  have  been  written  at  the 
same  time  with  the  original  certificate ;  and  then  the  signature 
of  the  justices  in  the  margin  will  apply  to  both.  In  many  in- 
stances the  margin  is  the  place  where  die  signature  is  made  ;  it 
is  so  in  the  calendar  of  prisoners.'  In  otdet  to  give  weight  to  the 
argument  on  the  other  side,  it  must  be  contended  that  the  signa- 
ture must  be  in  a  particular  place,  which  eannot  be  necessary. 
Supposing  the  whole  to  have  been  ^tten  on  one  side  of  the 
sheet  of  paper,  the  signature  need  not  have  been  at  the  bottom. 
Then  if  the  certificate  had  concluded  a  few  lines  over  the  other 
side  of  the  paper,  the  signature  on  one  side  would 'have  been  suf<». 
ficien^  if  it  bore  a  reference  to  the  whole  contents  of  the  paper. 
Now  this  is  aB  on  one  sheet,  and  the  signature  must,  from  the. 
nature  of  the  subject,  be  considered  as  bearing  a  reference  to,  the 
whole  matter  contained  in  the  paper.  Secondly,  the  allowance 
of  the  certificate  by  the  justices  is  sufficient  within  the  8  £^9  ^.3* 

And 
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1788.     And  under  the  circumstances  of  this  case  it  w2B  snffirirntfy 
■  ■  proved  so  as  to  make  it  a  valid  certificate,  notwithstanding  tke 

'^^^^y  requisites  of  3  Cteo.  2.  c.  29.  were  not  complied  with.  The 
Thi  lAhft.  words'of  the  allowance  arc, "  allowed  by  us,  being  first  proved 
fjAtn^  ''  ^o  be  duly  executed  as  the  statute  directs.^  Now  tUs  must 
^^^-  be  sufficient^  unless  the  Court  will  presume  either  that  the  al- 
lowance  is  false,  or  that  the  justices  did  not  know  what  were 
the  requisites  of  the  statute.  There  are  no  express  words  in 
which  the  allowance  of  a  certificate  is  required  by  the  act  to  be 
made.  In  R.  v.  Ashton  Ktynes  {a)  it  was  objected  that  there 
was  only  proof  by  one  witnes^^  that  he  was  present  with  the 
other  witnesses,  and  saw  the  parish  officers  sign  the  certificate^ 
but  did  not  attest  the  hand*writing  of  the  other  witnesses  \  whidh 
was  over -ruled  by  the  Court  5  and  Lord  Mamfield  said  "  The 
«  statute  3  Geo.  2.  allows  a  less  strict  mode  of  proofs  this  cer* 
<<  tificate  has  been  confided  in  near  thirty  years }  and  now  the 
<<  parish  objects  that  the  proof  was  in  fact  stronger  than  the  law 
^  requires.^  The  act  3  Gto.  2.  requires  that  one  witness  should 
attest  not  only  his  own  hand-writing,  but  the  hand-writing  of 
the  others.  This  mode  of  proof  before  the  justices  is  substi- 
tuted in  lieu  of  other  proof  in  the  Courts  of  law.  Now  in  R.  v. 
Ai^ion  Kijnes  the  Court  must  have  determined  either  that  the 
certificate  was  good  under  the  3  Geo.  a.j  or  that  that  statute 
might  be  laid  out  of  the  question,  and  that  it  was  good  within 
the  8  &  9  TTv  3.  c.  29.  It  seems  that  the  Court  went  on  both 
grounds  \  for  they  considered  that  the  statute  3  Gto.  2.  was  passed 
to  render  the  proof  of  the  certificate  more  easy  thanit  was  under 
the  8  &  9  IV*  3*,  and  that  if  good  under  the  former  act  it  was 
sufficient;  So  that  in  this  case  it  is  immaterial  whether  or  not 
this  certi^cate  be  good  under  the  3  Geo.  2.  because .  it  is  gpod 
under  the  8  &f  9  W.  3.  r.  30.  And  the  attestation  need  not 
have  been  proved,  because  it  is  found  by  the  case  that  it  was  de- 
liyered  about  fifty  years  ago.  The  statute  3  Gto.  2.  c.  29.  s.  i. 
«<  in  order  to  prevent  disputes  touching  the  proof  of  certificates^ 
<<  and  for  making  such  certificates  more  effixtual^^  enacts  that 
one  of  the  attesting  witnesses  sh^l  make  oath,  (s*^.  before  the  jus- 
tices. So  that  the  evident  design  of  this  ace,  so  far  from  destroying 
any  mode  of  proving  the  validity  of  certificates,  was  to  render 
ihe  proof  more  easy.  This  is  like  the  cs^e  of  an  examination  of 
a^soldicr  before  a  justice  of  the  peace  relative  to  his  settlement| 

which 
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■ 
winch  is  directed  by  die  mutiny  net  to  b^  receirtfd  Hi  legal  eti-     I7&8» 

dence  in  tlie  Courts  of  lav.   B«t  tbat  aot  does  not  take  away  the  ^ 


common  and  oidinaty  i^roof  of  At  soldier's  settlement   So  nei-  ^^^f^ 
Acr  does  (he  3  Gtos  a.  c.  ao.  repeal  the  former  one  of  8  tt*  0  T*"  '"***; 
ir.  i.  c.  3«^  or  pnrvot  ti>«  p.i^  ginng  any  cridence  of  the  F'r»t 
ceiti&rate  vhieh  might  legally  have  been  received  before  the     ^®** 
passing  of  that  act. 

AsHHURST*,  J.  I  am  of  opinion  that  the  certificate  must  be 
adlowed.  If  this  question  had  arisen  soon  after  the  certificate  was 
gcaatcd^  and  the  patties  had  relied  on  the  suffici^cy  of  tins  al« 
lowanoe  under  the  statute  3  G.  a.  t.  a^.^  I  should  have  doubted 
whether  the  reifuirites  of  the  act  had  been  complied  with.  But 
tins  act  was  only  passed  for  the  putpose  of  facilitating  the  mode 
of  proving  certifeues»  Und  was  not  intended  to  tjtke  aWay  any 
siode  of  proof  which  ousted  before  the  statute^  Now  diii  cer* 
tifioflte  having  been  granted  above  thirty  years,  it  is  tiot  necessary 
to  substantiate  it  by  the  mode  of  proof  prescribed  by  this  act; 
far  it  having  been  recognised  and  acted  under  for  so  long  a  p6- 
liod,  it  was  ^lot  necessary  to  have  recoutse  to  this  act  at  all. 
TherefeTUi  on  the  ground  of  the  length  of  time  which  has  elapsed 
since  the  certificate  was  granted,  I  think  it  te  binding )  and  con-  . 
sequently  that  the  rule  must  be  made  absolute. 
^  BvLliU,  J.  If  Ais  certificate  be  good  within  the  meaning 
of  either  of  ^tMt  acts  of  parliament,  the  rule  for  quashing  the 
order  of  Sessions  must  be  made  absolute..  Mow  I  am  of  opinion 
that  it  is  good  under  both  of  those  sututes.  There  is  na  doubt 
but  that  thb  certificate  is  good  under  8  and  9  W.  3.  if  it  be  prov- 
ed; and  that  act  certainly  is  not  repealed  by  the  3  Geo.  a.  r.  29. 
Now  it  is  an  established  rule,  which  holds  in  the  case  of  every 
deed,  that  if  it  be  above  thirty  years  standing,  it  proves  itself: 
and  her6  it  is  stated,  that  this  certificslte  has  been  granted  fifty  . 
years.  And  I  also  think  that  it  is  good  within  the  latter  act.  The 
objection,  if  any,  is^  that  the  justices  have  taken  upon  them- 
sdve§  to  say  generally,  that  the  certificate  was  executed  accord- 
ing to  the  requisites  of  the  act,  without  stating  bow:  but  there 
is  no  particular  form  of  allowance  prescribed  by  the  act.  And 
if  the  nature  of  this  instrument  be  considered,  there  can  be  no 
doubt  in  this  question :  if  this  be  compared  to  a  conviction, 
where  the  utmost  strictness  and  certainty  are  requiredi  I  agree 
that  it  would  be  bad',  but  if  it  be  compared  to  an  order  of  jus- 
tices^ which  it  resembles  more^  then  it  must  be  held  sufficient, 

because 
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t  ^88»    because  every  thing  is  to  be  intended  in  support  of  it.    Here  di^ 
Legislature  hasreposed  a  trust  in  the  justices  of  the  peace;  the 


The  Kino 


m^!i^  act  requires  certcun  forms  to  be  pursued^  the  compliance  vritb 
The  inh«.  which  thej  are  to  certify.    In  this  case  they  have  allowed  the 
pAftKiNo^  certificate,  saying,  «  bdng  first  proved  to  be  duly  executed,  as 
»•«•      u  the  statute  in  that  case  directs  and  appoints.^    Now  if  the 
Ibrmalities  required  by  the  act  were  not  complied  with,  the  cer- 
tificate must  be  false ;  for  it  could  not  be  proved  to  have  been 
^   duly  executed  but  by  following  the  directions  of  the  statute. 
But  we  cannot  deny  credit  to  the  magistrates  in  the  execution  of 
that  trust  which  the  Legislature  has  reposed  in  them.  Therefore 
on  both  grounds  I  am  of  opinion  that  the  certificate  is  good. 

Grosb,  J.  If  this  eerdficate  be  good  within  the  statute 
8  and  9  )^«  3.  it  is  good,  notwithstanding  the  requisites  of  tfao^ 
'3  Geo.  2.  c.  29.  were  not  complied  with.  Now  I  think  it  is 
sufficiently  proved  under  the  statute  of  JF*  3.,  because  it  b  above 
thirty  years  standing ;  and  such  an  instrument  proves  itself  after 
that  length  of  time.  Then  it  is  not  necessary  to  consider  whe« 
ther  it  te.good  or  not  within  the  act  3  GW.  2.  c.  29.  The  lean- 
ing of  my  mind  at  present  is^  that  it  was  not  sudiciently  proved 
under  tRat  statute,  because  all  the  requisites  of  that  act  have  not 
been  complied  with.  If  those  formalities  have  in  general  beea 
adopted,  I  should  be  loth  to  say  that  they  may  be  dispensed 
with.  But  at  present  it  is  not  necessary  to  decide  that  ques* 
tion,  because  I  am  of  opmion  that  it  is  good  under  the  former 
6tatute. 

Rule  absdttte. 


M^f  liie  King  against  Young  and  Anotlien 

kfoMrci«nifiirpH£  defendants  had  been  bdicted  at  the  Bristcl  Sessions 

t^wTin.         ^^  ^^  30  C^«  ^.  c.  I14.  /.  I.  for  bbtaitiing  nioney  by 

2J««M«^  fdse  pretences;  and 

4.^.14.  WaUim^  Serjt.  noW  moVed  to  temove  the  indictment  by  cefr^ 

tSarari  into  this  Court,  alleging  that  the  defendants  could  not 
have  an  impartial  trial  at  Bristol.  He  was  aware  that  in  R.  v. 
Smitb  (a)  a  certiorari  to  remove  an  indictment  on  part  of  this 
«M  had  been  refusedi  because  the  Court  thought  it  was  taken 

»way 
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awajr  bythe  aa.    But  he  observed,  that  it  did  not  appear  from     1^88. 
the  report  of  that  case,  on  what  section  of  the  statute  the  de-  — — — 
fendant  was  indicted  5  and  probably  it  might  have  been  oa  the  '^^"® 
fourteenth  section,  in  which  case  the  certiorari  is  expressly  taken    YovNa 
away  by  the  twentieth  section.   But  he  contended,  that  that  sec- 
tion did  not  relate  to  all  the  preceding  clauses  in  the  act ;  and 
that  of  course  a  ariwrari  lay  on  die  first  section,  if  the  defendants 
laid  bdbre  the  Court  sufficient  reasons  to  induce  theiti  in  their 
discretion  to  grant  it. 

.  Tbe  Court  however  were  of  opinion  that  the  twentieth  section^ 
winch  enacts,  <<  that  no  artwrari  shall  be  granted  to  remove  any 
M  indictment^  conviction,  or  other  proceedings  had  thereon  in 
<<  pursuance  of  tlus  act/'  referred  to  the  whole  act  of  parliament. 
That  this  point  appeared  to  have  been  already  decided  in  the  case 
in  Cowper.  And  that  there  did  not  appear  to  be  any  reason, 
from  the  nature  of  the  subject|  why  it  should  relate  to  one  part 
more  than  to  another. 

Rule  refused. 


Carslake  against  Mapledoram.  a^u^, 

rpHE  defendant  libelled  tKe  plaintiff  in  the  Archdeacon's  These  w«rds 
-^   Court  of  EUctter,  for  speaking  the  following  words  of  her:  woman,  «<l 
« I  have  kept  her  common  these  seven  yearsj  she  hath  given  me  ^^^.^ 
<<  the  bad  disorder,  and  three  or  four  other  gentlemen  besides:"  mon  these 
thereby  meaning  that  the  said  MafJedoram  was  a  whore.    A  ^HiT"* 
prolubition  was  moved  for  the  last  Term  after  sentence,  on  g^?J?^ 
the  ground  that  the  words  spoken  were  actionable.  order,  md 

GiUs  now  shewed  cause  against  the  prohibition.  This  appli-  foj,"<2er 
cation  iB  m^e  after  sentence ;  and  therefore,  unless  it  appear  on  gentlemen,'* 
the  face  of  the  proceedings  that  the  Court  below  had  no  juris-  ^ij^ie, 
diction  over  the  subject-matter,  a  prohibition  ought  not  to  be  becau«e  they 
granted.    Now  thc^  #ords  ate  not  actionable  m  themselves^,  a  time  p«u 
even  if  the  change  related  Iq  the  present  time;  and  a  declaration,  ^jb^^n 
without  innuendos  to  explain  the  meaning  of  them,  would  be  bad.  wiu  be 
For  there  are  many  disorders  which  may  be  termed  bad  disor-  pHtoar* 
ders^  but  the  having  of  which  would  not  render  the  person  an  ^2ch*«"* 
unfit  member  of  socie^,  or  be  any  imputation  on  hin^s  a  had  fentence  hat 

been  pro* 
iMttsoed  on  a  libel  for  this  charge.    Cfauising  a  peraon  with  htvitig  hadz  oontagioui  diaorder  it  not 
«ciioiitble^  bccauae  it  it  no  leMoii  why  the  oonpakij  of  a  penon  a6  charged  should  be  avoided. 

disorder 
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1788.     disorder  does  not  necessaoily  metn  a  tMsj^ous  me.    Bill  eVM 
8Uf)po6lng  that  it  did»  still  these  words  only  fcftf  to  %  tifiUS  piak% 


^""^dM^  and  therefore  are  not  actioiiibleb  Tbne  in  two  grounds  611 
Mavlc  which  words  are  actiooaUe,  to  prodUcitig  a  iam]^Ofal  damage  | 
first,  charging  a  peceon  with  having  committed  a  ctime^  ftf 
which  he  maj  be  afterwards  punisfaed :  and)  secondlyi  charging 
a  person  with  ktvi^g  ^  ibe  tkw  a  contagions  divovder.  Cliarging 
a  man  with  the  first  of  these  at  a  time  paat  is  aetionable>  beeans^ 
he  is  liable  to  punishment  at  any  distance  of  time :  but  the  lit* 
ter  charge  does  not  subject  the  petaon  making  it  t6  ah  actlont 
unless  it  be  confined  to  cbe  present  time ;  lln^e  the  havi^  Ml 
a  contagioua  disorder  is  no  reason  why  his  society  should  be 
avoided  in  futuro. 

Franklin^  in  sipport  of  the  tuie.  Hue  w<e¥ds  are  actionable 
without  any  innuendo :  they  sufficiently  import  a  contagrous  dis- 
order \  since  the  plaintiff  below  is  charged  with  ha^g  commu- 
nicated it  to  the  defendant  himself,  and  tO  three  or  four  other 
persons.  In  answer  to  the  second  ground  of  objection  ;  it  can* 
not  be  collected  that  this  charge  relates  to  a  time  past :  it  is  not 
that  the  plaintiff  below  had  bad  this  disorder,  but  the  words 
charge  her  with  having  it  at  the  time.  But  even  if  the  charge 
did  relate  to  a  time  past,  still  these  words  are  actionable*  In 
Austin  V.  Whkt  (4t),  these  words, «« Thou  wctt  laid  of  the  Frend 
«  pox,"  were  adjudged  actionable.  In  Mitter^s  case  (^),  Back* 
sterns  case  is  mentioned,  where  the  words  «  Thou  wast  laid  of  the 
«  pox,*  were  held  actionable.  So  hi  Hoi.  219., «« that  he  bad 
^  taught  it,  and  had  carried  it  home  to  his  wife.**  In  these  cases 
the  words  clearly  refer  to  a  time  past.  So  that  it  appears  upon 
the  libel  Itself  that  the  G)urt  below  had  no  jurisdiction. 

ASHHuaST,  J.  No  sufficient  ground  has  been  laid  befett 
the  Ck)urt  to  induce  us  to  interpose  ih  this  case,  and  grant  a  pio* 
hibition.  This  is  an  application,  after  sentence  has  been  pro- 
nouficed  in  the  Court  below.  And  it  seems  on  the  whole^  that 
the  Oburt  below  had  a  jurisdiction  over  the  subfect-matter.  If 
the  plaintiff  had  called  the  defendant  a  whore,  such  a  charge 
would  have  given  the  Court  below  a  jurisdiction  \  and  theac 
words,  (( He  hath  kept  her  common  these  seven  years/'  are  tan- 
tamount to  it.  Then,  tiotwithsunding  the  latter  words,  if  the 
Archdeacon's  Court  had  a  jurisdiction  as  to  part  of  the  chargCi 
these  latter  words  would  not  make  any  diffintnce.    As  to  thoiei 

(«)  Cft.  £^%.  ^14.  W  Cn.  Jot.  4|0k 

the 


IN  THE  Twci7TY-«aa9H  YsAR  OF  GEORGE  m.  47S 

the  distinction  has  been  properly  taken.  Charging  a  person  with     1788. 
having  committed  a  crime  is  actionable^  because  the  person 


charged  may  still  be  punished  ^  it  affects  him  in  his  liberty.  ^^*^y 
But  charging  another  with  having  had  a  contagious  disorder  is  MAtum^ 
not  actionable;  for  unless  the  words  spoken  impute  a  om«- 
tinuance  of  the  disorder  at  the  time  of  speaking  tfauDp  the  giik 
of  the  action  fails ;  for  such  a  charge  cannot  produce  the  effot 
which  makes  it  the  subject  of  an  action,  namely,  his  beinf 
avoided  by  society.  Therefore,  unless  some  special  damage  b« 
alleged  in  consequence  of  that  kind  of  charge,  the  words  are  mU 
actionable.  That  seems  to  be  the  case  in  all  the  instances  («) 
mentioned  except  one,  where  the  words  were  <<  thou  wcit  laid 
**  ol  the  pox :"  but  that  seems  unintelligible  from  the  report  «f 
the  case,  which  is  very  loosely  reported;  and  therefore  it  is  not 
much  to  be  relied  on.  But  on  principle  these  words  are  cleanly 
not  actionable,  if  spoken  with  a  reference  to  time  post*  And  ia 
this  case  I  think  they  do  relate  to  past  time. 

BuxLBA,  J.  After  sentence  it  is  incumbent  on  the  party 
making  this  application  to  shew  clearly  that  the  Spiritual  Court 
had  no  jurisdiction.  If  therefore  it  be  doubtful,  it  is  an  answtr 
to  the  application.  Now  in  tfaia  case  it  is  taking  the  woids 
against  their  natural  import  to  suppose  that  they  were  spoken  of 
the  present  time.  If  they  relate  to  time  past,  I  do  not  think 
they  are  actionable.  There  is  no  distinction  between  a  charge 
of  this  sort,  and  a  charge  of  the  leprosy,  which  is  to  be  found  in 
the  old  books.  In  those  cases  it  is  said  that  a  charge  of  having. 
bad  such  a  disorder  is  no  imputation  on  another,  since  it  does  not 
subject  him  to  any  of  the  inconveniences  attending  the  having 
sudi  a  disease;  so  of  all  other  diseases  which  are  contagious* 
The  reason  why  the  making  of  such  a  charge  is  actionable,  is  be- 
cause the  having  a  contagious  disorder  renders  the  person  an  Im* 
proper  member  of  society  (  but  there  is  no  reason  why  the  com- 
pany of  a  person  who  has  badz  contagious  disorder  shouU  be 
avoided}  and  therefore  such  a  charge  is  not  actionable*  The 
case  in  Cra.  Eliz.  which  has  been  cited  is  too  loosely  reported 
to  be  relied  on. 

.Gbosb,  J.  of  the  same  opinion, 

tlule  diachaigtd* 

(«)  Viii  dio  91^  f^  i7«4(  11 J^.  izl^ 

Smith 
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J'ridiy.  Smith  against  Babrow. 

One  pirtner  rpHE   plaintiff  and  Rokrt   Smith  his  father  had  been  in 

may  main*"       I  * 

tain  an  ao  "^  partnership  together^  during  which  time  one  Keate  became 
^  ^d^  indebttd  to  them  in  531/.  Robert  Smtb  died  leaving  the  plain- 
jreceired  tiff  his  sole  cxecutor.  After  the  deadi  of  his  father  the  pbin- 
^u'part-  ^ff  took  the  defendant  into  partnership,  and  KeaU  became  in* 
ner,  for  mo-  Jcbtcd  to  thcsc  two  in  thc  furthet  sum  of  30/.    He  afterwards 

ney  received  ** 

to  the  sepa-  became  much  involved,  and  his  efiects  were-transferred  to  cer* 
S^foraiCT,  ^^  trustees  for  thc  benefit  of  his  creditors.  Two  payments 
and  wrong-  wcTC  made  in  the  course  of  distribution  at  diflferent  times.  The 
to  Jiepart-  fi^t,  which  was  made  to  these  parties  Cthe  plaintiff  and  d^-^ 
JI^P  *^-  fendant]  was  divided  between  them  according  to  their  several 
wiiexe  nio-  proportions;  that  is,  the  proportion  of  the  former  debt  of  53  lA 
totwo  |wt?  ^^  ^  plaintiff's  separate  use,  and  the  proportion  of  the  30/.  in 
ne»»  "n^  moicdcs  bctwccn  them.  After  this  the  trustees  transmitted  a  bin 
of  one,  it  it  of  exchange  to  the  plaintiff  and  defendant,  in  their  joint  names, 
^^  *  and  the  defendant  adone  received  the  money  Under  the  title  of 
son,thefur-  Stitttb  and  Bdrfcvf.  The  plaintiff's  proportion  of  this  second 
Jl^^^"  dividend,  so  far  as  related  to  his  original  debt,  was  79/.  14J.  &/• 
maintam  ah  for  which  this  actiou  for  mouey  had  and  ret^eived  was  brought, 
money  had  A  rulc  was  obtained  to  shew  cause  why  the  verdict,  which 
f^^""^^*^  had  been  given  for  the  plamtiff,  should  not  be  set  aside» 
right,  and  and  a  nonsuit  entered,  on  two  grounds;  first,  that  the  action 
^     '    ought  to  have  been  brought  by  the  plaintiff  as  executor  or  sur 


U'^*^^93«  viving  partner,    adly.  That  the  remittance  being  made  to  Smitb 

58a.        ''  and  Barrow^  it  appears  to  have  been  received  on  a  partnership 

5^/.  Cai.   transaction,  and  one  partner  cannot  maintain  this  action  against 

another,  because  a  receipt  by  one  is  a  receipt  by  both. 

Bower,  and  Morgan,  who  shewed  cause  against  the  rule,  an- 
swered the  first  objection  by  observing  that  the  right  of  action 
did  not  accrue  against  the  defendant  till  after  the  death  of  the 
testator  and  partner,  because  the  money  was  not  received  by  him 
till  afterwards.  And  as  to  the  second  ground,  that  the  propor- 
tions of  the  money  due  to  either  were  very  well  settled,  and  in«i 
deed  had  been  admitted  by  the  defendant  himself  upon  the  for* 
mer  settlement;  and  the  facts  clearly  shewed  that  as  to  thc 
plaintiff's  proportion  in  respect  to  the  former  .debt  due  from 
Kfaie^  it  cottld  not  have  been  received  by  the  defendant  on  ac« 

count 
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count  of  the  partnership  subsisting  between  him  and  the  plain-     1 788* 
tiffp  and  therefore.  jfMoa^  such  sum  they  were  like  any  other  two    ■ 
indifferent  persons^  and  not  as  partners ;  and  if  so»  the  action     ^ J^^ 
might  well  be  maintained.  Bakkow« 

Bearcrofi,  and  Russdl^  in  support  of  the  rule,  eaid,  that  the 
first  objection  was  taken  for  the  purpose  of  enabling  the  defen- 
dant to  set  off  any  debt  which  he  might  have  been  entitled  to, 
had  the  action  been  brought  in  another  form.  But  supposing 
that  not  to  be  a  sufficient  ground  of  objection,  thef  contended 
that  the  next  was  well  founded.  It  lay  on  the  plabtiff  to  make 
out  the  proposition  that  the  money  had  been  received  to  lus  use 
by  the  defendant.  Now  the  evidence  expressly  contradicts  any 
such  idea.  The  remittance  was  made  to  the  partnership  \  it 
was  an  tntire  payment  and  an  entire  transaction.  The  money 
was  received  by  the  defendant  as  a  partner.  He  was  jointly  en- 
titled to  receive  it  with  the  plaintiff  in  that  character.  When 
received,  it  made  an  Hem  in  the  partnership  account.  If  any 
mistake  had  been  made  in  the  bill  wluch  was  transmitted,  and 
the  party  transmitting  it  had  paid  too  much,  he  must  have 
brought  the  actbn  against  the  partnership  for  the  surplus,  and 
their  joint  stock  would  have  been  answerable  to  him.  If  so^ 
then  it  (alls  under  the  common  rule,  that  one  partner  cannot 
maintain  an  action  for  money  had  and  received  against  another. 
And  that  rule  which  is  founded  in  reason  ought  to  be  extended 
to  this  case;  for  supposing  that  on  the  whole  of  their  dealings 
in  partnership  the  plaintiff  should  be  indebted  to  the  defendant, 
this  latter  wUl  be  precluded  from  setting  off  his  debt. 

AsHHURST,  J.  As  to  the  first  objection,  that  this  actibn 
should  have  been  brought  either  as  executor,  or  as  surviving 
partner,  the  same  s^iswer  may  be  given  to  both*  Where  money 
is  received  after  the  death  of  the  testator,  the  executor  may  de- 
clare either  in  his  own  right,  or  as  executor,  because  the  tes-  » 
tator  never  had  a  specific  cause  of  action  to  recover  that  sum 
against  the  party  receiving  it,  and  therefore  he  may  declare  in 
his  own  name;  neither  would  he  shelter  himself  from  the  costs 
as  executor,  if  he  were  to  fail,  where  he  might  have  brought  the 
action  in  his  own  name.  The  same  answer  may  be  given  to  the 
objection,  that  this  action  should  have  been  brought  as  surviving 
partner ;  because  this  specific  sum  was  never  received  by  him  as 
partner ;  the  partnership  was  before  put  an  end  to  by  the  death 
of  the  other  partner.    Neither  is  there  any  foundation  for  the 

second 
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1788.     second  objeetbn;  tbe  two  sums  bdonging  tespeetiYety  to  Ae 
plaindflT,  and  to  Ac  partnership  account,  were  consoKdated 

^jJJJJ  mcrd^  for  tlie  conTcnicncc  of  die  party  nmking  the  gemittance. 
9aiiow.  But  the  sum  now  claimed  by  the  plaintiff  Ad  not  belong  to  die 
partnership  account,  and  as  the  defendant  has  received  a  sum  of 
money  belonging  to  the  ptsuntiff  alone,  which  he  has  wrongfuBy 
carried  to  the  partnership  account,  he  Is  liahle  to  refund  it  fai 
this  action. 

BuLLBR,  J,    I  am  of  opiidon  not  only  that  die  aetkm  ia  pn>« 
perly  brought,  but  that  it  could  not  have  been  brouf^  in  any 
other  form*    In  what  character  was  the  money  recored  by  die 
ddendant  ?  the  former  dhrxdend  waa  received  and  fivided  acv 
cording  to  the  proportions  of  die  respective  debts  of  die  plidn- 
tiff,  ind  of  the  plaintiff  and  deflendant  aa  partner^.    Then  on 
the  receipt  of  the  second  dividend  by  the  defendant,  it  dioufd 
have  been  divided  into  two  parts,  bearing  the  same  propordon  to 
each  other  as  the  separate  demand  of  the  plaindff  on  XaOft 
estate,  and  the  joint  demand  of  the  plaintiff  and  defendant.  The 
plaintiff  would  have  been  solely  entitled  to  the  first  part,  and* 
must  have  shared  the  odier  part  with  the  defendant  aa  due  to  die 
partnership  account.  So  that  the  first  part  of  tUs  sum  was  mo» 
ney  specifically  received  by  the  defendant  to  the  plamtiff S  use* 
And  if  the  action  bad  been  brought  by  the  plaintiff  as  surmini; 
partner,  it  would  have  been  necessary  for  him  to  have  shewn  dtate 
he  and  the  deceased  partner  had  a  cauae  of  action  againstdiis  de- 
fendant I  but  they  never  had  any  sudi  cause  of  action;  and  it  is 
immaterial  to  look  back  to  see  how  diird  persons  were  coneemed, 
if  as  between  the  plaindff  and  the  defiendant  die  latter  haa  receiv- 
ed a  sum  of  money  for  the  use  of  the  former.  Then  it  has  beeir 
said  that  there  could  be  no  set-off  in  diis  case;  but  I  am  of  • 
dififarent  opinion ;  for  this  is  an  action  for  money  had  and  re« 
ceived,  in  which  the  plaintiff  can  only  recover  what  is  m  justice 
due  to  him.    Therefore  supposing  any  debt  were  due  from  die 
plaindff  to  the  defendant,  it  was  for  the  advantage  of  the  hitter 
to  bring  the  action  in  this  form.  With  regard  to  the  sum  of  30/. 
due  to  this  partnership,  I  agree  that  this  action  cannot  be  main- 
[i  Masit^]  tained.  One  partner  cannot  recover  a  sum  of  money  receivedby 
the  other  unless  on  a  balance  struck  that  sum  be  fotmddue  to 
him  alone.    But  this  objecdon  does  not  apply  to  die  larger  sum 
in  this  case,  which  is  the  one  in  dispute. 

Gross,  J.    In  answer  to  the  first  objecdon,  I  am  of  opinion 
not  only  that  this  acdon  may  be  maintained^  but^  for  tbe  rea- 

7  tOQS 
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tons  mentioned  by  my  brother  BuUir^  that  h  eonld  not  hare     1 788. 
been  brought  in  any  odier  way;  because  thew  nerer  was  a  joint 


cause  of  action  in  the  plaintiff  and  his  hte  partner.  The  ease  of  ^^„^ 
Hyat  X.  ffare{£^  ia  nearly  similar  to  this,  where  Holt^  Ch.  J.  B^ksow. 
taii,  M  If  there  be  two  partners  in  trade,  and  one  of  them  buy 
«<  goods  for  them  both,  and  the  other  dieth,  die  survivor  may 
^  be  charged  by  indtUkiimi  assun^  generally,  iirithout  taking 
«(  notice  of  the  partnership,  or  that  the  other  b  dead,  and  he 
<<  survived.^  tn  that  case  the  defendant  was  the  sunriiping 
pturlner ;  but  that  makes  no  difibrence,  for  the  reasoning  applies 
equally  to  this  case.  With  respect  to  the  other  objection  \  it 
shears  that  the  defendant  has  received  a  sum  of  money  partly 
on  the  plaintiff's  account,  and  partly  on  the  partnership  account, 
the  former  of  which  he  wrongfully  carried  to  the  partnership 
account^;  but  that  being  his  own  act,  and  it  being  against  the 
truth  and  justice  of  the  case,  I  am  of  opinion  that  he  ought  not 
to  be  permitted  to  set  up  the  partnership  as  a  defence  to  this 
action.  Supposing  that  the  plaintiff  had  reeeired  this  money, 
he  would  have  been  entitled  to  have  set  apart  fbr  his  separate 
use  the  whole  sum,  except  that  part  which  belonged  to  the 
pattpership  account.  Hien  the  circumstance  of  the  defend- 
ant's having  received  it  cannot  alter  the  right. 

Rule  discharged* 
(4)  Q>mki9i^ 


FoaT£R  QgUm^t  AjLLAN^O!V«  PrM^, 

rpHIS  was  an  action  on  an  account  stated,  and  other  com-  where  two 
•*■  mon  counts.  Plea  the  general  issue.  On  a  rule  to  shew  "*J^°^f 
cause  why  the  verdict  which  had  been  obtained  by  the  plaintiff  partncnhip 
in  this  cause  at  the  last  Tork  assizes,  before  Perryn^  B.,  should  fn'^J^S'S 
not  be  set  aside,  and  a  nonsuit  entered}  it  appeared  that  in  « covenant 
January  1785,  the  plaintiff  and  defendant  had  entered  into  yearly,  and 
articles  of  co-partnership  for  seven  years,  in  which  there  was  a  'ndJ^kcj 
covenant  to  settle  yearly  at  Christmas^  and  to  adjust  and  make  fin^i  »ttle- 
a  final  settlement  at  the  expiration  of  the  partnership,  when  the  J^°«tion* 

ofthepart- 
nenhip,^  and  they  disaolve  the  partncnhip  befqre  the  aeven  ycaw  vt  enur«d,  aoct  [l  itf.fr  &  573.] 
account  together^  and  ttrike  a  balance  which  U  in  favour  of  the  plaintiff,  including  several  ittmt  not 
connected  with  the  partntrahip,  and  the  defepdant  proqiif^  tp  pay  it*  an  actim  of  mmmfsit  lies  on 
such  express  promise.  Ot  is  no  dcfeq^  to  an  action  for  a  debt  due,  that  the  plaintifirisa  trader,  and 
has  connnitted  an  act  of  bankruptcy  of  which  tha  defendant  bad  notice,  no  connrisston  having  issued 
nor  proceedings  had  for  that  purpose:  for  though  voluntary  paymenu  under  such  circumstances  are 
X  ^'^^  protected,  yet  payments  enforced  by  coercion  of  law  are.  valid  against  the  assignees,  io  case  any 
commission  should  aftcrwwds  be  taheo  ou?,  [*  ^,  &  P.  toS.  7 ^«i<»  154,  xa  Ibid.  578. 
3  C«s/.  tit,] 
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1788.     stock  and  profits  were  to  be  equally  divideds.  and  general  re- 
'      lea«ca  given.    In  April  1785,  the  pUiintiff  committod  an  act  o€ 
^^V^^    bankruptcy  which  wa$  known  to  the  defendant,  bat  no  6oni-. 
Allan-    mission  had  e?er  been  taken  out  on  it*    In  Febrmry  17869  the 
parties  came  to  an  agreement  that  the  defendant  should  carry  on 
the  busmess  alone;  and  they  then  came  to  a  settlement  of  ac- 
counts, in  which  several  items  were  included  not  relating  to  the- 
partnership  account,  and  the  balance  being  found  in  favour  of 
the  plaintiff  for  140/*  the  defendant  promised  to  pay  it. 

The  motion  to  set  aside  the  verdict  was  made  on  two  grounds^ 
first,  that  the  action  should  have  b^n  covenant,  and  not 
assun^it^    Secondly,  that  the  plaintiff  having  committed  an . 
act  of  bankruptcy  which  was  known  to  the  defendant,  the  latter 
vras  not  warranted  in  paying  him  the  money,  as  he  would  be 
answerable  agsun  to  the  assignees  if  at  any  time  a  commission 
should  be  sued  out. 
On  the  day  for  shewing  cause  the  Court  desired  to  hear 
Cockelly  Serjeant,  and  Hdroyd,  in  support  of  the  rule.    The 
proper  remedy  in  this  case  was  by  action  of  covenant ;  for  the 
parties  had  covenanted  to  settle  accounts  and  pay  the  balance, 
and  the  rule  is,  that  a  plaintiff  cannot  bring  an  action  of  assumpsit 
if  he  has  a  remedy  of  a  higher  nature.    The  stating  of  the  ac-r . 
count  docs  not  change  the  nature  of  the  debt  or  of  the  remedy. 
In  Drue  v.  Thome  (a),  the  action  was  brought  against  the  hus« 
band  alone  on  an  account  stated,  and  for  goods  sold ;  a  special 
verdict  was  found,  stating,  that  the  defendant's  wife  when  sole 
'Was  indebted  to  the  plaintiff  for  goods,  and  that  after  her  mar- 
riage with  the  defendant  they  accounted  with  the  plsuntiff,  and  a 
balance  was  found  due  to  him  which  the  defendant  promised  to 
pay.    There  it  was  held  that  the  subsequent  account  did  not 
aher  the  nature  of  the  debt,  and  as  that  was  originally  due  from 
the  defendant's  wife,  judgment  was  given  against  the  plsuntiff 
because  the  wife  was  not  joined.    In  Herrenden  v.  Palmer  (i)^ 
administratrix,  the  declaration  was  on  an  account  stated  between 
the  plaintiff  and  defendant,  on  which  the  latter  was  fqund  in- 
debted as  administratrix,  and  in  her  own  right.  The  Court  held 
the  action  did  not  lie  against  the  defendant  notwithstanding  the 
account  stated,  because  the  demand  included  two  rights  which 
could  not  be  joined.  So  in  Bultr.  Palmer  {c)^  where  the  plaintiff 
declared  in  afsMnpsii,  seating  forth  that  the  defendant  had  ac« 

(«}  4UU^,  7a.  (i)  HU.  SS.        (0  Sir  r.  7«rfi,  47-    4  Z^.  165.  S.  C, 
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counted  with  him,  as  executor  of  J.  S.,  and  on  that  account  had      1788. 
beenfound  in  arrcar,  and  had  promised  to  pay  him :  non  assumpsit  —— 
being  pleaded,  the  plaintiflFwas  nonsuited;  and  on  motion  after-     agJ^st 
wards  it  was  held  that  he  should  not  pay  the  costs,  for  the  action     Allam 
was  in  right  of  his  executorship,  and  the  money,  if  recovered^ 
would  have  been  assets.  Again  it  was  held,  in  Cowp.  129.,  that  a 
promise  by  a  defendant  to  pay  debt  and  costs  in  consideration  that 
the  plaintiff  would  stay  execution  under  a  judgment  recovered* 
is  not  a  sufficient  consideration  on  which  to  raise  an  assumpsit : 
it  was  said  by  Lord  Mansfield,  to  be  turning  a  judgment-debt 
into  a  debt  upon  simple  contract.     All  these  cases  tend  to  shew 
that  the  stating  the  account  in  this  case  did  not  supersede  the 
original  right  of  action,  but  that  the  covenant  was  still  iii 
force.    Then  the  rule  (a)  applies,  that  assumpsit  will  not  lie 
where  there  is  a  remedy  of  a  higher  nature.     Besides,  if  the 
plaintiff  were  to  recover  in  this  action,  and  were  to  sue  upon  the 
covenant  afterwards,  the  judgment  recovered  in  this  action  could 
not  be  pleaded  in  bar,  i  Burr.  9.     adly.  The  defendant  would 
be  answerable  to  the  assignees  for  this  money,  in  case  any  com- 
mission of  bankrupt  should  hereafter  be  taken  out  upon  the  act  of 
bankruptcy  committed  by  the  plaintiff  of  which  the  defendant 
has  notice.    It  was  lately  held  by  the  Court,  in  the  case  of  Vernon 
V.  Haniey  (i),  that  after  an  act  of  bankruptcy  committed,  no  pay- 
ment to  the  bankrupt  can  be  protected,  if  made  by  a  person  having 
notice  of  the  act  of  bankruptcy.  That  doctrine  was  founded  upon 
the  principle  that  the  bankrupt  is  not  a  free  agent,  and  after  the 
act  of  bankruptcy  has  not  the  legal  disposition  of  any  part  of  his 
property.     Then  if  the  money  could  not  have  been  paid  by  the 
defendant  voluntarily,  it  follows  of  course  that  payment  cannot 
be  compelled  by  any  action.  For  otherwise  this  strange  absurdity 
and  injustice  will  arise,  that  although  a  debtor,  who  has  know- 
ledge of  an  act  of  bankruptcy  cohimitted  by  his  creditor,  is 
willing  to  act  bond  Jide,  and  to  discharge  his  debt  honestly,  yet 
he  must  necessarily  be  compelled  to  bear  the  expense  of  an  action 
in  order  to  secure  himself,  which  may  be  greater  than  the  whole 
amount  of  the  demand.    And  even  suffering  judgment  to  go  by 
default  would  not  protect  him;  for  if  it  be  a  good  objection  to 
make,  he  would  be  bound  to  take  it ;  otherwise  the  assignees 
might  recover  the  debt  from  him  a  second  time. 


W  BuU,  N.  P.  198.    1  HolL  II.  /.  a.  ♦     W  Ante,  113. 
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1788.        AsHHURST)  J.    There  is  no  foundation  for  this  applicatioif 
on  either  of  the  grounds  mentioned  by  the  defendant's  coimseL 


Mmf  '^  ^  ^^^^  objected  to  the  form  of  the  action^  that  an  account 
Allaw-  stated  will  not  lie,  because  part  of  that  account  arose  on  a  part- 
nership transacHon,  and  that  as  to  that  the  plaintiff  has  a  remedy 
of  a  higher  nature.  But  by  the  stating  of  the  account,  and  in- 
troducing other  articles  not  relating  to  the  partnership,  the  na- 
ture of  the  demand  is  changed,  and  a  new  cause  of  action  arose 
independent  of  the  articles  of  covenant.  Both  parties  by  agree- 
ment consolidated  the  demand }  and  the  defendant  must  be  taken 
to  have  thereby  given  his  consent  to  consider  this  as  a  new  debt 
on  an  account  stated.  Besides,  it  is  for  the  defendant's  benefit; 
and  it  is  extraordinary  that  he  should  insist  on  being  harassed 
with  two  actions,  when  the  whole  demand  may  be  recovered  in 
one.  There  appears  to  be  as  little  weight  too  in  the  second  ob» 
jection.  It  is  objected,  that  the  plaintiff  cannot  maintain  this 
action,  because  he  committed  an  act  of  bankruptcy  so  long  ago 
as  in  the  year  1784,  though  it  was  not  followed  up  by  a  com- 
mission, nor  by  any  subsequent  steps  to  obtain  one.  If  this  ob- 
jection  were  to  prevail,  it  would  equally  holf  at  any  distance  of 
time,  though  it  were  never  in  the  contemplation  of  any  creditor 
to  sue  out  a  commission.  But  I  think  that,  apart  from  that  con- 
sideration, it  does  not  lie  in  the  defendant's  mouth  to  make  the 
objection.  Where  a  person  pays  voluntarily,  with  notice  of  the 
bankruptcy,  there  Hie  rule  holds ;  but  not  where  he  pays  by 
the  coercion  and  judgment  of  a  Court  of  law.  An  act  of  bank- 
ruptcy cannot  over-reach  a  judgment  recovered.  If  indeed  it 
were  by  collusion,  that  might  alter  the  case.  But  there  is  no 
pretence  for  sayixig  that  there  is  any  collusion  in  the  present 
•  case. 

BuLLBR,  J.  The  first  question  is.  Whether  this  action  can  be 
maintained  in  its  present  form  ?  The  parties  entered  into  articles 
of  coi-partnership,  in  which  there  is  a  covenant  to  adjust  and 
make  a  final  settlement  at  the  expiration  of  the  term.  Primd 
facie  therefore  the  plaintiff  was  entitled  to  bring  an  action  on 
the  covenant:  if  it  rested  there,  the  objection  must  have  prevail, 
cd.  But  on  the  dissolution  of  the  partnership,  the  parties  settled 
an  account.  And  it  is  to  be  observed,  that  the  account  was  not 
confined  to  matters  relating  to  the  partnership,  but  it  includes 
other  articles  for  which  covenant  will  not  lie.  Therefore  when 
the  defendant  promised  to  pay  the  balance,  there  was  an  end  of 

the 
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the  covenant.  And  even  if  no  other  articles  had  been  introduced  •  1788* 
into  the  account  but  those  relating  to  the  partnership,  I  should  — ^— — 
still  be  of  opinion  that  assumpsit  would  lie.  For  the  question  ^J^^^* 
then  would  be,  Whether  a  previous  partnership  being  dissolved,  Allak- 
n^  an  jkccouht  settled,  is  or  is  nbt,  in  point  of  law,  a  sufficient 
considemtlttti  for  a  pnomhe?  I  have  no  difficulty  in  saying  that 
it  is  (tf ),  Now  heUB  there  was  an  express  promise  by  the  defend* 
ant  to  pay  the  balance;  and  therefore  the  case  cited  from  AUeyn 
does  not  ap{>ly;  for  in  that  case  there  was  no  express  promise^ 
tt  is  objected,  that  the  judgment  in  this  action  could  not  be 
pleaded  to  an  action  brought  on  the  covenant;  but  I  think  it 
might,  if  pleaded  with  proper  averments.  For  a  plaintiff  can- 
not recover  a  double  satisfaction;  if  he  has  recovered  a  judgment 
in  one  form  of  action,  he  cannot  afterwards  recover  in  another 
for  die  same  cause  of  action.  With  respect  to  the  other  objec* 
tion,  in  support  of  which  the  case  of  Vemm  and  HmJuy  is 
cited;  there  the  payment  was  made  voluntarily  with  knowledge 
of  an  act  of  bankruptcy,  which  was  followed  up  by  a  commissbn^ 
The  assignees  can  only  recover  where  the  payment  has  been  vo- 
luntary, and  with  notice :  but  in  the  present  case  there  has  been 
no  conmiissbn,  no  docquet  was  struck ;  neither  was  there  any  in- 
tention to  sue  out  a  commission:  and  the  defendant  will  not  be 
considered  to  have  paid  this  demand  voluntarily.  If  indeed  there 
were  any  fraud,  by  the  defendant's  colluding  with  the  bankrupt 
in  suficring  a  judgment  to  be  recovered  against  him,  that  would 
be  a  different  case.  But  there  is  no  fraud  in  this  case;  the  de- 
fendant has  no  legal  defence;  and  the  action  is  right  in  point  of 
form. 

Grose,  J.  declared  himself  of  the  same  opinion  on  both 
porats. 

Rule  disdiarged* 

{a)  MomU  V.  L/vj.— Sittings  after  Michaelmas  1786,  H  GatlAOt^iar,  Bmiler^  J. 
Case  upon  promises.  The  plaintii'  and  defendant  entered  into  articles  of  partner- 
ship, which  contained  a  covenant  to  account  at  certain  times*  This  demand  arose 
upon  the  partnership  account,  for  the  amount  of  the  balance  struck ;  which  the  de* 
kndant  expressly  promised  to  payt  as  was  proved. 

It  was  objected  by  ErtKme^  for  the  defendant,  that  there  being  a  tavaami  between 
the  parties,  this  action  would  not  lie.    But  by 

BuLitu, }.  It  does  not  signify  in  this  case  how  the  debt  arose.  Here  is  an  express 
fromise  to  pay  the  balance  which  had  been  struck;  and  that  ilthc  ground  of  the 
action:  otherwise  the  objection  would  have  been  good. 

Vcnlict  for  plaintiS 

K  k  a  Th« 
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saiurda^  The  King  against  Francis. 

A  new  trial  A  VERDICT  having  been  found  for  the  defendant  in  » 
^nt^  in  ^  ^  vkirranto  information  to  shew  by  what  authority  he 
mn  informi-  claimed  thc  office  of  alderman  of  Camhii^f  a  new  trial  was 
ture  of  a  qmo  moved  for  on  the  ground  that  the  verdict  had  been  given  against 
^/I^IH;^  the  weight  of  evidence.  It  was  objected,  on  shewing  cause,  that 
V.  Rajtaii,  no  new  trial  could  be  granted  in  an  information  in  the  nature  of 
75>*^°  a  quo  warranto i  for  which  The  King  v.  Bennet(a)  was  cited, 
[mtUt\^.  where  a  new  trial  was  refused,  the  Judges  being  equally  divided 
6£tfii,3x6.]  upon  the  question.    But 

The  Court  granted  a  new  trial:  saying,  that  of  hte  yean  a 
quo  warranto  information  had  been  considered  merely  in  the  na- 
ture of  a  civil  proceeding;  and  that  there  were  several  instances 
since  tbp  case  in  Strange  in  which  a  new  trial  had  been  granted. 

(«}  ^.  xor. 


^^i^    the  King  against  The  Lord  of  the  Manor  of  Hendok, 
r>^>.^7^rz:.^  and  Richard  Troward,  Steward  of  the  Manor. 

ri**S"*  J^^^KINE  and  Wood  shewed  cause  against  a  rule  for  grant- 
63a.]  '  ing  a  mandamus  to  the  lord  and  steward  of  the  manor  of 

^^ill^^'^.  Hendon,  to  admit  ope  Rankin  to  a  copyhold.  Bonbam^  who  was 
°^<  tj^"°°  originally  possessed  of  this  estate,covenantedtoassignand  surren- 
copyhtfia  is  der  to  Goodrich s  which  covenant  the  homage  had  presented  at  a 
on'accwnt*'  ^ourt,  and  thc  consideration-money  was  paid,  but  no  surrender 
of  a  din-  was  ever  made  to  him.  Goodrich  then  assigned  to  Rankin  his  in- 
r^c^g  terest,  and  Bonham  surrendered  to  RaaUn^  who  now  claims  to  be 
the  fine  to     admitted.  They  resisted  this  application  on  the  eround  that  no 

be  paid,  the     *-.,,  '  .,  ,..^, 

Court  wiu  nnc  had  been  ever  paid  to  the  lord  for  the  conveyance  to 
J^rJ/tr""  ^^^'''^*»  «nd  that  this  was  a  mode  of  cheating  the  lord  of  his 
compel  the    fincs;  that  bcfore  Rankin  was  admitted,  he  ought  to  pay  both 

lord  to  ad-      ,  01-/ 

mit  without  examming  the  right  to  the  fine ;  for  no  right  to  the  fine  can  arise  till  admittance.— A 
covenant  made,  by  a  copyholder  with  a  itranger,  to  amgn  and  surrender  hit  copyhold  to  him,  which 
covenant  is  afterwards  presented  by  the  homage,  does  not  give  thc  lord  any  right  to  a  fine^— ^.,  a 
copyholder,  covenants  to  assign  and  surrender  to  JS,,  which  covenant  ia  presented  by  the  homage; 
but  before  any  surrender,  B.  assigns  his  interest  to  C.  to  whom  A,  surrenders ;  C  has  a  right  to  be 
admitted  on  payment  of  a  fine  for  his  own  admittance  only. 

the 
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the  fines  which  were  due.    Lord  Hardmncke  held  that  assignees     1 788. 
of  a  bankrupt  ought  to  be  admitted.  If  Goodrich  had  acted  merely 


The  Kino 


'/ 
'■'>» 


ES  an  agent  for  Ratdan^  it  might  have  been  otherwise  •,  but  that  ^^J^^ 

was  not  the  fact.  The  Lord  of 

•  It  the  MtiK* 

Bearer^  and  Liycester^  centra,  were  stopped  by  of 

Tie  Comn^  who  said^  that  the  reason  assigned  was  not  suffi-   Hihdon. 
cicnt  to  warrant  them  in  refusing  the  application.     That  they  //zyU^^^/^^*^ 
had  frequently  dechred  they  would  give  no  opinion  respecting '^^^^  ^  ^  -  *'^' 
the  lord's  fine  («)  on  an  application  by  a  tenant  for  a  mandamtu  ^^' A*^^^  "'  '^ 
to  be  admitted^  because  dns  lord  has  no  right  to  the  fine  at  all    -^'^  ^^^ 
till  admittance.    All  the  lord  has  a  right  to  require  is  to  have  a 
tenant  \  and  here  he  had  one  during  the  whole  time.     And  they 
said  that  any  private  agreement  between  Bonbam  and  Goodrich^ 
not  followed  up  by  a  surrender  of  the  estatCi  could  not  give  the 
lord  of  the  nuinor  any  right  to  a  fine,  notwithstanding  it  was 
presented  by  the  homage. 

Rule  absolute  for  a  mandamus  {b). 

(a)  Vide  Cm.  Car.  X96.  (*)  Vide  R,  v.  Rametfy  ante,  197. 


Lempriere  and  Another,  Assignees  of  John  Syedb,   Saturday, 
a  Bankrupt,  against  Pasley.  "^^^^-^^^^ 

Hj^ROVER  was  brought  by  the  assignees  of  the  bankrupt  An  assign- 
•*•   to  recover  the  value  of  about  fifty  tons  of  ^raziletto^J^^^^^ 
wood,  of  which  the  defendant  had  taken  possession  under  an  as-  as  a  collate 
SJgnment  from  Syds  the  bankrupt,  before  his  bankruptcy,  and  a  for7dkbt? 
Ull  of  hdinff  indorsed  by  him  afterwards.    The  particular  cir-  »°«* « .«>^- 
cumstances  were  as  follows :  5^a/  having  received  advice  on  dorsement 
the  a4th  of  November  1786,  from  his  correspondent,  who  re-  ^^^^^ 
sided  at  New  Providence^  by  a  letter  dated  the  28th  of  Septemher  good  as 
1 786)  that  he  was  about  to  ship  the  gpods  in  question  on  board  a^g^\  of 
the  Elizabeth^  which  would  sail  in  seven  weeks,  on  his  fSyeds^J  *5  a«»gnor, 
account ;  and  having  procured  insurance  to  be  made  on  the  28th  mittcd  an 
of  November,  applied  to  the  defendant  the  same  day  to  advance  Jl^^'b^!^ 
money  on  the  security  of  these  goods,  and  of  the  policy  of  in-  ^^V^  ^^ 
surance  thereon.     5^^  was  at  this  time  already  indebted  to  the  le\ht  gwds 
defendant  in  the  sum  of  190/.  and  upwards,  and  this  latter  3"^^*^'°* 

oftbebUlof 
ladjag.  Goodi  delivered  to  a  person  claiming  them  wrongfully,  who  pays  freight  and  other 
chirgcs>  cannot  be  detained  for  those  expenses  against  the  r^tful  owner  (a). 

(tf^  Vide  J?atf«ifM  ▼.  Hibhart^  p.  3  vol.  406.;  and  JitUntM  v.  Smith,  p.  4  vol  161. ;  that  a  bill 
•of  tale  of  a  ship  at  sea  it  void  bv  stat.  96  Gn,^,  r.  17.;  unless  the  certificate  of  the  registry  be 
recited  tbeiein;  and  as  to  the  effect  of  such  conveyaoces  of  the  property  in  ships.  [3  £aa,  f  gg. 
IDiad^a.    iCaai.IL46.    4nud.i»i.] 

agreed 


Fa  f  LET. 
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1788.  agreed  to  advance  him  200A  more  on  his  note  of  hand,  provided 
— — -  the  goods  in  question,  with  the  policy,  were  assigned  over  to 
mEEB  ^^°*  ^  *  coUateral  security  for  both  those  sums.  '  T*his  vrap 
•Tfilt.  ^^^^^^S^Y  done  by  an  instrument,  stamped,  dated  the  29*  of 
November  1786,  as  follows:  "  These  are  to  certify,  that  I  JJ!fn 
«  Syeds-f  of  London^  ship-broker,  having  effects  in  the  hands  of 
**  Messrs.  Tinker  and  Forbes^  merchants,  of  New  Providence^ 
«<  and  having  received  advice  from  them,  by  letters  dated  the 
«  aSth  and  30th  of  September  hst,  that  they  had  engaged 
<<  freight  to  ship  on  board  the  Elizabeth^  isTc.  bound  for  this 
<<  port,  who  would  sail  in  November  1786,  about  50  tons  of 
<<  braziletto  on  my  account,  I  do  hereby  engage  and  oblige 
<'  myself,  my  heirs,  executors,  administrators,  or  assigns,  to 
<«  assign,  deliver,  and  set  over,  to  John  Paslej^  Esq.  i^c.  the 
«<  whole  of  the  said  braziletto  shipped  on  board  the  said  ship 
<'  Elizabeth f  in  consideration  of  400/.  being  advanced  to  me  by 
«*  the  said  John  Pasky^  as  a  security  for  the  payment  of  my 
<*  notes  of  hand  given  him  for  the  money  received  by  me  from 
^  him.  And  further,  I  oblige  myself  to  deposit  in  his  hands 
«  the  policy  of  insurance  made  on  the  said  braziletto ;  and  as 
<<  soon  as  the  bill  of  lading  is  transmitted  to  me,  to  indorse  aiid 
<«  deliver  the  same  over  to  him  (the  defendant),  his  heirs,  isfc. 
"  And  further,  it  is  to  be  understood  that  if  the  said  braziletto 
«<  by  any  accident  should  not  produce  to  the  said  John  Pasky 
<*  the  amount  of  the  said  400/.  advanced  to  me,  I  engage  ioay- 
«  self,  my  heirs,  Isfc,  to  piake  the  same  dcgcicncy  good  on 
«  demand.  And  if  the  said  braziletto  should  produce  more 
«<  than  the  above  sum  advanced  me,  after  all  charges  and 
«« interest  are  paid,  the  balance  of  the  same  remaining  is  to  be 
w  placed  to  my  credit."  Signed  and  sealed  "  John  Syds^  The 
policy  and  the  letters  of  advice  weredcposited  with  the  defendant 
at  this  time ;  and  the  bill  of  lading  was  indorsed  over  to  him  as 
SQon  as  it  arrived,  but  not  till  after  the  act  of  bankruptcy,  which 
was  on  the  2d  of  February  1787,  and  the  commission  issued  on 
the  loth.  On  the  arrival  of  the  ship  in  Jpril^  the  goods  were 
delivered  by  the  captain  to  the  defendant,  who  paid  the  freight 
and  charges  thereof.  No  tender  was  made  by  the  plaintifis  of 
the  amount  of  these  charges  when  the  goods  were  demanded. 
As  to  which  Grose^  J.  making  his  report,  said^that  it  appeared 
very  clearly  that  the  defendant  was  resolved  to  dispute  the  ques- 
tion as  to  the  right  of  possession  to  these  goods,  and  therefore  it 
would  have  been  nugatory  to  have  tendered  the  freight  to  him. 

The 


Pasut. 
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The  principal  question  was,  What  right  passed  under  the  assign-    1 788. 

meat  to  the  defendant;  and  whether  he  had  a  right  to  retain  pos-  r 

session  as  a^i^st  the  assignees,  the  bill  of  lading  not  having  been  ,^^^'^ 
indorsed  to  him  till  after  the  baqjmiptcy.  He  was  of  opimon^  p?!f,^ 
under  those  circumsUnces,  that  the  legal  property  of  the  goods 
remained  in  the  bankrupt  till  the  indorsementi  and  that  he  could 
not  devest  himself  of  it  after  his  bankruptcy,  in  prejudice  to  the 
rest  of  his  creditors;  and  therefore  refused  to  nonsuit  the  plain- 
tiflfs,  who  thereupon  obtained  a  verdict.  A  rule  having  been 
granted  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  granted; 
.  Bfarcroft  and  ErsUne  shewed  cause.  The  question  b.  Whe- 
ther the  property  in  these  goods  passed  from  the  bankrupt  before 
the  time  of  his  bankruptcy?  for  if  not,  nothing  that  he  could 
dp  afterwards  could  transfer  that  property.  Now  all  that  passed 
before  the  act  o(  bankruptcy  rested  in  agreement  merely.  There 
was  npthing  which  amounted  to  an  actual  legal  assignment ;  it 
was  only  an  agreement  to. assign  when  the  goods  should  arrive. 
The  instrument  itself  does  not  purport  on  the  face  of  it  to  be 
^  absolute  transfer  of  die  property.  That  could  only  pass  by 
the  indorsement  and  delivery  of  the  bill  of  lading;  and  that  was 
done  too  late,  b^ing  ufter  the  act  of  bankruptcy.  As  to  the  de- 
livery of  t]ie  policy,  that  never  can  be  contended  to  be  an  assign- 
ment of  t^  goods,  and  therefore  may  be  laid  out  of  the  case. 
As  to  the  freight  not  having  been  tendered  by  the  plaintiffs,  it 
was  not  necessary  in  pomt  of  law  to  be  done.  If  the  defendant 
had  no  right  to  the  goods  as  against  the  assignees,  be  cannot  raise 
a  new  lien  upon  them  by  his  own  wrongful  act.  In  this  case 
hif  possession  is  a  tort.  The  freight  was  not  paid  by  him  by  the 
authority  of  the  plaintiffs,  or  for  their  benefit ;  he  did  it  in  his 
own  wrong.  But  a  lien  is  a  right,  and  a»  such  cannot  be  de- 
rived from  a  wrong.  The  freight  was  not  tendered  by  the 
plaintiffs,  because  they  meant  to  dbaffirm  all  the  defendant's 
acts*  But  besides,  there  is  another  answer  in  point  of  fact ;  for 
upon  application  beiqg  made  to  the  defendant  for  these  goods,  he 
absolutely  refused  to  give  them  up,  and  insisted  upon  bis  right 
to  them,  and  his  determination  to  dispute  the  question.  This 
conduct  rendered  any  tender  unnecessary. 

PiggBft  and  S.  H^wpoJ,  in  support  of  the  rule,  argued,  first, 
that  on  general  principles  of  equity  the  defendant  w^  entitled 
to  retain  possession  of  the  goods  in  question ;  and  if  he  would  of 

course 
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1788.     course  obtain  relief  in  a  Court  of  Equity  under  these  circttnf- 
"  stances,  this  Court  will  not  unnecessarily  compel  him  to  seek  thst 

pkiKRB     ''c^i^f  i"  another  mode  than  the  present,  and  at  a  great  increase 
/f  MjJt     °^  c^cpcnse.  The  assignees  of  the  bankrupt  must  stand  exactly  in 
his  situation,    tf  he  would  have  been  bound  by  this  agreement 
with  the  defendant,  they  who  represent  him  must  equally  be 
bound  by  it.    Now  here  the  bankrupt  became  a  trustee  for  the 
defendant  by  the  original  contract.     Salk.  449.     Ex  parte  Bjas^ 
I  Ati,  124,     And  therefore,  if  no  bill  of  lading  had  existed  in 
this  case,  the  assignees  would  equally  have  been  bound.    Now 
it  is  not  disputed  but  that  the  defendant  had  an  equitable  lien 
on  these  goods  before  the  act  of  bankruptcy  was  committed,  and 
that  the  bankrupt  himself  would  have  been  bound  by  it;  thto 
unless  it  can  be  shewn  that  the  transaction  was  fraudulent,  that 
lien  cannot  be  devested  by  the  act  of  bankruptcy,  because  the 
bankrupt  could  transfer  no  more  right  to  the  assigness  in  these 
goods  than  he  himself  possessed ;  and  it  appears  clearly  that  be 
had  only  a  qualified  right  in  them,  namely,  subject  to  the  de- 
fendant's lien.    The  transaction  is  perfectly  fair.    Notice  was 
sent  to  the  bankrupt  that  these  specific  goods  were  about  to  be 
shipped  on  his  account;  the  name  of  the  vessel  was  mentioned, 
and  the  probable  time  of  her  sailing ;  the  goods  were  insured. 
All  the  letters  and  documents  were  laid  before  the  defendant; 
and  on  the  faith  of  these,  and  the  policy's  being  put  into  his 
hands,  he  entered  into  the  agreement,  and  advanced  his  money. 
No  other  security  could  have  been  taken  by  him  at  the  time,  for 
the  bills  of  lading  were  not  then  arrived.    It  is  material  to  con. 
sider  that  this  question  does  not  arise  between  the  defendant  and 
a  creditor  under  an  execution,  or  a  A?/iJ^  purchaser  under  the 
bill  of  lading;  for  such  persons  claim  adversely,  and  the  law  in 
that  case  favours  him  who  gets  possession  first  under  a  legal  title, 
without  notice  of  the  previous  lien.    But  the  plaintiffs  are  pri- 
vies to  the  bankrupt's  estate,  and  therefore  stand  in  a  difiercnt 
situation  and  are  liable  to  the  same  equities  which  the  bankrupt 
himself  would  have  been*     The  case  of  Brown  v.  HetUbcote  {a) 
is  decisive  of  this  question.    There  mUiams  and  his  partner 
gave  a  bond  to  the  defendant  for  laoo/.,  and  by  way  of  coUateral 
security  assigned  to  him  on  the  same  day  two  ships  then  atsea*, 
and  also  delivered  to  him  rfiirteen  biUs  of  lading  and  policies  of 
insurance  of  the  cargoes,  the  latter  of  which  were  indorsed  to 

■  .  ,    {a)  1  Aik.  z6o. 

him. 
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hito^  but  the  former  were  not.     Williams  became  »  bankrupt,     1788. 
snd  a  bill  was  brought  by  the  plaintiflF  as  his  assignee  for  the    ' 
,goods,  insbtingf  as  in  this  case,  on  the  circumstance  of  the  de^     p^ibke 
fendant's  not  havuig  been  put  in  possession  of  them  at  the  time.    ^^^^^, 
But  Lord  Httrdwkke  was  clearly  of  opinion  that  he  was  entitled 
to  retain  possession  of  every  thing  till  his  debt  was  satisfied. 
His  lordship  in  that  case  expressly  recognised  the  principle  con- 
tended for,  that  assignees  must  take,  subject  to  all  equitable 
liens  against  the  bankrupt  himself.  The  very  objection  was  taken 
in  that  case  that  the  deed  was  not  an  absolute  assignment ;  Lord 
HarJ'uncke  admits  that  it  was  not,  but  says  that  there  was  suffi- 
cient on  the  face  of  it  to  shew  that  the  defendant  had  a  charge  and 
lien  on  the  goods.    He  also  gave  it  as  his  opinion  that  assign- 
ments of  goods  and  property  at  sea  could  not  have  been  intended 
to  be  controlled  by  the  21  Joe.  r.  19.  because  it  is  impossible  to 
make  an  actual  delivery  of  goods  so  circumstanced.  And  lastly, 
be  relied  upon  the  circumstance  that  ^ery  thing  in  the  possession 
of  the  bankrupt  which  could  shew  a  right  to  the  goods  had  been 
delivered  up  to  the  defendant.    The  circumstances  here  are  as 
nearly  similar  as  can  be}  for  though  it  is  stated  in  that  case  that 
the  bills  of  lading  were  delivered  to  the  mortgagee,  yet  they 
were  not  bdorsed,  and  therefore  the  strict  legal  property  did  no 
more  pass  in  that  case  than  in  the  present.    But  an  equitable 
lien  attached  upon  the  goods;  and  as  it.  was  lawful  for  the 
bankrupt  to  enter  into  such  a  contract  at  the  time,  and  he  did 
every  thing  which  was  possible  in  the  nature  of  the  case  to  part 
with  his  right  to  the  goods,  and  subject  them  to  this  onus,  his 
assignees  cannot  take  them  discharged  of  it.    If  the  defendant 
had  rested  his  title  merely  on  the  indorsement  and  delivery  of 
the  bill  of  lading,  there  might  have  been  some  weight  in  the 
objection  made  on  the  other  side  j  but  the  indorsement  must  be 
taken  to  have  relation  back  to  the  former  agreement.    If  it  be 
contended  that  the  title  of  the  assignees  relates  back  to  the  time 
of  the  act  of  bankruptcy,  still  that  only  goes  to  set  aside  mesne  as- 
signments between  the  act  of  bankruptcy  and  the  commission  (a), 
and  cannot  devest  the  equitable  title  of  a  bmijide  creditor  who 
claims  prior  to  the  act  of  bankruptcy ;  for  the  doctrine  of  rela- 
tion is  a  fiction  of  law,  and  cannot  work  a  wrong.  But  if  the  re- 
lation to  the  act  of  bankruptcy  is  to  take  place,  the  other  relation 
will  also  bold;  and  the  indorsement  and  delivery  of  the  bill  of 

(a)  Kiggilr.  Phjer,  Safi,  III. 

lading 
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;i7&8.     hdii^g  wiU  v^st  the  l^gal  property,  in  the  defendant  as  fifom  t)ie 

■      ggrecqicnt*  Sointbccascof  attornincnt,  i  Ihit.  310.  which  has 

WW     ^^^^^  ^^  ^be  timp  of  the  feoffment.    Or  a  fine,  which  has  re- 

u^mh     l^n  bs^ck  to  the  covenant  to  lead  the  uses.     1  Sbovf.  298.   Or 

^•"'*    jusamtion  to  presentation.    Sir  JT.  7^«r/,  428.    This  case  can- 

^at  b^  distinguished  from  that  of  Brown  v,  Hiotbcofe  upon 

priociple. 

Cur,  adv.  vfik. 

As^iHURST,  J.  WW  delivered  the  opinion  of  the  Court. 
After  stating  the  f;|cUTr-Two  questions  have  been  nude  \  firsts 
Whether  the  plaintiff  could  at  any  taU  recover  in  this  action 
Mrithput  first  tenderling  the  freight  and  charges  ?  Secondly,  wluch 
is  theprii^cipil  question.  Whether  the  defendant  on  the  drcum- 
f  tances  of  the  case  has  pot  such  a  property  as  entitles  him  to 
hold  against  the  plaintiffs  ?  As  to  the  first  question,  the  Court 
^ve  already  intimated  an  opinion^  namely,  that  if  the  defeAd- 
^t  is.  t9  be  considered  ?8  a  mere  wrong-doer»  the  plaintifis  would 
l>^ve  poocpasipn  to  tender  him  an  indeninification  for  expenses 
iQCurred  by  him  in  order  Xo  obtain  a  wrongful  possession.  But 
the  $econ4  question  is  a  material  one.  In  order  to  the  discussing 
of  which,  I  shall  lay  dow^  the  following  principles,  which  appear 
to  me  to  be  dear.  As  between  a  person  who  has  an  fjuUM 
lien  and  a  third  person,  who  purchases  die  thing  for  a  valuable 
conside^tion,  and  witbpift  notice,  the  prior  equitable  lien  shall 
not  over-reach  the  titl^  of  the  vendee.  For  the  title  of  him  who 
b#is  bodi  a  fair  possession  ai^d  an  equitable  title  shall  be  preferred 
to  that  of  a  mere  equitable  interest.  But  as  between  the  person 
who  has  tl^e  equitable  lien  and  the  assignees,  if  the  lien  subsisted 
Wore  the  bankruptcy,  they  shall  never  recover  or  retain  the  thing 
without  discbafglpg  the  money  due.  The  party  who  has  the 
equitable  lien  ought  not  to  be  on  a  foQting  with  the  rest  of  the 
creditors,  for  whom  the  asi^gnees  arc  trustees  \  for  the  creditors 
9t  l§rge  trusted  tQ  ^  personal  credit  i  but  be  who  has  the  Ueo 
never  gave  a  personal  credit,  but  trusted  to  the  thing.  The  mo- 
x\^y  lent  to  the  ban]a:^pt  i^ould  never  have  become  a  part  of  the 
assets  of  the  baxikr^pt,  had  itnp^  b^ep  lent  upon  the  credit  of  the 
thing  pledged;  and  yrix^n  the  money  is  taken  out  of  the  bank- 
rupt's effects  and  repaid,  they  arc  p^y  just  where  they  would 
h^vc  been  if  the  money  had  never  been  advamced.  As  between 
the  person  having  the  lien  and  the  assignees,  they  must  stand  in 
the  place  of  the  bankrupt,  and  take  his  property,  subject  to  all  the 

eqmtaUe 
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eqnitahle  Uens  CO  which  it  would  have  been  aubject  in  die  hands     1788. 
of  the  bankrupt  himsdt    B7  the  act  of  bankraptcy  they  only 


get  the  1^  right.    The  bankrupt  himself  had  the  legal  right     ^^^^^ 
before  the  bankruptcy,  but  he  could  nerer  retain  the  thing     ^mhut^ 
^panst  the  lien,  without  paying  the  money  borrowed.  3o  nei-    ^^*'''^' 
ther  can  the  assignees.  Mipr  if  the  party  obtams  the  possession, 
can  they  get  it  firom  him  without  paying  the  money  adnnced. 
For  the  retaining  the  thing  agreeable  to  a  lawful  stipulation  be- 
tween him  and  the  bankrupt,  previous  to  the  bankruptcy,  can 
never  even  in  a  Court  of  law  be  said  to  be  a  vrrongful  conversion. 
If  the  case  rested  on  principles  of  reasoning  only,  I  shofld  have 
very  little  doubt;  but  this  reasoning  is  likewise  supported  by 
authority.   I  will  first  premise,  as  a  gnuind,  that  whatever  may 
be  set  off  in  a  Court  of  Equity,  on  the  ground  of  &»,  may  like- 
wise be  set  off  in  an  action  of  trover.    This  was  expressly  laid 
down  by  Lord  MansfieU,   in  the  case  of  Oreen  v.  FamMit^ 
4  Burr.  22x9.  Taking  that  position  to  be  hw,  the  case  of  Awn 
▼•  Heathcotff  i  jfti.  160.  applies  very  strongly  to  this  cas^  There 
Williams  and  his  partner  gave  a  bond  to  HtathcoU  for  i  aooil,  and 
the  same  day  by  deed  assigned  to  him  the  goods  in  two  dups. 
then  at  sea,  and  also  delivered  to  him  thirteen  bills  of  lading  and 
pcdicies  of  insurance,  the  latter  of  which  were  indorsed  to  him, 
but  the  bills  of  lading  were  not:  and  a  bill  was  brought  by 
the  assignees  of  Williams^  insisting  that,  as  WilHams  had  acted  as 
visible  owner  of  the  ship  and  cargo,  which  were  never  put  into 
the  possession  of  the  defei^dant,  the  plaintifi  were  entitled  to  them 
for  the  benefit  of  the  creditors.    But  the  Court  was  of  opimon 
that,  every  tMng  which  could  shew  a  r^ht  to  the  ship  and  cargo 
being  delivered  over  to  HeaibcoUf  the  bankrupt  could  no  longer 
be  said  to  have  the  order  s^nd  disposadon  of  them ;  and  therefore 
the  case  did  not  fall  within  the  meaning  of  ai  Jac.  1.  c.  19.,  and 
consequently  that  HeaAcoU  had  a  right  to  retain  the  riup  and 
cargo  till  the  money  was  paid.   That  case  is  very  similar  to  the 
present ;  for  though  there  was  an  assignoiiftt  of  the  bill  of  lading,^ 
and  here  only  an  agreement  to  assign,  yet  that  makes  no  diSer- 
ence,  as  neither  conveys  more  than  the  equitable  title.    There 
is  a  case  in  Brown*^  Rep.  125.  of  Falkener  v.  Case^  which,  though 
very  shortly  reported,  seems  to  apply  to  die  present.  But  I  cite 
it  from  a  MS.,  note  which  is  somewhat  more  fulL 

In  Chancery.    November  aist,  1781.    FaUemr,  executor  of 
Crotifder^  against  Case  and  Others.—  Case  owing  6000/.  to  Crovy- 

der^ 
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1 78s.    i&r,  on  bond,  with  some  arrears  of  interest,  for  securing  the  same 

in  .^rii  1777  gave  Crotufder  a  bill  of  sale  of  three  ships,  the 

rmuE     ^^^f  which  had  lately  sailed  from  Liverpool  to  Jamaica^  the 
^iii/#^    Fancy  then  lying  in  the  dock  at  Liverpool^  and  the  Anna^  then 
building ;  «  And  all  policies  of  insurance,  sum  and  sums  of 
<<  money  whatever  then  insured  or  to  be  insured  upon  the  ssud 
^  ships  or  vessels,  or  any  of  them,  to  hold  the  said  three  several 
<<  ships  or  vessels  and  other  the  premises  to  the  testator,  his  exe- 
«<  cutors,  faV.  as  his  and  their  own  proper  goods  and  chattels." 
And  Cast  covenanted  that  he  would  <<  from  time  to  time  at  his 
.  <<  own  proper  charges  cause  the  same  three  ships  to  be  sufficient* 
<'  ly  and  properly  insured,  and  to  continue  the  same  insured, 
<<  whilst  the  same  vessels  should  respectively  be  out  of  the  said 
<<  port  of  Liverpool  upon  any  voyage  whatsoever  ;  and,  in  case 
<«  of  any  loss,  should  and  would  pay  the  money  due,  and  to  be 
''  recovered  upon  any  such  policy  or  policies  of  insurance  to 
<'  the  said  T.  Crowder^  his  executors,  t^c.  for  the  purpose  of 
^  paying  and  satisfying  to  him  or  them  the  said  6ooo/.  and  all 
<'  interest,  and  other  money,  due  and  to  become  due  to  him  on  the 
*^  said  bond  ;"  with  a  proviso  for  redemption  before  ist  August 
then  next     The  Fancy  and  Anna  lay  at  Liverpool  for  some  time 
after  the  bill  of  sale  was  executed.    The  Baneit  returned  to 
Liverpool^  and  sailed  on  another  voyage;  but  Crowder  never  took 
possession  of  any  of  them.    Soon  after  the  Banett  had  sailed  in 
'January  1 778,  Crowder  applied  to  Case  to  deliver  up  to  him  the 
several  policies  he  had  covenanted  to  get  efiected  on  the  respec- 
tive ships.     It  then  appeared  that  Case  had  insured  in  London 
upon  the  ship  Fancy  2000/.  and  a  large  sum  upon  her  cargo  in 
the  same  policy  with  one  Barclay  an  insurance^broker,  who  re- 
tained the  policy  as  a  security  for  the  premiums,  and  also  for  the 
balance  due  from  Case  on  his  general  account ;  and  Case  was 
therefore  not  able  to  deliver  it  over  to  Crowder  g  but  he  informed 
him  that  such  insurance  had  been  made,  and  offered  to  give  him 
an  order  to  recover  in  case  of  loss,  and  deliver  to  him  another 
policy  on  the  same  ship  for  600/.  which  had  been  efiected  in 
Liverpool.    On  the  23d  March  1778  a  commission  of  bankrupt 
issued  against  Case^  and  it  was  not  disputed  in  the  arguments  that 
he  had  committed  acts  of  bankruptcy  in  November  1777,  but 
it  was  not  so  alleged  in  either  the  bill  or  answer.    The  ship 
Fancy  was  captured  by  an  American  privateer  on  the  coast  of 
Africa  on  the  6tb  March  1778,  and  as  soon  as  Crowder  heard 

of 
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of  it,  which  was  not  till  the  beginning  of  July  1778,  he  applied     1788. 
to  Barclay  to  give  up  the  policy»  who  refused  unless  he  would  ■ 

paj  the  balance  of  the  account  due  from  Case^  which  was  ^^^^ 
779/.  1 1/«,  and  indemnify  him.  Crowder  declined  to  do  this,  ^«««<' 
but  the  assignees  acceded  to  these  terms,  and  possessed  themselves 
of  the  policy,  and  thereupon  received  from  the  bulk  of  the  under* 
writers  the  amount  of  their  subscriptions.  Crowder  filed  a  bill  In 
ISlary  1 779,  againist  the  bankrupt  and  the  assignees,  praying  that 
the  assignees  might  be  decreed  to  account  with  him  for  all  the 
money  received  from  these  two  policies ;  and  in  case  any  part  of 
such  money  was  received,  that  the  assignees  might  either  recover 
and  pay  the  same  to  him,  or  deliver  the  said  policy  of  insurance 
in  their  hands  to  the  plaintiflF,  and  consent  to  his  receiving  the 
liioney  due  on  both  policies,  and  empower  him  to  make  use  of 
their  names  for  recovering  and  receiving  it,  on  the  plaintiff's  in- 
demnifying them  therein;  which  he  thereby  agreed  and  offered 
to  do.  After  the  defendants  had  put  in  their  answer,  wz.  26th 
February  1780,  Cmuder  died.  And  the  suit  was  revived  and  car- 
ried on  by  the  executor  of  Cromfder.  Kenyan^  for  the  plaintiff; 
stated  the  facts,  and  acknowledged  that  no  delivery  accompanied 
the  bill  of  sale ;  and  that,  from  not  having  uken  possession,  the 
plaintiff^  must  give  up  all  claim  to  the  ships.  The  whole  question 
is  upon  the  policy  of  the  ship  Fancy ;  and  he  contended  that 
though  the  ships  did  not  pass,  the  policies  of  insurance  did  pass. 
By  the  bankrupt  laws,  nothing  passes  to  the  assignees  but  what 
the  bankrupt  was  in  possession  of  at  the  time  of  his  bankruptcy, 
clear  of  any  special  lien  thereon.  The  Solicitor-General  {^Mani» 
field)  for  defendant, — ^In  this  case,  if  the  bankrupt  had  remained 
solvent,  it  would  have  entitled  Crtywder  to  come  for  performance 
of  the  agreement.  This  policy  (meaning  that  made  in  London) 
rested  in  the  hands  of  the  bankrupt.  Ryal^i.  Rowles^  i  Ves.  348. 
375.  This  is  merely  an  equitable  assignment  of  the  policy,  and 
within  the  cz^toiRyals.  Rowies.  But  besides,  these  defendants 
innst  on  an  act  of  bankruptcy  so  early  as  November  1777,  ^^^  ^ 
that  were  in  Nov.  1777,  it  is  incumbent  on  the  plaintiff  to  make 
out  that  the  covenant  in  1 777,  unaccompanied  with  delivery,was 
an  actual  assignment.  Thomson  for  the  plaintiff.^It  is  perfectly 
immaterial  whether  the  act  of  bankruptcy  was  in  November 
1777  or  not,  for  the  plaintiff^s  title  depends  on  the  deed  in 
jtpril  1777.  This  is  a  clear  assignment  in  equity  of  all  policies 
to  be  made  subsequent  to  that  deed.    The  policy  on  the  Fancy, 

was 
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1788.     was  made  in  July  1777,  and  the  assigtieicB  are  bound  by  all  die 

covenants  of  ihc  bankrni^t.     Tajiar  v.  Wheeler^  a  Vem.  564. 

mi*mV.  "^^  London  policy  ^«^  not  in  the  castody  of  the  bsinknipt,  but 
against  in  thc  possession  of  Barckyy  who  had  a  special  Hen  upon  it 
Crowder  was  in  die  situation  bf  a  second  inortgagee  of  this  policy. 
This  is  not  within  the  ai  Jae.  1.  being  a  chose  in  action.  In 
case  of  a  pawn  the  condiddn  is  personal,  and  die  executor  of 
thc  pawner  cannot  redeem  it.  Telv.  178.  Lord  ChmciJbr 
asked,  Whether,  in  case  of  a  pawn,  the  assignees  can  claim  it  if 
the  bankrupt  do  not  redeem  it  prior  to  the  act  of  bankruptcy? 
In  case  of  ships  at  sea,  where  actual  possession  cannot  be  giTcn^ 
symbolical  possession  is  sufficient.  Kenyon,  in  reply,  obsenred, 
that  if  a  person,  prior  to  his  bankruptcy,  enter  into  a  cofcnant 
that  binds  the  property,  diat  property  is  subject  to  die  covenant. 
The  statute  of  James  does  not  apply  to  the  argument  the  Solici- 
tor-General  draws  from  it.  In  this  case  the  property  was  not  in 
the  hands  of  Caset  not  could  furnish  him  with  fidse  credit.  It  is 
said  Barclay  held  the  property  for  the  bankrupt :  bht  he  hdd  it 
for  Crowder.  This  policy  was  in  fact  a  pledge,  or  pawn.  And 
if  the  statute  of  King  James  had  not  existed,  there  never  was  a 
clearer  case.  11>e  Lord  Chancellor  admitted,  that  if  the  question 
had  been  concerning  a  bond,  or  any  chose  in  acdon,  that  had  re- 
mained in  the  possession  of  the  bankrupt  at  the  time  of  die  bank« 
ruptcy,  it  would  have  been  within  the  statute  of  King  Jamu. 
The  question  therefore  is  upon  the  application  bf  ithat  statute  to 
this  case.  In  April  1 777,  Case^  having  assigned  over  the  vessel, 
assigned  all  policies  to  Crowder^  in  consideration  of  a  debt  doe  at 
the  time,  and  therefore,  as  to  consideration,  the  transaction  is 
valid.  In  July  following  he  made  a  pdicy  on  the  Faticyf  but 
the  broker,  being  then  his  creditor,  would  not  part  with  the  po- 
licy till  he  had  been  paid  what  was  due  to  him ;  and  Case  agreed 
that  the  policy  should  lie  with  the  broker  as  a  security  for  paying 
that  demand.  There  seems  to  me  to  be  no  difierence  in  cases 
where  efiects,  which  have  been  in  possession  of  the  pawner,  are 
pledged,  or  goods  that  he  has  a  property  in  are  left  in  the  hands 
of  a  third  person :  for  I  consider  them  equally  as  pledges.  TUl* 
ing  this  as  zfanvn,  I  should  consider,  first,  what  the  case  would 
be  if  the  sUtute  of  James  did  not  afiectit ;  and  then  what  eflect 
that  statute  has.  If  there  were  no  such  statute  in  the  pitsent 
case,  it  would  be  clear  that  die  plaintiff  did  obtain  that  intertst 
%hich  he  is  now  seelung  in  Ac  subject  The  poUcy  of  insurance 

was 
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"^nB  in  Barekft  hands,  and  Cnmder  in  equity  acquired  a  right     1788. 
in  thai  policy;  and  dus  Court  would  not  turn  lum  round  to  -—*—*-* 
aeek  his  relief  s^inst  Case.    It  is  dear,  ibstilicted  from  the  sta-     txiwt 
tttte,  that  whatever  binds  a  subject  of  property  in  the  hands  of    w^''j[]^. 
the  banlorupt  will  bind  it  in  the  hands  of  the  assignees  \  their 
title  is  merely  deriTainrCi  and  Aey  take  the  property  of  the  bank- 
rupt subject  to  all  equitable  liens  oq  it,  that  boudd  it  in  the 
hands  of  the  bankrupt ;  and  here,  if  there  iiad  been  no  such  st^« 
tnte,  the  ass^ees  would  have  been  bound  by  this  contract  of 
the  bankrupt.  The  question  therefore  is,  secondly.  Whether  this 
statute  afiects  this  case  ?    The  woi*ds  are,  «  if  any  person  at 
die  time  he  shall  become  bankrupt  shall,  by  the  consent  of  the 
true  owner,  have  in  his  possession  any  goods  or  chatfels^  whereof 
he  shall  be  the  reputed  owner,  the  commissioners  shall  have  pottr- 
er  to  dispose  of  the  same  for  the  benefit  of  his  creditors.''   The 
question  therefore  is.  Whether  the  bankrupt's  interest  in  this  8ub-> 
ject  falls  under  the  words  goods  and  chattels  in  the  act ;  whether 
that  interest  resided  in  the  bankrupt  in  any  right  of  form  or  pos- 
session at  the  time  of  the  bankruptcy  ?    His  right  was  merely 
equitable  to  redeem  Barclay.    Barclay  had  possession  against  the 
bankrupt,  and  the  bankrupt  had  only  a  right  to  redeem.    The 
bankrupt,  when  solvent,  assigned  all  his  interest  to  a  stranger. 
It  is  objected  that  he  did  not  then  deliver  possession,  but  he  had 
not  the  possession  to  deliver ;  he  had  barely  the  right  of  redemp- 
tion :  he  did  therefore,  as  it  seems,  all  that  he  could  do,  assign 
all  his  equitable  right  to  the  plaintiff.    The  statute  is  to  be  Con- 
tidered  as  a  jus  posithmm  /  and  here  it  is  impossible  to  charge 
the  assignee  of  this  equity  with  having  left  the  possession  of  the 
thing  assigned  in  the  hands  of  the  bankrupt.    In  cases  where 
diips  are  at  sea,  symbolical  possession  is  allowed,  and  this  is 
much  clearer  of  the  objection  of  possession  on  the  behalf  of  Crotu* 
der. .  But  it  is  argued,  that  Crotuder  should  have  given  notice 
to  Barclay  of  his  equitable,  interest,  which  would  have  been 
publisUing  to  the  world  that  the  property  did  not  belong  to  the 
Vankrupt.    The  first  answer  is,  that  there  was  not  a  scintilla  of 
property  in  the  bankrupt.  And,  secondly,  supposing  notice  had 
been  given,  it  would  have  been  a  transaction  merely  between 
Crowder  and  Barclay.'   The  consequence  is,  that  the  Assignees 
inust  account  for  all  money  received  on  Barclafs  policy,  as  far 
as  it  affected  the  ship,  but  not  on  the  other  policy  under-written 
at  Liverpool f  which  remained  in  the  bankrupt's  hands^  and  deU^ 

vered 
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1788.     vered  by  him  subsequent  to  the  act  of  bankruptcy  committed,  if 

— ' the  act  of  bankruptcy  preceded  the  delivery  of  that  policy  hj 

FRiMi     ^  bankrupt  to  Crawder  /^and  the  parties  to  be  at  Kberty  to 
ag0iiui     try  (a)  that  fact  if  they  think  proper.  That  case  applies  strongly 
to  the  present. 
It  might  be  a  great  inconvenience  to  commerce,  if  it  were  to 
,  be  laid  down  as  law,  that  a  man  could  never  take  up  money 
upon  the  credit  of  goods  consigned,  till  they  actually  arrived  in 
port.    There  seems  to  be  no  inconvenience  on  the  other  side, 
nor  can  it  be  any  inlet  to  fraud ;  for  no  other  person  can  be 
taken  in  to  lend  money  on  the  credit  of  the  cargo,  after  the  party 
has  delivered  over  all  the  documents  to  him  who  has  the  first 
lien.    Therefore,  on  the  whole,  we  think  the  verdict  wrong, 
and  that  there  ought  to  be  a  new  trial. 

Rule  absolute. 

(«)  It  never  was  tried ;  the  fact  having  been  settled  by  two  or  three  other  trials  at 
law  before  this  decree  was  made,  that  Case  committed  acts  of  bankruptcy  two  orthrre 
months  before  the  delivery  of  that  policy  to  Crwtder. 


Masters  Qjd  Tam^  against  Drayton. 

In  a  qui  torn  HpHIS  was  an  action  for  usury,  in  taking  more  than  legal 
?hc!"atute  interest  on  500/.  from  the  loih  Jpril  to  the  aoth  October 

of  usury        1786,  and  tried  at  the  last  Spring  Assizes  for  the  city  of  Glou- 

against  the  irrrf-rrr-ii  .  1 

aj.<ignee  of  cester^  bcforc  Heathy  J.  To  prove  the  usurious  contract  and 
for*takin^^  taking,  Lightfoot^  the  borrower  of  the  money,  was  called  j  upon 
usurious  in-  the  voif  dire  it  appeared  that  he  had  not  repaid  the  money,  that 
iMoof  mo-  ^^  ^^  ^  bankrupt,  and  had  not  obtained  his  certificate ;  that 
ncy  to  the  ^q  defendant  was  his  assignee,  and  had  proved  this  debt  under 
before  his  the  commission  :  whereupon  the  bankrupt  (the  witness)  ofiered 
SebankrSrt  *  '^c**^  '°  ^^^  assignecs  of  all  interest,  dividend,  profit,  sur^ 
b  not  a  com-  plus,  ^c.  which  might  arise  from  the  discharge  of  this  debt,  or 
nemo  prove  i^^  the  increase  of  the  fund  by  the  deduction  of  it ;  and  also 
tf  hc1[*°"*  a  general  release  of  all  claim  whatever  to  allowance  and  sur* 
obtained  his  plus.  It  was  then  objected  by  the  defendant's  counsel,  first, 
orwpiiddie  ^'  *  Certificate  must  be  obtained  before  the  bankrupt  could  bp 
money;  not-  a  witncss,  or  the  release  operate  to  make  him  one ;  and,  secondly, 

withstanding  ^  '         '  /' 

he  is  ready  to  releaae  to  his  aasignees  all  benefit  which  may  arise  from  the  discharge  of  bis  debt  io 
particular,  and  all  claim  to  allowance  and  surplus  in  general;  and  notwitbsunding  the  assignfc  hat 
proved  his  demand  for  the  money  lent  under  the  commission. 

that 
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that  the  prospect  of  obtaining  a  certificate  btj  increasing  his  fund     i?88« 

was  an  ittierest^  which  rendered  the  witness  incompaefU.    To  — 

which  it  was  answeredi  that  if  a  certificate  had  been  obtained^  ^1>"* 
Ae  release  wottld  be  unnecessary;  and  that  the  prospect  of  ob-  l>»ATTQif, 
tatriihg  a  certificate  was  only  an  infliuncej  whidi  went  to  his 
crediif  and  not  to  his  eampeUnce.  But  the  learned  Judge  being  of 
opbion  that  the  release  was  only  applicable  to  a  debt  due  to  the 
tteikropt  which  he  might  release^  or  at  least  his  share  or  advan- 
tage  in  or  from  it^  rejected  the  witness,  giving  the  plaintiff's 
counsel  leave  to  take  the  opinion  of  this  Court  upon  that  point. 
The  plaintiff  having  been  nonsuited, 

Milles  now  moved  the  Court  to  set  asid^  the  ndndult,  and  tb 
grant  a  new  trial;  contendmg  that  it  was  immaterial  by  what 
means  the  stock  or  fund  of  the  bankrupt  was  Increased,  if  he 
discharged  himself  firom  all  benefit  arising  from  such  increase. 
In  Nates  and  Another,  assignees  of  Salmon^  against  Saxiy  (<?),  a 
bankrupt  was  called  as  a  witness  on  behalf  of  the  assignees,  to 
whom  he  had  ^wen  a  release,  but  not  such  a  one  as  is  generally 
ipven  in  diese  cases,  which  is  a  release  of  all  such  allowances  aa 
he  may  be  emided  to  under  the  commission.    Jie  Grey^  Ch.  J. 
determined  that  a  general  release  was  sufficient;  as  it  discharged 
him  from  receiving  any  sum  of  m^ney  from  the  assignees.    So 
in  Evans  v.  GM{1),  it  is  said^  that  the  bankrupt  cannot  be  a 
witness  to  swear  property  in  himself,  or  a  debt  due  to  himself, 
without  a  release  of  his  share  in  the  surplus  and  the  dividends^ 
f(»  el«s  he  is  plainly  interested ;  which  indisputably  prores  that 
such  a  release  will  render  him  a  competent  witness.  The  release 
iheKfoit  in  the  present  case  discharged  the  bankrupt  of  all  in* 
terest  which  could  afiect  him  from  the  destruction  of  this  debt  of 
500/.J  supposing  that  the  action  should  be  considered  as  work- 
ing such  an  effect.    But  upon  the  authority  of  Abrahams  y. 
Bimn{f)f  this  could  not  work  such,  an  efiect.    Thia  created 
only  an  influence,  which  went  to  his  credit,  and  not  to  his  com- 
petence: for  though  the  bankrupt  was  stili  liable  to  an  arrest 
for  this  debt,  yet  that  was  only  an  influence,  and  not  an  inte- 
rest; and  a  distant  influence  too,  because  the  defendant  had 
proved  the  debt  under  the  commission,  and  had  acted  as  assignee 
under  it.    But 

(tf)  ffietings  at  Guitdbatl  aftet  HiL  19  Gr©.  3.  C.  ^.  «r.  De  Grty,  Ch.  J. 
(t)  4  Btfr,  sa^i. 

vot.n.  Li  tkf 
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178I         lie  Court  were  cf  opihion  that  this  objection  tendered  ihe 
witness  incompetent,  and  that  he  could  not  be  examined  before 


***^"'"  he  obtained  his  certificate;  for  notwithstanding  the  defendant 
DftATTON.  jjj^j  proved  his  debt  under  the  commission,  which  he  may  do  for 
the  very  purpose  of  prerenting  a  certificate,  that  was  no  objec- 
tion to  his  bringing  an  action  at  hw,  and  arresting  the  bankrupt 

for  the  whole  debt. 

Rule  refused. 

//^Vi^i^a  Dob,  on  the  Demise  of  HANl&iua  ChimMt'Simie 

•y^  ^^nAgr^     o^rT/A/Z^.F'  Collins. 

A.  being  te-  HnHIswas  an  ejectment  for   two  granaries,  stables,  and 
yem^an  shcds,   and  an  acre  of  land  in  Readings   tried  before 

Em'^It^'    ^^^^^  J'  **  ^*  ***'  astozes  held  there,  who  reported  as  follows 
biWand      on  a  motion  for  a  new  trial.  By  indenture  of  assignment,  dated 
b^u^di'ed   *^  ^9*  ^f  Octiier  1749,  between  Jfhn  Merici,  of  the  first 
in  the  fol-    party  Algemoon  Purcy  of  the  second  part,  and  William  Clemenis 
wonb:  *«  1    of  <^^  ^bird  part,  reciting  several  assignments  of  die  after-meo- 
yti^ehmiM  tioned  premises  to  Merich  and  Piercy^  they  granted  and  assigned 
gardenT  to    unto  JFilHam  Ckments  the  younger,  of  Readings  timber-merchant 
tM^t^    the  messuage  and  garden  formerly  in  the  occupation  of  one  Wig^ 
<»>>-l«>>     gingtofif  and  then  in  the  occupation  of  die  said  Clements  g  and  also 
^ttge»     all  the  four  messuages  or  tenements  in  tiie  occupation  of  certain 
^hmue     f  ^^^  persons  therein  mentioned ;  and  also  the  garden*plot  and 
pmed,    '    piece  of  ground  before  the  house,  and  also  all  tibat  the  said  36 
kg^^^  feet  of  ground  m  length  from  East  to  West,  and  18  feet  in 
%^^     breadth  from  North  to  South,  whereon  the  said  wash-house  for- 
tctutor  uaed  merly  stood ;  and  all  those  two  stables,  with  the  granaries  over  the 
wTo^of  •*™^»  "  *^  occupation  of  certain  other  persons  therein  men- 
tndeu  wcU  tioned,  for  the  residue  of  several  terms  of  years  unexpired.  On 
!^W^ce  *«  2d  of  December  1780,  WURam  Clements  by  will  devised  {isUer 
f^tp^*  flffii)  to  Hannah  ClemenUj  the  lessor  of  the  plaintiff,  as  fol- 
5^      *     lows:    •«  To  Hannab  Clements  I  give  the  house  I  Uve  in^  and 
mTT*^'      **  <»^^»  an<*  »•«>  ^he  household  goods,  as  long  as  she  lives; 
««  and  the  house  that  Mrs.  Purshouse  lives  in,  not  to  be  disposed 
^  of;  to  go  to  her  children  afterwards ;  and  the  four  tenementt 
«  bdow  the  house  I  Uve  in.''    The  said  WiOiam  Clements  died 
in  1783.    It  was  admitted  that  the  house  and  gardens  men- 
tioned in  the  will  are  the  same  as  those  which  pasted  bj  die  se- 
veral 
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▼era!  deeds.    The  testator  was  a  master  bargeman  and  boat-     1788. 

builder,  and  inhabited  the  house  in  question.    He  let  out  the  • 

four  tenements  mentioned  in  the  deed,  but  occupied  the  stables  ^^ 
and  granaries,  and  the  gardens,  in  front  and  to  the  East  side  Of  the  Collin  ^ 
house;  there  was  a  pig-sty  at  the  comer  of  the  stabk-yaiU,  and  /^^  ;^  ^z^^/^, 
a  paling  which  encompassed  all  flie  premises,  except  the  coal- ^  ^^f  /  ^  // 
pen,  which  was  on  the  other  side  of  a  road  runniilg  near  the 
house.  A  small  door  led  from  the  court-yard  into  the  stable* 
prd,  but  it  was  so  blocked  up  with  straw  that  it  was  useless, 
and  the  way  used  was  round  by  the  road  into  which  the  court- 
yard opened.  There  were  bed-rooms  over  the  stables,  which  were 
used  for  the  purpose  of  hay  and  straw  lofts ;  and  the  testator 
useJ  the  stables  for  the  horses  employed  by  him  in  his  trade.'  ' 
The  coal-pen  generally  contained  50  chaldron  of  coals;  all  the 
coals  not  sold  out  of  his  barges  were  laid  there ;  and  the  testator 
put  the  coals  which  he  took  from  the  pen  for  the  use  of  his  fa- 
mily, by  two  or  three  bushels  at  a  time,  in  a  wash-house  ad- 
joining the  house.  His  own  consumption  was  not  above  three 
chaldron  in  a  year.  He  had  a  yard  for  building  boats  about 
300  yards  from  his  house,  and  a  timber-yard  about  the  same 
Stance.  The  defendant's  counsel  insisted  that,  as  the' pre- 
mises mentioned  in  the  declaration  did  not  fall  under  the  de- 
scription of  housi  and  gardens  as  elpressed  in  the  will,  and  as 
in  the  purchase  deed  they  are  described  to  be  in  the  occupations 
of  diffident  persons,  they  did  not  pass  by  his  will.  But  the 
learned  Judge  stated  that  he  was  of  a  different  opinion  at  the 
trial,  because  the  testator  occupied  them  together  with  hb  house 
and  garden  from  the  time  of  his  purchase  to  his  death.  And  he 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with  liberty 
for  the  defendant  to  enter  up  judgment  of  nonsuit,  in  case  the 
Court  should  be  of  opinion  that  his  direction  was  wrong.  The 
draught  of  the  purchase  deed,  copy  of  the  testator's  will,  and 
plan  of  the  premises,  made  part  of  the  report. 

Bcwer  and  &mion  were  desired  by  the  G>urt  to  begin  in  sup- 
port of  their  rule.  Nothing  passed  by  this  devise  of  the  ^j^, 
except  what  was  usually  and  necessarily  occupied  with  it  for  do- 
mestic purposes.  Whatever  was  used  therefore  by  the  testator 
merely  in  the  course  of  his  trade,  cannot  be  considered  as  falling 
under  this  description.  The  mere  circumstance  of  his  having 
occupied  the  various  premises  in  question  at  one  and  the  same 
time,  cannot  vary  the  question,  or  alter  tiie  nature  ^f  the  pro- 
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1788.    pertjr ;  for  suppose  a  trader  had  warehouses  in  difierenl  parts  of 
— — -  the  town,  which  he  occupied  in  his  trade  at  the  same  time  as  his 

m^/     house,  it  could  not  be  pretended  that  a  devise  of  his  dweHing- 
CoLUNs.  house  would  pass  such  tenements.    Now  that  was  the  only  way 
in  which  the  testator  occupied  these  stables  and  th.e;^dal*sh6d« 
There  is  a  distinction  between  the  words  messuage  anil  house: 
the  latter  imports  nothing  but  the  mere  place  of  abode  \  buC 
the  former  will  convey  the  garden  and  curtilage  occupied  with 
it,  though  cum  pertinentiis  be  not  added.     Cro.  Eli*.  89,   Thcrd 
was  a  similar  devise  in  2  Ch.  Cos.  27.,  but  it  was  never  decided. 
In  Keilwayj  57.,  it  is  said  that  the  word  mesmage  may  extend  to 
curtilage,  but  house  can  extend  to  buildings  only.    It  id  ttu6 
that  the  prcmisps  in  question  consist  of  buildings,  but  they  arp 
not  such  buildings  as  fall  within  the  description  in  KeUivdj.  Lord 
Coke^^  in  his  Cof^ments  on  Littleton^  $•  ^->  ^^7®*  ^^^^  ^7  ^  grant 
of  a  masyagst  the  orchard,  garden,  and  curtilage  pass.   It  is  trae, 
he  adds,  that  an  acre  o^  more  may  pass  by  the  devise  of  a  house  i 
but  this  latter  part  is  not  warranted  by  the  authorities,  aS  of 
which  are  collected  by  Mr.  Hargrove  in  the  last  edition  of  Co. 
Lit.  i  for  thence  ft  appears  that  all  the  cases  are  of  messuagesi 
or  of  a  house  cum  pertineniiis  \  and  when  Lord  Ccke  mentions 
the  subjea  again,  Co.  Liu  56.  *.,  he  does  not  uke  any  notice  of 
the  word  ^/ixf,,  but  confines  his  comment  to  the  word  messuage^ 
But  su|posing  that  appurtenances  would  pass  by  a  devise  of  a 
house  without  any  words  of  addition,  stilt  it  must  appear  that 
the  premises  in  question  were  appurtenant  to  this  house.    The 
mere  circumstance  of  their  being  held  at  the  same  time  by  the 
same  person  is  not  sufficient.   Strictly  speaking,  nothing  can  b^ 
appendant  or  appurtenant  that  has  not  been  so  imm^morially  ; 
but  at  least  it  should  appear  that  these  premises  had  been  ai^  * 
nexed  to  the  house  when  built,  and  had  alMvays  been  held  toge- 
ther with  it.    But  it  is  stated  negatively  here,  that  previous  to 
the  year  17491  they  were  no  part  of  the  premises  on  which  the 
dwelling-house  stands,  nor  in  the  same  occupation,  but  were 
purchased  by  the  occupier  of  the  dwelling-house  at  that  time. 
In  Nicholas  v.  Chamberlain  (a)^  a  conduit  and  water-pipes  in  ad- 
joining land  were  held  to  pass  by  the  words  house  tvith  tbeaf^ 
furtenances,  because  they  were  both  necessary^  and  qui  append- 
ant ;  but  here  these  premises  are  neither  necessary  for  the  en- 
joyment of  the  houscj  ,nor  are  they  joined  to  it  as  the  water-pipes 

W  Cr9,JJahl%l. 

ill 


IN  Tttk  TwENTY-EI0flTH  YbAH  OF  GEORGE  HI.  5OI 

Sn  that  case.     And  in  Bryan  v,  Wetherhead (a)  a  grant  of  ?  tc-     1788. 

ncmcnt  mm  pertinentiis  was  held  not  to  pass  park  of  a  shop — 

which  had  been  annexed  to  an  old  shop,  and  held  with  the  house     ^^*^ 
ibr  thirty  years,  because  it  had  not  altogether  been  used  with  the   CoLtm*. 
Iiousc,  or  reputed  as  parcel  thereof.  That  case  goes  farther  than 
the  present,  because  the  word  appurtenances  was  added.    The 
>vay  which  led  to  the  stables  through  the  yard  having  been  so 
Iblocked  up  as  to  be  rendered  useless,  is  a  circumstance  in  the 
case  to  shew  that  the  occupier  himself  did  not  consider  them  aa 
appurtenant  to  the  house.     Neidier  <l^s  there  appear  any  prd^ 
bable  intention  in  the  testator  that  these  premises  should  pass 
with  his  house.    Had  the  devise  of  4he  house  been  to  a  person 
who  he  intended  should  carry  on  his  trade,  such  an  intention 
might  fairly  enough  have  been  presumed;  but  that  is  not  the 
<ase ;  And  the  addition  of  the  words  here,  namelyi  « the  house 
<«  iRve  in^*  shews  plainly  that  the  bequest  was  intended  to  be 
confined  to  the  actual  «^//i/ig-hottse  alone.    Where  there  is  no 
actual  disposition  made  in  words  of  a  personal  chattel,  nor  any 
probable  intent  coupled  with  ambiguous  expressions,  the  exe. 
cutor  b  entitled  to  the  same  preference  as  the  heir  is  with 
regard  to  real  estate  \  therefore  the  Court  will  be  inclined  to  give 
him  every  thing  that  is  not  expressly,  or  by  necessary  implication, 
given  away.     Bro.  Cb.  Cos,  331.     In  the  case  of  Pratt  v.  Jack- 
ton  (3),  in  consideration  of  a  provision  made  for  the  wife  undef 
marriage  articles,  it  was  provided  that  she  should  have  no  claim 
out  of  her  husband's  real  or  personal  estate,  with  a  proviso  that 
it  should  not  extend  to  household  goods,  ^c.    Thi§  exception 
was.  held  by  the  Chancellor  to  extend  to  household  goods  in  an- 
other house  than  that  actually  occupied  by  the  husband  before 
his  death ;  but  that  decree  was  reversed  in  the  House  of  Lords, 
because  the  meaning  of  the  parties  evidently  was  that  it  should 
be  confined  to  the  house  in  which  he  resided.     Both  these  deci- 
sions ate  in  favour  of  the  executor ;  for  in  the  first,  the  Chap- 
c^IIor  said,  that  in  doubtful  cases  it  was  better  to  adhere  to  the 
strict  letter,  and  not  to  make  constructions  never  perhaps  in- 
tended to  be  made  by  the  party  ;  the  second  shews  that  where 
it  did  not  appear  that  any  thing  more  was  intended  to  pass  than 
the  household  goods  in  one  particular  house,  nothing  more 
should  pass,  although  the  words  might  comprehend  more^ 
MUkSf  contra^  was  stopped  by  the  Court. 

(«)  Cfw.  Car.  17,  (i)  %  P.  ^mi.  30J. 
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1 788^       ASHMURST,  J,    The  testator^s  intention  appears  to  have  been 

to  give  by  the  bequest  of  his  house,  with  the  word  «« s^pur- 

^Msf  "  tenances,**  every  thing  which  was  in  his  occupation,  as  pio- 
CoLuw s.  per  and  convenient  for  the  occupation  of  the  house.  The  dis^ 
tinction  between  house  and  messuage  seems  too  subtle  to  be  re- 
Bed  on  at  this  time ;  for  I  think  that  whatever  would  pass  by 
the  one,  would  equally  pass  by  the  other.  It  is  well  known 
that  on  an  indictment  for  a  burglary  in  a  dwelUng-houscy 
proof  of  breaking  and  entering  a  stable^  which  b  considered  as 
part  of  the  dwelling  hcffise,  will  support  the  indictment ;  and 
that  is  stronger  than  the  present  case.  Then  it  has  been  sadd 
that  the  stable  and  coal-shed  were  not  appurtenant  to  the 
house,  because  in  order  to  make  them  so,  they  should  always 
have  been  occupied  with  the  house  y  but  that  is  a  very  forced 
argument ;  it  is  not  like  the  case  where  a  person  claims  a  pre- 
scriptive right  against  another }  there  it  is  necessary  to  shew 
that  it  has  eusted  time  out  of  mind.  But  when  a  person  uses 
the  words  as  a  description  of  the  thing  which  he  intends  to 
l^ve,  there  premises  which  have  been  recently  built  and  annexed 
to  a  house,  would  pass  as  appurteiunt  to  the  house.  It  has 
been  objected,  on  the  part  of  the  defendant,  first,  that  the 
Stables,  and  secondly  that  the  coal-shed,  did  not  pass  under 
this  bequest.  With  respect  to  the  first,  there  is  no  sort  of 
doubt,  for  the  stables  are  within  a  ring-fence  which  encloses 
the  whole  tenement  together;  and  we  cannot  suppose  that  the 
testator  intended  to  separate  them,  for  then  the  stables  would 
be  in  the  occupation  of  one  person,  and  the  stable-yard  of 
another.  And  though  the  devisee  were  not  engaged  in  trade, 
yet  she  was  in  a  degree  of  opulence,  and  therefore  the  testator 
might  have  thought  that  she  would  have  occasion  for  the  stables. 
The  difficulty  is  greater  as  to  the  coal-shed :  and  I  should  have 
doubted  whether  this  would  have  passed  by  the  bequest,  if  it  had 
been  proved  to  have  ever  been  annexed  to  any  other  tenement. 
But  as  no  proof  of  that  sort  was  given,  we  must  take  it  for 
granted  that  it  never  was  annexed  to  any  other  tenement }  and 
then  a  very  slight  degree  of  evidence  is  sufficient  for  the  purpose 
of  shewing  that  it  should  pass  with  the  house.  And  though  it 
is  stated  that  the  coal-shcd  was  used  by  the  devisor  in  his  coal 
trade,  yet  it  appeared  that  he  likewise  used  it  for  the  purpose  of 
keeiMug  coals  to  be  consumed  in  his  own  house;  and  though 
that  is  a  slight  circumstance,  yet  it  h  vi  additional  reason  for 
saying  it  $hall  pass  as  part  of  the  house« 
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BuLLBEy  J.    In  constniing  wills  we  do  not  look  at  techiucal     1788. 
words  so  much  as  the  testator's  mtention,  which  can  only  be 


odkcted  from  die  whole  will  Thpn,  in  determining  what  passed  ^J]^ 
under  the  bequest  in  question^  it  is  material  to  consider  the  CoLLiNt. 
sitoadon  of  the  devisor.  He  had  premises  in  different  parts  of 
Rtadu^f  and  he  was  in  the  possession  of  a  house,  and  the 
premises  now  in  dispute,  which  he  had  occupied  with  his  house 
from  the  year  1749 ;  then  in  common  parlance  they  are  con- 
adertd  as  part  of  this  house.  This  would  not  be  a  sufficient 
description  in  writs,  but  in  common  intendment  it  is:  and  a 
person  must  distinguish  very  nicely  to  take  the  difference. 
With  respect  to  the  stables  which  were  within  the  rbg^fence^ 
I  think  there  cannot  be  the  least  doubt.  It  does  indeed  at  first 
seem  more  doubtful  whether  the  coal-pen  passed  by  this  devise ; 
but  I  think,  on  considering  the  whole  together,  that  it  did.  The 
testator  first  says,  <<  To  Hannah  ClemenU  I  give  the  house  I 
«<  live  in,  and  garden,  and  the  house  that  Mrs.  Pursboutt  lives 
«  in,  and  the  four  tenements  below  the  house,  in,  {5V."  This 
clearly  shews  that  he  meant  to  give  every  thing  in  his  own 
occupatbn;  for  in  his  bequest  he  particularly  described  every 
thing  around  him,  besides  that  which  was  in  his  own  posses- 
sion, which  is  a  strong  argument  to  shew  that  he  thought  that 
every  thing  which  was  in  his  own  occupation  would  pass  under 
the  bequest  of  the  house.  It  has  been  said  in  the  argument, 
that  he  had  other  property  which  he  has  not  disposed  of  by  the 
wilL  But  as  the  case  stands,  we  must  take  it  otherwise,  and 
that  he  is  by  will  disposing  of  his  whole  property  \  then,  not 
having  particularly  bequeathed  the  coal-pen,  that  also  must 
pass  under  the  general  words, 

G&osB,  J.  I  consider  this  question  in  the  same  way  in  which 
the  case  in  Pr.  WUUanu  was  considered  in  the  House  of  Lords,, 
namely,  as  a  question  of  intention.  Though /nmi/K^  there 
appears  to  be  some  doubt  whether  the  coal-pen  passed  under 
this  bequest,  yet,  considering  the  intention  of  the  testator,  I 
am  of  opinion  that  the  whole  which  he  had  in  possession  must 
go  to  the  devisee,  Mrs.  Clements..  It  is  clear  dut  he  meant  to 
give  her  more  than  the  house  in  which  he  lived,  for  he  also 
gave  her  the  house  in  which  Mrs.  Purthwse  lived,  and  four 
tenements  besides;  the  two  former  of  which  he  gave  to  Mrs. 
Clement/ %  children)  therefore  he  meant  to  give  her  a  permanent 
interest.  Besides,  there  are  many  separate  bequests  of  difierent 
parts  of  his  property  to  diffnent  persons,  and  there  is  no 

specific 
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1788.     specific  bequest  of  the  cod-pen  in  question  1  which  is  4'«tMog 

i circumstance  to  shew  that  he  tfaoii^  it  would  pass  Bf  tho 

P°'      bequest  of  his  house,  as  he  had  occupied  them  together  since 

Collins,    the  jCat  1749* 

Kttle  discharged. 


Baiwtddy,  I'be  iCiNG  agaimt  'The  Justices  of  Sueret. 

May  ^d. 

No  appeal  \  RULE  having  been  obtdned  to  shew  cause  why  a  maudiH 
\t^X'^  "^  iw/should  not  issue,  directed  to  the  justices  of  Surrey  at 
Sessions  their  Sessions,  to  compel  them  to  heat  and  determine  an  appeal 
viction  of  toadc  by  Hannah  Pleck^  who  had  been  convicted  on  25  G».  3, 
fOT  in  of-"  ^'  7^  '^'  9'»  ^^^  printing  cotton  before  it  was  measured  and 
fence  under  marked  by  the  proper  officer  of  excise,  according  to  the  direc- 
^^itf:^.,    tionsofthcact; 

hotwith-  The  Sdiator  G^neral^  Wood,  and  Shepherd^  now  shewed  cause/ 

contains  a  There  is  a  difference  between  a  certiorari  and  an  appeal;  the 
cuJsTof  re-  ^^^"^^  "™"^'  ^  taken  away  by  express  words,  because  it  b  a 
ference  to  common  law  right ;  but  the  latter  does  not  lie,  unless  expressly^ 
*xci«hw$,  g^vc^i  ^^^  *c  same  reason,  because  it  is  not  a  common  law  right* 
^K^}f'  '^^^^  conviction  is  founded  on  the  9th  section  of  the  25th  Geo,  3. 
such  appeal,  c,  72.,  and  if  any  appeal  lies  in  this  case,  it  is  given  by  the  33d 
J!Smcra a  section :  biit  on  considering  the  legal  effect  of  that  clause,  no 
the  powew*  such  powcr  will  be  found  to  be  thereby  given.  It  enacts  that 
tdhjri^ '  ali  powers, authorities, rules, penalties,  forfeitures,  clauses, mat« 
C'"--»-  tcrs,  and  things,  which  in  and  by  the  12  Car.  2.  c.  24.,  or  by  any 
byanyotiier  Other  law  now  in  force  relating  to  the  revenue  of  excise,  or  in- 
m'^the^Mcbl  ^an'l^uries  under  the  management  of  the  commissioners  of  ex- 
or  inland      ctsc,  are  providlcd  or  established,  for  securing,  enforcing,  manage 

duties  un--     .  ..  .. .  .  ,.     ,    .  ° ^.    , 

dcr  the  ma-  ^"g*  ^^'9  mitigating,  or  recovering,  adjudging,  or  ascertaining 
Mgeroent  of  ^he  dutie8>  or  penalties,  thereby  granted,  shall  be  exercised,  ap- 
Diissionen  plied,  and  put  in  execution  in  and  for  the  managing,  mitigating, 
ttanagLng  **  J^^j"^g^"g>  ascertaining,  recoveriiig,and  paying,  the  several  duties 
mitigating,  hereby  granted,  as  fully  and  effectually  as  if  all  and  every  the  said 
ing' thc^du-  powers,  ^c.  were  particularly  repeated,  and  again  enacted  in  this 
asdtiM'  ^'  ^^^*  "^^^^  clause,  which  makes  a  specific  allusion  to  die  X2  Car.  2. 
granted  by  r.  24*,  and  all  Other  acts  relating  to  the  excise,  must  mean  all 
*  "*^'*  p'ther  acts  founded  on  the  same  principle ;  and  the  12  Car.  2i 
is  only  put  by  way  of  example.  Now  the  45th  section  of  that 
act  declares,  that  all  offences  committed  against  that  act,  within 

the 
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tlie  Uoiits  of  die  Excise  office  in  Loudon^  shall  be  heard  and  de-     I988» 
tenained  before  the  commisiionefSy  isfc.    And  that  all  oieaces 
in  the  country  shall  be  heard  and  determined  by  two  justices  of     ^^ 
the  peace;  and  in  case  of  thrir  neglect  or  refusal,  a  power  is  ^J^,^ 
given  to  Ae  sub-eommissioners  to  hear,  fa'tf.  the  8a»e ;  and  if 
the  party  finds  him^xXi  aggrieved  hy  the  judgmei^  of  the  sub^£mf  /^  "^^    .'""^'r 
fmssumerSi  he  may  ^/^o/  /b  ihejustias  i^  ibetuxt  Q;tarifr  Sesskm^^  ^'  '^  '' 
-wbost  juignunt  Airein  shall  UJmal.    So  that  a  reliance  is  placed  fU^  ^  ^r^tU  ii..- 
in  the  justices  of  the  peace,  whidi  is  not  placed  in  the  sub-corn*  //  ,  / .  >  ^  w  ^ 
niissioners  of  excise ;  for  an  appeal  to  the  Quarter  Sessbns  is 
given  from  the  judgment  of  thp  sub-commissionersi  but  not 
from  that  of  the  justices ;  and  it  is  only  in  case  of  dieir  neglect 
or  refusal  that  the  sub-commissioners  have  a  power  tp  hear  and 
determine  the  matter  at  alU    The  pervading  principle  of  that  act 
was  never  to  trust  to  the  judgment  of  those  persons  who  are  em*' 
ployed  in  collecting  the  duties,  but  tp  make  the  decision  of  the 
magistrates  final  in  idiatever  stage  of  the  business  it  came  before 
them.    There  was  no  jeatousy  that  the  justices  would  be  too 
ready  to  convict ;  and  therefore  the  same  precaution  was  not 
necessary  in  giving  an  appeal  (irom  their  judgipent  as  iirom  that 
of  the  sub-commissioners.    Thus  it  stands  cleariy  on  the  il 
Car.  2.  c,  24.  taken  by  itself}  but  the  Legislature  have  them- 
iBclves  given  an  exposition  which  establishes  this  point ;  that 
when  in  any  of  the  excise  laws  there  is  a  general  clause  of  refer- 
ence to  the  1 2  Car.  2.  r.  24.  and  all  other  excise  laws,  with  re^- 
spect  to  the  mode  of  collecting  the  duties,  or  recovering  peqal* 
ties,  such  general  clause  alone  docs  not  give  an  appeal.    For  by 
the  9  A(in.  r.  II.  certain  duties  are  imposed  upofi  ludes  and 
skins,  vellum  and  parchment  \  in  tlie  36th  section  of  which  a 
power  is  given  to  t5,TO  justices  to  hear  and  determine  offences 
against  that  act  $  and  an  appeal  is  given  from  the' judgment  of 
the  justices  to  the  Quarter  Sessions.  Now  if  an  appeal  would  have 
lain  by  virtue  of  the  general  clause  of  reference  (a)  to  the  excise 
faws,  without  such  an  express  power  in  this  statute,  it  was  nuga- 
Jtory  to  give  ir.     Then  followed  the  6  Geo.  i.  r.  21.  relative  to 
^spirits  i  by  which  the  comcnissioncfs  of  excise  in  London^  and  two 
jusdces  of  the  peace  out  of  the  limits  of  the  chief  office  of  excise 
in  Landoftf  may  proceed  to  condemnation,  and  their  condemnab- 
tk>n  shall  be  final,  and  not  liabll)  to  an  appeal.    And  the  22d  sec- 
tion of  die  some  act  declares,  that  every  seiaure  of  sweets  made  in 

pursuance 
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«7*8«     puwuaiicc  of  that  act,  and  also  every  aiber  fiifetttre  after  Ae  isc 
•^J^^^—  Jug.  1720^  nuide  in  purstumce  of  any  aawkasaeverrekiuig  iatie 
^^^g^     ^i^^^^^f  or  to  any  other  dutie$  under  the  management  of 
T[T^«tK»  the  commissioners  of  excise,  shaU  be  proceeded  upon,  heard, 
and  determined,  hj  the  same  ways,  and  in  such  manner  as  is 
directed  upon  seizure  of  spirits,  and  tud  pf9cee£ift  tbaU  nei  be 
subject  to  t^peed.    And  a  question  afterwards  arinng  whether  diis 
should  extend  to  ofiences  relating  to  the  dudes  on  mak,  and  to 
the  duties  on  hides  \  and  whedier  it  repealed  the  power  of  ap* 
pealing  in  those  cases  ;  it  was  enacted  by  the  1  Geo.  2.  it  a. 
r.  16.  s.  3.  that  the  right  of  appeal  in  those  respective  cases  was 
not  taken  away.    So  that  there  was  no  appeal  but  from  a  con- 
viction for  ofibnces  relating  to  the  duties  on  malt  and  hides, 
because  the  Legislature  restndned  the  operation  of  the  general 
clause  in  the  6  Geo.  1.  as  to  those  two  cases.    The  only  doubt 
there  was,  whether  the  appeal  was  taken  away  in  those  two 
cases  \  and  the  act  of  i  Geo.  a.  was  passed  to  restore  that  appeal  $ 
but  it  restored  no  other  right  of  appeal  in  any  other  case.   Then 
the  6  Geo.  i.  c.  ai.  extends  to  all  those  cases  in  which  an  appeal 
is  not  expressly  given.    If  that  clause  had  been  transcribed  into 
the  25  Geo.  3.  c.  72.  there  could  be  no  doubt  but  that  no  ap. 
peal  would  have  lain  in  this  case.    Now  the  general  clause  of 
reference,  x.  3;}.,  incorporates  all  former  excise  laws  into  this, 
with  respect  to  the  mode  of  suing  for  and  recovering  penalties 
incurred  by  this  act }  it  is  therefore  precisely  the  same  as  if  the 
appeal  had  been  denied  in  express  terms.    The  only  word  in 
this  clause  which  can  be  contended  here  to  give  the  appeal  is 
«  adjudging;''  but  that  is  not  sufficient  to  raise  such  a  jurisdic- 
tion \  it  must  be  given  by  express  words.  And  if  that  word  gave 
an  appeal,  it  would  not  be  necessary  to  give  an  appeal  in  ex- 
press terms  in  any  act  where  that  word  is  inserted  in  a  general 
clause  of  reference  to  the  former  excise  laws ;  yet  notwithstand- 
ing this  word  is  inserted  in  several  acts  of  parliament,  where  the 
duties  imposed  by  them  are  pbiced  under  die  management  of  the 
commissioners  of  excise,  an  appeal  is  specially  given  by  them ; 
as  in  20  Geo.  2.  c.  10.  and  21  Geo.  3.  e.  31.    It  therefore  ap- 
pears  upon  the  whole,  that  at  the  time  of  passing  the 6  Gm.  i.  no 
appeal  existed  but  in  the  two  excepted  cases.    Then  a  general 
clause  of  reference  in  any  subsequent  statute,  as  to  the  mode  of 
sumg  for  and  recovering  penalties,  can  only  relate  to  the  general 
provisions  of  former  laws,  and  cannot  be  extended  to  the  par- 

ticubur 
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licttlar  excq)tion8 ;  for  that  would  be  making  the  excepdon  co-     1788. 
extensive  with  the  rule  itself,  and  destroy  the  very  idea  of  its  be- 


ing an  omption.  The  k^ho 

Srddne  in  support  of  the  rule.  All  the  excise  laWs^  beii^  The  justices 
in^n  matmdy  sure  to  be  taken  into  consideration  together,  as 
forming  one  general  system.  The  33d  section  of  the  25  On.  3. 
c.  72  enacts,  that  all  and  every  the  powers,  &V.  matUrt  and 
ahigs  in  and  by  the  1 2  Car.  2.  c.  24.,  or  by  any  other  law  now  in 
fircf^  relating  to  the  excise,  shall  be  ;^plied,  He.  to  this  act.  So 
that  the  argument  on  the  other  side  would  only  have  applied  if 
this  clause  of  reference  had  stopped  at  the  act  1 2  Car.  2.  but  it 
proceeds  to  refer  to  all  other  excise  laws,  \sfc.  Therefore  all 
other  excise  laws  must  be  taken  to  be  incorporated  in  this.  By 
the  act  1 2  Car.  2.  e.  24.  it  is  enacted,  that  all  ofiences  commit- 
ted beyond  the  limits  of  the  chief  office  of  excise  in  Lundm  shall 
be  heard  and  determined  by  two  justices  of  the  peace  residing 
near  the  place,  (but  it  does  not  say  that  their  determination 
shall  be  final,)  and  in  case  of  their  neglect  or  refusal,  then  the 
sub-commissioners  are  empowered  to  hear  and  determine  the 
same ;  and  if  the  party  find  himself  aggrieved,  he  may  appeal 
to  the  justices  at  their  Quarter  Sessions,  whose  judgment  therein 
shall  be  final  i  so  that  under  this  statute  there  can  be  no  final  de- 
termination but  at  the  Quarter  Sessions.  But  if  the  Court 
should  think  that  an  appeal  was  not  given  by  this  statute  from 
the  judgment  of  two  justices,  it  must  have  been  omitted  by  mis- 
take, for  the  Legislature  intended  to  give  an  appeal  in  all  cases 
on  that  act.  The  12  Car.  2.  was  not  originally  a  prospective 
law ;  it  only  gives  an  appeal  from  judgments  upon  that  statute. 
The  next  act  is  9  Ann.  c  1 1.  which  gives  a  duty  on  hides,  Ve. 
in  which  it  was  necessary  to  give  an  appeal  in  express  terms  (a), 
because  none  was  given  in  the  statute  of  Charles j  in  cases  that 
might  arise  on  any  act  of  parliament  subsequent  to  it;  and  the 
30th  section  of  9  Ann.  c.  11.  gives  power  to  the  said  respective 
justices  to  mitigate  or  lessen  any  such  penalties  as  they  in  their 
dbcretion  shall  think  fit.  This  statute  of  Anne  then  must  be 
considered  as  incorporated  with  the  present  act,  by  virtue  of  the 
general  clause  of  reJFerence  (^),  which  enacts  that  all  forfeitures 
shall  be  sued  for,  recovered,  levied,  or  mitigated,  as  any  fine  jor 
forfeiture  by  any  law  now  in  force ;  thus  the  justices  at  the 
Quarter  Sessions  have  a  power  of  mitigating  the  penalties  un- 
der this  act;  but  that  can  only  be  effected  on  an  appeal  to  the 
(«}  ^36.  W  %s  ^^  3*  ^  7^  '•34* 

Sessions. 
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17^8,     Sw^>m,    In  the  cass  of  The  King  v.  The  Commlssipndts  of 
J^Mor^  (^)i  the  Crown  o^cer9  insisted,  thsit  by  a  general  clause 


^»«w°    ^*^  reference  in  the  act  then  in  question,  all  the  former  excise 

^Justicw  laws  were  incorporated  iitfo  it  \  then,  if  it  can  refer  to  all  former 

*  excise  laws  at  the  option  of  the  Crown,  it  should  equally  relate 

t9  4|epi  at  the  option  of  the'  subject ,  the  privilege  should  be 

inuti4al.    The  34th  section  in  this  act  is  perfectly  absurd  and 

.   Iiugatpry,  if  this  construction  he  not  the  true  oqe ;  for  though 

\fi  folates  to  former  acts,  with  respect  to  the  mode  of  recovering 

^d  mitigating  penalties,  yet  they  cannot  be  sued  fpr,  recovered, 

^d  mitigated  in  the  same  miinner  as  they  may  be  under  thos^ 

^ts  of  parliament  to  which  it  refers.     It  has  been  argued  that 

the  two  cases  in  which  appeals  lay,  namely,  on  convictions  for 

offences  relative  to  the  duties  on  malt,  and  on  hides  and  skins, 

were,  at  th^  time  of  passing  the  statute  i  GeQ.  2.,  exceptions  to 

the  general  rule,  and  that  the  cbuse  in  the  25  Geo.  3*  which 

i;efers  to  former  exdse  laws,  cannot  extend  to  particular  excep- 

tjotis:  but  it  is  observable,  that  between  the  12  Car.  2.  c.  24. 

^d  the  6  G0O.  I.  there  were  only  those  two  cases  which  wer<? 

the  subject  of  excise  laws  (^);  Therefore  it  appears  by  the  i  Geo. 

%.  St.  2.  c.  16. 1.  3«  lyhicb  is  an  explanatory  act,  that  an  appeal 

lay  in  all  cases  of  forfeitures  against  the  excise  laws,  except  for 

9^nc;e8  against  the  6  Q^  uc.  %u  s»  2q.  where  it  was  expressly 

tabw  away.    And  as  therp  were  no  other  acts  on  which  the 

Statute  of  I  Geo.  2.  c.i6s  could  operate,  besides  the  12  Qar,  2, 

^ad  9  y/nn^  the  explanation  was  necessariljf  confined  to  these 

statutes. 

Cur.  adv.  vult\ 

AsjiH nftlip,  J.  now  delivered  the  opinion  of  the  Court. 

This  w;^  a  mptijon  for  a  numdamus  to  the  justices  of  Surrey^ 
to  receive  and  hear  an  aj^ical  of  Hannah  Fleck  and  others  against 
z  conviction  on  the  25  Geo.  3.  c.  72.  which  imposes  a  duty  on 
cottons,  muslins,  ^c.  for  certain  offences  committed  against 
that  act.  And  th^  question  is,.  Whether  an  appeal  lies  in  this 
case  from  the  judgment  of  two  justices  ?  It  was  contended 
by  the  counsel  who  made  this  application  that  an  appeal  was 
virtually  given  by  the  34th  section  of  this  act  of  parliament^ 
which  by  reference  incorporates  all  the  remedies  given  by  any 
excise  lawst  and  that  the  power  of  appeal  and  of  mitigating  pe- 
nalties are  given  by  some  of  the  excise  laws.  On  the  other 
hand^it  was  contended  that  no  appeal  lies  but  where  it  is  given 

(a)  Ante,  383.  .    W  Vide  8  Ann.  c.  9.  s.  5.  a;,  8. 

iar 
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in  express  words.    It  would  be  endless  fo  state  all  the  acts  that     I  ^ftS. 
hare  been  made  upon  the  subject,  but  I  will  just  shortly  mehtion  — 
such  as  seem  to  have  a  more  immediafe  relation  to  the  suBjecf. 


The  12  Car,  2.  c.  23.  and  12  Car.  2.  f.  24.  which  are  usually  Thcjutdcet 
called  the  hereditary  excise  acts,  give  an  excise  on  liquors  of  va- 
rious denominations,  and  in  these  acts  an  appeal  is  expressly  given 
ftom  the  judgment  of  the  commissioners  and  sulxommissionersi 
but  not  from  the  judgment  of  the  justices.  And  it  appears 
(ilainly  from  15  Car.  2.  c.  11.  /.  19.  that  it  never  was  die  in- 
tention of  the  Legislature  to  give  an  appeal  from  the  judgment  of 
justices ;  for  speaking  on  the  subject  of  costs  upon  appeals,  it 
toys,  that  in  case  the  first  judgment  is  a£Srmed,  the  party  appeal- 
ing shall  pay  costs  to  the  commissioners,  or  sub-commissioners;, 
aihd  yet  this  very  act  gives  a  jurisdiction  to  justices  in  certain  cases. 
Now  if  the  Legislature  had  thought  an  appeal  lay  from  their  judg- 
ments, they  would  certainly  have  made  the  like  provision  as  to 
them  with  regard  to  costs.  The  9  Ann.  c.  1 1.  /•  36.  is  the  first 
act  iT^hich  gives  an  appeal  from  the  judgment  of  the  justices;  this 
act  only  relates  to  hides,  skins,  parchment,  and  vellum.  In  the 
1 2  Ann.  c.  2.  the  malt  act,  there  is  a  clause  as  to  the  recovering 
of  penalties,  iffc.  which  incorporates  the  statute  of  Car.  2.  and  all 
other  laws  then  in  force,  relating  to  the  revenue  of  excise^  upon 
bceir,  afe,  and  other  liquors.  Tet  by  the  37th  section,  there  is  an 
elpress  power  given  to  appeal  from  the  judgment  of  the  justices 
to  the  Quarter  Sessions;  which  shews  that  the  Legislature  thought 
the  clause  of  reference  would  not  have  given  the  right  of  appeal 
in  that  case.  By  6  Geo.  i.e.  21.  which  relates  to  malt  and  the 
distillery,  there  is  a  clause  (;•  22.)  which  enacts  that  all  seizures 
of  sweets,  and  of  every  other  forfeiture,  and  forfeitures,  which 
(after  a  particular  day)  shall  be  made  by  virtue  or  in  pursuance 
of  that  act,  or  arty  act  whatsoever, relating  to  the  duties  of  excise, 
Bhall  be  adjudged  as  prescribed  by  that  act;  and  that  such  {>ro* 
ceedings  liall  not  be  liabk  to  appeal.  A  doubt  arose  on  this 
general  clause,  whether  it  did  not  take  away  the  right  of  appeal 
from  the  judgment  of  two  justices  as  to  malt,  hide^,  and  skins, 
or  vellum;  and  for  clearing  this  doubt  the  i  Geo,  2.  c.  16.  /.  3. 
declares,  that  by  the  above  statute  the  right  of  appealing  in  those 
cases  is  not  taken  away ;  from  whence  one  may  infer,  that  the 
Legislature  meant  it  should  be  taken  anvay  in  all  other  cases.  And 
where  it  has  been  thought  fit  to  be  given,  the  Legislature  have 
in  subsequent  acts  given  it  in  express  words ;  as  in  20  Geo.  2. 
c.  10.  and  29  Geo.  z.  c.  14.  But  it  seems  generally,  by  the  whole 

tenor 
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1788.     tenor  of  the  acts^  that  no  appeal  lies  from  the  judgmentof  the  jui- 
ticesi  unless  ezpresslj  giTen.    But  it  has  been  argued,  tfuKt  die 


^^'rf**  general  clause  oiFrefciencc  in  256^0. 3.  adopts  all  former  laws  of 
The  jttsticct  ezctsei  and  therefore  in  as  much  as  some  former  lawt  gave  che 
of  Sv»»ir.  p^^,^£  j^pp^  ^^  mitigation,theyarc  virtually  included  tnthis. 
But  I  think  that  this  argument  in  its  utmost  extent  will  not 
hold.    For  it  may  as  well  be  argued,  that  as  this  clause  of  re- 
ference virtually  incorporates  all  former  excise  laws,  as  to  the 
mode  of  levying,  (sfc.  and  there  are  some  of  these  acts  which  ia 
terms  negative  the  appeal,  these  laws  are  virtually  incorporated  i 
and  therefore  that  the  appeal  is  virtually  negatived  in  this.    The 
£air  construction  then  to  be  put  upon  this  act  of  25  G!fti.  3.  c.  72. 
s*  34*  which  is  the  clause  of  reference  in  question,  seems  to  he 
/  /  this;  that  all  the  general  powers  and  provisions  given  and  made 
'     in  acts  in  pari  maUrid  shall  be  virtually  incorporated  into  thisy 
but  that  such  provisions  as  are  always  considered  as  special  pro* 
/  nsions  shall  not.    The  power  of  appealing  from  the  judgment 

of  the  justices  seems  to  be  of  this  kind,  and  does  not  attach  with* 
out  being  expressly  given*  This  construction  will  prevent  all 
the  clashing  and  inconsistence  which  will  occur  if  a  difierent 
construction  were  to  take  place.  As  to  the  observation  on  die 
power  of  mitigation,  the  party  does  not,  by  this  oonstructiont 
lose  the  benefit,  for  the  two  justices  will  have  power  of  mitigat- 
ing, whetfier  the  appeal  lies  or  not  There  may  be  another  rea* 
son  given,  in  confirmation  of  the  opinion  we  have  formed,  were 
it  necessary,  which  is  this;  on  a  perusal  of  the  thirty*third  and 
thirty-fourth  sectbnsof  the^act  m  question,  the  first  of  which 
relates  to  duties^  and  the  latter  to  penalties  and  forfeitures,  there 
appears  a  manifest  difierence  in  the  penning  of  the  two  clauses  1 
the  latter  of  which  enacts  that  all  fines,  penalties,  and  forfeitures^ 
respecting  the  inland  duties  imposed  by  the  act,  should  be  sued 
for,  recovered,  levied,  or  mitigated,  by  such  ways,  C9V.  as  any 
fines,  &r.  may  be  sued  for,  {ffr  by  any  law  of  excise ;  dropping 
the  words  used  in  the  former  section,  •<  or  inland  duties  under 
<«  the  management  of  the  commissioners  of  excise.''  This  led 
me  to  apply  to  a  person  who  has  long  been  concerned  in  the 
business  of  the  excise,  to  know  what  was  the  distinction,  gene- 
rally understood  between  excise  Unvs^  and  inland  duties  under  the 
management  of  the  commissioners  of  the  eucise.  He  said  the  difier- 
'  ence  they  understood  is  this,  that  the  law  of  excise  is  under- 
stood to  relate  only  to  liquors  i  and  that  inland  duties  under  the 
management  of  the  commissioners  of  exdse  are  understood  to 

relate 
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relate  to  ntaU^  dry  gpods^  and  other  article8»  idiich  hare  of  late  1788. 

been  put  under  their  management.    If  this  dittinction  holdi  it  ■ 

would  be  decisive ;  for  I  beliere  there  is  not  a  single  instanceof  ^^^^° 

aa  appeal  being  given  in  any  case  relatmg  to  liquors  (  but  how-  Thejustket 

ever,  ve  need  not  rely  on  this  distinction,  as  we  think  the  former  ^^^^'^' 
reasons  are  perfectly  satisfactory. 

The  rule  therefore  must  be  discharged. 


^^         Wmton  agmnst  Withers.  ^•^ 

rw^HE  plaintiff  being  nonsuited  in  a^ormer  action  of  tres-  After  «non- 
^  pass  against  the  defendant  for  taking  hia  goods  as  a  distress  "^"^ 
for  rent,  brought  this  second  action  for  the  same  cause,  and  sued  ^^"^  '^ 
in  firmd  fattens,  being  a  prisoner  in  the  King's  Bench.    The  «cdiS"m 
costs  of  the  former  action  amounted  to  3a/.  which  the  de-  ^^^^^ 
liendant  swore  he  could  not  levy,  the  plaintiff  not  having  any  the  nne 

goods.  pirtiesfor 

•  -  the  MBie 

RMtsseU  moved  for  a  rule  to  shew  cause  why  the  proceedings  in  cnne  imcii 

*c  second  aaion  should  not  be  stayed  till  the  costs  of  the  former  a^S^ 
were  paid.  •>«  paW: 

Lews  shewed  cause,  and  contended  that  this  rule  never  held  suncfing  the 
but  in  ejectments.    But  plaintiff  be 

^  a  prisoner  at 

The  Court  made  the  rule  absolute;  and  Mr.  Justice  Butter  th-iimeof 
read  two  cases  {a)  from  the  Master's  note  book,  in  which  the  L"ood  .<?* 
like  rule  had  been  made  in  other  actions  than  ejectments.  t^)ntfm& 

(a)  M<mU0m,  ^i  Tarn,  v.  Bingbam,  HU.  xj  Gm.  3.  S.  ^^Cmi.^  moved  that  pro-  fT^^UP 
ceedinss  ia  the  present  acdon  might  be  stayed  tiU  the  costs  (la^/.)  taxed  in  a  former  %$,] 
actioo  on  the  sutute  of  bribery,  berween  the  same  paniet,  in  which  aaion  the  plamtift 
was  nonsuited,  should  be  paid.  The  plaimirs  attorney  wouU  neither  pay  the  costs, 
or  discover  the  plaintiff's  place  of  residence.  Hmr£i^  shewed  cause  on  an  affidavit, 
which  denied  that  the  plaintiff's  attorney  refused  to  pay  the  costs,  and  saying  he  was 
ready  to  pay  the  same.  Pf^CarrMas.  Upon  payment  of  the  costs  taxed  on  the  nonsuit 
withmaweek,lettherulebcdisdbaigcd;  in  default  thereof,  let  it  be  made  abaolute.     - 

BaUwm  v.  RuBarJi  tiid  AMher,  ffa.  19  Gn.  3.  A  Ji.^Ccwpir  shewed  cause 
why  the  proccedbgs  in  this  action  should  not  be  stayed  till  the  plaintiff  had  paid  tht 
cotts  taxed  on  a  judgment  as  in  case  of  a  nonsuit,  and  the  costs  taxed  on  the  rule  tQ 
shew  cause  why  judgment  as  in  case  of  a  nonsuit  should  not  be  entered  for  not  going 
on  to  trial  in  the  fbmer  action.  He  observed  that  the  present  aation,  which  waste 
a  malidoos  prosecution,  was  for  the  same  cause  of  action  as  the  former,  and  said  that 
such  motions  had  of^  been  denied.  IFWi^«,  Solicitor  General,  for  the  rale,  admitted 
that  such  motions  had  generally  been  denied ;  but  said  that  the  plaintiff  in  this  case 
had  brought  a  writ  of  error  to  the  judgment  which  had  been  noo-prosa'd,  which  shewed 
vexation.  Lord  Man^  said,  that  if  the  phOntiff  had  paid  the  cosU  on  the  rale 
being  served,  the  defendant  diould  have  paid  the  €0IU  of  this  appUcation;  and  aslced, 
Whether  the  party  was  ready  to  pay  the  coats  nowf  To  whioh  no  answer  being  re 
tuiBcd,  The  Cawrimada  the  rule  absolute. 

Pbcbbix, 
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'^    '  Pechell,  Bart  against  Layton. 

M^'s^.    nr^2  plaintiff  having  commenced  an  action  against  Afariin^ 
The  Court  ^  sheriff  of  Berts^  10  recover  a  penalty  on  the  3*  G.  '2. 

wiu  not  r.  a8.  /.  12.  and  another  against  the  present  defendant,  who  was 
LyX'pro.  the  sheriff's  officer,  Bower  obtained  a  rule  to  shew  cause  why  the 
ceedingt  in  procettfiugs  in  this  actlon  should  not  be  stayed  on  an  affidavit, 
against  a  which  Stated  that  both  actions  were  commenced  forthesame  cause. 
^er,  on  '  ^^^  "^^  shcwcd  cause,  insisting  that  the  plaintiff  had  a  right 
3aG.».tf.28,  to  bring  actions  against  as  many  defendants,  who  were  concem- 
« similar  ac-  ed,  as  he  plcascd,  provided  he  did  not  obtain  satisfaction^  from 
lionhasbcM  j^q^^  ^Jj^  q^c.    So  the  holder  of  a  bill  of  exchange  may  conii- 

commenced  .  ^  o  # 

against  the  mcncc  Separate  actions  against  the  drawer,  acceptor,  and  indors-* 
th^'iL^r  ^^^ »  *"^  ^^^  proceedings  in  none  of  these  can  be  stayed  till  he 
offence.  has  recovered  a  judgment  against  one.  But  even  if  in  such  an  ac- 
tion as  the  present  the  party  grieved  could  not  sue  the  sheriff  and 
his  officer  at  the  same  time,  there  is  less  reason  for  stayinj[,(^ 
proceedings  in  the  latter,  than  in  the  former  action,  because  the 
officer  is  the  sole  cause  of  the  complaint. 

Bower^  in  support  of  the  rule.  This  is  not  an  action  on  a  bill 
of  exchange,  where  each  of  the  parties  liable  may  be  Sued  sepa- 
rately ;  for  this  is  an  action  to  recover  a  penalty.  Only  oneofihice 
has  been  committed,  and  only  one  penalty  can  be  recovered ;  and 
the  party  grieved  should  make  his  election  either  to  sue  the  sheriff 
or  the  officer.  But  if  both  are  to  be  sued^  it  should  be  by  a  joint 
action }  otherwise  the  expense  of  both  actions  may  be  incurred, 
by  the  plaintiff's  carrying  down  the  records  in  both  the  actions 
to  be  tried  at  the  same  assizes.  And  ultimately  that  expense 
must  be  borne  by  the  officer }  for  he  gives  a  bond  of  indemnity 
to  the  sheriff.    But 

The  Court  said.  It  might  be  a  question  whether  each  person  of- 
fending were  not  liable  to  the  penalty.  But  that  if  only  one 
penalty  could  be  recovered,  there  was  no  instanee  in  ^bieh  the 
Court  had  Interposed  in  this  sufhmarj^  way ;  that  if  the  dfcfcridant 
were  entitled  to  any  relief^  he  should  put  die  matter  upon  record; 
arid  that  there  was  less  foundation  for  an  ap^eaticfti  on  the 
behalf  of  the  officer  than  of  the  dieriff  himself. 

Rule  discharged  (/x). 
(«)  Std  vide  pott.  7Z».  B,  C. 

Lotd  Mans^i£IiD  wkd  uoakble  to  attend  durmg  the  whole  of 
nils  Term. 

THB   END  OF  EASTER  T£RM,  28  GEO.  III. 
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CASES 

ARGUED  AND  DETERMINED 

IN  TBB 

COURT  OF  KING'S  BENCH, 

IN 

Trinity  Term, 

Ip  the  Twenty-^ghth  Yei|r  of  the  Reiga  of  Gsorg£  IIJ. 
^  — _: 1 788. 


Barber  against  Lloyd.  m^^. 

7  rr 00 D  moved  to  set  aside  the  bill  of  Middlesex  in  this  czbo,  The  Court 
^^  because  it  was  to  answer  the  plaintiff  in  a  pica  of  dOt^  ^"^dTz 
instead  oitnspass^  and  also  to  a  bill  to  be  exhibited  in  a  plea  of  bill  of  mh^ 

^»  -D   ^  ^i«c,  which 

trespass  upon  the  case :  But  wis  to  an- 

The  Gmit/' refused  to  grant  the  rule,  on  the  authority  of  a  case,  fw«'rp|«inriff 

which  was  read  from  the  Master's  note  book,  exactly  similar  to  ddty  intuad 

the  present,  in  Mich.  20  Ga.  3.  A  i?.  oUrespau. 

Rule  refused  (a). 

(«)  The  lamc  applica^ii  iras  refuic4  in  H»  H  ^*  3*  ^^R*    - 


The  Kino  against  The  Inhabitants  of  the  Hamlet  or  ^•^ 
Parcel  of  Penderryn. 

A  PRESENTMENT  had  been  madeof  a  roadbya  justice  a  present- 
-^^  of  peace  upon  his  own  view  under  13  Geo.  3.  c.  78.  ^^^^^ 
s.  24*  which  after  stating  that  from  time  whereof,  tstc.  thcrp  ^-  78.  *.  a4- 
ha4  been,  and  yet  was  a  common  and  ancient  king's  high-  smaller  dis- 
way  leading  from  the  town  of  Swj/i/fa,  in  Glamorganshire^  ^^  "'rilh^miit 
the  town  of  Uandilofowr  in  Carmarthenshire^  and  that  certain  state  ex- 
parts  of  it  lying  in  the  parish  of  Langevelaci  in  Glamorganshire  {hlya^re?^- 

,  ble  to  the  repair  of  roads. 

Vol.  ir.  Mm  were 
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1788.     were  oot  of  repair^  f^c^  8Uted  that  the  inhabitants  of  the  parcel 
or  hamlet  of  Penderrjn^  in  the  said  parish  of  Langevelaclyihc 


'^^^^^f^  said  common  highway,  so  in  decay,  ought  to  repair  and  amend, 

Tbc  inha-  when,  and  so  often  as  should  be  necessary. 

PiM DiR.       '^'^s  presentment  was  removed  into  this  Court  by  eerHorari  (a)/ 
KTN.      and  after  verdict,  it  was  moved  in  airrest  of  judgment,  that  it 
was  not  stated  that  the  inhabitants  of  this  ^strict  were  bound  to 
repair  the  road  by  any  custom  or  usage. 

R.  Morris  shewed  cause  apinst  the  rule,  saying  that  the  form 
of  the  presentment  pomted  out  in  the  schedule  to  the  act  N^.  32. 
had  been  exactly  followed  in  this  case,  and  that  by  the  tixtf- 
ninth  section  of  the  act  it  was  provided  that  no  objection  should 
be  made  or  advantage  taken  for  w^nt  of  form  in  any  of  the  pro- 
ceedings. That  besides  it  was  stated  that  the  road  had  existed 
immemorially,  and  the  Copn  may  ref(pr  the  liability  of  this  dis- 
trict to  repair,  which  was  expressly  stated,  to  the  same  period 
of  time  before-mentioned. 

Sevan,  in  support  of  the  rule,  argued  that  none  but  the  parish 
at  large  were  bound  of  common,  ri^ht  to  the  repair  of  high  roads ; 
and  therefore  if  it  be  attempted  to  charge  smaller  districts  with 
that  burthen,  it  must  be  shewn  expressly  how  they  are  liaUe.  Thi^ 
point  has  been  expressly  decided  in  this  Court,  in  the  case  of  7& 
jBng  v.  Tbe  InhaMtttnit  rf  Lankfieid  Stnet,  in  Rygate,  Mid>M  26 
Geo  3.  That  was  a  presentment  in  the  very  same  form  as  the 
present,  charging  that  the  inhabitants  of  the  borough  of  LhJ^ld 
Street,  in  the  parish  of  Rjgate,  in  the  county  of  Surry,  ought  to 
repair  and  amend. the  high  road,  when,  and  as  often  as  it  should 
be  necessary.  After  verdict  it  was  moved  in  arrest  of  judg- 
ment  by  Runnington,  that  as  it  was  a  presentment  against  a  par- 
ticular district  within  a  parish,  it  should  have  stated  particu- 
larly in  what  manner  they  were  obliged  to  repair,  whether  by 
custom,  usage,  prescription,  £tff.  and  that  the  general  allegation 
that  thiey  ought  to  repair  was  insufficient:  and  he  cited  S^  163. 
Jtndr.  2 1 6.  and  5  Burr.  2700.  in  which  last  case  it  was  al- 
leged in  the, indictment  that  the  district  from  time  whereof^ 
£g*r.  ought  to. repair.  Mmgay,  who  shewed  cause,  admitted 
the  principle,  biit  contended  that  the  general  hi|;hway  act 
13  Geo.y  c.  78.  which  gave  authority  for  the  pre$entment|iiad, 
sanctified  the  form  in  which  it  was  drawn.  But  T%e  Cwrt  held 
the  objection  good,  and  the  rule  was  made  iibsolute  for  arresting 

M  Vide  aou,  ado. 

the 
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ibcjudgfiMiL    A$.to  the  objiectioni  that  tfaU  pretentment  foU    1788. 
Imecd^the^foniippsetcribed;  thatibnnotilj  lebtes  Co  pariflfaes. 


^^  Huriam.    Thkpicieataent  is  clcarif  bad  \  for  being  an  ^J^^^^ 
sittenilit  ta€lM|9>  pan  of  a  pariah  onlj  with  the  itpaira  of  the  '^!'^*^ 
raa4».ii^l^  ii^i^flinst  a)aunoii rij^t^  it  must  beahewn  ezpfc«k  pemdie* 
1]5  hfPif  th^.  were  liable.    This  W  an  obfection  to  tibtsmkumai     ^^^' 
ap4t«oiiiiiaiaIftath»jS»99i^  The  judgment ancsted. 


The  Kino  agaimt  Thomaji  Aiort*  Mmim^ 

1%e  KxKd  ii^tfin^r  John  Monk. 


r  I  ^US  fint  oC  thoM  wat  aaiaformalion  in  natmeof  afn^eairw  ^i'jv^^ 
^   r«irt9  agiiatl  the  defendant  for  exeidnng  the  office  of  alt  M^ 
dormanottfaedtjof  Gbita.    To  wUch  he  pleaded  leticn  pa»  f^^^^^ 
gtaated  hf  Cm^  a.  on  the  4^1  Aik  in  the  37th  year  of  hia  ti^l!?cb- 


feign,  l^i  which  the  dtiseoa  and  inhabitanti  of  C&w^ 
covperated  \  and  that  theieahoaU  be  anujorsiecoider^  twenty*  ^"f^^'^ 
lMBr> aktennra^.fortjri common oonndUneUt two sheriflRb and ^er-  ^t todfl 
taiii  other  oflioen.    The  kbg»  by  those  lettm  patent,  appoint^  ^^|J^ 
the  first,  twency^fomr.  aldenBen;.and  pieseiibed  the  mode  of  iftb^o  * 
electiiig  a  mayor,  namely,  on  FrUajaba  the  feast  of  fi.  DitmU^  ^^^^ 
yearly,  by  a  majority  of  die.  mayor,  aldermen,  and  common  tem, ortht 
coundlmen assembled.    Tbeplea  then  stated,  thai  that  charter  ^S^AnS 
was^acocpied and  ^ncA^  to  bydiesaid  dtiasens  and  inhabit-  ^^. 
anu^  and  the  deftadaaS rqpdarly  deduced  a  titk  as  alderman  pontkm 

under  it  pwitedifter 

^^     ^    •••  that  uiBc  to 

«  new  bodf  in  tbe  •tme'place  it  good,  noOvhlMtiiufiiiK.a  chiiter  cf  imitmioB  V  ■fteprardi  graattd 
to  the  old  corporatioo ;  and  such  durtrr  of  rettihttion  it  absolutely  Toid>-A  powe^r  reaerved  to  the 
Crmni,  in' a  cMrwr  of  iDMryontioo,  to  amove,  bv  ord«r  of  cooa^'wlr  kfjmoi^^'iht  cotporatori, 
which  dechred  that  ail^  mtim  ^  thm  to  anMNred  should  actuaUy  ind  without  further  procea  be 
amoved,  and  which  also  provided  at  the  same  time  that  upon  such  amodbo  the  remaining  corpoiatort 
aliShcpndecdtoffllttpth0lv•auMfte^  cannot  be  cierriscd  to  sddl  aA  extent  m  not  to  leave  a  tuff- 
ctent  number  to  make  a  re-dection ;  and  therdore  an  amoval  of  all  is  illegal  and  void^-  Sec  iK.  v« 
Pitmrf,  p/3  vol.  199:,  as  to  the  distoludon  of  a  corporation  by  the  lost  lof  anidtegral  part,  wluch 
thacoqiofatioohadnopQwerofrenormgk.  [i  MiSc  80x01^  . 

Hie  prosecutor  replied^  that  king  Cbarki  die  Seconddid  not  Repiicatfo«. 
grantin  manner  and  form,  CsV.  Tliat  those  letters  patent  ivere 
not  duly  accepted  by  the  said  dtizens  and  inhabitants:  That 
the  defendant  was  not  duly  elected  an  alderman,  sis  in  lus  pka 
aUeged.  And  thkt  he  was  not  admitted  into  the  office  of  alder* 
man*,  bV. 

And  the  prosccmor  added  two  new  repfications.    In  the  firit 
of  which  he  sUted,  that  the  said  late  king  Cbarles-  die  Second,  in 

':Mma  the 
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1788.    the  same  letters  patent  in  the  8aid  plea  of  die  defendant  Aofre^ 
'  mentioned,  yJiffiSw'  willed,  and  by  the  same  letters  patent  pro^ 

'^^^^^  ridtd  and  reserved  fall  power  and  authority  to  himself,  hishdn 
Am BRT.  and  successors  from  time  to  time  and  at  all  times  diereaftert  ut 
ibejrte  vnU  and  pleasure  of  the  said  late  king  Charles  the  Seeoni^ 
his  heirs  or  successors,  the  mayor,  recorder,  common  detk^  or 
^^^^,  ^^  ^^  ^  ^fiwre  eftbe  aldermen^  comtmn  eoitneUmen^  sber^t^  coroners^ 
and  justices  of  the  peace  of  the  said  city  for  the  time  being,  hyanf 
order  of  the  said  late  Idng^  his  heirs  or  successors^  in  privy  eouneU 
wade,  and  under  the  seal  ofthe  said  privy  council^  to  them  respectively 
sigmfied,  to  amove  or  declare  them  or  any  of  them  to  be  amoved  ac« 
cordingly ;  and  that  as  often  as  the  said  late  king,  his  heirs  or 
successors,  by  any  such  order  made  in  privy  council,  should  de- 
clare any  such  mayor,  recorder,  common  clerk,  and  any  one  or 
more  ofthe  aldermen,  common  councilmen,  sherifis,  conmers, 
or  justices  of  the  peace  of  the  said  city  for  the  time  bong,  to  be 
amoved  from  his  or  their  respective  offices,  that  then  and  fram 
thenceforth  the  mayor,  recorder,  common  clerk,  aldermen,  and 
common  councilmen,  sherifis,  coroners,  and  justices  of  the  peace 
for  the  time  being,  and  all  or  any  of  them  so  atuoved^  or  declar« 
ed  to  be  amoved,  from  their  respective  offices,  should  in  deed 
and  in  fact,  and  without  any  further  process,  actually  and  to 
all  intents  and  purposes  whatsoever,  be  amoved  from  their  it- 
tpective  offices ;  and  so  from  time  to  time  as  often  as  the  case  shetdd 
so  he^n  /  any  tUng  in  the  said  letters  patent  contained  to  the 
contrary  notwithstanding:  And  that  in  overy  suA  case  othor  fit 
person  or  persons^  within  a  convenient  time  i^ier  such  amotion  or, 
ametiohs,  should  be  chosen^  sworn,  and  appointed,  in  suck  man- 
ner as  by  the  said  letters  patent  was  before  diwctod,  into  |fae 
place  and  o$ce,  or  places  and  offices  reqpectivply;  of  any  sucJi 
person  or  persons  so  amoved;  as  in  and  by  the  said  le^tery  pai- 
•  tent,  lie.  Hiat  after  the  making  of  the  said  letters  patent  ofthe 
pud  late  king  Charles  iSxt  Second,  to  wit,  on  the  lath  day  of 
August  1688,  under  and  by  virtue  of  the  said  last-mentioned 
lettera  patent,  Ht^h  Starkey,  Esq.  was  pne  of  the  aldermen  of 
the  same  city,  and  a  justice  of  the  peace  of  ^  within  the  said 
city  of  Chester,  and  county  of  the  Sfune  city  \  and  that  Richard 
JLeving,  Esq.  was  then  and  theris  recorder  of  the  said  pty« 
«Dd  also  one  of  the  aldermen  of  the  said  dty^  and  a  jusdoe 
oT  the  peace  of  and  within  the  said  city  of  Chester,  and  county 
tf  th(  same  diy;  and  that  the  right  hoqouiahle  IPiflSm  Eailof 
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tDwJy,  arc.  (mentioning  them  hj  name  scvciaDy)  weit  dbo  d-     1788. 
dermen,  and  each  of  them  was  an  aldennaa  of  the  said  city  of 


Cietter  (and  thus  cnumeniting  all  the  other  officeis  in  the  cor-  '^rf'* 
poradon) ;  and  that  no  other  persons  or  person  whomsoeVor  thea    AM«tt. 
were  or  was  aldermen^  or  common  (:ouncilmcn,  or  an  alderman^ 
or  common  councilman,  of  the  said  city  of  Cbater.    That  the 
said  last-mentioned  persons,  so  being  aldermen  and  common 
councilmen  of  the  said  city,  and  there  being  no  other  persons 
or  person  whomsoever,  aldtrmen  or  common  councilmen,  or 
an  alderman  or  common  councilman,  of  the  said  city  of  Ciester, 
his  said  late  Majesty  king  ymmes  the  Second,  afterwards,  to  wit, 
on  th^e  I  sth  day  of  Augi$st  1688,  by  his  order  in  privy  council 
tnade,  in  execution  of  the  power  reserved  to  the  said  late  king 
Cbarlis  the  Second,  his  heirs  or  successors,  in  and  by  the  said 
letters  patent,  made  in  the  thirty-seventh  year  of  king  Cbarbs  Oiderof 
the  Second,  in  the  defendant's  plea  mentioned,  was  pleased  to  J^JTSJ^^ 
order,  and  did  thereby  order^  that  the  said  Hugh  Starkey,  l^c^ 
Ve.  (naming  them  as  before,  should  be,  and  they  were  tbertkf 
Timeved  and  displaced  from  their  aforesaid  offices  and  employ- 
ments in  the  said  city  of  Chester.    The  replication  then  statedj 
that  that  order  was  signified  to  each  of  them  respectively  (naming 
them)y  and  thereby  they  and  each  of  them,  severally  and  respec- 
tively,  became  and  were  amoved  from  their  respective  offices  Whmfoft 
and  places  of  aldermen  and  common  councilmen  before-men-  2*^JJSf 
doned}  mfiterefire  tie  said  power  in  the  said  last-mentioned  letters  aUcrmcii 
patent,  as  to  tie  election  ef  aldermen  cf  the  said  city  of  Chester,  ^  c^  "' 
^  -ceased  and  determined.  ***«^ 

The  second  replication  set  forth  a  charter  of  incorporation  id  itepiic». 
^nted  by  king  Henry  the  Seventh,  in  the  2 1  st  year  of  his  reign,  ^^ 
to  the  citizens  and  commonalty  of  Chester:  who  were  to  elect, 
annually,  a  mayor,  recorder,  twenty-four  aldermen,  forty  com- 
mon councilmen,  two  sheriffs,  i^c,\  which  letters  patent  were    . 
accepted,  &<•    It  then  stated  a  charter  of  confirmation  in  the 
f  6th  of  Eliaaieii^  which  was  also  accepted.    And  that  both  these 
charters  were  in  full  force,  strength,  and  efiect,  before,  and  un- 
til, and  at  the  time  of,  the  judgment  hereinafter  next  mentioned, 
&r.    The  replication  then  stated,  that  in  Trinity  Term,  in  the 
thirty-fifth  year  c^  the  reign  of  darks  the  Second,  Sir  Xoiert 
Sawyer^  knight,  then  attomey-general,  filed  a  certain  inform-  ^wdr^ 
ation  in  the  Court  of  King's  Bench  against  the  said  mayor  and  ^JJ^^^Jlf^ 
'Cidzens,  fytie  name^  the  mayor  and  citizens  ^  the  scid  city  tfss  Car*^ 

CSiester, 
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«u4  kte  kiiig  g»ve  4ie  Mid  Govtt  tbete  tooflderHand,  and  be  in- 


^^^^^^  formed,  cbaC  tbe  «aid  mayor  and  citizens  of  the  said  dtj  of  C&«/- 
ANstr.  Ur^hj  43ie  ipaee  of  one  mondi  tken  last  past,  and  longer,had  used, 
and  did  then  use,  and  claimed  to  have  and  use,  widiout  any  war- 
nnt|  or  royal  grant,  within  the  said  dty  and  the  liberties  and 
|irecincts  of  the  same  city,  divers  liberties,  privileges,  and  fran- 
cluses,  in  the  saud  information  mentioned,  that  is  to  say,  to  Be  in 
ibimsihes  om  body  corporate  and  politic,  in  law,  fact,  and  name, 
by  the  name  of  the  mayor  and  citizens  of  the  city  of  Chester  g 
«nd  by  the  same  name  to  plead  and  be  impleaded,  answer  and 
be  answered  unto ;  and  also  to  have  sheri  A  of  the  said  city,  and 
iSbc  county  of  the  same  city,  i^e.  (specifically  stating  all  the  privi- 
leges claimed):  All  and  singular  which  liberties,  pritileges,  and 
franchises,  the  said  mayor  and  citizens  of  the  s«d  city,  for  all  the 
time  aforesaid,  agamst  the  said  lord  the  late  king  had  usurped, 
and  did  then  usurp,  in  contempt  of  the  said  lord  the  late  king, 
'  &V« :  and  thereupon  the  said  attorney-general  for  the  said  lord 
the  late  king  prayed  the  advice  of  the  Court  there  in  the  premises, 
and  that  due  process  of  law  might  issue  in  that  behalf  against  the 
said  mayor  and  citizens,  to  answer  to  the  said  lord  the  late  king, 
to  shew  by  what  warrant  they  claimed  to  have  and  exercise  tk 
liberties,  privileges,  and  frandhises  aforesatid,  ^c.  It  then  stated, 
that  such  proceedings  were  thereupon  had  in  the  same  Court, 
diat  afterwards,  to  wit,  in  the  Term  of  Smnt  Hilary^  in  the 
35th  and  36th  years  of  the  reign  of  the  said  late  king  Charlei  die 
Jadgmept  Second,  for  the  default  of  the  said  mayor  and  eiikum  in  mi  appear- 
r|^«f«'i      ^^  '^  ^j^^  ^^  Q^^^  ^j  ^^  ^^  1^  ^^  i^^  1^^^^  Before  the  long 

himself  to  ansfuer  to  the  said  lord  the  late  king,  touching  and  con^ 
ceming  the  premises^  it  was  then  and  there  by  the  same  Court  of 
the  stud  lord  the  late  lungj  before  the  king  himself  considered  that 
the  liberties f  privileges^  and  franchises,  in  the  said  last  mentioned  in^ 
firmafion  above  specified^  should  be  seized  into  the  hands  of  the  said 
lord  the  late  king,  until  the  said  Court  there  further  ordered,  as  by 
the  records  and  proceedings  thereof  remaining  in  the  Court,  ^c. 
appears.  That  after  the  said  judgment,  and  after  the  making  of 
the  said  letters  patent  in  the  defendant's  plea  mentioned,  to  wit, 
on  the  igth  day  of  October  1688,  his  late  majesty  king  James 
the  Second,  by  a  certaiti  order  in  council,  bearing  date  the  tgth 
^{October  1688,  being  graciously  resolved  that  the  city  of  Ches- 
tusmAtht  mayor  and  citiaens  theitof,  should  be  restored  to  their 

ancient 
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ancient  diarferU,  rights  and  fhindifoai,  notwithstanding  the     1788. 
jlidgttldnt  and  ptocttdit^  Sigsdflst  them  in  an  information  in  the 


The  RiHo 


iffltttre  of  ^ijfuo  iiunrokto  in  the  Conn  of  King's  Bench  in  the   ^JrJ^' 
ttign  of  the  late  king  darks  the  Second,  i^c.  was  pleased  to    amikt. 
drder,  atcotiSng  to  the  po^a^er  to  bim  restrved  in  the  late  cbartirs,  Kiog  jams 
jpatentSf  and  gtantty  'and  it  itfos  thereby  ordered  aceordinjgly,  that  order  in 
all  maTorsy  Sherifi,  recordersi  aldermen,  common  counctlmen,  ^^^^^ 
&tc.  and  all  other  officers  and  members  of  the  said  city  of  mayor  and 
Chester^  constituted,  named,  Appointed,  or  elected,  by  virtue  of  ^^^f 
any  diarter,  patent,  or  grant,  dnce  the  year  1679,  from  the  late 
king,  or  his  then  majesty,  and  all  and  every  person  and  personst 
having,  or  claiming,  any  office  or  place  by  the  same,  be  removed^ 
displaced^  and  discharged ;  and  they^  and  every  ef  them  nvere  thereby 
-removed,  displaeed,  and  discharged  accordingly.     And  it  was  fur- 
ther ordered  by  his  said  late  majesty  king  James  the  Second,  by 
the  said  order  in  council,  that  Mr*  Attorney^  or  Mr.  Solicitor 
Gerierdl^  should  prepare  a  bill,  instrument,  or  instruments,  for 
his  niajesty's  royal  signature,  for  the  granting,  confirming,  and 
restoring  of  the  said  city  of  Chester,  and  the  mayor  and  citizens 
thereof,  to  their  ancient  charters,  rights,  franchises,  offices,  and 
places,  had  or  used  by  them  before  the  said  judgment  given,  and 
ptoceedings  agsiinst  them,  and  to  pardon,  discharge,  vacate,  an- 
nul, and  reverse,  the  said  judgment  and  proceedings.    The  re-  ^Jj^JJJ^ 
plication  then  seated  a  charter  of  restoration,  dated  the  26th  of  iaz688. 
Octbbir  1688,  pursuant  to  the  last-mentioned  order  in  council, 
irhereby  the  judgment  in  juo  nuarranto  was  pardoned  and  re- 
leased, and  their  former  liberties  restored  tb  the  mayor  and  citi- 
zens of  the  old  corporation,  Istc.    Which  Said  letters  patent  the 
asud  mayor  and  citizens  of  the  said  city  of  Chester  accepted  and 
agreed  to;  with  an  averment  that  the  information,  and  the  judg- 
ment quousquCf  in  the  replication,  and  in  the  charter  of  James  the 
Second,  mentioned,  were  the  same.  Wherefore  the  said  letters  pa- 
tent of  the  said  late  king  Charles  the  Second,  by  the  said  Thonias 
above  in  his  plea  mentioned,  from  and  after  the  said  granting 
and  acceptance  of  the  said  letters  patent  of  the  said  late  king 
James  the  Second,  hetein-before  mentioned,  did  tease,  deter- 
mine, and  become  void,  and  of  no  farther  effi^t,  to  wit,  (sfr. 
The  defendant  in  his  rejoinder  stated,  that  the  order  in  council  Rgoindcr. 
*  under  the  privy  seal  of  the  said  privy  cotincil,  in  the  replication 
mentioned,  was  not  signified  to  the  said  Hu^  Starkey,  Vc. 
(naming  them)  in  ftiiinner  and  fbttto  in  the  t^plk^tion  al- 

leged. 
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1788.    legecl>  lie.  on  whkh  issue  was  taken.   To  the  second  replicatloti 
he  rejoined,  that  such  further  proceedings  were  had  upon  tk« 


"^^'^^  said  information  in  that  replication  mendoned  in  the  said  Court 
amert.    of  the  said  lord  the  late  king  CbarUs  the  Second,  before  the 
king  hitnself,  that  Afterwards,  to  wit,  in  Tnmtj  Term,  in  the 
36th  year  of  Car.  2.  it  was  considered  by  the  said  Court  of  the 
said  lord  the  late  king,  before  the  king  himself,  that  the  said 
liberties,  privileges,  and  franchises,  in  the  last-mcnttoned  infor- 
FmU  judg.  niation  specified,  sbouli  be  sehsed  into  de  hands  of  tie  raid  hrd  the 
Tear.  1    king,  and  the  said  may^r  and  citizens  be  excluded  and  amoved  there^ 
^•^"'      fromt  the  record  of  which  said  last-mcntioned  judgment  is  lost 
or  destroyed,  and  is  not  now  remaining  in  the  said  Court  of  the 
said  lord  the  now  king.before  the  king  himself.    With  an  aver- 
ment that  that  judgment  is  still  in  force,  and  not  reversed;  by 
reason  whereof  the  said  community  and  body  corporate  of  the 
mayor  and  citizens  of  the  said  city  of  Chester  in  that  replication 
mentioned  became  and  was  totally  dissolved  and  destroyed  long 
before,  and  until,  and  at  the  time  of  the  supposed  granting 
and  acceptance  of  the  said  supposed  letters  patent  of  the  said 
late  king  James  the  Second,  in  that  replication  mentionedj  to 
wit,  at,  l^c. 

Surrejoinder^  taking  issue  on  the  final  judgment  of  Trittitj 
Term,  36  Car.  a. 
VtrJict.  On  the  trial  the  jury  found  that  king  Charks  the  Second, 

granted,  l^c.  as  in  the  defendant's  plea ;  and  that  that  charter 
was  accepted  by  the  citizens  and  inhabitants.  That  the  order 
of  removal  of  all  the  o%ers  by  King  James  the  Second  in 
council  was  duly  signified  to  them.  That  the  defendant  was 
duly  elected,  and  admitted,  under  that  charter.  That  the  order 
of  privy  council  of  King  James  the  Second,  dated  the  i  ath  of 
August  j6Z%^  mentioned  in  the  replication,  was  signified  to 
the  members.  And  that  there  was  no  finaljudgment  of  Trinity 
Term,  36  Car.  a. 

The  pleadings  and  verdict  on  the  information  against  J.  il/ofi^, 
for  exercising  the  office  of  common  councilman,  were  the  same 
as  those  against  Amerj^  mutatis  mutandis;  and  the  arguments 
and  judgment,  of  the  Court  are  equally  applicable  to  both. 

Bower  obtuned  a  rule  in  Easter  Term,  37  Geo.  3.  to  shc^ 
cause  why  the  postea  should  not  be  delivered  to  the  defendant, 
in  order  that  he  might  enter  up  his  judgment  on  it,  and  that  in 
khe  mean  time  it  might  remain  in  the  associate's  hands. 

This 
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Tlu8  matter  was  argued  in  TrinUy  Tenn  1787,  by  jtdtdff     1788* 
SSeijt.  ErMfiiy  Wood^  MilleSj  Lane,  and  Topfing^  for  the  Crown; 


ThcKxMe 


and  by  Bearcrvfi^  Lefcester,  Bower,  Plumerymd  Manlijt  for  ^   ^^"* 
defendants.  Aii»t. 

The  counsel  for  the  prosecutor  made  two  general  points^ 
Firsts  It  appears  upon  the  whole  of  the  record  that  the  charter 
of.  Charles  the  Second,  from  which  the  defendant  deduces  his 
tide»  never  had  any  legal  existence.  Secondly,.  But  if  it  had, 
it  was  completely  done  away  by  the  order  of  amoval  in  the  rdgn 
of  James  the  Second,  or  by  the  charter  of  restitution,  and  con- 
sequently was  not  the  subsisting  charter  which  regulated  the 
corporation  of  the  city  of  Cbeiter  at  the  time  of  the  defendant's 
election.  Under  the  first  head  o^  argument,  it  was  contended, 
I  St,  That  no  judgment  whatever  could  be  given  on  the  quo  nvof' 
ranto  information,  which  was  filed  in  the  reign  of  Charles  the 
Second ;  or  at  least  that  no  judgment  of  seizure  could  be  given 
on.it;  if  any,  it  should  have  been  a  judgment  of  ouster*  Se- 
condly, There  cannot  be  a  final  judgment  against  a  corporation, 
as  such,  before  appearances.  Thirdly,  The  judgment  quousque 
in  Charles  the  Second's  reign,  not  followed  up  by  final  judgment, 
or  by  seizure,  did  not  suspend  the  functions  of  the  corporation. 
Fourthly,  Supposing  there  was  a  suspension,  the  judgment  quous^ 
que  did  not  operate  as  a  dissolution  of  the  corporation,  so  as  tO 
enable  the  Crown  to  grant  another  charter;  for  a  corporation 
cannot  be  dissolved,  either  by  it's  own  acts,  by  the  acts  of  the 
Crown,  or  by  a  judgment  in  a  Court  of  law.  Fifthly,  In  point 
of  fact,  the  charter  of  Charles  the  Second  was  granted  to  the  old 
corporation,  and  not  to  the  citizens  and  inhabitants  as  a  new  de. 
scription  of  persons;  for  in  point  of  law.  he  could  not  grant  it  to 
the  citizens.  But,  sixthly,  if  he  could  in  point  of  law,  and  did 
in  point  of  fact,  grant  that  charter  to  a  new  description  of  per- 
sons, it  was  void  in  law  on  account  of  the  power  reserved  to  the 
Crown  of  removmg  all  or  any  of  the  corporators. 

As  to  the  first.   It  appears  upon  this  record  that  the  quo  war^  The  judg^ 
ranto  information  which  was  filed  in  the  35th  Car.  a.  was  to-  JJ^st^te 
tally  false. and  unfounded.  There  are  only  two  sorts  of  proceed-  ^^  con>o»- 
ings  against  a  corporation.  1  he  nrst  case  is  when  a  corporation, 
legally  created,  abuse  any  of  the  franchises  to  which  they  are  en- 
titled, or  usurp  others  to  wluch  they  have  no  claim;  there  the 
hiformation  is  brought  against  the  corporation  as  such^  and  there 
« judgment  of  seizure  is  given.  But  when  a  body  of  men  assume 

tb 
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1788.    t^^ebu^lrte  to  be  a  corporadon  by  any  given  tisLtdt,  afitt  die 
hSiSrmztioli  is  broo^t  against  them  for  usut^ing  to  Be  a  ccMrpo- 


^^)1^  ration,  it  cannot  be  Uroughi  itg^ingt  fliem  by  their  corporate 
AMiRT.    muuif  but  it  must  be  agabst  them  in  their  in£wdtuJ  nanus  g 
becatdie  it  is  in  disaffirmance  of  die  corporation ;  and  in  such 
case  there  mnit  be  a  Judgment  of  muUr.    For  it  would  1>e  aV 
surd  to  say  that  they  have  forfeited  fliat  Which  nerer  existed. 
Sir  RAett  Satuyerf  in  arguing  the  quo  iiunranio  case  against  die 
city  bf  London  (a),  speaking  of  judgments  against  corporations, 
amd  of  Hc^rtimei^scxst^  says,  *<  What  was  intended  by  a  judgment 
^  of  ouster  in  ths(t  book,  and  in  what  cases  by  the  course  of  the 
^  klng*s  courts  it  ought  to  be,  will  best  appear  by  an  andent 
<*  rbte  taken  ahd  agreed  by  the  judges  in  BdvutrdAe  Fourth^s 
*'  time  (i),  before  diey  were  promiscuously  used.    The  rule  is 
^<  this;  ^heite  it  clearly  appeal^  to  the  Court  that  a  Eberty  b 
€€  usurped  by  wrong,  and  upon  no  title,  eidier  by  the  king's 
^  grant  or  otherwise,  judgment  only  of  oustfr  shall  be  entered. 
^*  But  where  it  appears  that  the  king  or  his  ancestors  have  onoe 
<<  granted  a  liberty,  and  the  liberty  b  mbused,  judgment  of 
<*  seizure  into  the  king^s  hands  sh^  be  given.    These  rules 
<<  carry  their  own  light  with  them.    That  which  came  out  of 
*<  the  king's  hands,  as  Brocton  useth  tfa)e  word,  is  pmi^eriy  re* 
**  turned  there  again  by  seizure,  or,  as  &ur  ancient  books  ]phrase 
<<  it,  by  re-seizure.    But  that  which  never  came  thence,  but 
<<  merely  usurped  upon  him,  shall  be  Vacated,  and  by  judgment 
^  of  law  declared  null  and  void.   There  is  ismoUler  case  which 
^  b  there  likewise  resolved,  that,  where  it  b  doubtful  to^e 
M  Court  whether  the  liberty  commenced  by  grant  or  By  wrong, 
^  for  thfc  uncertainty,  the  best  and  safest  coune  b  Aat  judgment 
<'  he  given  of  seizure.''  He  then  proceeds  to  observe,  that  in  the 
case  of  the  baili  JSb  and  aldermen  of  Niw  Radmr  (r),  whidi  was 
by  default,  judgment  of  seizure  was  only  given.    So  also  in  the 
case  of  Niw  Mahon  {J).  PfJUxfen^  In  arguing  the  City  of  London 
cJase  (0,  says,  *«  I  do  agree  that  there  be  precedents  in  theCrown- 
^  offic6  of  qia  wartantos  brought  against  corporations  for  usui^- 
<*  ing  to  be  a  corporation,  and  for  chiming  diverl  Other  privi* 
'«  kgtt.    But  (he  observes)  that  they  all  bemg  for  etmn^  Mor 
<<  /HiHies  as  wdl  as  to  be  a  corporation,  and  being  good  and 

(«)  Pi^  16.  Tbe  rcferrneef  to  tbe  Lmd§m  gv«  vMrrmfo  case  aie  nude  to  the  ar- 
guments of  tbe  Respective  persoiis.  (i)  15  £d,  4.  7.  ^ 

(i)  At.  2b  Jit.  ka.  17.  {d)  Tr.%  Jst.  iTsr.  3.  (#}  Page  61 

*»  sufficient 
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^  sfCfficient  aa  to  the  other  Ebertfes  and  prinleges  {hat  the  corpo-    1788. 
^  nrtioii  claims,  though  ineufficient  fer^huning  to  be  a  Corpora 


action,  they  most  be  proceeded  updn!**  Now  die  information  in  ^^"^ 
the  35  Car.  a.  is  fiiMfied  upon  the  veoord.  Thatifiras  not  an  m-    Aui&r. 
formation  against  A.  the  mayor,  B.  C.  and  D.  the  aldermen,  and 
JE.  F.  and  G.  the  common  ooundlmen,  stating  that  they  had 
usurped  or  abused  any  franchise  ^  but  it  was  against  die  mayor 
and  citizens  of  Cbestery  iy  tbeir  coffoirOi  naim^   stating  diat 
tbey  bad  usurped  to  be  a  body  corforah:  but  it  appears  upon  this 
record  that  they  were  a  corporation,  and  that  they  had  charters 
from  the  Crown  which  subsisted  when  the  judgment  queusque 
wzs  given,  and  of  course  they  did  not  usurp  the  franchise  of  be- 
ing a  corporation;  far  die  replication  avers  that  both  the  char- 
ters of  Henry  the  Seventh  and  of  Btaubetb  were  in  fall  force  at 
the  time  of  filing  that  information.  Then  no  judgment  of  vuster 
couid  be  given  against  the  corporation  \  because  they  had  a  legal  . 
existence,  and  a  judgment  of  ouster  cannot  be  given  against  a 
corporation  by  it's  corporate  name.    Fottexfen  (a)  in  the  London 
case  said,  <<  that  if  a  quo  warranto  be  brought  to  dissolve  a  cor- 
**  poration,  the  writ  ought  to  be  brought  against  the  particular 
u  persons,  for  the  writ  supposeth  that  it  is  no  corporation/,'*  and 
cites  ^  2  RJ.  Rep.  15.    llie  difference  there  taken,  when  the 
^<  defendants  are  supposed  to  be  a  corporation,  otherwise  when 
*^  they  are  questioned  as  inhabitants  of  a  vill,  then  they  ought  to 
^  enable  themselves,  they  must  shew  themselves  a  corporation, 
^  also  proves  it.**    And  then  there  is  a  reference  to  Lord  Hal/s    • 
common-place  book,  which  says,  <<  that  if  a  ^  warranto  be 
<•  brought  for  usurping  to  be  a  corporation,  it  should  be  brought 
<<  against  particular  persons,  because  it  is  in  disaffirmance  of  the 
<<  corporation,  and  then  judgment  of  ouster  shall  be  given :  but 
^  if  it  be  brought  for  liberties  claimed  by  a  corporation,  it  must 
<«  be  brought  against  the  corporation  itself/'    A  corporation 
cannot  usurp  to  be  a  corporation.    If  the  information  allow 
them  to  be  a  corporation,  they  do  not  usurp  the  franchise  of  be- 
ing one,  though  they  may  usurp  certain  privileges.    But  if  the 
corporate  existence  itself  be  denied,  then  the  information  must 
be  agadnst  A.  B.  and  C.  for  falsely  taking  upon  themselves  to  be 
a  corporation.  And  when  it  is  brought  against  the  corporation 
itself,  no  judgment  can  be  given  in  disaffirmance  of  the  corpo- 
rate capacity.    With  respect  to  a  judgment  against  particular 

<a)  Page  70. 

persons, 
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1788.  persons,  though  in  efitct  it  may  operate  as  a  dissolution^  yet  hf 
—"—  a  subsequent  grant  they  would  be  restored  to  their  old  rights^ 
^!t!sT  "d  they  would  not  take  tkmvo{a).  In  the  case  of  The  Major^ 

AmiT.  isTc.  of  GJcbeiter  against  Seaier  (b)^  Lotd  Mansfield  held  that  the 
corporation  was  not  dissolved  by  the  judgment  of  ouster  against^ 
and  subsequent  deaths  of,  the  mayor  and  aldermen,  is^c.  Aough 
they  were  without  their  naagistracy ;  that  their  former  rights  le* 
mained;  and  that  the  old  corporation  was  n^vived  by  a  new  charter* 
It  is  true  indeed  that  a  doubt  was  suggested  in  that  case  by  Lord 
Mansfield^  with  respect  to  the  operation  of  a  judgment  of  ouster 
against  the  corporation  itself ;  and  it  was  expressly  said  by  WIL' 
ntd,  J.  that  it  might  be  forfeited.  But  in  answer  to  that  case 
it  i§  sufficient  to  observe  that  Lord  AtansfiikTs  dictum  was  not 
positive,  but  rather  indicative  of  a  doubt;  and  that  point  was 
not  before  the  Court  for  judgment  Atid  it  appears  from  the 
ancient  authorities  that  if  the  infomution  had  been  broi^he 

^  against  the  corporation  itself,  no  judgment  of  ouster  couid  have 

been  given  upon  it«  In  Sir  J.  Smitb*s  case.  Lord  Ho/ir,  in  deliver- 
ing  the  opinion  of*  i^  Court  (r),  said,  that  a  corporation  may 
be  dissolved  for  a  breach  of  trust  (which  is  against  the  positicm 
now  contended  for)  :-But  then  he  is  clearly  of  opinion  that  this 
is  not  such  a  case,  and  that  it  cannot  be  done  by  a  judgment  of 
seizure^  nor  by  an  information  against  the  corporation  itself.  So 
that  on  these  points  (which  entirely  exclude  his  opinion  on  the 
other  point  from^aving  any  operation  on  the  present  question) 
he  agreed  with  the  rest  of  the  Court  that  a  corporation  cannot  be 
dissolved  by  a  judgment  of  seizure.  Neither  can  a  judgment  of 
ouster  be  given  on  such  an  information  as  was  exhibited  against 
the  corporation  of  Chester  in  the  35  Car.  2.  He  says,  <«  A 
«  judgment  of  seizure  cannot  be  proper  in  such  a  case ;  for  if  it 
"  be  dissolved,  to  what  purpose  should  it  be  seized?  Wherever 
<<  any  judgment  is  givenfor  the  king  for  a.  liberty  wtuch  is  usurped* 
<*  it  is  quod  extinguaiur;  but  the  quo  warranto  must  be  brought 
<<  against  particular  persons.  But  where  it  is  for  a  liberty 
*<  claimed  by  a  corporation,  there  it  must  be  brought  against  the 
«  body  politic ;  in  which  case  there  may  be  a  seizure  of  the  li» 
*<  berties,  which  will  not  warrant  either  the  seizure  or  dissolving 
•<  of  the  corporation  itself.**  That  case  proves  also  that  the  cor- 
porate capacity  cannot  be  suspended  (d) ;  that  even  the  corporate 
officers  existed  \  and  that  the  defendant,  who  was  .an  alderman 

{a)  Videposu        if)  zBurr.xZU.        <r)  4M*J,S%*        (4  Vidspoct. 

^t 


ni  THE  TwEimr-BioHTH  Year  of  GEORGE  III.  .  5^5 

ttt  the  time  of  the  judgment,  still  continued  to  be  an  aldennan.  1788. 
The  same  case  is  likewise  reported  in  SKh.  310.  and  Show.  274;  — — — 
fai  the  former  of  which  it  appears  that  the  opinion  of  the  three  ^^1^^^ 
judges,  on  the  collateral  point,  was  against  that  of  Holt,  and  Auirt« 
that  all  ^f  them  agreed  oh  the  abstract  question.  In  Skin,  there 
is  this  remarkable  passage,  after  stating  Ht^s  opinion,  **  that  n 
«c  corporation  maj  be  dissolved,"  <<  and  such  was  his  opinion  if^ 
««  ^mo  parium,  where  ten  judges  were  e  contra,**  This  alludes 
to  the  opinion  of  tlie  judges,  which  was  taken  on  the  22A  of 
yanuttifj  1689,  on  'a  bill  then  depending  in  parliament.  There- 
fore even  if  there  had  been  final  judgment  on  the  information 
filed  in  35  Car,  2.  it  would  have  been  reversed  by  writ  of  error, 
the  proceeding  being  against  the  whole  corporation,  as  such,  for 
usurping  to  be  a  corporation,  as  was  done  in  the  Malmsbury  case, 
a  v.  l^  M,  That  case  was  precisely  similar  to  the  present,  the 
objection  being,  that  there  could  be  no  judgment  of  seizure 
against  the  whole  corporation  in  its  corporate  capacity  for 
usurping  to  be  a  corporation :  the  seizure  in  such  case  is  an  ab- 
surdity, because  it  is  seizing  that  which  never  had  any  existence. 
When  the  Solicitor  General,  in  arguing  the  London  case  (a)j  is 
stating  a  judgment  of  ouster  of  particular  franchises,  which  may 
be  done,  he  admits  that  there  is  no  case  of  a  judgment  of  ouster 
against  a  whole  corporation.  As  to  the  case  in  Edward  the 
FiiBt^s  time  (there  mentioned)  it  appears  that  the  judgment  was 
given  by  parliament;  and  there  it  was  ^'  that  the  liberty  should 
«  htjirfntedi*  not  thkt  it  should  be  seized  into  the  king's  hands 
only.  And  the  Solicitor  General  said,  <<  Indeed  I  do  not  find 
f<  any  judgment  in  a  quo  warranto  of  a  corporation  being-  for- 
M  felted.**  This  shews  that  even  at  that  time  the  industry  of 
the  crown  lawyers  could  not  find  any  such  instance.  Now  it  is 
a  strong  presumptive  argument,  and  has  always  been  allowed  to 
have  Qonsiderablc  weight,  that  that  which  never  has  been  done, 
thotigh  the  occasion  may  frequently  happen,  cannot  by  law  be 
ikme  at  all.  And  this' argument  peculiarly  applies  to  those  cases 
where  the  prerogative  of  the  Crown  is  concerned,  more  especially 
in  arbitrary  times. . 

Secondly,  There  cannot  be  a  final  judgment  against  a  corpo-  NofinJ 
ration,  as  such,  before  appearance.  It  is  to  be  observed,  that  this  juci|in<at 
was  an  information  in  nature  of  a  qw  warranto,  and  not  a  quo  corpontioA 
Vforraato  writ,  against  the  corporation  in  the  reign  of  CharUs  Jj^^' 
the  Second.    The  process  of  these  is  distinct  and  diflSnrent. 

(«)  Pate  X4. 
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1788,    The  praoeas  in  an  information  it  by  venire  and  diitrin9$  (0):  but 
■w  in  the  wnt  of  jmp  warranio  it  is  by  sununooa;  and  for  de£ralt 

^S3*  «f  appearance  the  Ubefties  shall  be  sciacd.    He  Engr.  TU 
hw\r.    Ttmtf  Homy  i  SitL  86.    And  in  that  case  where  judgment 
was  giiwn.against  the  defendants,  (not  on  the  merits,  bntfor  • 
defectin  pleading,)  it  was  not  finalt  which,  it  was  sand, it  would 
bafc  been  if  the  defendants  had  been  sued  by  writ  of  a  fne 
nwTtfu/s,    But  even  in,  a  writ  of  quo  vHurranto  nothing  can  htt 
recovered  before  appearance,  i  Show.  276.  R^*  Plac.  Pari*  |6S« 
Sim.  2934  310.     Jitik.  141.     Bn*  tit.  JuJ^M^  pL  44- 
I  I^v.  105.   2  5aiMn/.  45.  and  jLi^/fp.  866.  For  on  writs  of  fMf 
n$mrra9^  which  are  original  writs,  the.  process  b  the  same  a9 
on  all  original  writs,  by  summons  \  and  if  the*  defendant  doee 
not  appear  at^  the  return  of  the  summons,  a  grand  cape  issues. 
Bract.  37 1-2.    And  if  land  were  taken  under  a .  writ  of  giynd 
cape^  it  was  clearly  rqplevisable  within  a  cenam  rime:  but  if 
he.  did  .not  come  in  and  replevy,  he  lost  x\»puus$imt  but  be  did 
not  lose  hismmi  of  the  hod^  fimr  he  might  recover  that  again* 
Keilvi*  117,.    It  appearafrom all  the  authorities  upon  thissubv 
ject  that  judgment  qmuqw  has  only,  been  conridered  as  psoooaa 
to  compel  an  appearance;  and  that  till  appearance  final  judgment 
cannot  be  given.    In  10  MoJL  230.,  Ejre>  said,  <<  In  infbmaM 
<<  tions  no  judgment,  can  he  given  unless  the  defendant  appeans 
<<  the  defendant  may  indeed  have  judgment  of  outlawry  passed 
c<  against  him:  but  tku  is  for  his  oontempt  in.not  appearingf* 
Judgment  of  oudawry.  is  onljr  pfcocess  to.  bring  the  patty  int» 
Court.  But  corporatipns  cannot  be  outhwedi  the  process  against 
them  must  be  by  distringas.    Bn^  tit.  CmparoAmt^  pU  ii« 
45  B.  3*  2, 3.  SUn.  85*  In  the  I^ndbn  case.  Sir  B.  Bam)ir\li^ 
saidf  *<  Where  sdzure  is  by  award  of  the  Court  for.a  contemptio 
<<  Court,  the  Court  may  admit  the  parries  to.affis  and  oidcc  re^ 
«  sritntion ;  so  where  by  award  of  theCourton  default  of  appear* 
«  ance  at  the  king's  suit  a  semun.  is  madif  vibict  is  Mr  na^mtiiif 
<<  a  distress  to  briag  in  the  party  if  potting  Urn  oni.  efitbopoamu 
^^sion  of  the  Rhertj  tiU  be  appemr  and  repkwf.    The  C6utr^;if 
<<  the  defendants  come  in  time,  and  pray  it,  may  deUver  them 
'<  the  possesrion  upon  replevin;  and.  this  by  thfc:  statuie^^M 
«  nvarranto.    30  Ed^  i.'f    Nothing  is  there  said  of  a  resritutioa 
after  judgment,  but  only  after  a.seisttre.    Now  therecannocbe 
a  reirtcvy  riU  seizure.  Sii;  G.r/rf,!^  in  asguii«  ithe  Z«»i4» 
after  teldng  notice  of  th^  rttleibid>  down  in  .2  E.  ^.  tAH  a^ 

«tbat 
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« tha^  in  some  cases  a  franchise  ought  to  be  ta)Eea  is^  the     1788, . 

«  king's  hands,  in  somp  cases  it  ought  to  be  seized  till  a  fin^  bf 

«  made  to  the  king,  and  in  some  cases  it  oug]^^  to  ,be  forq^ged."  "^  ^1^°" 
observes,  «  that  it  answm  aU  the  ajgjiment^  produced  ajb^at.  A^'l^r. 
*«  seizures,  either  by  act  of  parliafficnt,  or  fpV  J^  fiwc,  or  for  a 
«'  distress  for  want  of  an  appearance.  If  it  h?  a^,ac49n^  there 
«  goes  out  a  grand  cape,  and  there  the  lands  shaU  be  seized  im^ 
"  the  king's  hands,  and  that  looks  big  upon  record:  but  if  yo* 
«  come  to  know  the,  meaning  of  it,  i^,  is  only  thaj  the  sberif 
«  should  return  issues  upon  it,-  In  Jeni,  14,,  z.  it  is  said,  **  On^ 
««  ^  warranto,  if  the  defendant  m^e  dcfaultafter  being  sum- 
««  moncd,  and  another  default  at  the  return  of. the  vrnkijadat^ 
"  judgment  shall  be,  that  the  franchise  shajl  be  seized  into  the 
«king*shands5  andnotthavitshaUbeforfeited.  Fornomaa 
««  shall  lose  hb  hind,  or  his  franchise,  upon  any  default,  if  he^» 
«  never  appeared.''  In  real  actions,  where  a  tenant  makes  de- 
fault, the  summons  goes  to  the  tenant  to  answer  his  default,  a|ad 
tp  come  in  and  answer  the  plaint  which  i^  the  principal,  cause  of 
the  action  5  but  the  Court  cannot  give  any  ju4gment  upon  it  tiU 
an  answer  be  put  in.  Ixi  The  JCtngy.  The  Mayr  and  Aldemun^of 
London,  Holt,  Ch.  J.  said,  («),«<  I  do  not  think  a  judgment  for 
«  seizure,  where  it  is  a  final  judgment,. to  be  ineficctual:  and 
«  the  judgment  of  seizure  guowque,  (sfc  i^  case  of  non^ppes|r- 
«  ance  proves  it."  So  that  he  considered  that  a  final  judgment^ 
would  be  useless,  if  a  judgment  ^imtm/i^  operated  as  a  final  judg- 
ment. In  2  Roi.  Rep.  92.,  and  3  Burr,  1532.,  it  is  said  there 
can  be  no  judgment  before  appearance. 

Thirdly,  The  judgment  quousque,  in  Charks  the  Second's  leign,  jix%meDt 
not  followed  up  by  a  final  judgment,  or  by  seizure,  did  not  sua-  ^'^  ^ 
pcnd  the  functions  of  the  corporation.    The  difierence  between .  SU  lu^" 
the  efiect  of  a  judgment  qwmjue  and  a  final  judgment  appean  SU^tSl 
from  the  forms  of  the  different  judgments.    The  former  is^ 
«  that  the  liberties,  Ige.  shall  be  seized  tiU  the  Court  shall  further 
^rorder/"  the  latter,  that  they  shaU  he^s^dinio  tie  tm^s  hands. 
Rjl.  Plac.  Pari.  6. 188. 277*    So  that  after  the  judgment  quous^ 
que  in  this  case,  the  liberties  and  franchises  of  the  corporation 
were  at  the  disposal  of  the  Court ;  and  as  no  order  was  made. by 
them^  the  king  could  not  grant  them  to  another  description  of. 
persons  till  final  judgment.    If  on  a  judgment  quousque  the  king 
hadthepowerof  disposing  of  the  fianchises,^^  bygrantingthem 
immediatdyi  he  might  deprive  the  original  possessor!  of  an  op- 
M  I  Shuf.  aSa    SUr.  jio. 

^  portunity 
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1788.     portunity  of  curing  their  default,  which  they  could  othcrwis<t 
do  by  appearing.    It  does  not  appear  on  this  record  that  the 


^lua^  judgment  was  carried  into  execution-,  but  the  contrary  rather 
Amert.    appears.    For,  even  supposing  the  information  to  have  been 
Icg^f  7^  ^»  constat  that  the  corporation  did  not  appear  after 
the  judgment  quousque.    As  it  does  not  appear  on  this  record 
that  there  was  an  actual  seizure  on  the  judgment  qmusqui^  there 
was  no  laches  in  the  corporation  in  not  replevying,  or  not  ap- 
pearing j  and  as  the  Crown  did  not  follow  up  die  interlocutory 
judgment  by  a  final  one,  the  suit  was  abandoned.    It  should 
have  been  averred  that  the  judgment  itself  did  suspend  the  func- 
tions of  the  corporation  \  and  as  it  is  not  so  averred,  it  cannot  be 
presumed.  It  does  not  appear  in  this  case  that  akiy  writ  of  seizure 
ever  issued  in  fact.  Lord  Cdte^  in  commenting  upon  that  clause 
of  the  statute  West.  i.  which  gave  authority  to  the  Crown  to 
arize  markets,  &r.  fpr  taking  outrageous  tolls,  &r.  till  they  be 
redeemed  by  the  ownersi  obs^ves,  that  it  must  only  be  intended 
to  be  seized  on  an  office  fiundi^a).    So  that  though  that  act  of 
parliament  gave  the  Crown  an  express  power  of  seizing  the  fran- 
chise,  yet  Lord  Coke  was  of  opinion  that  it  means,  pot  a  forfeiture 
absolutely,  but  only  till  it  be  redeemed ;  and  t)iat  even  the 
seizure  itself  shall  not  operate  till  some  act  be  done  to  put  tfa^ 
Crown  in  possession  of  the  seizure,  namely,  <<  till  office  found." 
On  the  present  record  no  writ  of  seizure  is  stated  \  therefore  the 
Crown  never  had  the  possession  of  the  franchise.    It  is  no  an^ 
swer  to  the  want  of  a  writ  of  seizure  to  say  that  it  is  an  inqor* 
poreal  hereditament ;  because  in  such  cases  writs  have  actually 
issued  \  which  shews  that  an  incorporeal  hereditament  is  as  ca- 
pable of  being  the  subject  of  a  writ  of  seizure  as  of  a  writ  of 
restitution.  It  is  the  uniform  practice  to  issue  these  writs  ;  and 
they  were  in  fact  sued  out  in  the  eases  of  The  KtngY.  St.  Ives{i)f 
The  JCtng  V.  Langhour{c)^  Tie  Rng  v.  Thaxted^d),  The  King  v. 
The  Burgesses  of,Calne{e)^  and  there  are  several  other  instances 
cited  by  Sir  R^  Sawyer  {/).    And  in  the  case  of  The  King  v. 
The  Mayor^  tsfc.  of  Tori  (g)^  where  there  was  a  judgment  quous^ 
que,  a  writ  of  seizure  must  have  issued;  because  there  was  a 
writ  of  restitution  (h).    In  the  present  case  a  writ  of  restitution 
could  not  be  necessary;  there  could  be  no  writ  to  restorejhat 

(a)  2ljttt. «»».        .  (0  H.  $5  if  36  Car.%.    Rti,  50, 

(^)  if. 36  Car. 3.    Jt0t.4/9.  (/>^-»9»30. 


(r)  M.  36  Car.  3.    JRti.  ax8.  (j)  E.  36  Car, ». 

(^  T,  36  Car,  a.     X§t.  X49*  W  M,  4  Jac,  S. 
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which  was  never  taken.    Neither  could  the  corporation  have     1788. 
replevied,  because  there  was  no  seizure.    •*  A  judgment  ought  - 

**  to  be  complete:  therefore  if  a  quo  warranto  be  brought  for  agahlf^ 
««  usurping  royal  franchises}  the  Court  give  their  opinion  that  Amert. 
««  the  defendant  hath  no  title  to  them;  unless  they  proceed  and 
««  say,  ta  alnnde  excludatur^  it  avails  nothing  (j)."  And,  as  this 
judgment  was  not  followed  up  by  a  final  judgment,  no  writ  of 
error  lies  ;  for  a  writ  of  error  does  not  lie  to  reverse  an  interlo* 
cucory  judgment.  It  is  said  in  9  Co.  96.,  if  the  king's  title  to 
incorporeal  hereditaments  be  found  by  office,  he  shall  be  in  pos- 
session before  seizure ;  but  till  office  found,  he  cannot  grant. 
Sav.  70,  So  here,  till  final  judgment,  he  could  not  grant.  In 
all  cases  whatever,  where  there  is  a  transfer  of  an  incorporeal 
hereditament,  there  is  a  writ  to  give  possession  (&).  The  re« 
versal  of  the  MaJmsbury  case  shews  it :  that  was  a  judgment  for. 
»on«appearance.* 

Fourthly,  But  even  supposing  that  the  judgment  quousque  is  The  judg- 
in  itself  a  seizu^,  and  that  no  writ  of  execution  is  necessary,  the  J],^"dl<nror 
frasichise  being  an  incorporeal  hereditament,  and  that  the  award  dissolve  the 
of  the  Court  is  in  itself  an  execution,  so  as  to  render  it  necessary^ 
Cor  the  party  to  come  in  and  replevy  in  order  to  protect  himself, 
against  final  judgment,  yet  as  in  this  case  the  Crown  did  not  take 
advantage  of  it,  by  obtaining  filial  judgment,  the  corporation 
itself  was  not  dissolved^  though  its  liberties  may  have  been  j»/- 
pended.    If  so,  the  Crown  could  not  legally  grant  a  new  charter 
to  the  citizens  and  inhabitants  of  the  same  place,  there  existing 
in  contemplation  of  law,  at  the  time  of  such  grant,  another  cor- 
poration. :  For  if  it  be  true  that  a  judgment  quouiquey  without 
replevy}  is  equivalent  (o  final  judgment,  and  that  the  king  may 
grant  the  same  franchises  to  a  new  body  of  persons,  it  never, 
could  be  necessary  to  proceed  to  final  judgment.     And  if  the 
Crown  were  to  grant  a  new  charter  the  day  after  the  interlocutory 
judgment,  without  waiting  for  a  final  j4idgtnent,  the  old  corpo* 
ration  would  be  precluded  from  entering  an  appearance ;  or  if 
they  might  afterwards  appear,  the  new  corporation  would  be  a 
contingent  corporation,  depending  on  the  event  of  the  judg- 
.  meat  against  tiw  first.    Then  what  dme'is  limited  for  the  old 
corporation  to  enter  an  appearance?  It  appears  in  this  case  that 
the  charter  of  Charles  the  Second  was  granted  within  a  year  ; 
therefore  the  Court  must  at  least  say,  that  the  corporation  could 

(a)  I  Lord  Ray m,  17,  .  (li)  S$am/.  Prercg.  Reg,  77.  k. 
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1788.  not  rq)leT7  after  a  year.  But  in  the  quo  iiwfYmtfiiiiiionnatJOii 
against  the  corporation  of  Torh  (a),  a  judgment  ^f  sd^ure  was 
given  for  want  of  an  appearance }  but  afterward&itliey  enteied 

Ajciey.  an  appearance  in  MUIk  4  Jac.  2.  The  proceedings  there  state 
that  the  liberties  were  seized  into  the.  king's  iiands  for  want  of 
an  appearance,  and  they  prayed  that  the  king's  hands  might  be 
amoved,  which,  togetjier  with  the  restoration  of.  their  liberties,, 
was  ordered  by  the  Court ;  and  thenleave  to  impark  was  granite 
ed.  Now  if  the  liberties  had  been  absolutely  vested  in  the  king, 
by  the  judgment  fuouique^  the  Court  could  not  hare  eaeiciscd. 
such  an  authority.  Afterwards  the  judgment  was  released^  and. 
a  mli  frweqid  was  entered  by  the  Attomey»GeDecal.  But  during 
the  intermediate  time  no  change  appears  to.  have  been  worked, 
in  the  corporation^  they  still  continued  the  same.  Sothat  inthe« 
Tori  case,,  the  corporation  woe  permitted  to  appear  several  yean 
after  the  judgment  qtmuque :  but  in  the  Chester  case,  if  the  char* 
ter  of  Cbarks  the  S^nd,  granting.the  franchises,. Cs'f.  to  a  new 
body,  were  conclusive  against  theoldcorporatipn^  they  werede- 
prived  of  an  opportunity  of  a{qpearing.  within  a  year.  If  that 
,  charter  were  not  conclusive,  it  was  either  void  ei  imtie^  or  void- 
able, depending  on  the  contingency  of  the  old  corporation  being 
revived.  It  could  not  be  valid  as  a  perpetual  grant,  because  the 
king  could  not  derogate  from  hb  former  grant,  while  the  old 
corpotation  was  in  existence :  and  if  is  were  only  to  take  e^t 
during  the  suspension  of  the  old  corporation,  then  the  charter 
of  restitution,  which  vivified  the  old  corporation,  extinguished 
the  new  one.  (Fide  post.)  From  this  it  is  clear  therefore  that 
a  judgment  ^twiq^  does  not  occasion  a  forfeiture;  but  the 
liberties  are  only  kqit  by  the  Court  as  a  mean  of  eompeUing 
the  corporatbo  to  appear  and  answer  the  chaige.  This  is 
not  like  the  case  of  an  attainted  person,  where  it  issaid  that 
the  king  cannot  grant  to  him  all  his  former  rights,  because 
there  the  person,  attainted  is  absolutely  dead  in  law :  but  here 
the  liberties  were  only  suspended^  they  were  not  mn^nlated. 
Thus  it  stands  upon  the  judgment  quousque:  but  even  if  it  had 
been  foUowcd  up  by  a  final  judgtnent,  that  would  not  have 
worked  a  ^/ix/ii^  of  the  oorporation.  For  it  appears  from  all 
the  authorities,  that  a  corporation  once  duly  and^gally  exist- 
ing, cannot  be  dissolved  either  by  their 4>wn  acts,  the  acts  of  the 
GrowOs  «r  by  any  judgment  in  a  Court  of.law.j  if  by.  the.  wtird 

(«)  IE.  36  Car*  2, 
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«'  dissohed^be  nteaitt  an  ehdre  destntetum-and  annihilation  oF    17^. 
thexitFrj[>oraci(Hi  in  its  cor^rafe  capacity,     ist,' A  corporation 


cannot  annihilate  itself  j  it  cannot  suriender  up  its  corporate  cai-  ^^l]^° 
ptttity  and  ezistenc^l  The  first  aiithorityis  the  case  of  The  Dean-  Annr. 
and'  Chapter  of  \MrmViS  («).•  there  the  surrender  was  til  very  ^  ^j^^^p^,^ 
gen^raT  tetms^  for  though  the  terms  used  in  the  report  in  Cok  tJon  canooc 
only'imply'a  surrender  of  the  church  and  of  the  possessions,  f^c.  corpante 
yw  it  was  a  snhrender  of  all  their  rights,  pririleges,  (fc.  which  «^«>«- 
they  heM  in' right  of  their  corporation,  as  appears  from  2  j/nd.  t 
Axsitt  wa^iheic  held  that  the  old  corporation  of  Dean  and  Chap- 
cct'did  relhahr,  notwithstanding  the  surrender  (b).    And  in  the 
case  of  Hajnmrd  v.  Fidcber  (r),  subsequent  to  this  surrender,  it 
ie  stated,  that  King  Bd*  6.  granted  a  new  charter  of  incorpora- 
tion by  the  pld  name,  with  adcUtional  words*    On  arguing  the 
special  verdict  in  that  case,  it  became  a  material  question  whidi 
of  those  corporations  subsisted;  the  Court  unanimously  held 
that  the  old  corporation  still  subsisted,  and  that  the  new  chafer 
of  incorporation  was  void.    This  question  of  a  surrender  of  a 
corpofation  occurred  again  in  a  later  case,  in  The  King  v.  Gfey  (d): 
thetc  the  chief 'question  was.  Whether  by  a  surrender  of  tfaecor« 
poration  of  CMisUria  the  reign  of  Cbarles  the  Second,  the  cor- 
potation  itself  was  dissolved?  for  if  it  were,  the  charter  of  King 
jyVRamf  by  which  lands  and  privileges  were  re-granted,  was  void, 
because  it  was  to  a  corporation  not  in  bdng.  There  indeed  the 
question  was  considered  rtoerio  inhdtu  from  the  last.    That  was, 
Whether  a  charter  granted  to  the  old  corporation  were  good  or 
not?  which  question  depended  on  the  same  preliminary  ques^ 
don,  namely.  Whether  the  first  corporation  were  dissolved  ?  Anil 
three  Judges  were  of  opinion  that  it  was  not  \  that  the  corporadon 
w:as  still  subsisting,  and  had  a  capacity  to  take.     And  they  said, 
that  in  the  case  of  The  City  of  Landmy  it  was  the  opinion  of  se- 
vend  learned  men,  that  a  corporation  could  h6t  surrtoder  its  cor- 
porate existence.    This  likewise  appears  by  the  surrenders  of 
abbies  in  the  reign  of  Hen.  8.,  for  it  was  thought  that  it  was  not 
sufficient  to  rest  enrirely  on  their  surrenders,  but  it  was  deemed 
expedient  to  obtain  an  act  of  parliament  to  eflfect  what  they  could 
not  of  themselves  do.    This  is  also  confirmed  by  Trebf^  argu- 
ment (i)  in  the  London  casej  where  he  observes,  that  it  was 

(4}  3 €0.73.    %AMd.i6S'  (408ilf«dl358. 
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1 788.     thought  necessary  expressly  to  enad,  by  ja  H*  8.  c.  2^^  that  the 

corporation  of  St.  John  a^  Jerusdm  should  be  dissolved^  foi  that 

^a^w"*  the  surrender  of  their  lands,  and  the  vesting  of  them  in  the 
▲uB&T.    king,  were  insufficient  for  that  purpose.    There  are  only  two 
cases  to  be  found,  in  which  it  is  said  that  a  corporation  may  lose 
its  corporate  capacity  by  its. own  act:  the  first  is.  The  I>ean  of 
Wells's  case,  Dy.  273.,  where  it  is  said,  that  corporations  have 
been  dissolved  by  surrenders  ;  but  it  is  said  in  Palm.  495.,  that 
where  they  speak  of  dissolutions  by  surrenders,  it  is  a  relation 
oifad  only,  and  not  of  law.    The  other  case  is  in  Dyer^  282. ; 
but  a  very  full  answer  b  given  to  that  case  by  Treky  (a),  in  the 
London  case,     ist.  He  said,  that  the  reason  digressed  from  the 
maint  point,  as  was  observed  in  Palm.  502.     2dly,  It  was  a  pri- 
rate  extrajudicial  opinion  given  by  only  fi.ve  of  the  Judges  v  sd 
that  the  other  seven  might  have  been  of  a  different  opinion* 
3dly,  The  case  was  mistaken^  for  the  surrender  could  not  be 
good  without  the  consent  of  the  bishop.     4thly,  The  surrender 
was  by  act  of  parliament,  as  was  said  by  Ld.  Cdtem  i  Leon.  234. 
And,  5thly,  It  is  not  in  the  original  manuscript  of  JDjr^r^s  Reports. 
The  king     Secondly,  The  king  cannot  by  his  prerogative  destroy  or  dis- 
cannot  by     ^\^^  ^  corporation.    This  is  expressly  laid  down  in  Pahn.  501. , 
tlve  destroy  Bro.  tit.  Corporation^  pi.  78.     1  he  Idng  cannot  only  not  dissolve 
tionT""     ^  corporation,  but  he  cannot  take  away  any  of  the  privileges  of 
a  corporation  which  have  been  formerly  enjoyed.      3  Burr. 
A  corpora-    1656.     Thirdly,  A  corporation  cannot  be  dissolved  or  annihi* 
hL^'di^XS  ^^^^  ^1  *  judgment  in  a  Court  6f  kw.    Though  a  diflerencc  of 
by  a  judg.    opinion  is  to  be  met  with  in  the  books  on  .this  subjecit,  yet  when 
Court'of      ^^  affirmative  of  this  proposition  is  to  be  found>  it  always  ap* 
^''-  pears  to  be  against  the  opinion  of  the  majority  of  the  Judges  ; 

and  it  has  never  yet  been  confirmed  by  any  judicial  decision. 
There  is  no  instance  of  a  judgment  of  ouster  against  a  whole 
corporation  {V).  That  a  judgment  in  a  Court  of  law  does  not 
extinguish  corporations  aggregate  appears  by  the  analogy  which 
they  bear  to  corporations  sole.  Sir  RJ  Sawyer  {c)  szys^  that 
<<  single  bodies  politic  have  conditions  annexed  to  them  upon 
*<  the  trust  of  their  creation,  the  breach  of  which  is  in  law  good 
«<  cause  of  separating  the  politic  person  from  the  natural,  by 
«  deprivation,  which  in  the  civil  law  is  of  the  same  efiect  as 
«  judgment  of  ouster  by  the  common  law  ;  and  their  suspen- 
se sion  hath  some  resemblance  to  our  seizures  into  the  king's 

(tf )  P.  1 1.         i  W  5«  «*>e  a^ument  aud  casci  cited,  ante,  5*^.  {t)  P.  ai. 
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««  hands."  Therefore  as  in  corporations  sole  suspension  mcrcljr     1788 
dissolves  the  connection  between  the  natural  and  poKtic  body, 
but  does  not  aflFect  the  corporate  capacity,  so  in  aggregate  corpo- 
rations, though  j  udgment  of  ouster  be  given  against  particular,  or    Amiry, 
even  all  the  members  of  a  corporation,  by  which  the  natural 
body  is  separated  from  the  body  corporate,  yet  the  franchise  it- 
«elf  still  remains.  What  is  said  in  4  Lut.  228.  goes  still  farther, 
and  shews  that  even  the  privileges,  (sfc.  of  a  corporation  cannot 
be  seized,  as  forfeited,  by  the  king.    That  was  the  Cambridge 
case  J  and  that  corporation  had  certainly  been  guilty  of  such  an 
ofience  as  would  have  induced  a  forfeiture  in  a  Court  of  law,  if 
it  could  have  been  effected:  but  it  appears  there  that  the  king,  by 
<ommm  consent  of  the  pariiament^  and  by  authority  ofihesame^  seised 
the  liberties  into  his  hands  as  forfeited ;  and  Lord  Coiu  has 
added  in  the  margin,  "  JVo/a,  by  act  of  parliament/'    Now  if  he 
could  have  seized  them  as  forfeited,  without  the  authority  of  par* 
liament,  he  would  not  have  had  recourse  to  them  for  it.  That  the 
doc^trine  contended  for  obtains  in  point  of  law  appears  not  only 
from  the  books  of  law  and  ancient  records,  but  it  appears  also 
that,  in  point  of  fact,  corporations,  after  judgment  of  seizure 
into  the  king's  hands,  have  continued  to  enjoy  that  capacity; 
fpr,  after  taking  re-grants,  they  have  been  held  to  be  in  of  their 
former  title.     Innumerable  instances  of  this  kind  are  to  be  met 
vrith  (41).    These  arguments  and  auihorities  go  to  shew  that, 
even  if  there  had  been  a  final  judgment  on  the  quo  warranto  in- 
formation  filed  in  Charles  the  Second's  reign,  the  corporation  it* 
self  would  not  have  been  dissolved,  but  it  would  have  been  re- 
vived by  the  charter  of  restitution:  but  it  is  sufficient^  in  the 
present  case,  to  say  that  thete  was  no  final  judgment,  and  that 
the  liberties  of  the  corporation  of  Chester  remained  in  the 
power  of  the  Court  by  the  judgment  quousqueg  and  as  they  were 
not  absolutely  vested  in  the  king's  hands,  he  could  not  grant 
them  to  another  body  of  persons.    The  circumstance  of  Sir 
Robert  Sawyer'^  having  prayed  final  judgment  of  exclusion,  is  a 
strong  proof  that  he  was  of  opinion  that  the  judgment  quousqtse 
was  not  conclusive.     It  is  clear  also  that  the  defendant  in  this 
case  thought  that  a  final  judgment  was  essential  to  the  support  of 
his  title,  for  he  has  stated  it  in  his  rejoinder;  and  by  the  rejoin* 
der  he  admits,  that  the  corporation  was  not  dissolved  by  the  judg- 
es) Poit.  .    ' 

ment 
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.X788.    ^nt  qmus/jutf  but  by  ibc  .final  judgi9e9t;  apd  that  'mm   is 
-^— —  found  agamst  Jiim. 
TJ^J^J^       Fifthly,  Either  in  pgint  of  feet,  the  chartcrpf  Car.  z.  was 

Amk»t.  granted  to  the  old  corporation,  and  not.to  the  citi^wns  and  inha- 
5th,  The  bitant8  as  a  new  description  of  persons ;  or,  in  point  of  law,  the 
c^Z^  king  could  not  grant  it  to  the  citizens.    That  the  .charter 


ipnnted  to    jrrantcd  to  the  old  corporation  is  dear  for  many  reasons  ;  ist.  It 
^ves  the  same  name  of  incorporation  with  the  prior  charters  ; 


;Kdly,  There  was  an  exception  of  certain  persons  in  the  diartcr, 
who  were  members  of  the  old  corporation,  which  would  not  have 
been  necessary,  if  the  new  charter  had  been  directed  to  a  diffbreot 
set  of  men;  3dly,  From  the  gross  absurdity  of  supposing  that 
the  king  would  iprant  to  two  different  bodies  the  same  jurisdic- 
jtion  ;md  privileges  in  the  same  place  at  the  same  time  ^  4thly, 
The  supposition  of  their  being  ihe  same  body  will  account  for 
the  king  not  proceeding  to  final  judgment;  because,  as  the  oU 
i:orporation  had  accepted  his  new  charter,  his  purpose  was  an- 
.  swered,  and  the  corporation  always  remained.  There  is  also  a 
strong  treason  why  the  Court  .should  incline  in  favour  of  this  opi- 
nion, because  by  these  means  only  the  ancient  prescriptions  may 
be  preserved;  for  there  can  be  no  privity  between  two  distinct 
corporations,  existing  under  diflerent  acts  of  creation.  PMoefeds 
Argununtf  105.  and  113./  i  but.  loa.^.;  and  gi  Lord  .Koy- 
fNiom/,  1239.  9ut  if  it  were  granted  to  the  saipe  body,  those 
old  rights  would  still  continue ;  and  the  charter  of  Car.  a.  would 
merely  operate  as  a  charter  of  alteration  and  addition,  and  not  as 
a  charter  of  creation.  3  Burr.  1870.  &r  7.  Raym.  439.  Now 
if  the  charter  of  Car.  a.  were  granted  to  the  same  body,  it  is 
immaterial  whether  the  chacter  of  Jae.  2.  operated  as  a  new 
grant,  or  as  a  release  of  the  judgment  quausque^  and  a  restoration 
of  the  old  franchises;  for  in  either  case  the  charter  of  CJ}arks 
the  Second  is  done  away  by  ibe  acceptance  of  a  subsequent  in- 
eonsi^ent  charter;  and  the  chacter  of  Janus  the  Second,  whe- 
ther by  xelation,  or  as  a  new  gnmt,  became  and  has  contiwcd 
the  govpming  ^dia|ter  of  the  place.  But  «even  .supposing  ^that  the 
~€htrtcrof  charter  of  Car.  2.  was  in  fsct  granted  to  the  citizens  atid  iidia- 
^^to  •  b><^^  of  Ouitir  as  such,  what  is  the  legal  eOect  of  it,  whoi 
new  corpo-  granted  to  the  inhabitants  of  a  city  whose  there  was  at  thajt  uqae 
ntroo,  wit  ^  5u})^^qjr  corpotation  under  prior  charters,  neither  of  which 
was  afiected  by  the  judgment  qmusque^  The  acceptance  of  such 
a  charter  in  point  of  fact  cannot  gp  beyond  the  legal  operation 

of 
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•f  the  charter  incif  which  was  accepted.  In  die  case  of  Haj*  1 788. 
wardr.  Fklcherti  was  held  not  only  that  a  corporation  cannot 
aurrender  Its  corporate  existence,  but  also  that  a  charter  granted 
to  a  description  of  persons  in  a  place  where  an  old  corporatbn  Ambst. 
tfien  suMsled,  and  granted  as  a  new  charter,  and  not  as  a  con- 
firmation of  the  old  one,  was  Toid.  In  the  present  case  a  corpo- 
ration sttbsisted  in  Chester  at  the  time  of  granting  the  charter  by 
Car.  a.  i  not  a  guild  orjraiemiiyjbr  a  partiatlsr  furpasef  htt  ifge^ 
mraleorporoHmJir  Ae  government  rftte  aiy ;  diey  were  the  gran- 
tees of  die  dty  itself ;  the  governors  of  the  tity  of  Cbester.  If 
therefore  die  charter  were  granted  by  ClmrUs  die  Second  to  a 
new  body,  under  an  idea  that  at  that  dme  there  was  no  exisdng 
oorporationin  Chester^  it  is  void,  because  the  old  corporadon  was 
then  in  existence.  And  this  shews  that  the  manner  in  which 
die  Lord  Chief  Baron,  who  first  tried  the  cause,  considered  the 
^estion,  was  the  true  one,  when  he  left  it  to  the  jury  to  consi- 
der (a)  whether  the  charter  were  directed  to,  and  accepted  by 
the  M  eorporatim  /  for  at  that  rime  there  were  no  other  persons 
in  Gfestir  capable  of  accepting  it.  Whenever  a  new  charter  is 
gninted  under  dua  kind  of  nusuke,  the  charter  itself  and  the 
acts  of  the  pardes  under  it  are  void.  And  even  if  some  of  the 
old  members  had  afterwsbrds  mixed  with  the  new  body  in  its 
proceedings,  such  proceedings  woidd  be  void.  In  Sutler  v. 
Palmer^  Salk.  191.  where  there  were  two  charters,  the  first  of 
wUch  had  been  surrendered,  which  surrender  was  held  void 
for  want  of  an  inrolment ;  die  Court  said,  «  As  to  the  new  char* 
<«  ter  and  bye-laws  made  under  it,  if  those  who  were  membert 
M  under  the  old  charter  happened  to  be  thfc  only  persons  who 
^  acted,  they  should  be  deemed  to  act  by  virtue  xsi  their  ancient 
«( and  true  right ;  but  if  commhced  with  others,  whb  were  only 
«<  members  under  the  new  charter,  thocigh  die  dd  members 
«  were  the  majority,  yet  they  must  be  uken  to  act  by  virtue  of 
^  the  new  charter,  and  then  what  they  did  was  void  fi)J*  On. 
this  head  it  will  be  incumbent  on  the  defendant's  counsel  10 
contend  diat  there  may  be  tw6  corporations  in  C&ti^«r  exist- 
ing ut  the  same  dme,  and  that  the  defendant  nuy  be  an  al* 
dcriftan  of  one  only,  and  not  a  meoib^  of  the  other.  But 
in  ataswer  to  tint,  and  to  shAw  the  aUurdtty  of  such  h  pito- 
positbti,  it  W91  be  nuflkient  to  define  the  niitiirt  of  a  ccflrpora^ 
tion*    A  dnrpetarion  is  in  its  nature  diAerent  firofen  a  guUd  or 

(«}  AnU|  I  vol.  579.  W  Vide  the  caie  «f  fhe  Ctif^raiiM  9/  JKrWErj^  I  P«  IF«/.  407. 
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1788.    fraternity.    The  true  distinction- between  them  is  laid  down  in 
Cuddon  V.  Eastwtck  (a),  where  it  was  held  that  a  corporation 


ij«w  **  could  make  a  guild  or  fraternity,  but  not  a  corporation.    ««  A 
Ame&t.    m  corporation  is  properly  an  investing  the  people  of  a  place 
«  with  the  local  government  thereof,  and  therefore  their  law 
^<  shall  bind  strangers :  but  a  fraternity  is  some  people  of  a  place 
<<  united  together,  in  respect  of  a  mystery  and  business,  into  a 
^  company,  and  their  laws  and  ordinances  cannot  bind  strangers; 
«  for  they  have  not  a  local  power  or  government."    Now  in  the 
present  case  both  these  corporations  upon  this  record  are  of  the 
former  kind;  they  are  grantees  of  the  government  of  the  citj, 
with  the  power  of  making  bye-laws,  and  electing  magistrates  to 
govern  the  city.    But  two  corporations  with  co-equal  powers- 
and  privileges  cannot  exist  at  one  and  the  same  time  in  one  and 
the  same  place.    It  is  not  contended  that  the  king  cannot  grant 
a  charter  by  way  of  a  confirmation  of  a  former  one,  in  order  to 
give  the  old  corporation  new  privileges  \  but  he  cannot  grant  a 
new  charter  to  a  new  corporation  in  the  same  place  where  there 
is  one  in  existence  under  a  prior  charter.   Again,  if  the  charter 
of  Charles  the  Second  be  considered  only  as  a  confirmadon  of 
the  former  ones,  and  granted  to  the  old  body,  it  is  equally  void. 
For  the  Crown  has  no  power  to  dissolve  a  corporation,  or  to  take 
away  any  of  their  rights  and  privileges.   And  here  the  Crown, 
by  its  own  authority,  and  without  any  judgment  in  a  Court  of 
law,  did  by  the  charter  of  37  Car*  2.  disfranchise  seven  persons 
under  the  colour  of  a  new  charter;  and  if  the  king  can  disfran- 
chise seven,  he  may  equally  disfranchise  all  the  members.    The 
jury  could  not  possibly  say  that  those  seven  persons  accepted  the 
charter,  for  they  were  expressly  excluded  in  the  grant.   There^ 
fore  even  if  the  words  <<  citizens  and  inhabitants,"  to  which 
body  of  persons  die  charter  of  Charles  the  Second  is  directed, 
were  construed  to  mean  such  citizens  and  inhabitants  as  by  law 
could  accept,  yet  even  they  could  not  accept  without  the  con* 
currence  of  those  seven  persons,  whose  consent  is  excluded  by 
the  terms  of  the  grant,  because  that  would  operate  as  a  disfran- 
chisement of  those  persons,  without  any  crime  alleged,  or  judg- 
ment of  law,  against  them.     And  notwithstanding  the  finding 
of  the  jury  that  the  charter  of  Car.  a.  was  in  fact  accepted  by 
the  citizens  and  inhabitants,  they  could  not  accept  in  print  of 
lawy  because  there  was  another  corporation  existing  at  that  time 
(«)  ^M.  193. 

in 


XK  THE  TWBKTY.EIGHTH  YeAR  OF  GEORGE  III.  537 

in  the  city  of  Chester  i  neither  could  it  be  accepted  by  the  old     1788. 
corporation,  because  it  excepted  seven  persons  in  it ;  so  that  — — 
cither  way  it  is  void.     If  so,  there  is  an  end  of  the  whole  ques-  ^'^^^^ 
tion  }  because,  even  if  the  jury  had  found  all  the  issues  for  the    Amb&v. 
defendant,  he  could  not  have  had  judgment  upon  this  record ; 
for  the  title  set  up  by  him  is  substantially  defective,  as  he  claims 
under  a  charter  which  by  law  could  not  be  accepted. 

But,  sixthly,  admitting  that  king  Charks  the  Second  could  sUthlr, 
in  point  of  law,  and  did  inpoint  of  fact,  grant  the  charter  to  the  '^Car^^' 
citizens  and  inhabitants  of  Chester ^  as  a  new  body  of  persons,  it  was  void  on 
was  void  in  law,  on  account  of  the  power  reserved  to  the  Crown  the  power 
of  removing  any  or  all  of  the  corporators.     If  this  clause  be  il-  JJ^^^*^® 
legal,  it  must  be  presumed  that  the  king  was  deceived  in  his  of  amoving 
grant,  from  the  circumstance  of  having  done  that  which  is  illegal ;  ^^^^'^^  ^ 
in  which  case  the  grant  itself  is  void.    For  if  the  king's  grant  ben. 
contain  an  illegal  condition,  the  whole  is  void ;  though  in  the 
case  of  a  subject,  the  condition  only  is  so.     2  Rol*  jOfr.  164. 
a  Inst.  533.  I  Co.  43. b.  5  C^.  55.  b.  9  H.  6.  28.  a  And.  155, 6. 
2  Freem,  17.     i  if .  7.  case  26.     Hob.  223.     The  principle  on 
which  the  distinction  was  made  is  this ;  the  king  hath  nothing 
of  his  own;  he  holds  his  .prerogatives  in  trust  for  the  pub- 
Jic;   and   therefore  he  cannot  grant  to  their  prejudice.    If 
the  king's  grant  cannot  take  efibct  as  he  intended,  it  shall  be 
void.  And.  155.     Littleton  (a)  says,  «  If  a  man  give  lands  and 
.<<  tenements  to  another  and  his  heirs  male,  the  grantee  takes  a 
«  fee,  because  it  is  not  limited  out  of  what  body  the  heirs  shall 
<«  be :''  and  Lord  Coie^  commenting  upon  that  section,  observes, 
«  {b)  but  such  a  grant  from  the  king  is  void;  for  if  there  can  be^ 
<<  no  such  estate  as  the  king  intended  to  grant,  it  shall  be  intend- 
<«  ed  that  the  king  was  deceived/'    If  therefore  the  charter  of 
Car*  2.  be  void,  the  Crown  is  entitled  to  judgment  on  the  issue 
of  non  concessit  i  because  if  it  could  not  be  granted  in  law,  it 
cannot  be  considered  to  have  been  accepted  in  fact  i  and  if  void 
in  itself,  no  scire  facias  was  necessary  to  repeal  it.    This  power 
«s  illegal,  because  it  enabled'the  king  to  destroy  the  whole  corpo* 
ration  by  an  order  made  in  privy  council,  without  alleging  any 
charge  s^ainst  the  corporators.    In  order  to  judge  of  the  extent 
of  this  power,  it  is  material  to  consider  what  the  king  intended 
by  it,  and  what  power  he  has  in  terms  reserved.    The  intent 
JDZJ  appear  by  the  words  of  the  diarter,  which  are  to  be  taken 

{«)  3ui.it.  (A)  Co.  Lit.  27,  9. 
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t^f9S.  i»06t  itftngly  inimmr  of  the  king,  and  hf  wkit  he  actteHf  dU 
ia'ooaseqttenee  oftfaat  resenration.  In  ezpfcss words,  he vesar* 
ed  <a  power  of  remomg  «  one  or  move;''  which  latter  wovi, 

Ainsr.  being  indefinite,  may  «tsend  to  alL  And  thoo^  the  king 
might  remove  all  the  members,  yetas  it  might  not  be  neccssaiy 
to  etcrt  that  power  at  all  times,  it  was  thooght  expedient  to 
insert  a  power  of  electing  others  in  case  only  one,  or  a  par- 
tioolar  number,  of  the  members  should  be  removed.  But  it 
does  not  fblbw  (because  if  one  or  more,  or  any  number, 
ihoft  t>f  the  whole  body,  were  removed,  die  rest  of  the  cor- 
poration mighteieet  others  in  tfadr  room)  that  the  king  has  not 
resenrid  to  himself  the  power  of  removing  the  whole  body, 
under  tissse  words.  The  provision  for  the  supply  of  mem* 
bets  txtended  to  every  case,  except  die  amoval  of  all ;  and  that 
cKtreme  case  oould  only  be  remedied  by  the  king  himself,  by 
ft  'flush  ^gmnt,  or  *by  restoring  the  old  -membeiB.  So  dmt 
there  «ould'be  no  fatkiie}  for  where  the  provision  stof^ied,  the 
Utig'k  piurogative  began,  cit  cannot  be  argued  on  the  odier  aide 
that>the  power  is  only,  reserved  to  such  an  extent  as  enabled 
die  king  io<reiiio«e  any  of  the  corporation,  taking  care  to  leave 
asofl&Bient  number  to  eupply  their  phces,  because  that  would 
be  to  afix  a  limitation  on  die  grant  of  die  Crown  by  itnplica* 
don,  which  couM  not  be  made  even  in  the  ease  of  «  grant 
by  a  subject;  and  mucfli  less  can  it  be  made  in  tlK  case  of 
a  grant  hj  die  Orown,  where  the  words  are  to  be  taken  most 
strongly  in  favour  of  the  Crown.  The  lung  under  thb  power 
might  midottbcedly  remove  the  mayor,  die  sherifi,  one  or 
more  addermen,  and  one  or  more  oonunon  eouncilmen:  dieii 
where  is  the  line  to  be  dmwn?  ibr  even  supposing  that  he 
t6M  not  remove  the  whole  corporadon  hy  the  same  order, 
dttirettoval  tS  the  wliMe  might  certainly  be  eftoied  by  sepa- 
rate otders  against  each  0f  die  individuals.  And  if  the  Crowli 
had  issued  as  many  ondem  on  die  same  day  as  there  wem 
persons  in  the  corporation,  wUdi  of  dmae  orders  would  have 
been  valid,  and  which  void?  The  ssnie  reason  which  would 
hapc  sunwrtcd  <one,  would  equally  extend  to  all.  But  in  feet 
the  svbaequem  words  expressly  extend  to  ftH$  ^  and  a/l  or  any 
<«  of  them  so  amoved,  f3f^.i*'  and  these  refer  to  each  individuat 
aneaNber  before  eoomemed.  Anddie  power  of  elecdng<<  other 
^  fit  person^  in  Ae  aoom  of  those  removed  cannot  restitte 
the  general  power  of  amodon;  because  those  words  are  only 
applicable  to  the  cane  of  a  pardal  amotion,  as  well  as  these 

<<from 
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«<  JTom  tiipe  to  tipne^  ^aie.    And  if  tUs  jKmner  wore  not.€;^ev-    *i:7B& 

cisedrto  tike  fullest  extent,  yet  by  lemoyuie^dl  the  aldenaen  but  — '—^ 

•  ^    The  KiMA  ' 

one,  which  indispjuub^  might  luvebeeoe&eted^  the  power  1^     ^/« 
electing  others  would  have  been  destroyed,  because  the  may^r    Ajcskt. 
and  common  council  could  not  by  themselTes  ell^ct;  ^  if  jail  the 
common  councilraen  were  removed,  the  same  consequence 
would  Jiave  folbwed.    If  these  were  any  doffibt  in  the  words» 
the  intention  of  the  grant  of  Car.  2.  ffjfczu  horn  the  exercise 
of  the  power  reserved  j  for  the  long  did  in  consequence  of  tfa|s 
power  remove  all  the  members.    And  that  this  was  his  inten- 
tion, and  was  so  understood  by  the  gaatp:s  themselves,  is  still 
further  manifested  by  t^r  submission.  3ttteven  supposing  ihat 
the  king  did  not  reserve  to  himself  the  ^ppwer  oi  removing  thjC 
ttfbole  corporation,  such  a  power  confined  to  a  few  or  even  to 
one  would.equally  avoid  the  .grant;  the  reservation  is  unconi- 
stitutional  in  its  nature,  and  in  the  mode  in  which  the  exer- 
cise is  reserved,     ist.  The  .king  caimot  remoye  from  a  ireehold 
without  cause,  or  legal  process  in  his  XTourts.    adly.  He  cannot 
veaerve  to  himself  that  power  by  charter,  where  according  to4he 
common  law  and  established  principles  of  the  constitution  sock 
office  would  be  a  freehold  of  course,  were  it  not  for  such  power 
reserved,    gdly,  He  c^innot  4el^te  this  power,  even  if  he  pos- 
sess it  himself,  to  the  members  of  a  corporation,  or  to  any  other 
p(er|K>0.    4thly,  He  cannot  exercise  it  under  the  great  seal,  or 
by  order  of  the  privy  council.    As  to  the  firat:  it  has  always 
been  recognized  to  be  thelawof  the  land,  fipom  the  period  when 
our  liberties  were  first  reeppiiaed  by  Afi^gna  Cbarta  i  and  jwr 
ocularly  so,  as  applicable  to  franchises  and  libertic^s,  which,  it 
being  in  the  option  of  the  king  to  create  or  not,  the  law  always 
considers,  when  created,  as  raised  for  the  benefit  of  the  public; 
and  it  annexes  to  them  such  a  degree  of  pennanpncy  as  will  befit 
answer  the  public  purpose,    {^prd  Coke^  in  his  comment  nppn 
these  words  of  the  statute  of  Gk^cesUr  (4),  «  Et  si  farU  sx^ 
•5  ceperint  qu^dmn  tenentwr  iinf  h^  priginali  rfsponder^i*  says, 
<<  <»  heric  is  an  w/^cnf  Qia^irP  V^  the  law  implied,  that  regularly 
H  np  mw  pHght  tp  ajwwpr  for  his  freehold,  franchises,  or  other 
^  ithingi  without  priginal  writ  sicn^^dtm  l^fm  Urrfs  and  Phat  th|C 
<<  stalLUtes<r),  to  that  cpA  prov^d^,  ar^  bm  di^claratipiis  oiF  the 
«f  ancv»tfcomn^9n  lnw,  m  b^iff  U  i«  tpJbp  ip^i^  in  case  of  fran^ 

(«)  6  Ed.  t.  c.c.  (i)  a  Imd.  sas.  (0  Miy.  GUr.^.s9.  %sSd.^ 

6.  4*  ''•  5-  a8  Rd,  3.  r.  3.  \t^  4}  #</•  J-  e-  3> 
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1788.     «  chises  in  the  king's  own  case."    To  the  same  cfiect  krc  Dmv^ 
— — -  75.  a.  Fhrod.  235.  2  Intt.  36.      And  it  is  admitted  bf  Sir  Jt 
•immH^  Sawyer  {a\  that  the  king  cannot  seize  without  cause ;  and  the 
AMKKr.    cause  must  be  some  fact  done  in  breach  of  the  condition  in  hw 
annexed  to  the  liberty  or  franchise.  So  are  2  Inst.  282.  49  Ed.  3. 
c.  49.  Owen.  90.  6E.  3.  5.  Stamf.  Prerog.  74.  2dly,  If  the  king 
cannot  without  cause,  or  without  legal  process  from  some  of 
his  Courts,  remove  from  a  freehold  or  a  franchise  by  virtue 
of  his  prerogative,  neither  can  he,  by  his  charter  or  grant,  reserve 
to  himself  such  a  power  over  that,  which,  as  a  franchise  or  li- 
'     berty,  is  considered  by  the  law  and  the  constitution  as  a  freehold 
vested  in  the  possessor  of  it,  and  would  from  its  nature  be  so, 
but  for  this  power  reserved.  In  fact  such  a  power  has  never  been 
reserved  in  any  other  charter  either  prior  or  subsequent  to  it. 
It  is  a  clear  principle  of  law,  that  the  king's  charter  cannot  alter 
the  law  of  the  land.    Bro.  Air.  tit.  Patent  loo.     The  king 
cannot  make  a  felony  by  statute  enquirable  in  a  leet  by  his  grant. 
He  cannot  grant  a  leet  to  be  of  any  other  nature  than  it  is  at 
common  law.    The  charter  does  not  augment  the  prerogative; 
it  flows  from  it;  and  therefore  it  can  only  give  what  the  com- 
mon law  enabled  the  prerogative  to  bestow.     The  king  cannot 
by  his  prerogative  alter  the  course  of  descent  of  lands.  49  B.  3. 
4. 49.  Owen^o.  And  in  2  And.  156.  it  was  held  that  an  attempt 
to  grant  a  new-fashioned  estate,  not  warranted  by  law,  was  void* 
In  Norris  v.  Stapps  (6),  the  power  of  making  bye-laws  is  includ- 
ed by  law  in  the  very  act  of  incorporating;  but  these  laws  must 
ever  be  subject  to  the  general  law  of  the  realm,  as  subordinate 
to  it.     And  if  the  king  in  lus  letters  patent  of  incorporation 
make  ordinances  himself,  they  also  are  subject  to  the  same  rule 
of  law.    Now  this  charter  was  granted  by  Charles  the  Second, 
for  the  purpose  of  incorporating  certain  persons  for  the  general 
government  of  the  city,  the  administration  of  justice,  and  the 
preservarion  of  the  public  peace.    Upon  the  mere  creation  of 
such  a  corporation  it  appears  from  the  best  authorities  that  rights 
of  a  permanent  nature,  such  as  that  of  perpetual  succession, 
are  incident  to  them  by  law,  and  attach  upon  the  very  being  of 
such  \  body,     i  bist.  250.     The  rights  of  the  corporation  ge- 
nerally become  franchises  vested  in  individuals,  with  which  the 
king  cannot  interfere  by  his  prerogative.    Every  member  of  a* 
corporation  hath  a  freehold  therem,  and  all  together  have  an  in- 

heritance^ 
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beritance^which  may  go  in  succession.  Bag^s  case,  1 1  &.. 98.  b.     1 788. 
Aldennen  and  freemen  have  a  freehold  in  their  franchises^  .-.—.^ 
1Vamff%  case,  Cro.  >c.  540.     Bract.  I  2.  e.  24.  p.  56.     If  ^*^^^® 
this  be  so,  the  consent  of  the  grantees  in  thjs  case  will  not  alter    Amsrt. 
Ac  law.     For  the  law  ^vill  not  suffer  that  to  be  done  by  indi- 
rect meanst  which  cannot  be  done  directly.     A  corporation  is 
a  public  trust,  and  the  rights  incident  to  them  are  for  the  benefit 
of  the  public.    The  franchises  are  not  given  to  the  individual 
for  his  private  benefit,  hut  to  enable  him  the  better  to  execute 
his:  trust.     And  according  to  Bag^s  case  (tf),  if  a  freeman  in- 
tend or  endeavour  of  himself,  or  conspire  with  others,  to  do 
any  thing  against  the  .duty  or  trust  of  his  freedom,  aiid  to  the 
prejudice  of  the  public  good  of  the  city,  and  doth  it  not,  he 
may  be  punished  for  the  conspiracy,  but  not  disfranchised.    A 
corporation  is  like  every  other  public  person  in  this  instance 
wiio  holds  any  public  privilege  as  a  trust.    The  king  could  not 
grant  a  bishopric  for  a  iess  t6rm  than  for  life,  although  the 
grantee  might  consent  to  receive  it  on  such  terms.    Neither 
could  he  grant  a  peerage  at  will.     And  the  reason  given  in 
Bag^s  case,  why  a  corporation  cannot  have  the  power  of  dis- 
franchising without  cause,  is,  because  it  would  be  an  injury  to 
the  pubUc,  as  well  as,  a  wrong  to  the  individual.     It  would  be 
as  much  a  wrong  for  the  individual  to  be  amoved  without  cause 
by  the  king,  as  by  the  corporation.    It  is  the  effect  of  the 
power  which  works  the  wrong,  and  not  the  hand  which  admi- 
nisters it.   3dly,  The  king  cannot  delegate  this  power  to  any  men, 
or  body  of  men,  to  amove  without  cause*    He  cannot  delegate  it 
to  the  governing  part  of  the  same  corporation.    Bag^s  case^ 
1 1  Co.  98.     Warrer^s  case,  Cro»  Jac.  540.     A  corporation  can 
only  disfranchise  by  the  express  words  of  the  charter,  or  by  pre- 
scription, or  after  conviction  at  common  law:  but  the  power  by 
charter  or  prescription  must  be^^r  a  reasonahle  cause.     The 
king  cannot  prescribe  to  amove  an  alderman  or  freeman  without 
cause.     Warrerfs  C9&t,  Cro.  Jac.    If. the  king  cannot  exercise 
this  himself,  or  delegate  it  to  the  governing  part  of  the  cor- 
poration, upon  what  principle  can  he  delegate  it  to  his  privy 
council  ?   4thly,  In  this  instance  the  power  is  to  be  exercised 
by  an  order  of  privy  council.    It  is  not  a  simple  act  of  preroga- 
tive ^^n  the  order  is  made  in  council.     It  is  the  great  seal 
which  gives  authenticity  to  the  grants  and  patents  of  the  kingi 
*  '  («)  XI  01.98. 
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17M;  2M.Jlh.2111.  Itmi^talsDtMMieaterioBsqoctdra^'wli^ 
dier  the  fhndiisesi  which  are  gnncetfby feoord  and  dependo^ 
it  under  the  great  seaU  can  beaflfeettdby  an<yrderof  iea^nidio- 
rity.  Now  an  order  of  privy  cottocil'is  no  reeocd.  The  kbig% 
priry  i«al  does  not  make  it  a  rectfifd.  Adnniitting  thbt  the  kti^  . 
conU  by  his  prerogati^  re^nre  such  a  powers  it  must  be  eie» 
cttted  under  the  great  seal  itf  EnglamL  It  appears  theiefore  that 
Ak  reservation  in  the  chaitif  and  the  exercise  of  itaie  iUq;al) 
but  it  is  immaterial  to  the  prosecutor  in  this  case ;  bccausct  if 
the  power  reserved  wertf  U^^  the  prosecutor  has  a  right  to 
avallfaimself  of  ity  bysayiogthatit  was^exercisedtothe  dcstmc^ 
tionirf  the  corporation  by  the  order  vrhidi  is  fiDond  by  the  jury 
t»  have  been  signified  to  them.  The  corporators  werrto  be  ie» 
moved  nmibout  fkrtbtr  prousij  and  the  actual  amotion  under 
Ais  power,  which  is  found  to  have  been  signified  to  the  corpo^. 
ration^ts^equaltoa  judgmemof  ousterinaCourtof  law.  Then 
no  election  could  be  made  of  aldermen  and*  common  council* 
men  according  to  the  charter  of  ChmrUt  the  Second^  for  want  of 
existing  electors.  And  no  such  election  can  be  made  at  this 
day;  for  the  king  never  did  in  fact  exercise  his  prerogative  by 
q^pointing  orrestoring  any  of  flie  persons  so  amoved^  or  filling 
up  the  offices.  So  that  considering  this  charter  as  cither  Iqpd  or 
illegal»  there  must  be  ju^menc  for  the  crown:  if  the  first,  as 
the  record  expressly  avers  tho  amotion  of  all  the  corporation  in 
point  of  fact,  there  is  an-  end  of  the  question  one  way;  if  the 
latter,  the  king  being  deceived  in  his  gsait,  the  whole  is  vmd^ 
and  the  defendant's  title,  which  rests  soidy  on  the  charter  of 
Car.  2.f  fails. 
Chaiter  of  Under  the  second  headof  argument,itwascottfeended  that,even 
^^  why  *f  *^  charter  of  Car.  2;  ever  had  any  1^  efiect,  it  was  completely 
the  order  of  put  an  end  to  by  the  order  of  amoval,  or  by  the  charter  of  restitu- 
hf  the  char-  tiou,  by  whicbthc  old  corporation  were  restored  to  their  former 
tor  of  reiti-  liberties',  SO  diat  the  eharter of  Cdr.  a.  was  notthe  subsistingchap» 
ter  which  regulated  the  corporation  of  the  city  of  dtfter  at  the 
time  of  the  defendant's  deetion.  First,  It  has  been  shewn  that  by 
the  order  of  council  all  the  corporators  were  in  fact  amoved,  and 
thus  the  defendant's  title  foils.  Or,  secondly,  the  old  corpora* 
tion  was  restored  by  the  charter  of  restttulson,  which  was  equi- 
valent to  a  judgment  of  restitution ;  and  afber  a  judgment  of 
seizure  it  could  not  be  contended  that  a  judgment  o[  restitution 
would  have  no  efiect,  even  if  the  king  had  in  the  interim 
ginnted  another  charter  to  a  new  corporation.    By  the  restoring 

charter 
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charter  of^MMfttheSeocmd^dieccfo^  17^^ 

ia  of  ihar  foniiflr  rights^  aa  appear*  by  all  the  autboritiea.    Sc^^ 


ranlvu(tMMe$2icme9AMtdhfS^^  The  lUiBrtieai  '^^^ 

of.  Notrwkb  wenseised  into  theJuai^'s  haodsr  13  £i<L  i«    The^.  Ajitu^ 
lUmtieao£  Ncnvki  were,  agaia  aeiaedi  21  H.6.^  npotLa^pre^t 
aeotmest  of  a  gieat  riot  taken  before  FmiiUMe^t   and  aftev^' 
warda  n^pmUd  to  thomf  27  H.  6.    i\iEt.JZ^  19*,  cited.' a»i 
Cx9.  C.  en.  252.The.ccarpofatioa.of  iNEMranc&  itiil  ewts^-  aiid^ 
ia«  oorponition  bf^pencr^tims  which  could  notbeL'theJcaae' 
if  thuajformec  libertiiea  had^heea  destroyed  by  the  fint  aeicai0« 
The.  liberies  of  the.  citiet.  of  OtefwHb^  and  Smdlmmpi9it{c)y 
were  likewise  seized,  and.  afaerwardarefltored  to  theoH  aiid4x>di'' 
those  cocporationa  are  now^^also  corporationa  by  preaeiiptionl 
There  are  indeed  instances  of  S6izttreax>f  the  libertieaof  the^city  ^ 
of  Lofuhftf  mentioned  by  Sir.  R.  Sanyer{d).    In  the  i6<J!rar> 
the. liberty  of  the  city  was  seized  into  the  king'a  handa^  oii»^ 
which,  other  persons  wece  appointed  by  the  lung  ii^icouiicil  t^^ 
fill  up  the  scTcral  places  in  thecity  during  pleaaure;  intfae-same'^ 
year  the  king  panted  to  the  aldermen,  sheriffs^and  citizens,  that* 
they  might  use  their  franchises  as  they  did  befoee  the  seizurey^ 
but  with  this  clause  of « restriction,  quousqui  diUr.  onSMavirimaS'^ 
and  in  the  20  R.  2.  the  king  made  full  restitution  to  them  of  ^ 
their  liberties.    From  hence .  therefore  it  af^seacs  that,  though  ^ 
the  libertiea  and  franchises  ofthe  city  of  Xwibii.  were  seized*  into^^ 
the  king's  hands»  the  city  was  not  only  c^>aUeof  aoeepiing  a- 
re-grant,  but  that  by  the  r&^grant  they.weiB-in  of  their  anoieoi/ 
libertiest^notwithstanding  an  intermediate  ezeidse  of  the  liberties 
by  other  persons.    PoUexftn^  in  arguing  the  LmJom  G»ao{e\ 
producea  instances  to  shew  that  the  corporate  capacity,  as  wellu 
of  the  city  of  Londm  as  of  other  cities,  waa  not  even  auspendedi 
by  the  seizure  into  the  king's  hands,  but  that  the  sereral  corpo^r: 
rations  resumed  their  ancient  functions  by  the  re-grants  made* 
to  them*    And  (speaking  of  the  city  of  Loodon)  thougha  citffer 
was  appointed  by  king  Edward  the  First,  in  the  r5th  year  of  his 
reign»  who  continued  for  eleven  years^  to  the  atftkof  Ed.  i., 
yet  even  during  that  auspenaioni  the  funciaonx>f  its  being  a  cot «« 
poration  still  continued,  and  in  pmat  of  fact  sereral  corpocaCO' 
acts  were  done^by  them  during  that  time,  suoh- as  holding. their 
court  of  hustings;  maksag.a  k^ise  of  a  house  betonging  to  thO' 
Cprporaiion^  presenting  shexiffii to  theX3eurt of  £xdiequer,'who- 

W  A  ao,  jx.       (*>  %%  JL  1. .      (0  x8  Ed.  X.       {4i  P.  57. ,      (0  p.  106,  7. 

were 
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1788*     were  sworn  in  there)  prosecuting  certain  persons  for  merduui*^ 
dizing  in  the  city,  not  being  freemen ;  and  determining  a  writ 


^^^t°  ^  ^S^^  '^  *c  Court  of  Hustings.  From  these  authorities  it 
Amskt.  appears*!  ^^^  the  acceptance  of  the  charter  of  restoration,  granted 
by  James  the  Second,  not  only  released  the  judgment  qwusque^ 
with  all  tiie  proceedings  in  the  suit,  and  restored  the  ancient 
usages  to  the  corporation,  but  also  annihilated  the  charter  of 
Car.  2.,  for  the  same  reasons,  and  by  the  same  authority  that,  it 
must  be  .contended  for  the  defendant,  the  charter  of  Car.  2.  had 
superseded  those  of  Hen,  7.  and  of  Elizabeth  i  for  being  directed 
to  the  same  body  of  men,  they  must  be  governed  in  their  election 
by  the  directions  of  the  last  charter  which  they  accepted,  which 
in  this  case  was  that  of  James  the  Second,  and  this  restored  the 
ancient  mode  of  election  under  the  charters  of  Hen.  7.  and  of 
Elizabeth.  To  this  the  cases  of  The  King  v.  Larwood{a)^  and 
The  King  v.  Massory  (i),  are  applicable.  Here  again  the  judg- 
ment quousque  must  be  considered  as  process  to  make  a  corpora- 
tion amenable  to  the  laws  and  government  of  their  country;  it 
is  merely  a  suspension,  not  a  forfeiture,  of  their' rights;  and  the 
instant  it  has  had  the  effect  of  compelling  a  submission  to  the 
Court,  like  process  against  an  individual  to  compel  his  appearance, 
the  corporation  are  in  possession  of  thdr  ancient  rights.  If  then 
the  charter  of  Charles  the  Second,  though  good  at  the  time  of 
granting  it,  became  void  by  the  granung  of  the  charter  of  resti- 
tution, no  scire  facias  was  necessary  to  repeal  it,  because  it  became 
void  on  a  condition  of  law  which  was  annexed  to  \U 

Upon  the  whole,  therefore,  it  appears  that  judgment  must  be 
given  for  the  crown.  Even  if  the  jury  had  found  ail  the  issuer 
against  the  prosecutor,  the  defendant  would  not  have  been  en- 
titled to  judgment ;  for,  yirhen  the  law  is  considered,  they  could 
not  have  been  supported.  But  in  a  quo  warranto  information,  if 
any  one  material  issue  be  found  for  the  prosecutor,  there  must 
be  judgment  for  the  Crown.  The  King  v.  Leigh,  4  Burr.  2 146. 
Now  in  this  case  it  cannot  be  considered  that  the  issues  found  for 
the  prosecutor  are  immaterial,  namely,  that  there  was  no  final 
judgment  of  ouster,  and  that  the  order  of  amoval  of  the  different 
officers  was  duly  signified  to  them. 

During  the  course  of  the  argument.  The  Court  suggested  to 
the  counsel  that  the  pleadings  appeared  to  be  defective,  and 
stated  two  objecdons  to  the  replications,  which  they  desired 

(tf)  Sih.  574.  {h)  AttJr.  %9S» 

might 
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might  be  considered :  but  as  the  Court,  in  giving  judgment,  tbok     1788. 
no  notic^  of  either  of  these  objections,  the  arguments  in  answer 


to  and  in  support  of  them  are  not  here  pven.  ^^J^iT * 

Arguments  for  the  defendant  In  informatbns  of  this  sort  it    amset. 
is  not  disputed  but  that  it  is  incumbent  on  a  defendant,  when*  Aigumeau 
called  upon,  to  shew  a  plain  legal  title  to  the  franchises  wluch  J^.^ 
lie  claims.    Now  the  defendant's  title  which  he  has  here  set 
forth,  taken  on  the  face  of  the  plea,  is  regular  and  good ;  for  he 
states  a  charter  of  incorporation  by  Charles  the  Second  to  certain 
persons  inhabiting  the  city  of  Chester^  which  it  is  found  was  ac- 
cepted by  them  ;  and  he  deduces  a  regular  title  under  it.     The 
first  question  therefore  on  the  plea  is,  in  substance,  Whether  the 
defendant  has  or  has  not  set  out  a  good  title  ?   I  f  the  prosecutor 
can  shew  that  the  defendant's  title,  as  set  forth  in  the  plea,  is  de- 
fective, there  must  be  judgment  for  the  Crown.   If  not,  the  pro- 
secutor must  shew  in  his  replication  some  defect  for  the  purpose 
of  avoiding  that  title  which  b  regularly  set  out  in  the  plea. 

The  first  answer  attempted  to  be  given  to  the  defendant's  Fim  an- 
title  is  by  disclosing  in  the  first  replication  another  part  of  the  3^^^^" 
charter  of  jOharUs  the  Second,  not  set  out  in  the  plea,  which  con- 
tains a  clause  empowering  the  Crown  to  remove  any  of  the  offi- 
cers of  the  corporation  ;  which  power  was  exercised,  before  the 
defendant's  election,  to  the  destruction  of  the  corporation ;  and 
therefore  the  defendant's  election  is  void  under  that  charter,  be*' 
cause  there  were  no  persons  left  to  elect.  The  second  answer  is,  Second  an- 

iirt.i  1  •.  *^**"'  Char- 

that  before  the  judgment  quousque  there  was  an  existing  corpo-  terofrestor- 

ration  under  charters  of  Henry  the  Seventh  and  Eiizaietb  g  and  ^j'^J^a- 

that  after  the  judgment  quousque,  and  after  the  charter  of  Charles'  tion  after 

the  Second,  there  was  a  charter  of  restitution  aind  pardon  by  ^^^^^  ^* 

yames  the  Second,  and  consequently  there  was  an  end  of  the 

charter  of  Charles  the  Second.   These  objections  may  be  reduced^ 

to  three  heads. 

ist.  That  Charles  the  Second  had  no  right  to  grant  the  char-  objection^ 
ter  under  which  the  defendant  claims,  there  being  at  that  time  fe„^j]|^t^c' 
an  existing  corporation  in  Chester.  t'xi^* 

2dly,  That  the  charter  is  either  void  upon  the  face  of  it,  in  re- 
spect of  the  power  of  amotion  reserved  therein ;  or  that  if  the 
power  reserved  were  legal,  the  corporation  claiming  under  that 
charter  have  been  actually  destroyed  and  done  away  by  the  ex- 
ercise of  that  power.  >        / 

3dly,  That  the  subsequent  charter  of  restitution,  which  was 
accepted  by  the  members  of  the  old  corporation,  restored  them 

V0L.B.  Oo  f 


^^^9.     to  the  cxcficiacbj  their  fr^nchiy*;  and.  coiV«;tW»tly  dkl.  aw^jr 

the  charter  of  Ciar/ei  the  Seqojui. 

The  KiHo       i^  The  power  which  CbarUi  thff  SfiPQ»*b«lto giaothw  ch^- 
aSwt.    ter  depending  upon  the  jwJgmpnJ  under  which  that  power  an»c, 
I*.  The     it  was  contended  on  tbi^  h^d^  wt,  That  a  corporation  cannot 
Snf  h     bc^dlttolvcd  at  all-^2dly^Th4t  i* canpo^  be  forfeited  if  sued  bjt 
s!^L  "   its  corporate  name— 3dly,  Nor  by  a  judgfncnt  of  sei2ure-4tU^ 
&^'     Nor  before  appearancc-stWy,  That  the  judgment  quaustue,  tSV. 
makes  it  mea  pioccss  to  enforce  appearance,  and  not  a  dehm. 
»Te  operative  judgment-6tbly.  Tha^  thi  k\iig.had  not  even  thp. 
temporary  possession  of  the  liberties  of  the  old  corporation  with- 
out  a  writ  of  seizure— 7thly^  That,  even  aUowing  the  jud^mcnfe 
in.  its  utmost,  force,  tbeJibftrm  of  the  coq)oratipn.werii,not,89, 
vested  in  the  hing  by  the  judgmfint.  of  sei^rc,  as,  that,  he,  cpuld. 
gcmt  them  out  to  another  body.    That  for  all.  or  some  of  tlffjR 
i»aqM»>c  grant  of  the  charter  of,  CMf/^be  Second  wa^yoWi 
thatthe  W  corporatkm>«^Oftv^r.c^tinqUbut  a^  mostonli  sua:. 
pendedi;  andthatasitsfo.gpr/emiqg  corpoTatipns  with  thcaape 
powers  an4  jurisdiction  csmiQt  siihfist.  in.  the  s^c.pla<^  th^ 
laDtcr  grant  must  be  rftOl  and  void,  "ltw^s.inqaml<ep^,,pa»  tlfc^ 
prosecutor  tp  maintain  these.  pf<5)9»Mon8,  as.  it  is^nftyr.  the  d^if 
of  tbe.defendwt't  PPQn^pl.  to  refm^the  arguw«HA,allcffid::i% 
Acorpora-    attppqriiof.them..    ifit,  Tbatj  acorporgtipn  cauQn9ftbf/^|srtW5^ 
di»oW^.     ik.%  doctnino  notrto.be:m«n,t^^.  in.,  thcs?,  A^fi,    Syeiy^  frw^ 
chise  has  a  tad^:Co«ditiQn.  anoflxAdl  to  it  iq,lawi.tbat  it  be  c«$^ 
dsed  prop^ jf^     That.pf  bcin&avCQrppwioP^Si a  prin<;}pal  fr^- 
duiey^Mrh^re  8<|cb:an  piiescjftB  of;it;ijhpecHii»r}yjn^eft»»Ky^  ArA 
ttrequire^  s$rQng.and  direct(a)it|\A^itk«vfQ  ^^..t}^thp,P^^<>£ 
arcorfipcation  is  an  excep^pn  tQ.tbe:.g6neT.a)  t^Pk.  llnb.  c^cq^l 
the  opinion  of  the  ten  Judge^Jn.th^.case  of  ^hti.jspqpQdiMon^^gf 
LMdmtQvif  somfi  ippse  dief^,  have  been  pited  ii^^sttpportc  ofiit^ 
The  case  of  Sir  James  Smith,  in  4  Mod.  58.  is  reported  in^  veq| 
confused  maimer;  but. in  the  s^qie  ca9Ci»  as  repprtodfiq  i  Sbw. 
274.,  JS^^  thinksLa  corporation  cannot  be  dissolved*. onlybe^ive 
it  cannot  be  seized  into  the  kingfsvhsindsi.  if  it^CPU^d^.  then 
he  admits  it  nu^t.    Tp  wbi<*  Dolkn^szj^  it  mayi^an^  HJt 
says  expressly,,  that,  a  corparaitwi .  may  be  fprf6ite4i    M«f^ 
waya  are-  pointed,  out  in  i  Bl^k^.Cfm\  48^^  ^9tW^?^  PO^Wr 
tioa  may.be^  dissdyed  v  amOPgjSt  othevfa^bji;  J»hH(P.A^)t%.  frf})^ 
ehises.     Mr.  Justice  Blackstone  alludes  in  the. sane .Bl)ip{i>tpptfac; 
proceedings  against: thci  cQirporali^9:in.U^jngM9QCv<^^i^^ 
Second  aXHL  jfo^iux  the  Secondi  at|d:«ay#^,.tbM.  tbiQr  ^V^^^^ 

s  and 
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and  just  oflencein  many  instances;  though  perhaps,  he  adds,      1788. 

in  strictness  of  law,  the  proceedings  were  in  most  of  them  suffi- 

ciently  regular.  In  i  Show.  280.  Holt  statesr  it  as  dear  law  that  '^^^^Z'' 
a  corporation  may  be  dissolved.  And  the  same  doctrine  is  to  Amery. 
be  collected  from  the  case  of  Colchester  v.  Seaber  (a),  where  Sir 
Fletcher  Norton  admits  that  in  his  argument  in  the  fullest  extent. 
The  same  admission  is  in  truth  made  by  Sir  George  TrOy,  in  his 
argument  (4)  in  the  quo  warranto  case  against  the  city  of  Lon- 
don: for  he  allowed  that  all  the  SolicJitor^cncirars  argument 
upon  that  point,  who  was  arguing  in  support  of  the  dissolution, 
would  hold  true  if  the  corporation  would  never  appear.  Again 
too,  the  statute  of  quo  warrant Oj  30  Ed.  u  was  passed  in  order  to 
let  the  parties  in  upon  particular  occasions :  but  it  confirms  the 
general  position^that  a  corporation  may  be  dissolved,  as  by  dfs- 
U6C  of  its  franchises.  There  then  remains  no  express  authority 
which  says  that  a  corporation  cannot  be  dissolved,  except  the 
opinion  of  the  ten  Judges  in  the  House  of  Lords.  The  ques' 
tion,  a?  stated  by  Sbotuer^  and  Burnet  in  The  History  of  his  own 
Timtsi  which  was  referred  to  the  Judges,'  is  certainly  incorrect  1 
for  it  appears  from  the  Jotimals  of  the  House  of  Lords,  that  the 
question  referred*  was.  Whether  the  seizure  of  a  corporation 
were  illegal  $  and  not  Whether  a  corporation  could  be  dissolv- 
ed': the&iefore  the  Coiirt  will  not  presume  that  the  Judges  de- 
termined what  was  not  before  them.  But  besides  the  general 
authorilies  aboVe  cited,  there  are  many  cases  decisive  upon  tliis 
head,  whidi  will  be  cited  under  several  following  heads  of  the 
argttixleati  all  of  them  tehdidg'to  shew  the  futility  of  the  ob- 
jection. 

2dly,  Aff  to  the  corporation  in  this  case  having  been  sued  by  Corporation 
its  corporate  name ;  ^uch  informations  have  never  yet^been  dc-  ^^^Z"  *** 
cided  in  a  Court  of  law  to  be  erroneous ;  it  has  only  been  thrown . 
oiu  in  argumient ;  and  there  are  many  precedentsto  warrant  such 
proceedings.     Perhaps  if  lyould  be  sufficient  to  refer  generally 
to  the  instances  mentioned  by  Sir  Rsbert  Sawyer  in  his  argu- 
ment (f ).     There  is  one  however  which  deserves  to  be  selected  \ 
that  was  the  case  of  New  Maltori  (d\  Tr.  6  Jac.  where  an  in- 
fonnation  was  brought  against  the  corporation  by  its  corporate 
name  for  usurping  the  privileges,  tsV.  of  a  corporation  without 
any  autboriiy,  who  pleaded  by  their  corporate  name,  and  entitled 

(«)  sJSurr,  i%ii.        (i)  P.  at.        W  P-  3».        W  Sir  R-  Saxyytr's  argument, 6.  ^ 

O  o  ^  themselves 
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1788.     themselves  by  prescription,  and  verdict  and  judgment  were  given 

against  them  by  their  corporate  name ;  and  they  are  no  corpora- 

The  Kino  ^j^^  ^^  ^j^jg  j^-^     tj^^^.^  ^^^  several  other  authorities  to  the  same 
Amsbt.    efiect  there  mentioned.    Then  came  the  judgment  m  the  quo 
warranto  case  against  the  city  of  London^  by  their  corporate 
name,  in  the  reign  of  Charles  the  Second.    And  every  authority 
subsequent  to  that  judgment  has  tended  to  confirm  the  doctrine 
there  laid  down  by  the  Court.  PolUxfen  acknowledged  in  his  ar- 
gument (a)  in  that  case,  that  there  are  precedents  in  the  Crown- 
office  of  quo  warranto  brought  against  corporations  eo  wnnine  for 
usurping  to  be  such,  where  they  were  also  charged  with  claini- 
ing  other  liberties ;  and  he  mentions  eleven  instances.     Now  it 
is  to  be  remarked,  that  all  the  informations  run  in  the  same 
words,  whether  brought  for  abuses  of  franchises  which  have 
been  legally  granted,  or  for  usurpation  of  them.    It  merely  calls 
upon  them  to  shew  by  what  authority  they  exercise  certain  pri- 
vileges i  and  till  they  put  in  their  plea,  it  cannot  appear  whether 
they  have  any  right  or  not.     Besides,  if  it  had  been  error  in  that 
case,  there  would  have  been  no  necessity  for  an  act  of  pariia- 
ment.     As  to  the  case  cited  from  Jenkins,  141.  it  is  directly  the 
contrary  to  2  Inst.  28a.  and  Bro.  jib.  tit  ^  Warranto,  pi.  1 1. 
This  latter  appears  to  be  the  same  case  as  that  in  JwiiVv,  which 
is  wrongly  reported  there.    The  arguments  drawn  by  Trrij,  in 
his  argument  in  the  case  of  London,  from  corporations  sole,  are 
totally  inapplicable  to  corporations  aggregate.     In  the  former 
case,  the  principal  concern  is  to  keep  the  body  politic  separate 
from  the  natural  body ;  but  in  the  latter  case  the  principal  per- 
manent  appendage  is,  that  they  may  sue  and  be  sued  by  their 
corporate  name.    Every  other  qualification  is  accidental,  and 
depends  upon  the  will  of  the  grantor.    When  a  suit  is  com- 
menced against  a  corporation  aggregate,  every  individual  there- 
of is  called  upon  as  particularly  as  if  he  were  specisilly  named. 
When  the  ofience  committed  is  a  corporate  one,  it  should 
seem  that  they  must  be  called  upon  in  their  corporate  capacity. 
It  is,  as  it  were,  a  trial  for  their  corporate  life.    The  objection 
is  more  nice  than  substantial.     Supposing  any  individual  be 
sued  by  a  name  which  he  uses,  if  it  be  wrong,  the  only  possi- 
ble way  he  could  take  advantage  of  it  is  by  pleading  in  abate- 
ment.   Suppose  a  man  were  to  make  a  deed  by  a  wrong  name, 
he  could  not  get  rid  of  it  by  relying  upon  his  right  one.    So 
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if  a  corporation  be  sued  for  usurping  to  be  such,  the  giving  them      1788. 
•the  name  by  which  they  are  sued  is  only  for  the  purpose  of 


compelling  them  to  appear  and  answer;' and  if  they  do,  it  is  ^^^^^^"^ 
clear  that  they  cannot  plead  in  abatement  to  a  suit  brought  against  Amke?. 
them  by  their  corporate  name,  as  for  a  misnomer,  for  that  would 
be  to  relinquish  the  very  point  in  dispute.  In  truth,  the  corpo- 
ration could  have  no  other  name.  The  corporate  name  therefore 
is  merely  a  description  of  the  persons  sued  5  they  continue  a  cor- 
poration de facto  till  judgment;  and  that  only  can  decide  whe- 
ther they  be  such  or  not.  But  even  if  a  corporation  could  plead 
in  abatement,  it  is  sufficient  to  say  that  in  this  case  they  did 
not;  and  it  is  a  rule  in  pleading,  that  whatever  may  be  taken 
advantage  of  by  a  plea  in  abatement  cannot  be  taken  advantage  of 
in  any  subsequent  stage  of  the  proceedings.  Besides,  the  law  will 
not  drive  any  person  to  the  absurdity  of  suing  every  individual 
member  of  a  corporation,  to  the  number  perhaps  of  five  or  ten 
thousand  persons  i  and  it  is  for  the  sake  of  avoiding  that  ab- 
surdity that  this  mode  of  suing  is  allowed.  However,  at  any 
rate,  if  it  were  wrong,  it  would  only  be  error;  and  unless  the 
judgment  be  reversed  by  writ  of  error,  it  stands  good. 

3dly  and  4thly,  It  remains  to  bie  shewn  that  a  corporation  A  corpora- 
may   be  dissolved   by  judgment  of  seizure^   before  appearance.  d^J^Ihy 
These  two  propositions  are  taken  together,  as  they  depend  in  a  ^^||fJJ|^^^ 
great  measure  upon  the  same  authorities.  Formerly,  before  the  fore  appev 
statute  of  Gloucester,  6  Ed.  i.,  the  king  exercised  a  power  of  *"^^* 
sending  commissions  to  inquire  into  the  right  to  franchises, 
and  if  no  charter  were  produced,  the  liberties  were  seized  into 
the  king's  hands  without  any  formal  trial.     2  Inst.  280.    This 
being  much  complained  of,  the  statute  of  quo  warranto  was  made 
in-order  to  remedy  the  grievance.     This  statute  seems  to  have 
been  the  foundation  of  the  proceedings  in  quo  warranto;  the 
method  is  there  set  forth.     It  directs  that'  such  as  had  liberties  ^ 
should  be  permitted  to  use  them,  so  as  they  made  no  encroach- 
ments on  the  Crown,  till  the  coming  of  the  justices  in  eyre ;  and 
directs  the  sheriff  to  make  a  proclamation,  that  all  tho'se  who 
claimed  liberties  should  be  before  the  justices  in  eyre  at  the  next 
assizes,  to  shew  quo  warranto  they  held  them,  is^c,  and  they  were 
allowed  a  certain  time.    But  if  the  party  came  not  before  the 
justices  in  eyre,  the  franchises  should  be  seized  into  die  king's 
bands  nomine  districtionis i  which  the  party  in  the  same  eyre  might 
replevy:  but  if  he  did  not  replevy  them  while  the  eyre  sat  in 

that 
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1 788.     that  county, .  the  franchises  were  lost  andfcffiiUdfor  ever.   2  Inst. 
a82.  And  then  Lord  Coke  goes  on  to  say ;  therefore  if  the  pirly 


The  Kino  ^q^  ypQ^  ,^hc  venire  facios^  which  this  act  gives,  come  not  while 
AmeTy.  the  eyre  &at  in  (hat  county,  the  franchises  are  lost  for  ever. 
And  so  it  i^  in  the  King's  Bench,  tf  the  party  come  not  in  upon 
the  venire  facias  during  that  term,  ^nd  replevy  Ids  franchises, 
tbey  are  lost  for  ever.  No  case  can  be  produced  ooatradicdng 
this  authority  ;'nothing  but  a  dictum,  and  the  assertions  of  Treij 
and  Pollexfen.  But  it  is  confirmed  by  many  cases.  15  Ed.  4. 7., 
a  quo  warranto  was  brought  for  a  market ;  the  writ  was  re- 
turnable in  Easter  Term ;  the  defendant  did  not  appear.  The 
venire  facias  issued  returnable  in  Trinity  Term;  the  defendant 
did  not  appear  then.  The  question  was,  Whether  he  should 
forfeit  his  franchise?  Py  eight  Judges  against  two  it  wa3  hdd 
that  the  franchise  was  gone  for  ever.  The  two  held  that  be 
might  still  replevy  it;  the  eight,  that  he  could  not  replevy  it  after 
the  term ;  and  judgment  of  seizure  was  given  unanimously.  It  is 
there  said,  the  quo  warranto  was  brou^t  to  call  upon  the  paity 
to  shew  his  title;  if  he  could,  then  he  might  retain  his  market: 
if  not,  then  the  king  ought  to  seize  it;  and  if  the  party  might 
then, have  replevin,  the  king  would  lose  the  cflSect  of  his  suit 
And  the  party  has  lost  his  market  by  his  own  laches.  And  it  is 
not  against  reason;  for  if  the  king  grant  land  to  one  by  letters 
patent,  which  he  had  before  granted  to  another,  and  the  former 
have  a  scire  facias  again  the  first  grantee  to  shew  cause  why  his 
letters  patent  should  not  be  repealed,  and  he  make  default  to 
the  alias  tsf  pluries,  his  letters  patent  are  annulled  by  his  own 
laches.  It  was  afterwards  doubted  in  that  case,  in  what  fcvm 
the  judgment  should  be ;  and  it  was  said  that  the  judgment 
should  be,  that  the  market  should  be  ousted;  for  it  cannot  be 
held  as  a  market  in  the  king's  hands.  To  which  it  was  answered, 
that  it  ought  to  be  judgment  of  seizure;  and  that  that  would  ope- 
rate as  an  extinguishment.  If  the  party  had  held  the  market  by 
wrong  and  without  title,  then  judgment  should  be  of  ouster.  But 
if  the  king  or  his  ancestors  had  granted  it,  and  the  party  had  mis- 
used it,  then  judgment  should  be  of  seizure.  And  one  of  the 
Judges  said,  that  he  had  seen  such  a  judgment  in  the  like  case. 
But  there,  it  not  appearing  whether  the  market  commenced  by 
wrong  or  by  grant,  for  the  uncertainty  of  it  there^was  the  greater 
reason  why  it  should  be  judgment  of  seizure :  and  with  this 
the  other  Judges  agreed  as  to  the  judgment  which  should  be 

given* 
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pren.    Thb  case  proves  that  a  franchiiBe  may  be  ezdi^isbedi     1788. 

which  cannot  be  held  by  the  king;  and  if  so  a  corporation  inay  -;;=• 

Irfso  be  extinguished;  and  with  this  agrees  Cro.  Eliz.  591.    It  "^^^ 

also  shews  that  it  inay  be  so 'by  a  judgment  of  sttture;  and  that    Amnrr, 

that  is  the  proper  jndgmeht  even  before  bi^>i^rance.    And  also 

Tthat  the  seizure  is  for  tbfc  benefit  of  the  king;  ttt  least  where  the , 

subject  is  such  of  which  Tie  can  have  benefit  by  having  the  pbwiir 

of  granting  diat  ifiranchise  out  again.   4  Bro.  ABr.  tit.  'QOo  ivi^^ 

rakoypl.  11.  p.  1 8tf. ;  atid  the  same  case  under  (itlt  *^  Extinguish- 

tneht/*  pi.  42.  TTiat  the  judgment  of  seilcure  wks  the  proper  onte 

'appears  also  firoin  Rex  v«  Staverton  (a),  where  it  is  said  that  if 

the  party  has  continued  ih  possession  by  wrong,  j&dgment  is  thtt 

he  shall  be  busted ;  but  if  he  ha^  once  a  title  and  afterwards  Ibsp 

It,  then  judgment  shall  be  that  the  liberty  ^all  be  seised.     Sir 

Itobert  Sav^  also  recognises  the  same  rule  in  the  17th  page  of 

his  argument  m  the  quo  vjonanto  case.    The  reason  is,  that  in 

cases  where  the  liberty  or  franchise  has  been  usutped,  the  king 

cannot  have  that  which  never  lejgally  eiisfed ;  but  ^n  cases  of  ati 

abuser  or  nonuser  of  a  franchise  once  lawfully  granted,  the  king 

resumes  that  which  originally  flowed  from  his  bounty.     And 

the  rule  itself  shews  that  by  the  judgment  of  seizure  the  kil)^ 

actually  takes  the  libeity  into  his  possession,  and  that  it  is  not 

in  Ac  nature  of  process  only.    Co.  Entr.  527.  and  ^29.  agree 

with  this;  and  there  are  many  authorities  to  the  same  purport  in  ■ 

Sir  ttxhert  Sdwyn's  argument  (^).    But  then  it  is  argued,  that 

these  judgments  vested  no  M]ghts  in  the  kmg,  and  that  none  of 

them  put  an  end  to  the  corporations  themselves ;  and  that,  at  the 

time  of  the  qtio  mufdrrarltb  in  the  ireign  of  Charles  the  Second,  diere 

had  been  no  instance  of  a  corporation's  having  been  dissolved  by 

such  a  judgment.    It  is  true,  .that  the  recorder  says  so  in  his 

argument,  because  none  had  been  produced  by  the  Solicitor  Ge- 

tieral.    But  two  cases  were  afterwards  mentioned  by  Sir  Robert 

iaHi)yer  (r),  one  of  Ne^  Malton,  before  mentioned,  TV.  6  Jac^ 

where  judgment  of  seizure  only  was  given  against  them,  where- 

i>y  they  were  dissolved ;  and  there  having  been  no  re-grant  to 

them,  they  are  no  corporation  at  this  day.    The  other  was  the 

case  of  SerUampsUadi  where  judgment  of  seizure  was  given 

pro  difectu  responsi,  which  dis^lved  the  corporation,  and  it  has 

never  been  revived.  .  In  page  30  also  of  the  same  argument  is 

mentioned  the  case  of  Of^d^  of  which  the  liberties  were  seized* 


SS2  CASES  IN  TRINITY  TERM, 

1788.     3a  iy.  3.  by  which  the  king  was  so  complctdy  in  possession,  ihaX 

. when  in  the  same  year  he  pardoned  them  and  granted  them  rc- 

'^^IT  stitution,  a  writ  issued  to  the  sheriflF  to  pat  them  into  possesion. 
Amert.  And  again  thfcy  were  seized  in  29  E.  3.  and  part  of  their  liberties 
were  granted  to  the  university,  which  they  enjoy  to  this  day. 
.These  two  last  instances  are  very  decisive,  because  they  shew  that 
by  the  seizure  the  liberties  were  transferredirom  the  corporaticm 
to  the  king, .  because  he  directed  the  sheriflF  by  his  writ  to 
put  them  into  possession  again:  and,  secondly,  it  appears  that  by 
the  judgment  of  seizure  the  corporation  were  so  far  devested, 
and  the  king  so  entirely  possessed,  of  their  privileges,  that  he 
might  grant  them  to  another  body.  The  judgment  of  seizure 
given  against  the  City  of  London  on.  the  quo  warranto  inform- 
ation in  the  reign  of  Charks  the  Second  is  certainly  an  authority 
under  this  head  for  the  defendant.  The  circumstances  attending 
that  dedsion  have  rather  proved  the  legality  of  it  than  otherwise* 
Whatever  stigma  there  may  be  annexed  to  it,  it  is  founded  on 
the  severe  advantage  which  was  taken  of  an  inadvertent  act 
of  the  corporation,  and  not  upon  any  supposed  illegality  in 
the  judgment.  And  as  to  the  question,  whether  a  corporation 
be  forfeiuble,  or  can  be  dissolved  by  such  a  judgment,  the  argu- 
mefits  on  which  it  was  founded  merit  great  attention;  that  of 
iSir  Roiert  Sawyer  is  conclusive.  The  stat.  2  W.  is^  M.c.Z. 
does  not  say  that  the  judgment  was  void,  as  Ddben  observes  in 
4^  Mod.  58.  Indeed  the  act  itself  makes  certain  provisions  upon 
^e  idea  that  t^e  judgment  was  good  -,  for  it  restores  the  city  to 
its  prescriptive  rights.  It  was  then  clearly  thought  that  they 
were  dissolved,  though  they  exercised  acts  de  facto.  If  the  judgr 
ment  were  thought  bad  at  that  time,  why  was  it  not  reversed  by 
error  ?  The  Judges  would  have  been  willing  enough,  especially 
the  ten,  to  have  reversed  the  judgment  by  error,  if  they  had 
thought  that  a  corporation  could  not  be  forfeited,  or  at  least 
could  not  be  dissolved  by  a  judgment  of  seizure.  The  question 
was  afterwards  discussed  in  SmytV^  case  (a),  whether  a  judgment 
of  seizure  in  quo  warranto  was  good  against  a  corporation;  and 
their  conduct  upon  that  occasion  confirmed  the  judgment  which 
had  been  given  in  the  quo  warranto  against  the  City  of  hondon. 
For  if  they  had  really  thought  that  the  judgment  was  erroneous, 
they  would  boldly  have  said  so.  It  was  a  pooular  opinion  at 
that  time}  and  they  would  not  have  taken  pains  to  wave  such 
ifi)  4  ilfft/.  54.    la  H9i*  X9.    z  Sbtm.  48a 

an 
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tn  opportunity  of  declaring  their  sentiments  by  having  recourse  .1788. 
to  a  refined  distinction.  [BulleR)  J.  The  Q>urt  in  that  case  — — — 
thought  they  were  bound  to  take  the  judgment  in  the  case  of  ^JlL^r*' 
the  City  of  London^  as  stated  in  the  act  of  parliament.]  Hdi  Amert. 
does  not  say,  as  the  Recorder  has  supposed,  in  4  j)i&/.  58.  that 
a  corporation  cannot  be  dissolved ;  but  according  to  the  better 
report  of  that  case  in  i  .Shower,  Eyre  thought  it  could  not  be  dis- 
solved, because  it  could  not  be  seized  into  the  king's  hands ; 
if  it  could,  then  he  admits  it  might.  To  which  Dolben  says  that 
it  may;  and  although  /£?//,  who  thought  a  corporation  might  be 
forfeited,  was  of  opinion  that  the  judgment  of  seizure  was  not 
JO  proper  a  judgment,  yet  he  thought  that  it  was  no.  argument 
to  say  that,  because  the  king  cannot  be  a  corporation,  therefore 
he  cannot  seize  one ;  for  the  meaning  of  seizure  was  to  take  it 
from  him  who  had  it.  The  cases  before  cited,  prove  that  seizure 
is  the  proper  judgment,  and  Holt  does  not  say  that  it  is  wrong, 
but  only  that  the  other  is  the  better  way.  Therefore  the  argu- 
ment from  the  judgment  of  seizure  is  at  an  end.  The  only 
authority  cited  in  support  of  it  is  an  anonymous  case  in  Jenk.  141. 
which  cites  15  Ed,  4.  7.  and  that  has  been  shewn  to  be  di- 
rectly the  reverse :  and  all  the  other  dicta  are  founded  on  this, 
whidi  turns  out  to  be  an  authority  the  other  way.  And  what- 
ever doubt  there  might  be  as  to  the  corporation  itself,  yet  even 
Treby(a)  and  PoUe^fen{lf)  make  no  doubt  but  that  liberties 
may  be  so  seized  and  possessed  by  the  king;  and  Eyre,  in  Smyth^B 
case,  speaks  to  the  same  effect.  The  only  argument,  which 
remains  relative  to  the  efiect  of  a  judgment  of  seizure,  is  that 
several  cities  which  have  had  such  judgments  against  them 
still  claim  by  prescription.  Now  whether  this  has  been  thought 
an  anomalous  case,  and  that  the  king's  restitution  could  operate 
differently  in  this  case  from  any  other,  in  order  to  prevent  the 
destruction  of  prescriptions  for  the  public  convepience,  not- 
withstanding a  dissolution,  or  whether  the  difficulty  never  oc- 
curred, cannot  now  be  determined  (r).  Probably  it  never  did, 
because  there  is  no  case  upon  the  subject .  And  even  if  it  were  held 
to  be  of  no  avail,  it  would  not  be  productive  of  any  inconveni. 
ence,  for  it  would  only  alter  the  nature  of  their  plea.  However 
it  is  not  a  sufficient  objection  in  answer  to  all  the  direct  authori- 

•    (a)  Page  13.  (6)  P.  105,6,  kfic.  (f)  Mr.  Po/itxfiji  urged  this  aigu- 

meht  in  the  case  of  the  City  of  X«m^,  p.  lo6. 

ties 
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make t  no 
diiierence. 


iqpon  rtUi  fywit.  Tbm^  to  tke  ide:i  thM  Am  am  be  i» 
tfiftal  judgment  till  appeaitmee^ic  is'Jirectly  contradicted  by  d»b 
ca«e  before  cited  froto  the  Yor  Boob,  1 5  Ed.  4.  7. ;  by  the  fm- 
nge  frdm  Lord  €di^  SMMd  InstiMii  aad  by  a  variety  ^ 
aptber  authorlttes.  In  JDy.  497,  8.  mxtfy  ifltttnaces  are  giveti  in 
-mn/aciusf  where  if  a^party  do  not  'appettf)  the  diisg  is  for* 
•Ceiled  at  oiice  kito  the  kitig'vs  hands.  And  indeed  the  conMi- 
Kfaetict  would  be  highly  absoi^  if  it  wbit  otheKwke  s  for  if  a 
metniition  had  no  lands  or  goods>  they  might  lettiain  for  erer 
in  conknxipt  with  impunity  4  und  the  public  ccdld  liave  do  it- 
tdresB.'  If  Ahey  did  not  appear  and  tm^^vier  to  a  ijitd  %«irpiM^te- 
§Bnnation,  it  could  never  sppear  ^^ther  the  tibetties  cbf<ned 
snd  exbrcised  by  them  had  been  tcsttrped  or  not<;  tind  !for  th^t 
icaaon  vt  is  that  where  dvey  do  not  appear,  the  fodgmant  has 
«lwQiys  been  of  8eizaTe(A).  The  LtfnJon  ^m  nvetrrapiU  ease, 
tte  act  of  parliament  ^  ^HT.isf  M.  sesu  1. 1.  6.9  and  SmjA% 
case,  dlKide  this  point, 

5thly,  It  is  said  thaf,  by  the  words  quousque  curia  aUasoMni^ 
writy  k  appears  that  this  judgment  vras  mere  process  tocnfonx 
appearance,  and  not  a  definitive  judgment,^  Now  supposing  durt 
die  judgment  of  seiaure  either  dissolves  the  corporation,  or 
aeiaesahetai  into  the  king*^  hands,  the  qilestion  wiU  be,  wlb». 
ther  the  nature  and  eiliset  of  such  a  jddgmettt  is  ^letod  by 
the  addition  of  those  words*  The  natural  cMistruction  of  cbem 
is  that  the  liberties  ate  seized  imo  the  lung's  hands  tUl  de 
Cmtri  siaU  mah  a  futibfr  ardetf  therefore  if  no  iuch  order 
be  made  they  remain  in  the  king's  hands.  But  it  is  said  that 
the  party  may  at  any  time  appear  and  claim  them;  and  then  if 
the  king  has  a  right  tb  dispose  of  them  in  the  mean  time,  the 
6rder  of  the  Court  MriU  be  rendered  nugatory,  and  the  judgment 
wiU  lose  its  efltet.  But  that  is  not  so^  for  it  is  plain  froth 
d  Ina.  182.  that  if  the  party  d6  not  appear  within  a  limited 
time,  that  is  within  the  same  term,  and  replevy  the  liberties, 
they  an  lost  for  ever.  This  judgment  is  founded  on  that  doc<> 
trine.  No  mention  is  made  there  of  any  second  judgment.  There 
was  indeed  no  occasion  for  any ;  because  after  the  time  limited 
by  law  for  the  party's  appearance,  the  first  judgment  was  inevo^ 
cable  and  final.  The  words  qwuiqui^  iffc.  are  frequemly  omitted 
in  these  judgments  of  seizure:  they  are  not  used  in  JSng^s 
case  (^),  nor  in  the  case  before  cited  of  the  15  Ed.  4.  7.    All  the 

{m)  P.ij.iil  Sir  A  Sawftr's  argument.  (*)  %  JUL  Rtp,  4^ 

cases 
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<MSW  pvoM  MCOntcMbfy  4liat,  after  the  term  is  elapsed,  the    -r/SS. 

{{MCtycitSQOtrcmieik  wiAottt  consent;  and  thoagh  the  fuk        '    '  " 

m^fbaarcthoai  ikpocte^inmstt  die  cateof  the  City  of  r^ti,  '''^[ll^ 


jiet  that  ttiuat  ixufc  been  by  consent.    There  was  at  least  no 
.of^QsitkMi  made  io  it    It  hm  "been  'satd  tdiat  the  jttdgmettttff 
aei^iire  giipvi^f  {sV.  .cannet  «tEdce  away  the  libtitiesj  because  4ie 
final  jttdtpnent  is  of.ouateri;  aoi  i  Lord  Xjg^.  17.  wasciled  to 
fffove  It    JBat  theie  is  jpo  dlfltiacsion  of  that  sort ;  ior  the  jn%- 
Ifoen^  would  be  Aoiiched  in  the  irery  same  words  as  in  Hbt  qwo 
«;w^#M^  caae  s^gainat  X<#n^,  and  in  other  caM^ 
|«oi;d  R^jfM^  only  prores  that  the  judgment  shoidd  be  com- 
^plo^ ;  and  that  a  mere  dismassbn  out  of  Courty  as  tat  sine  £e, 
^c.  is  «o  final  judgment :  Whether  the  judgasent  ahouM  be 
of  seisiire  or  .oustp*  was  not  the  ifoesdon.    But  from  a&  ^ 
authorities  aad  fnwn  dear  veasonii^  it  appears  that  the  judgment 
of  seiaure  juouique^  isfc.  before  appearance  is  not  merely  process, 
but  a  direct  isignificaat  judgment,  which  becomes  irrevocable 
if  the  party  do  not  come  in  within  the  term.    If  it  were  mere 
|>ix)cess  now,  it  must  have  been  so  in  eyre :  now  in  eyre,  if 
default  were  made,  and  the  party  came  not  within  the  eyre,  he 
Jost  th^  liberties  for  ev^.    Aad  if  he  had  come  in  the  day  after 
the  justices  in  eyre  left  the  comity,  it  would  have  been  useless. 
Tlu^refone  it  is  a^rd  to  say  that  the  judgment  quousqtse  was  to 
cpRipei  appearance,  when  appearance  would  have  been  nuga^ 
tory.   Now  in  this  case  the  judgment  of  sdzure  fuousque  was 
giv^U  in  HU^  Tcnp,  35  Ut  36  Cor.  2. ;  and  the  grant  to  the 
liew  corporation  was  not  till  the  37th.    80  that  more  than  a 
team  intervened.    Then  as  to  the  neceuity  of  there  being  office 
founds  there  is  a  short  a:  swer  to  it.    Office  is  required  only 
under  the  8  H.  6.  e.  16.  which  rehtes  only  to  lands  and  tene^ 
wants  ibrfeited,  where  it  docs  not  appear  on  record  what  lands 
4re  l<»feited.    Thus  it  is  okar  that  in  pcunt  of  hw  the  old  cor. 
poratbn  were  completely  dissohrcd  by  the  judgment  of  seizure 
gsmsqui  after  the  first  term  had  elapsed.    But  they  were  also 
dissolved  in  point  of  hct;  ft)r  supposing  they  might  at  any  time 
have  done  away  the  effitet  of  the  judgment  queusque  by  appearing 
before  the  Court  aad  mohiming  their  liberties,  yet  in  point  ol 
fact  they  never  did  appear,  and,  no  order  having  been  made  by 
the  Court  subsequent  to  that  time,  the  judgment  still  continues 
in  force,  and  canuot  now  be  done  away  by  appearance,  as  aB  the 
ttiembcrs  ofi  At  old  corporation  must  necessarily  be  dead. 

6thlyi 
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1788.         6thly,  It  has  been  objected  that  a  writ  of  seizure  does  wit 
appear  to  have  issued  on  that  occasion,  because  it  is  not  stated 


"^t*^"**  ,on  this  record:  but  comparing  the  language  of  this  record  with 
Amert.  those  produced  by  the  counsel  on  the  other  side,  it  does  not  ap- 
pear but  that,  if  a  writ  of  seizure  were  necessary,  it  did  issue  in 
Writ  of  ^^^*  There  is  no  entry  to  be  found  of  a  record  at  large ;  and 
fcizure.  there  are  no  instances  mentioned,  in  any  of  the  records,  in  ex- 
press words,  of  writs  of  seizure  having  issued,  except  in  the 
cases  of  Oxford^  32  /f.  3.  and  Winchestir  (a).  But  there  k  a 
vast  variety  of  instances  of  such  seizures,  where  no  mention  is 
nude  on  the  record  of  any  writ  having  issued.  If  it  had  been 
necessary,  they  certainly  would  have  been  mentioned.  If  it  ought 
to  have  issued,  there  is  every  reason  to  suppose  that  it  did  in  this 
instance.  For  the  king  had  a  right  to  seize,  and  it  appears  that 
his  grantees  were  in  possession  for  several  years.  That  therefore 
wasi  an  actual  seisin.  But  even  if  the  Court  should  think  it  ne- 
cessary, yet  if  they  see  that  it  is  not  usual  to  state  the  writs  of 
seizure  on  the  record,  they  will  not  adjudge  the  want  of  its  ap- 
pearing to  be  a  substantial  defect.  But  it  should  rather  seem 
that  a  writ  of  seizure  was  not  necessary  at  all  in  this  case ;  for  it 
could  not  possibly  have  any  efiect  upon  franchises  that  were 
neither  visible  nor  tangible.  How  could  the  sheriflFhave  seized 
such?  The  judgment  itself  is  a  seizure  in  law,  and  that  is  suffi- 
cient. SavUle,  70.  speaks  only  of  office  found  under  8  H.  6. 
Sir  George  RfynePs  case  (£),  proves  the  very  reverse  of  the  posi- 
tion contended  for;  FrustrdJU  per  plura^  quod  fieri  potest  per pmh^ 
aora.  Many  instances  are  put  in  this  case  by  Lord  Oie^  where 
the  king  is  in  possession  at  once  upon  office  found.  And, 
amongst  others,  it  is  there  said  that  where  a  private  person  may 
enter  without  his  action,  as  upon  a  condition  broken,  there  an 
office  without  a  set.  fa.  shall  suffice  for  the  king.  Now  here 
that  implied  condition,  which  is  annexed  to  every  corporation, 
was  broken  by  the  old  corporation.  Besides  Lord  Helf%  opinion 
in  I  Show.  275 .  is  decisive ;  for  he  expressly  says  that  no  writ  of 
seizure  is  necessary.  And  he  gives  as  a  reason  for  the  distinction 
between  the  writs  which  were  mentioned  hj  Pemierton  in  that 
case,  that  where  there  are  profitable  franchises  to  be  seized,  the 
sheritf'  is  to  take  them,  and  account  to  the  king  in  the  Exchequer. 
But  where  incorporeal /randUses  are  to  be  seized,  which  in  their 
nature  cannot  be  profitable  in  the  king's  hands,  as  for  example  a 

(«)  Sir  i?.  lawyer's  aifument,  p.  S9.  (^)  9  Ck  95.  i.  t9^#. 

Court 
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Gourt  leeti  there  it  appears  from  Rast<JP%  EtOriet^  540.  that  the :   1788. 
leet  was  presently  in  the  king's  hands  without  any  seizure  at  alL 


In  such  cases  no  writ  of  seizure  is  necessary.  This  is  similar  to .  ''*'  ?y*  ** 
the  proceedings  in  scire  facias;  there  if  the  party  do  not  ap-    Amx&t. 
pear,  the  thing  is  seized  into  the  king's  hands  at  once.     Dy. 
1979   8.      No  case  has  ever  been  adjudged   against  HJf% 
opinion;  for  as  to  the  il&/iwA»r)^  case  being^reversed,  although 
this,  amongst  many  other  reasons,  has. been  assigned  by  the 
counsel  for  the  reversal,  that  there  did  not  appear  to  have  been . 
a*  writ  of  seizure,  yet  that  is  merely  conjecture,  for  it  does  not . 
appear  for  what  it  was  reversed.     As  to  what  has  been  said, 
that  theire  can  be  no  replevy  without  a  previous  seizure ;  if  the  • 
judgment  be  a  sufficient  seizure,  that  argument  stops  short. 
In  the  Tarh  case  the  corporation  replevied,  and  yet  no  writ  of 
seizure  is  there  stated  upon  the  record.  From  this  last  instance, . 
and  from  the  authorities  before  mentioned,  it  is  clear,  either 
diat  it  is  not  necessary  to  issue  this  writ  at  all,  it  being  only  for 
the  purpose  of  seizing  an  incorporeal  franchise;  or  if  it  be 
necessary  to  be  issued,  there  are  circumstances  sufficient  to 
shew  that  it  did  in  fact ;  and  that  the  Court  are  not  warranted 
in  presuming  that  it  did  not,  on  account  of  its  not  appearing 
on  the  record,  because  it  has  never  been  usual  to  state  it  there- 
on :  and  in  either  of  these  cases  it  will  be  sufficiently  made  out 
that  the  liberties  of  the  old  corporation  were  completely  seized 
into  the  kihg's  hands  by  the  judgment  of  seizure  quoiuque. 

7thly,  Itheing  now  proved  that  a  corporation,  sued  by  their  The  king's 
corporate  name,  may  be  dissolved  by  a  judgment  of  seizure,  for  ^^^^ 
default  in  not  appearing,  and  that  the  words  quousque^  isfc.  are  forfchwlli. 
only  form,  and  that  no  writ  of  seizure  is  necessary ,  it  remains  otS  Uid^ 
next  to  shew,  of  which  there  can  be  very  litde  doubt,  that,  if  the  : 
king  had  a  right  to  seize  the  Hberries,  he  had  a  right  to  grant 
them  out  again  to  another  description  of  persons.    Even  if  the 
corporation  itself,  that  is  the  ideal  soul,  were  not  dissolved  by  die 
judgment  of  seizure,  according  to  what  is  suggested  by  Ejre  in 
Sm^'s  case  («),  yet  all  die  franchises  being  absolutely  vested 
thereby  in  the  king's  hands,  and  the  separation  between  the 
natural  and  politic  body  complete,  the  old  corporation  was  out 
of  its  place,  and  the  king  might  substitute  a  new  body  in  its 
room.    For  even  admitting  for  a  moment  that  the  judgment  of 
seizure  qumuque  is  only  in  the  nature  of  a  distringas  to  compel 

an 
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1 79& .   aiv  ap^pcaraace, .  jfct^undoubtedlf  die  effect  of  it  was  ta  disphw 
■■  tbbotteiBben t>f  the  old  ooiporation  for  a  tune*;  and  it  was  then 

'^^^'^'  ciDUpetent  to  the  Crown  to  grant  another  charter  to  anodier 
'   bod^»  to  exerebe  those  rigfaesfoi  thebenefit  of  the  public.  For 
though  twiycorpomttotis  cnmot  exist  in  the  same  place  with  the 
samepowevs,  yet  terethe  oW  corporation  harmg  been  legally 
suspended  and  depvifed  of  aU  theii*  powers,  the  ezereise  of  such 
rigbts^by  a  new  set  of  members  could  not  at  all  interfere  with 
thenu*;  because  they  had  no  powers  left,  and  were  a  mere  cr^- 
tnoffumrf:  Consequently  two  bodies^  with  shmldr  pewers  could  not 
be  said  to  exist  at  the  same  timtin^  ChesUr.  If  this  were'norsoi 
the  misconduor  of)  one  set  of  cofpotatovs  would  deprive  any 
plUcc'of  the  benefit  of  a  corpotuiion  to  regulate  andgorem 
themt  and' nright' be  productive*  of  the  most  serious 'codse- 
quences  in^sudlio  Atf^z^' Londonv   So' that  even«  if  the  Court 
should  b^  of  opinion-  thMT  the  kittg  h^'^oiily  a*  defeasible 
intorost' in«>the  franchises)  stiU  be'  might  grant  the*  interosf* 
which  he  had;  In  the'case^of  .<MMtx;W  {a)  it  is  expres^  held^ 
that  if  the  king  hath  a  quatified  feoomj^le  in  landi.  that  i»to- 
say,  as  long  as  a  perwm  attainted  hath  heirs  of  his  body,  aa^- 
he  grant  the' land  to  another  and  hisr  heirs,  thegrasHsTgoeda 
So'if  the  king  hath  an  estatein  fee^miple  conditiomdj  and 
gr«m  the  land  to  one  and  his  heits  absolatdly,  it  is-gbod.    So^ 
the^bing  maf  tgrant  a  chose  in  action.    Bro;  Abr.  tit.  Clmem 
JctioHf^X:  I.  \i.i  titiPiitMiy/^e.    S6^thrhing^mair grant  mere 
pesiSbilities,  7«»fc  2IO.    No^^ca^  the  Ungibe  said  to  hate 
beta  deceivod^  in  his'  grsMt  in  tltis  case;  for  he  ought  knowtfaat 
hehad^aninterst  liable^  to  4>a}defifated  by  the  act  of  Ae  Comtj* 
supposfflgthcyhad^theptfWWof  malMg)an  order  of  rettitb^ 
tite  at  any>  length  of  time>  aft^rwanls-}  the  contrary  of  winb' 
has'boen  shewn.'*   Btit'evenifhe  tboU^that  he  had*a  greater' 
interest^  than  he  rdftHy-  had^  it  wouldr^m*'  avoid  his'  gnnti* 
6*Rt^  SS*'  h    But  after  the  aothorideiF  wKck  Iwnr  beefr> 
addiited',  it  catr no*  longed bercotjie»ted>»that  the  jorigoientteff 
seizure  dkl^  not  totally  df^eM^  tlfe^  M  *  corporadbi»  of  att  ilin#i 
rights*  antl' pritikgesj  an*»rcjt  them  4ir  the  klhg^:  Andthcre* 
are*stnmg'<and  decisive  authorities  to  shew  that <tbe' king  iii^tt« 
grant'themout  again  to  another  body  like  anf  otherfbrftltc*> 
thing.    Iff  3a  if.  3.  thelibercies  of^theClty  of'OgHrJweic- 
.j^efaiedjr  a9  befttt* mectionedi  and  th^^kiiigpai^Jwud ihearAy 

(4)  1  Rep.  49.  h 

same 
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si^fDi^jRcaij  apci  gF99led  tbem  lestatution,  and  a-  wrlt4dotteJ  ta    1788. 
tbp^&bfjjdff  tp  put4lif^9ir  intOi  possession ;  anA  again  tkey  were* 


a^^ed  29^1/;,. 3*  and  p^rt  of  their  libertka  g^nttd«to  th»  uoi^  ^^w^ 
VQfsityr  which  they  enjoy,  to  this  day*  Frvm  thence  it  appeat»  Aunr. 
ttiat  by  the  judgmem.  oftSfiizuie  against  thQ<oiiponMiio»'the  Ungr 
M^s.so  enticely  possessc^d  of  their  psirileges  tbac  he  might  gran^' 
tbcm  to,  anptjuup  bodf.  The  same  asgument  arises  fironi  the  wnn 
tersityof  CatribriJge,  part  of  mtho^  privikges -.were  taken*  £Miit» 
t^,cprpciniMon-ai|d  given,  to,  the.  university  under  Gimilar  citw 
Quin^tan/:esu  Andas,  to*  those  instances  of  corporationeseisedi 
w^ich  h^y;e  con^med  ta  act,  they  have  been^wlieM  the^litngi 
I^u^;.ex^rq8pd.,a  contiol  by  appointing  a  a«iter,  whidb  was  iis 
%t  a.  tempQipaTy  gf>|nt»  Frequently. there  has  been-  aMSubse**. 
q^nt  ctiarter^  which:  r^ved.  tbem^  SoiQvtimes,  as  in;f he*tw» 
ix^tai)ces.  abovenq^qniioncd)  he  has  only  restored  parO  of  theifi 
lib$9rt.i^M9.  and  gi|iiep  aw^y  thC)  reaL  As  to  what  was  said>  thait 
tbf>  gi^nt  tepdfsditp  dejHroytbn. franchises' of  tho^sevont  persona 
ex«^|e4iou(|Of  lb«^^.W'Cbartar».and  therefore  that  it  was  votd; 
thAiansr^risr'  in  tha(  iti  waa.  not  tbegrant,  but  the  priov  judg- 
ipmii/  which  d«i^i^d«>tho«i  franchises^  That  ohattoF  bcingf 
directed  to  tifp  int^ibitwtt  and  citizens  at*  large,  andtpaiticu* 
larly,  exchic^.th^qc^isevoa  persona,  is  a  demonstrativt  proof 
tl&9!t;it;^"W.|^<8n^o  a.difiiBretu  setof  perscms,  andno^to*cb^ 
(d4>GQrpon^t4m»  aaba9baenfCQntended<tfi). 

II»  Xh?  seccmd  hcadof  objections  raised  by  th&prosecutof«to*  p^^r  of 
a^  deC^nilaQt^s  titles  is^  that  whatever  ridit  king  CbarlH^th^^*'^'^^'^'' 

served  ID 

Sf<;9ud.inigh(^  Jiaite.to  gram  the. , charter  under,  whicbtbede^  the  charter 
fcRdafil^cfciims  jcfc,am.thaticbartcr.is  void  upon  the  face  oPitJ'^J^^*^^^ 
in .  rt^ff^i^t  pfi  tbf  ffimct  qC.  amotion  resenr^d  therein,  iMll0gal;< 
€ir»3U{eP^i%.it.tOjbcbgs^.Uiatitihas.beeD  since  avoids 
aawal^ei^fif Sisf  pf  thar  pow«r  by  yam^s  the  Second.    It  was  aiv 
gue4  on  this  .head,  tbar.tbcintcntii)n.of  the  king  in  reserving  iho> 
power  in  cpiestiopwasi  ta  amove  a// the  members  of  Ac  oorpoias 
tion^  because  Jan^e^  the  Second  actually  made  an  ordetta  thsil? 
efectiithat  if  i8ucl\.a  poMfcr  as.  this,  were  bad,  it  avoidcA.thc' 
whole  charter,  j>ecarU$e  (h^e  king,  was^doceived  in  hi^  grant,  inas«5 
mupl>..^.  hC;  plainly  intended  ta  reserve  to  himself  a  greater* 
T^W€f  th^byilasf  hc^.  was  eoabkdto  do,  it  being  one  of:  the- 
terpp^  (Of  b^  gi^Hk  ..Hiis  iaofkde  of ;reasoning  is  maUng  the  ktng^ 
dic..e:!CBOHi|flqr'ioC  bis  jown  gram  $  and  not  only  that^  but  it 
xn^i^l«.7^>m/  thp>Seopnd  the  e]^)oiuidep  o£  the  intenticni 

(«)  Vid«xyol.;83,4»7« 

of 
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The  Kino 


1788.  of  Charles  the  Second,  and  in  a  manner  directly  repugnadt  to* 
the  general  tenor  of  the  charter.  The  intention  was  a  matter  of 
fact  to  be  found  upon  the  deed.     All  the  words  of  the  deed  ate' 

Amkkt.  to  be  taken  together ;  and  where  the  intent  is  doubtful,  the 
grant  must  be  so  expounded  as  not  altogether  to  destroy  the* 
eflect  of  it,  and  dissolre  the  corporation.  It  is  a  well-known 
principle  in  construing  the  king's  grants,  that  where  one  con- 
struction will  make  it  good,  and  another  bad,  the  first  shall 
be  adopted.  .  1  Co.  45.  10  Co.  '67.  b.  To  apply  that  to  the 
present  case :  if  this  clause  be  only  to  amove  some  of  the  cor- 
porators, it  is  good ;  if.  to  amove  the  whole,  corporation,  it  is 
bad :  the  Court  therefore  must  adopt  that  construction  which 
will  make  it  good,  if  they  be  by  any  means  warranted  in 
so  doing  I  ut  res  magts  vakat  quam  pereat.  Now  Charles  the 
Second  could  not  mean  to  reserve  a  power  of  destroying 
the  corporation,  for  he  expressly  provided  for  a  continuation 
of  it  under  every  exercise  of  the  power  reserved;  for  in  the 
same  cbuse  in  which  the  power  is  contained  there  is  a  pro- 
vision made  for  filling  up  the  vacancies  by  the  remaining  elec- 
tors, which  could  not  be  if  all  were  to  be  amoved.  The  Court 
will  not  presume  a  fraudulent  intent  concealed  under  the  terms 
of  the  charter,  i  Rep.  52.  b.  The  king  might  reserve  a  power 
of  amoving  some,  provided  he  left  a  sufficient  number  to  elect 
and  fill  up  the  vacancies ;  and  this  is  the  true  construction  of  the 
charter.  There  is  no  occasion  however  at  present  for  the  Court 
to  draw  the  line*,  it  would  be  sufficient  to  say  that  this  is  £ir 
beyond  the  line.  And  though  it  is  said  in  Wwrrett^  case(0), 
that  a  custom  to  remove  a  freeman'  ad  libitum  is  void ;  yet  that 
was  spoken  concerning  such  a  claim  by  a  corporation  itself>and 
therefore  is  wholly  inapplicable  to  this  case.  But  it  is  expressly 
said  in  Braithtvaii/s  case  (^),  that  under  a  power  reserved  the 
king  and  council  might  amove  any  particular  member  of  <a  cor- 
poration. Therefore  the  power  was  legally  reserved,  although 
the  attempt  to  exercise  it  in  the  extent  in  which  it  was  done  was 
illegal  and  void.  The  charter  is  a  grant  of  a  A)rporation  for 
public  purposes,  beneficial  to  the  realm  ;  the  regular  and  law- 
ful power  to  grant  such  franchises  is  for  the  public  benefit; 
the  power  of  removing  particular  corporators  therefore  from 
their  offices,  ^rhen,  in  the  judgment  of  those  by  whom  they 
were'  originally  constituted,  they  no  longer  fulfil  the  ends  of 
their  institution,  cannot  be  illegal.    They  are  like  all  other  offi- 

(*)  C/v.  Jae.  540.  W  X  y^Mir.  ao. 
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ccra  under  the  Crown,  except  the  twelve  judges  who  were  lately    1788. 

excepted  by  act  of  parliament,  amenable  to  the  Crown  for  the * 

due  exercise  of  their  functions.  Justices  of  the  peace  for  ^^^J^* 
counties  are  certainly  remorabie ;  and  surely  there  cannot  be  Amiry. 
greater  danger  to  be  apprehended  to  the  constitution  in  suffering 
justices  in'  a  town  to  bo  removed  than  justice^  in  a  county* 
No  substantial  reason  can  be  urged  why  the  former  should  not 
bold  their  offices  by  the  original  grant  during  pleasure  as  well 
as  the  latter,  or  any  of  the  greyer  officers  throughout  thd 
kingdom.  It  is  admitted  fully,  as  a  general  principfe,  that 
when  a  person  is  in  the  full  possession  and  tnjtymettt  of  a 
franchise  under  a  grant,  he  cannot  be  removed  by  the  pO«^er 
of  the  Crown,  without  some  process  of  law  for  an  abusa  of  it. 
But  that  principle^does  not  apply  here ;  for  the  members  of  tliis 
corporatioa  accepted  the  charter  of  Charles  the  Second  on^con«>  ^ 

dition  that  they  should  be  removed  whenever  the  king  pleased, 
under  the  restriction  above  mentioned,  thafe  there  be  left  * 
suflkient  number  to  elect  others  in  their  room.  The  power  is 
inherent  In  the  grapt  itself  1  therefore  it  does  not  interfere  with 
the  genera]  law.  And  as  to  its  being  done  by  an  ordev  of  privy 
council,  ,the  king  may  act  in  his  privy  ooimcilif  he  plleast  t  and- 
he  does  so  act  by  the  constitution  m  many  tnscances.  Bill  th^li 
k  ifr  said  that  by  the  etpress  words  of  the  powder  the  kingf  mighf 
amove  09ie  or  tn&re,  and  that  no  line  can  be  draWA  beydnd 
which  the  king  might  not  amove  under  those  Words,  and 
therefore  he  might  as  well  amove  all  as  rwoj  and  that,  doch  a 
power  being  bad,  the  whole  charter  is  void,  because  th^  king 
is  deceived  in  his  gi^ant  in  thinking  it  good  $  and  fOr  this  wefd 
eked  a  Rol.  Ahr.  164*  a  Inst,  532.  5  Rip.  jg.  b.  %  And. 
156.  a  Fretnan^  17.  \  Co.  43.  These  authorities,  when 
examined,  prove  nothing  to  the  point.  The  case  in  RMi^  Air. 
€)nly  proves  that  the  king  cannot  grant  against  law^  that  is, 
cannot  grant  that  an  estate  shall  descend  against  the  rules  of 
law.  The  passage  from  2  hist,  shews  that  the  king  cannot 
grant  new  offices  with  new  fees  without  act  of  parliament, 
which  is  not  disputed.  The  third  authority  only  shewathat  if 
tke  king  pass  more  than  he  can  grant,  it  is  void«  As  to  the 
case  in  Andersof^  it  appears  that  the  king  wa#  mistaken  in  the 
e^ate  which  he  had.  In  t  Fremany  1 7.  the  king  was  decei^Ntd 
in.  point  of  fact  in  the  very  substance  of  bis  grant ;  sed  Gur. 
adv.  wk.  And  Hoh.  220.  is  to  the  same  efiect.  In  the  one 
in  FrasntMty  Ming,  took-a  difiprence  where  the  lomf^  wm  AtMwd 
Vol.  II.  Pp  ^ 
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1 788,    in  his  fact  or  his  law ;  if  in  the  latter,  the  whole  grant  was  not 

— —  void :  and  i  Co.  43.  only  says,  that  if  the  king  grant  an  cstetc 

^a^".r  ^^^^^  "^^^  g^  ^  *"  ^^^  nothing  shall  pass.    But  it  is  an 
Amert.    answer  to  all  these  cases  to  mention  what  has  been  already 
cited,  that  if  the  king  to  a  grant  annex  a  condition  which  is 
void  in  law,  the  condition  is  void,  and  the  grant  is  good  for 
the  rest.     As  if  the  king  should  grant  an  estate  in  fec-simple, 
and  say  that  it  should  not  descend  to  the  eldest  son,  the  con- 
dition would  be  void.    And  6  Rep.  55.  *.  agrees  with  this 
principle.    Now  whether  the  king  were  deceived  or  not  in  this 
instance,  depends  upon  the  meaning  which  he  entertained.    If 
he  did  not  mean  to  reserve  the  power  of  dissolving  the  corpora- 
tion, he  was  not  deceived }  and  if  no  such  power  were  reserved, 
then  it  eould  not  be  exercised  to  any  efltct.    It  does  not  appear 
in  fact  that  the  aldermen  ever  were  amoved  j  it  is  only  stated 
in  the  pleadings,  that  an  order  was  made  by  the  privy  councilf 
which  was  signified  to  them,  and  they  were  thereby  amoved,; 
that  b,  by  the  signification  of  the  order.    But  if  that  order 
were  not  binding,  it  could  not  have  any  efiect.    Then  there 
was  no  amoval  of  the  aldermen;  and  the  conclusion  drawn 
in  law  is  false.    But  if  the  Court  should  be  of  opinion  that  the 
king  really  did  reserve  the  power  of  amoving  all,  then  the  reser- 
vation is  repugnant  and  void$  repugnant,  because  the  first  clause 
gives  to  the  mayor,  citizens,  (sCc.  their  powers  and  privileges 
for  ever  $  and  in  the  latter  clause  the  king  reserves  a  power  of 
abridging  the  interest  he  had  before  given.  Now  if  two  clauses 
in  a  deed  be  repugnant,  the  first  shall  be  received,  and  the  last 
rejected.     8hep.  Touch.  85.    Hard.  94.    If  one  make  a  lease  for 
ten  years  at  wiU,  this  is  a  good  lease  for  ten  years  certain,  and  the 
latter  words  are  void  for  repugnancy.    Bro.  Air.  tit.  Lease,  22. 
This  is  a  clear  authority  in  point.    In  2  Inst.  496.  Lord  QJ^e 
gives  this  as  an  excellent  rule  for  the  construction  of  the  king's 
patents,  not  only  of  liberties,  but  of  lands  and  tenements,  that 
they  have  no  strict  or  narrow  interpretation  for  overthrowing 
thcm^  sed  secundum  earundem  pUnitudifiem  judicentur  i  that  is,  to 
have  a  liberal  and  favourable  construction  for  the  making  of 
them  available  in  law,  usque  ad  pUnitudinem,  for  the  honour  of 
the  king.    I  Rep.  45.    10  Rep.  6j.  b.    6  Rep.  6.  a.    In  17  Vin. 
Abr.  tit.  Prerog.  page  100,  it  is  said  there  is  a  difference  to  be 
observed  in  all  cases  where  the  king  is  said  to  be  deceived  in  his 
grant ;  if  the  matter  which  is.  false  in  the  letters  patent  be  sug- 
gested on  the  part  <f  the  grantee^  and  that  to  the  prejudice  of  the 
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hffgi  there  the  king  shall  be  said  to  be  deceived  in  his  grants  so     1788. 

as  to  make  it  void  j  adjudged  in  King  v.  Kemp,  T.  t  IF.  iff  M.  

12  Mod.  78.  But  where  the  words  of  the  letters  patent  arc  the  ^^^^^° 
words  of  the  king,  ex  certd  scientiu  et  mero  motu,  as  in  this  case,  Amiey. 
abhougb  the  king  appear  by  his  inference  h  he  mistaken  in  his  law^ 
yet  the  king  shall  not  be  said  to  be  deceived  so  as  to  avoid  his 
grant ;  and  Vitier  cites  numberless  authorities  in  support  of  this 
distinction.  So  also  i  Rep.  49.  Jenk.  255.  3  Com.  Dig.  452. 
^Bae.  Abr.  210.  6Rep.  55.  SiiVi.  663.  8  H.  7.  fo.  3.  Dy.  197. 
352.  II  Rep.  2.  Curtis  case,  are  to  the  same  effect,  wh^re 
the  grant  flows  ex  mero  motu,  and  the  words  of  the  king  him- 
self. And  even  false  suggestions  which  are  not  of  the  essence 
of  the  grant  will  not  avoid  it.  Hot.  220.  Here  the  grant  is 
ex  certd  scientia  et  mero  nwtut  they  are  the  words  of  the  king. 
From  the  very  nature  of  the  thing  there  could  be  no  false  sug- 
gestion of  the  party,  for  the  corporation  would  not  suggest  any 
tbing  against  themselves  in  derogation  of  their  interests.  There 
is  no  deceit  or  mistake  in  fact ;  if  there  be  any  mistake,  it  is  a 
mistake  in  law  of  the  king's  owa  \  and  it  not  bebg  the  con- 
didon  on  which  the  grant  was  made,  in  such  a  case  it  has 
been  shewn  above  that  the  grant  shall  be  valid  as  to  the  rest. 
And  there  b  no  doubt  but  that  a  charter  of  incorpontion,  like 
other  grants,  may  be  good  in  part,  and  bad  in  part ;  as  in  the 
case  of  the  college  of  physicians,  mendoned  by  Mr.  Justice 
Blackstone  in  his  Commentaries,  i  vol.  481.  From  all  the 
authorities  which  have  been  adduced  it  clearly  appears,  that  the 
reservadon  of  a  power  to  amove  all  the  members  of  the  corpo- 
ration, being  repugnant  to  the  spirit  and  substance  of  the  grant, 
is  therefore  void ;  but  that  the  rest  of  the  charter  remains  good. 
But  if  the  meaning  of  the  power  be  to  amove  some  of  the  cor- 
porators only,  even  though  that  should  be  void,  those  cases 
apply  still  stronger}  and  if  it  be  good,  then  the  removal 
of  the  whole  is  without  authority,  and  the  conclusion  in  the 
replicadon  is  wrong.  In  either  case  the  rest  of  the  grant  is 
good,  as  not  coming  within  those  cases  wherein  the  king  is 
said  to  be  deceived  in  his  grant.  The  order  of  amoval  there- 
fore could  have  no  operarion  whatever.  But  supposing  upon  Letters  pa* 
one  or  other  of  the  grounds  contended  for  that  the  charter  ^\J^cak<K 
of  Charles  the  Second  was  voidable  ^  that  the  king  could  not 
have  rightly  made  that  grant ;  or.  that  it  was  voidable  for  matter 
appearing  on  the  face  of  it;  yet  it  was  good  till  the  letters 
patent  were  repealed*    They  ought  to  have  been  repealed 
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1 788.    cither  by  petition  or  scire  facias^     Bro.  Abr.  tit.  Petition,  pi.  11., 
tit.  Jurisd.  loa.,  tit.  5a.  Fa.  58.  63.  1 73.    In  a  case  where 


restitutioo. 


^^^,r°  *^  ^8  granted  letters  patent  for  a  fair,  where  he  bad 
AmTrt.  granted  another  before,  the  second  letters  patent,  although 
void  on  that  account,  yet  were  in  force  till  repealed  by  ui.fa. 
3  Lev.  aao.  So  in  Dy.  197,  8.  many  cases  arc  put  to  sl^ew 
that  letters  patent,  though  void,  must  be  repealed  by  sci.  fa. 
So  is  Keilv/.  134.  Judgment  must  be  given  to  reverse  the 
king's  grant.  These  authorities  prove  that  whether  the  patent 
be  rightly  granted  or  nor,  yet  so  long  as  it  remains  unrepealed 
it  is  in  full  force.  BrQ.  tit.  Traveru  of  Office,  52.  is  directly 
in  point. 
Charter  of       lU.  Thc  judgment  being  established  to  be  a  valid  existing 

" "    judgment  against  thc  old  corporation,  the  next  question  is. 

Whether  any  thing  be  stated  in  the  second  replication  to  do 
away  the  effect  it  would  naturally  have.  It  is  contended  that 
this  was  done  by  the  charter  of  restitution.  But  it  appears 
that  the  king  had  granted  out  the  same  franchises  to  another 
body  of  men  in  the  mean  time,  which  he  might  well,  do  if 
the  judgment  were  good.  It  was  indeed  argued,  that  the 
two  latter  charters  were  granted  to  the  same  body  of  men, 
and  therefore  that  as  the  acceptance  of  the  charter  of  Charles 
thc  Second  altered  the  ancient  mode  of  election,  so  it  was 
revived  again  by  the  subsequent  acceptance  of  the  charter 
of  James  the  Second.  But  it  appears  most  evidently  that  those 
two  charters  were  directed  to,  and  accepted  by,  two  different 
descriptions  of  men.  For,  first,  the  charter  of  Charles  the 
Second  was  not  addressed  to  the  corporators  as  a  distinct 
body,  but  generally  to  the  citizens  and  inhabitants :  again  too, 
there  is  even  a  particular  exception  of  some  of  the  members 
of  the  old  corporation  i  -  in  both  which  instances  it  differs 
from  the  charter  of  James  the  Second.  Then  if  the  second 
charter  were  good  at  the  time  il  was  granted^  and  if  no 
legal  couise  of  proceedings  appear  to  oust  the  grantees  under 
that  charter,  nor  any  previous  removal  of  the  members  whereby 
that  corporation  ceased  to  act,  it  was  not  competent  to  the 
Crown  to  re-grant  the  same  franchises  again  to  another  body, 
who  had  been  legally  dispossessed  of  them,  which  he  had  before 
granted.  Thc  judgment  which  had  been  given  in  this  Court  was, 
a  security  to  the  new  grantees  of  thq  Crown,  which  the  king  of 
his  own  authority  could  not  then  reversCi  and  which  the  Court 
themselves  could  no  longer  do  away  after  the  old  corporation 

had 
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had  failed  to  come  in  within  the  course  of  the  next  Term.    It     1788. 
still  remains  of  record  against  them.    The  king  was  precluded 


by  bts  intermediate  act  from  restoring  the  old  corporation.     A  '^g^lT 
pardon  can  never  have  a  retrospective  view  with  regard  to  third    Autktt 
parties.    If  the  king  grant  lands,  forfeited  to  him  upon  a  Con- 
viction of  treason,  to  a  third  person,  he  cannot  afterwards  by  his 
grant  dhrest  the  property  in  favour  of  the  original  owner.    In 
such  cases  the  king  can  only  pardon  the  effects  of  the  judgment 
not  already  executed.     In  1  Hawk.  P.  C.  392.  it  is  said,  the 
king  cannot  by  his  pardon  bar  any  interest  before  vested  in  the 
subject.    Nor  can  he  grant  the  same  thing  in  possession  to  one, 
which  he  or  his  progenitors  have  granted  to  another.     X  Rep, 
45-  5'-    7^"^'  ^26.     In  3  Inst.  236.  Lord  Coke  recognises  the 
old  and  constant  rule  of  law,  rton  pcterit  rex  gratiam  facere  cuth 
injurid  et  damno  alhrum,  quod  enim  alkftum  est  dare  non  potest  per 
suam  gratiam.    And  under  the  head  of  Restitutions^  in  the  same 
book,  page  240.,  he  gives  the  reason  wherefore  the  king  may  by 
his  charter  pardon  the  execution,  and  restore  the  party  or  his 
heirs  to  lands  forfeited  by  attainder,  and  remaining  in  the  Crown, 
for  that  no  person  hath  thereby  any  prejudice }  but  he  cannot 
restore  blood  without  an  act  of  parliament,  because  it  would  be 
a  prejudice.     So  2  Mod.  52.     Sro.  Jbr.  Charter- Pardon,  44. 
Skin.  6i6.    The  grant  being  made  to  the  old  body  can  make 
no  difference.     Jle  could  no  more  grant  to  them  than  to  any 
others  what  he  had  before  bestowed.    Besides,  by  the  charters 
of  Hen.  7.  and  Eliz.  the  mayor  was  to  be  elected  annually  j  now 
the  person  who  held  the  office  of  mayor  at  the  time  of  the  judg-  , 
ment  must  have  hctn  functus  officio  long  before  the  charter  of  re- 
storation ;  and  then  that  grant  was  made  to  a  body  without  a 
head,  and  therefore  void  \  for  which  Co.  Lit.  264.  a.  is  in  point. 
Therefore,  if  the  liberties  of  a  corporationbe  seized,  and  they 
do  not  appear  and  replevy  them  before  the  mayoralty  is  expired, 
the  re-grant  is  void  for  want  of  a  head  to  whom  the  liberties  can  ^ 
be  restored.     During  the  time  when  the  old  corporation  was  so 
suspended,  there  was  not  even  an  election  de  facto;  and  therefore 
this  doctrine  applies  in  its  fullest  extent. 

Cur.  adv.  vuU. 

AsHHimsT,  J.  now  delivered  the  opinion  of  the  Court. 

After  stantlg  the  pleadings  as  above,  he  said.  On  these  plead- 
ings three  questions  naturally  arise.  First,  Whether  king  Charles 
the  Second,  at  the  tune  of  granting  the  charter  mentioned  in  the 

plea, 
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1 788.     pica,  had  the  power  of  creating  a  new  corporation  in  the  City  of 

-^ Chester?  , Secondly,  Whetlier  the  charter  itself  be  a  good  one? 

'^^r  *°^>  '^  ^^  ^*  ^^^^^  '^  *«  ^^^^  °^  *^  amotion  of  aU  the  mem- 
Aj^y.    bers  ?  Thirdly,  What  was.  the  eflect  of  the  charter  of  restitutbn 
by  king  James  the  Second  ?  The  first  of  these  questions  must  dc- 
pend  on  the  effect  of  the  judgment  quousque  giyen  in  Hilary  Term 
1683,  which  judgment  clearly  remained  in  force  in  February^ 
37  Car.  2.,  1684-5,  when  the  charter  was  granted  under  which 
the  defendant  claims.    That  the  judgment  of  seizure  was  legal 
at  the  time  it  was  given  is  clear  from  the  authorities  in  all  the 
books.    It  was  founded  on  the  default  of  the  corporation,  who 
then  had  not,  nor  did  at  any  time  afterwards  appear  to  the  in- 
formation.   A  year  elapsed  before  the  Crown  did  any  act  in  con- 
sequence of  the  judgment  of  seizure,  and  then  the  Crown  granted 
a  new  charter.    The  question  then  is.  Whether,  without  a 
previous  final  judgment^  the  king  had  a  power  of  granting  this 
charter  ?   One  thing  seems  clearly  established  in  the  case  in  the 
Year-book,  15  Ed.  4.  namely,  that  when  the  proceeding  was  in 
the  Court  of  eyre,  if  the  party  did  not  come  in  during  the  eyre, 
the  franchise  was  forfeited  for  ever;  and  though  the  Judges  dif- 
fered in  opinion  as  to  the  practice  in  the  King's  Bench,  none  of 
them  denied  that  the  law  was  such  in  the  Cpurt  in  eyre.    This 
then  clearly  establishes  this  position,  that  a  final  judgment  of 
seizure  as  forfeited  is  not  essentially  necessary  to  create  the  for- 
feiture $  for  if  it  were,  such  judgment  could  never  have  been 
.  given  in  the  Court  in  eyre,  for  the  corporation  had  a  right  to  ap- 
pear at  any  time  during  the  eyre,  to  the  very  last  insunt ;  and 
after  the  iter  was  determined,  the  power  of  the  justices  in  eyre 
was  at  an  end,  and  they  never  could  enter  a  final  judgment.  If 
then  a  final  judgment  be  not  of  the  essence  of  the  forfeiture, 
why  should  such  final  judgment  be  essentially  necessary  in  the 
Court  of  King's  Bench  ?  The  cause  of  forfeiture  is  the  contumacy 
of  the  corporation  in  not  appearing  at  the  time  prefixed  to  them 
for  that  purpose;    and  that   contumacy  equally  exists  when 
the  proceedings  are  in  the  King's  Bench,  if  the  corporation 
do  not  come  in  and  appear  in  due  time.     The  Justices  in  ^yre, 
after  the  eyre  determined,  shall  send  their  records  in  batik, 
which  is  Banco  Regis  i  and  the  same  execution,  and  the  same  form 
of  execution,  as  before  the  Justices  in  eyre,  shall  be  pursued  as 
before  the  Justices  in  bank.    Sro.  Abr.  tit.  Judges,  //•  8. 
The  information  filed  by  Sir  Robert  Sawyer^  called  upon  the 

major 
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mayor  and  citizens  to  shew  by  what  authority  they  claimed  to     l^M» 
,bc  a  corporation.     Non  constat  by  that  information  that  there  — — 
was  any  corporation  in  Chester^  either  by  charter  or  prescription,     ^-^f** 
The  information  reports  the  contrary;  for  it  charges  them    Am«»t. 
with  hairing  usurped  the  name,  privilegesi  and  authority^  of  a 
corporation  without  any  legal  right.  If  any  charter  or  prescrip- 
tion existed,  it  was  incumbent  on  the  defendants  to  have  appeared 
and  shewn  it;  and  by  not  doing  so  they  admitted  that  there  was 
neither  charter  nor  prescription  to  warrant  such  usurpation.  All 
franchises  may  be  lost  by  non-user  or  neglect ;  and  the  strongest 
case  of  non-user  or  neglect  is  that  which  appears  on  record^ 
when  the  parties  are  called  upon  in  a  Court  of  justice  to  state  their 
right,  and  they  neglect  or  refuse  to  do  it.     In  the  Tear  Book 
15  Ed.  4.  it  is  said,  that  if  a  person  outlawed  obtain  his  charter 
of  pardon,  and  sue  a  scire  facias  against  the  plaintiflF,  who,  being 
summoned,  does  not  appear,  the  charter  of  pardon  shall  be  allow- 
ed for  ever,  and  it  shall  not  be  allowed  salvo  Jure  petentis;  for, 
by  ccMnmon  intendment,  when  he  is  summoned  and  will  not 
come,  he  will  liot  pursue  his  writ.  Again  it  is  said  that  letters 
patent  shall  be  avoided  by  reason  of  the  party's  neglect,  and  if  he 
surcease  his  time,  it  is  reason  that  he  shall  lose  his  franchise, 
and  the  judgment  shall  be  that  the  franchise  shall  be  seized,  &r. 
and  this  shall  enure  by  way  of  extinguishment.    So  in  the  pre- 
sent case,  the  corporation,  having  surceased  their  time,  shall  lose 
their  franchises  for  ever.     But,  it  is  said,  that  in  many  of  the 
cases  cited,  a  final  judgment  was  entered  in  the  term  after  the 
judgment  quousque  was  given,  and  that  these  instances  prove 
the  necessity  of  such  judgment.     To  this  it  may  be  answered, 
that  there  is  no  formal  adjudication  that  such  judgment  is  neces- 
sary \  but,  as  there  had  been  some  contrariety  of  opinions,  it  might 
be  done  ex  abundanti  cauteldt  or  to  shew  the  election  of  the  Crown 
to  take  advantage  of  the  forfeiture.    But  that  does  not  prove 
the  absolute  necessity  of  it$  and  there  is  no  reason  why  it  should 
be  absolutely  necessary  in  the  King's  Bench,  when  it  clearly  was 
not  so  in  die  Courts  in  eyre.     The  authority  of  Lord  Coie^ 
2  Inst.  282.  seems  strong  to  this  point.    Lord  Coki  there  says, 
if  before  the  justices  in  eyre  the  party  came  not,  the  franchises 
should  be  seized  into  the  king's  hand  nomine  districtionis,  which 
the  party  in  the  same  eyre  might  replevy;  but  if  he  did  not  re- 
plevy them  while  the  same  eyre  sat  in  the  county,  the  franchises 
were  lost  and  forfeited  for  ever.    Therefore  if  the  party  now 
upon  the  venire  facias  coine  not  whilst  the  eyre  sit  in  that  county, 

the 
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1 788.    the  fninckises  are  lost  for  ever ;  and  «o  it  it  in  the  lEUng's  Bench, 
if  the  party  come  not  in  upon  the  vtmrefacks  during  that  Term 


^X^mT  ^"^  replevy  hi§  franchises,  they  aw  lost  for  even  There  hare 
Ammt.  been  some  doubts  whether  they  might  not  come  in  iitring  tie 
ntxt  Tetmi  though  the  authority  of  Lord  Coke  is  to  the  contrary: 
but  that  is  not  material  to  be  considered  in  the  present  case,  be- 
cause they  never  did  appear  previous  to  the  granting  of  the  char- 
ter, which  was  a  year  after.  If  then  the  parties  could  not  come 
in  but  during  the  Term  in  which  the  venire  was  returnable,  or  at 
all  events  in  the  next  Term,  unless  by  grace  and  favour  of  the 
Crown,  the  only  possible  use  of  a  final  judgment  must  be  to 
shew  the  Crown's  election  to  ukc  advantage  of  the  forfeiture ; 
and  if  that  be  the  case,  any  other  matter  of  record,  shewing  that 
election,  may  equally  answer  the  purpose.  The  granting  of  a 
new  charter,  therefore,  inconsistent  with  the  former,  will  amount 
to  a  declaration  on  record,  that  the  Crown  elects  to  take  advan- 
tage of  the  forfeiture  ;  and  that  is  all  that  can  be  necessary 
where  the  corporation  had  no  means  of  ever  redeeming  the  for- 
feiture, it  would  be  endless  to  go  through  all  the  cases  which 
have  been  cited  at  the  bar,  in  which  there  is  a  great  deal  of  con« 
fusion  and  contradiction;  and  therefore,  though  we  have  con- 
sidered them,  we  think  it  better  to  state  the  authorities  mi  which 
we  rely,  and  which  aecm  to  us  to  have  the  strongest  reason  on 
their  side. 

This  then  being  our  opinion  on  the  first  point;  the  next 
question  is,  Whether  there  be  any  defect  in  the  charter  itself, 
which  is  sufficient  to  vitiate  it  ?  'I  he  objection  which  has  been 
taken  to  it  is,  that  the  power  of  amotion  reserved  iii  it,  as  it  ex- 
tends to  the  amotion  of  the  whole  body,  is  repugnant  to  the  char- 
ter, and  therefore  makes  the  whole  void.  But  we  are  of  opinion 
.  that  on  the  sound  construction  of  the  charter  taken  altogether  no 
such  repugnancy  will  occur ;  fot  that  charter  having  iti  one  part 
provided,  that  on  every  amotion  the  corporation  shall  proceed 
to  a  new  election  according  to  the  mode  prescribed,  the  power 
of  amotion  reserved  must  be  understood  suh  modo,  namely,  sq  as 
not  to  destroy  the  whole  body  at  once,  and  thus  make  it  impos- 
sible to  elect  others.  And  taking  that  to  be  the  construction, 
the  subsequent  amotion  of  all  the  members  at  once  was  arbitra- 
ry,  illegal,  and  void. 

The;  third  and  last  question  then  will  be.  What  is  the  efiect 
of  the  suhseqnent  charter  of  restocarion  by  king  Jamet  the 
Second  ?  and  as  to  that  we  are  of  opinion  th^t  it  was  a  void 

charter. 
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charter,  and  of  no  effect.  For  thoaghit  bccompctent  tothe  Crown     1788. 

tojpardon  a  forfeiture  and  to  grant  restitution,  that  can  only  be  

y^i^De  where  things  remain  in  jtatu  qw,  but  not  so  as  to  eflect  ^*  j^JJ® 
legal  rights  properly  Vested  in  thif-d  persons,  which  is  the  case    Amert. 
here:  for  Cbarks  the  Second  whilst  the  forfeiture  existed  had  '  *, 
incorporated  a  new  body  of  men  in  the  town,  and  invested  them 
with  new  rights;  which  being  done,  it  would  not  have  been  in 
the  power  of  Charles  the  Second,  and  of  course  it  was  not  in  the 
power  of  his  successors,  to  defeat  an  interest  once  legally  vested 
in  such  new  corporation ;  and  there  cannot  exist  in  the  same 
place  two  independent  corporations  with  general  powers  of  go* 
vemment :  and  therefore  we  think  that  such  charter  of  restora^ 
tion  was  absolutely  void  and  of  no  efiect.    Therefore  yn  the 
whole  there  must  be  judgment  for  the  defendant. 

Rule  absolute. 
Judgment  was  accordingly  entered  for  the  defendant ;  but  it 
was  afterwards  reversed  in  the  House  of  Lords,  jfyril  20th,  1 790, 
on  a  writ  of  error  («). 

(fi)  Vide  post.  4  ?oL  xas. 


Samuel  against  Evans.  ^*^1?i 

o  May  a6th. 

"I^EBT  on  a  bail  bond.    The  declaration  stated,  that  on  the  1^^  ^^^^^^^ 
5th  July  1786  the  plaintiff  sued  out  a  pluriis  tapias^  di-  )l^^^'[^' 
rected  to  the  sheriff  of  Monmouthshire^  commanding  him  to  take  bail  bonds  is 
the  defendant  if  he  should  be  found  in  his  bailiwick,  so  that  he  l^^^^^l"^''- 
might  have  his  body  before  our  lord  the  king  at  Westminster  on  the  Court 
Monday  next  after  the  Morrow  of  ^11  Souls  [the  sixth  of  iS&t;^iw*«^'  notice  of  it 
to  answer,  £«f c.    That  the  sheriff  arrested  the  defendant  on  the  ^^^^'^^I'  '^\  ^ 

,  not  plraded* 

4th  November  1 786,  and  detamed  hmi  by  virtue  of  the  ar-  Antifitap- 
lest ;  and  that  the  defendant  being  so  arrested,  the  sheriff  took  ^ 'mbn  ^' 
bail  for  his  appearance ;.  and  the  defendant  and  one  Ball^  on  the  ^y  th-  assig- 
4th  of  November f  became  bound  to   the   sheriff  in  ao/.  con-  »htnffon 
ditioned  for  the  appearance  of  the  defendant  on  the  Morrow  (f  '^^^  ^°"**» 
Alt  &2/&  [the  third  of  N(roember\\  that  the  defendant  did  not  bond  is  void 
appear  at  the  time  therein  mentioned,  whereby  the  bond  be-  Ju^rlloT 
came  forfeited,  and  the  sheriff  assigned  the  bond  to  the  plaintiff  '^^t  statute, 
in  the  usual  manner.     Plea  non  est  factum.     On  the  trial  the  un^ morion 
plaintiff  obtained  a  verdict.     And  a  rule  having  been  made  to  Jjj^  * ^^ 
shew  cause  why  the  judgment  should  not  be  arrested,  on  the  mm^  after 
Refund  that  the  bond  was  void  under  23  Hen.  6.  r.  9.  because  ][g!]?i«ti,e 

defendant, 
upon  a  plea  of  j*0«  gsijiutum, 

it 
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1 788.     it  appeared  on  the  face  of  it  to  have  been  taken  after  the  return 
of  the  writ  as  stated  in  the  condition ; 


^^^yi'-        Lane  now  shewed  cause  3  and  contended,  first,  that  the  statute 
▼AMI.    23  Hen.  6.  c.  9.  must  always  have  been  pleaded  j  and  secondly, 
that  it  was  equally  necessary  since  the  statute  4  Ann.  c.  16.  x.  20. 
as  before.     As  to  the  first-,  it  is  not  necessary  to  maintain  that 
the  23  Hen.  6.  c.  9.  may  not  be  deemed  a  public  act,  but 
it  ought  to  have  been  pleaded.    The  only  cases  which  favour 
a  contrary  doctrine  are  Benilej  v.  Hore  {a\  Ohj  v.  Wf  (i),  and 
Mills  V.  Bond  (c).    In  the  first  of  those  the  question  was,  Whe^ 
ther  the  sufficiency  of  the  bail  were  traversable?  the  Court  held 
that  it  was  not,  and  gave  judgment  for  the  defendant.     And  the 
only  part  of  that  case,  which  favours  the  opinion  that  it  need  not 
be  pleaded,  is  a  dictum  of  Twjsdeni  J.  who  said  "  That  it  was 
<<  held  by  RoUe  and  Glynnj  when  they  were  chief  justices,  that 
«*  the  statute  23  Hen.  6.  was  a  general  law,  of  which  the  king's 
"Courts  will  Uke  notice  without  pleading  it."    But  this  is 
not  mentioned  in  the  report  of  the  same  case  in  Siderfin,  96. 
And  on  another  occasion  (d)  Twysden,  J.  gave  a  contrary  opi- 
nion; and  said,  "  That  the  statute  23  H.  6.  had  lately  been 
"  held  to  be  a  private  statute  of  which  the  Court  could  not  take 
«<  notice  unless  it  were  pleaded."    In  Oky  v.  &//,  Hak,  Ch.  J. 
held,  first,  that  the  statute  23  H.  6.  was  a  general  law,  of  which 
the  Court  must  take  notice  without  pleading;  and  secondly, 
if  it  were  not,  that  that  obligation  was  void  by  the  common 
law.  But  that  was  adjourned;  and  no  judgment  appears  to  have 
been  afterwards  given  upon  it.     And  even  if  any  judgment  had 
been  given,  it  would  not  have  determined  this  question,  because 
the  obligation  in  that  case  was  void  at  common  law.    The  case 
in  Strange  was  determined  on  the  ground  of  the  process  being 
void;  and  therefore  it  is  not  applicable  to  this  case^  where  no 
objection  can  be  taken  to  the  process.    Those  are  the  only  cases 
which  tend  to  establish  the  point  that  the  statute  23  if.  6.  need 
not  be  pleaded;  for  the  question  only  arose  collaterally  in  Bejce 
V.  Whittaher^  Dougl.  93;  and  even  there  what  was  said  by  Da- 
venport  at  the  bar,  that  the  statute  had  always  been  set  out,  was 
not  denied  by  the  Court*    But  on  the  contrary  there  are  many 
authorities  which  decide  that  it  must  be  pleaded.  Bro.  tit.  Ogice 
del  Courts  pL  27.    The  act  relates  only  to  officers,  and  is  not 
general,  but  particular  in  a  generality.    It  is  said  in  HolkmSz 

(4i)xI«v.S6.z  51^96.      (Ol^^rv.103.      (0>^«399«      (^»&wi^I55- 

case 
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case  (a)  that  offlceis  a  general  word  or  genus;  sheriff v^  a  spedal     1788. 

word  or  species;  and  sheriff  if  NoffJk  is  indtviduum:  and  

the  statute  23  H.  6.  c.  9.,  which  extends  only  to  sherifis,  is    *^^" 
but  a  particular  and  special  acty  as  it  is  held  in  Dyer,  119.  a.     Aauu 
In  Norton  v.  Simms(b),  which  was  an  action  brought  by  the 
high-sheriff  on  a  bond  given  to  him  by  the  under -sheriff^  the 
case  was  determined  not  to  be  within  the  23  H.  6.  fot  three 
reasons^  one  of   which  was>  <<  because  the  statute  was  not 
*'  pleaded^  being  a  special  law/'    In  Humberton  t.  HowgiO  (c)^ 
the  Court  8aid,<<  you  cannot  plead  non  est  factum  generally  to  die 
"  sutute  of  sherife."    So  in  Whelpdal^^  case  (d)^  they  said, 
«  If  a  bond  be  made  to  the  sheriff  against  the  sUtute  of  23  H.  6. 
«<  c.  9.  the  obligor  ought  to  plead  the  special  matter,  and  not  to 
«<  plead  non  est  factum  s  and  therewith  agrees  7  jE.  4,5. 3.  7  E.6!* 
So  also  in  Hob.  166.    <<  A  sheriff^s  bond  against  the  23  H.  6.  is 
**  utterly  void;  and  yet  you  cannot  plead  non  est  factum  to  it,  but 
'<  you  must  plead  the  special  case/'  i  Mod.  58.  and  2  Saund,  154, 
are  to  the  same  efiect.    In  the  case  of  DrUe  y.  Manningbam^ 
Montague^  Ch.  J.  {e)  said,  «  As  to  the  exception  that  the  act 
«  [23  Hen.  6.  c.  9.]  is  a  particular  act,  and  ought  to  be  recited 
«<  at  large,  I  agree  that  he  ought  to  recite  the  act ;  for  the  act  is 
<<  particular  in  a  generality,  that  i8»  it  is  universal  to  all  sheriffs 
^  and  officers  .contained  therein;  and  inasmuch  as  it  is  not  ge- 
«<  neral  to  all  the  king's  subjects,  but  only  to  all  the  said  officers, 
«<  it  b  well  called  an  act  particular  in  a  generality*  And  therefore 
<*  in  1 3  Ed.  4.  it  was  held  that  an  act  of  parliament,  by  which  all 
<«  corporations  and  licenses  granted  by  king  Henry  the  Sixth 
«<  should  be  void,  ought  to  be  pleaded,  and  the  Court  is  not 
«  bound  to  take  notice  of  it,  no  more  than  of  a  particular  act 
<'  touching  a  particular  person;  and  so  in  our  case  the  act  ought 
«  to  hefkaiedP    The  case  of  Graham  t.  Crawshaw  (/)  pecu- 
liarly applies  to  the  present;  that  was  debt  on  a  sheriff's  bond, 
conditioned  to  appear  on  Monday  next  after  eight  days  of  the  Pu- 
rification; the  defendant  pleaded  that  Hilary  Term  finished  on 
Sunday  next  after  the  Octave  of  the  Purification;  that  no  Court 
was  held  at  Westminster  on  Monday  next  after  the  Octave  of  the 
Purification,  so  that  he  could  not  appear  according  to  the  condi- 
tion of  the  bond :  the  plaintiff  demurred  and  had  judgment;  for 
the  condition  being  impossible,  the  obligation  is  single,  according 

{a)  4  Co.  76.  a,k,     19  Fin,  Ah.  49^*  C,  9.  (d)  s  Ccl  19.  a, 

(jUi  HcL  zi»  13.  (4  Fi0wd.  64, 5* 

W  Ibid.  7a.  (/)  3  ^«»*  7*- 

to 
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1788.     to  Co.  Lit.  266.  a.    And  that  case  proceeds  to  say,  "  note,  the 
g^^^^^    **  defendant  did  not  plead  the'  13  H.  6. ;  for  if  he  bad  pleaded 
againtt     *'  the  oUigation  to  be  without  condition,  or  condition  impossible, 
^^^"»-     (#  which  is  all  one,  it  had  fcecn  void  by  the  statute.**  Now  in  the 
present  case,  the  bond  was  given  on  the  4th  iVw^mA^r,  conditioned 
to  appear  on  the  Morrow  of  All  Souls  (the  3d  November)  \  then 
according  to  the  last  case,  as  the  condition  was  impossible,  it  be- 
came a  single  obligation.     All  these  cases  clearly  establish  this 
point  at  least,  that  the  Court  cannot  take  notice  of  the  23  Hen.6. 
unless  it  be  pleaded.    Secoiidly,  The  statute  4  Am.  c.  16.  /.  2C. 
has  not  made  the  23  Hen.  6.  a  public  act,  nor  taken  away  the  ne- 
cessity of  pleading  it.  The  statute  enables  the  sheriff  to  assign  the 
bail  bond,  or  other  security^  taken  from  the  bail,  and  directs  that 
the  Court  shall  give  such  relief  upon  such  bail  bond,  or  other  secu- 
rity y  as  is  agreeable  to  justice  and  reason.    It  appears  therefore 
from  the  terms  of.  this  statute,  that  the  Legislature  looked  to  other 
security  than  the  bond  directed  to  be  taken  by  the  23  H.  6.  So 
that  a  single  obligation  may  be  taken  for  the  defendant's  appear- 
ance, according  to  the  recognition  of  this  statute.     In  the  pre* 
sent  case  therefore,  as  the  condition  is  impossible,  it  may  be  re- 
jected, and  the  bond,  which  was  thus  taken  without  condition, 
having  become  forfeited,  may  be  enforced,  as  that  other  security 
which  is  allowed  by  the  statute  of  Anne.  Two  cases  have  arisen 
since  that  statute,  which  shew  that  the  23  Hen.  6.  c.  9.  must 
still  be  pleaded ;  in  the  former  of  them,-  Fort.  365.  it  was  ac- 
tually pleaded ;  and  in  the  other,  Fort.  366.  it  was  objected, 
that  the  bail  bond  being  more  than  the  sum  in  the  writ,  makes 
the  bond  void:  but  the  Court  held,  if  it  were  void,  the  statute 
ougK  to  be  pleaded. 

Morgauy  in  support  0^  the  rule.  It  is  to  be  observed  that  this 
action  is  not  brought  by  the  sheriff;  but  by  his  assignee,  who  is 
such  by  virtue  of  a  public  law,  ^Ann.c.  16.  which  alone  is 
sufficient  to  do  away  the  objection  that  tlie  statute  of  23  H.  6. 
ought  to  have  been  pleaded.  For  it  appears  on  the  face  of  the 
plaintifFs  own  declaration,  that  this  bond  was  assigned  to  him 
by  the  sheriff  J  and  it  could  only  have  been  taken  by  the  she- 
riff under  the  statute  of  Hen.  6th,  for  till  then  a  ^eriff  had  no 
right  to  take  such  a  bond  for  the  appearance  of  the  party. 
10  Rip.  100.  That  statute  gives  the  sheriff  authority  to  take  a 
bond  from  a  prisoner  in  a  certain  form:  if  taken  in  any  other 
than  the  exact  form  prescribed,  it  is  void.    Now  here  it  is  plain 

that 
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that  the  cpndition  of  the  bond  13  impossible,  for  it  is  to  appear     1788. 
on  a  day  passed  j  and  the  sheriff  could  not  by  the  statute  take  a 
bond  for  an  appearance  before  the  day  on  which  the  bond  was     ^^,"*/^ 
giyen.    The  principal  cases  which  have  been  mentioned  as  tend-     Evan*. 
ing  to  shew  that  this  statute  ought  to  be  pleaded,  are  before  the 
^atute  of  Anm^  when  the  action  must  have  been  brought  by  the 
sheriff  himself  J  and  then  it  did  not  appear  on  the  face  of  the  de- 
claration  that  the  bond  was  given  under  that  statute;  so  that  it 
was  incumbent  on  the  party  either  to  pl?ad  the  special  matter, 
or  to  crave  oyer  of  the  condition,  and  demur.    If  it  could  have 
appeared  on  the  face  of  the  declaration,  that  the  bond  was  jpven 
un^ct  that  statute,  and  that  the  condition  was  ^ot  such  as  is  re- 
quired by  it,  there  is  no  doubt  but  that  the  defendant  ought 
have  demurred.    But  there  are  many  authorities,  before  the 
statute  of  Anne^  to  shew  that  the  statute  oi  Hen.  6th  is  si  puJb^ 
lie  law,  of  which  the  Court  are  bound  to  take  notice.     In  BetU" 
ley  V.  Hore  (a)^  TwisdmpJ.  said  that  it  had  been  held  by  Rolk 
and  6/|^fl0,  wiien  they  were  chief  justices,  that  the  statute  23 
H»  6.  was  s^  gen^val  law,  of  which  the  king's  Courts  ought  to 
take  notice  witho)it  pleading  it.    The  same  was  held  by  Hale^ 
.Ch.  J.  in  the  case  of  Oiy  v.  Sell  (A),     And  according  to  the  case 
of  Graham  v.  CrawsAaw  (r),  if  it  appear  on  the  face  of  the  re- 
cord»  that  the  bond  was  a  sheriff's  bond,  and.  it  is  either  with- 
out condition,  or  condition  impossible,  which  is  all  one,  it  is 
void  by  the  statute.     And  in  B^yce  and  Whittaker  (J),  it  is  clear 
that  Lord  Mansfield  considered  it  as  a  public  act.    But  if  there 
had  been  any  doubt  before,  the  statute  of  Atme  must  have  done 
it  away.    And  that  wa^s.  expressly  held  in  Saxby  v.  Kirkus^  H. 
27  ,G,  %.  which  is  mei^iqned  in  Buller^s,  Nisi  Priusy  ^24.; 
where  it  is  said,  that  tho.ug^  it  be  regularly  true  that  a  pri- 
vate law  shall  not  be  taken  notice  of  unless  it  be  shewn,  yet 
it  will  be  otherwise  in  case  such  private  law  be  recognised  by  a^ 
public  one  i   Ex.  gr.  the  23  H,  6.  c.  9*  rekLtive  to  sheriff's 
bonds,  is  a  private  law;  yet  the  4  ^«.  c.  x6,  /.. 20.  having  en- 
abled the  sheriff  to  assign  such  bond,  the  Court  must  take  no- 
tice  of  the  law  that  enables  him  to  take  such  bond*    These  are 
not  like  the  cases  of  usurious  and  gaming  securities ;  for  there  it 
doea  not  appear  upon  the  face  of  the  declaration  that  they  are 

(-)  I  Liv.  86.  (e)  3  Lev,  74. 

W  a  Ibid.  103.  (i)  JkHg.  90, 3. 

void  'y 
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1788.    void  ;  and  therefore  it  is  necessary  to  avoid  them  by  pleading  r 
-^— —  but  here  it  appears  expressly  upon  the  plaintiflF's  own  shewing-, 
^^V^/i'    ^^  ^^  condition  of  the  bond  is  repugnant  and  void  i  so  that 
Ktans.    the  assistance  of  the  statute  of  Jfifie,  if  there  had  been  any 
doubt,  is  not  wanting  upon  this  occasion.     The  bond  is  YoiAat 
initio ;  it  need  not  be  avoided  by  any  matter  dehors  s  it  appears 
to  be  void  00  the  record.     In  the  case  of  Mills  and  Bond^  which 
'  is  reported  in  Strange  {a)  and  Fortescue  (i),  it  appeared  by  the 
declaration  in  an  action  of  debt  on  a  bail  bond,  that  the  original 
process  was  returnable  at  a  day  out  of  Term ;  for  the  Term  end. 
ed  on  the  Friday^  and  the  condition  was  to  appear  on  the  Saturn 
dajs  the  defendant  pleaded  ml  debet ^  to  which  the  plaintiff  d^ 
murred }  and  it  was  objected  that  the  statute  of  H.  6.  ought  to 
have  beeh  pleaded :  but  the  Court  held  it  not  necessary,  for  the 
process  itself  was  void  \  and  the  plaintiff  had  no  cause  of  action 
on  hb  own  shewing.    Now  here  the  writ  is  alleged  in  the  de- 
daration  to  be  returnable  on  the  Morrow  of  Jll  Souls ^  which  is 
a  good  return;  but  the  condition  is  to  appear  on  an  imposttble 
day,  which  is  bad,  according  to  the  case  of  Graham  v.  Cnm- 
sbinv  (c).    If  so,  the  plea  of  fion  est  factum  was  the  proper  one. 
This  is  a  matter  of  substance,  and  not  of  form,  and  therefore 
cannot  be  amended.    The  condition  is  part  of  the  substance. 
to  Rep.  lOQ.  37  /f.  6. 1.     If  a  venire  facias  issue  returnable  die 
day  before  the  teste,  that  is  not  amendable  after  verdict,    i  ltd. 
Ahr.  200.  /•  41. 44.    So  a  false  date,  or  a  misprison  in  it^  shall 
not  be  amended.'  i  Lev.^.  IjLPembrokey.  Ld.  Jefferies^  i  SaHu  53. 
AsHHURST,  J.   If  all  the  cases  on  this  subject  were  on  one 
^e,  however  apparently  contrary  to  reason  they  ought  be,  the 
Coiurt  would  be  bound  by  them:  but  if  there  be  several  cases^ 
which  are  not  reconcileable  with  reason  on  one  side,  and  one 
sensible  case  to  the  contrary,  we  ought  to  decide  according  to  the 
latter.    Now  there  can  be  no  doubt  on  the  reason  of  the  thing, 
but  that  the  statute  23  Hen.  6.  is  a  general  law;  for  though  it 
is  said  to  relate  to  officers  of  a  certain  description,  yet  all  the 
king's  subjects  are  included  in  it,  for  it  pves  to  all  of  them  a 
liberty  of  being  bailed.    And  the  case  in  Strange  corroborating 
the  opinion^  that  this  is  a  general  law,  we  might  determine  it  to 
be  such  independently  of  the  statute  of  Jnm:  but  whatever  doubt 
tliere  might  have  been  before  the  passmg  of  that  statute,  it  is 
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now  removed  bjr  that  act,  which  uoqueationably  makes  it  a  ge-     178& 
ncral  law.  ^     ■ 

BoLLBR,  J.  It  is  astonishing  that  a  doubt  could  ever  have  ^j^^J" 
arisen  whether  the  statute  23  Hen.  6.  c.  9.  were  a  general  law  or  Evaks. 
not :  for  it  alludes  to  all  arrests  ;  and  everj  person  who  may  be 
arrested  is  within  the  provisions  of  it.  Even  if  the  statute  of 
Anne  had  never  passed,  I  should  have  had  no  difficulty  in  adopt- 
mg  the  opinions  of  Lords  Ch.  J.  RdU^  Glynn,  and  JF&ir,  that  this 
is  a  general  law.  Twisden,  J.  indeed  decided  otherwise,  in  die 
case  cited  at  the  bar^  but  it  is  clear  from  the  language  which 
he  used  on  that  occasion,  that  he  decided  contrary  to  his  own 
opinion.  For  he  said  (a)  it  had  been  settled  some  time  before 
that  the  statute  was  only  a  private  statute,  of  which  the  G>urt 
could  not  take  notice,  unless  it  were  pleaded ;  but  if  it  were  open 
to  discussion,  he  thought  that  it  ought  to  be  ruled  otherwise.  It 
does  not  appear  what  case  was  detenmned  between  the  two  cases 
reported  in  i  Lev.  86.  and  in  a  Saunders  i  but  it  must  have  v 

passed  without  notice;  yet  whatever  that  case  might  have  been, 
as  there  were  the  opinions  of  three  Chief  Justices,  all  eminent 
lawyers,  the  other  way,  I  should  have  held  myself  justified  in 
agreeing  with  those  Judges  that  this  was  a  general  law,  it  being 
agreeable  to  reason,  notwithstanding  an  intervening  case  which 
was  against  it.  But  the  point  is  not  now  open  to  consideration ; 
for  whatever  might  have  been  the  law  before  the  sutute  of 
Anne,  the  case  of  Saxbj  v.  ISrkus  (b)  removes  all  doubt :  tht 
Court  there  said,  though  the  23  Hen.  6.  c.  9.  were  a  private 
law,  yet  the  statute  4  and  5  Anne  having  enabled  the  sheriff  to 
assign  such  bond,  Ac  Court  must  take  notice  of  the  law  that 
enables  lum  to  take  such  bond.  If  then  we  are  bound  to  take 
notice  of  this  statute,  there  can  be  no  doubt  in  this  case  $  for  as 
to  the  manner  of  pleading,  it  is  properly  said  in  Hcbart,  that  the 
special  matter  must  appear  by  some  means  or  other  upon  die  re- 
cord ;  and  if  it  be  shewn  on  the  declaration,  it  need  not  be 
pleaded.  So  if  it  appear  on  craving  oyer  of  the  bond,  the  de- 
fendant may  demur  without  pleading,  the  special  mauer.  In 
short,  it  is  sufficient  if  it  appear  upon  any  part  of  the  record. 
Then  it  has  been  said  that  the  condition  may  be  rejected,  and 
that  the  bond  may  be  good  as  a  smgk  bill ;  but  a  single  UU 
would  not  answer  the  purpose  \  the  bond  is  directed  by  d^e  sta- 
tute to  be  condidoned  for  the  appearance  of  the  defendant  at  the 

(«)  a  Smnd.  iss.  (1)  ^»«r.  N.  P.  944. 

return 
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1788.     return  of  the  writ :  now  h«rc  it  is  impossible  that  any  appear- 
ance according  to  the  condition  of  the  bond  could  answer  the 


Samuel  purposes  of  the  writ.  If  the  party  had  appeared  on  the  Morrow 
Evans,  of  JU  Souls ^  it  would  not  have  beea  a  substantial  compliance 
with  the  condition ;  for  there  is  a  difierence  between  proceed- 
ings by  bill  and  those  by  original ;  in  the  former,  the  judgment 
relates  to  the  first  day  of  the  Term  only,  of  which  day  the  ap- 
pearance ought  to  be  ;  but  in  the  latter,  it  relates  to  the  return 
of  the  Term,  and  therefore  the  appearance  shouM  be  as  of  that 
day. 

Grose,  J.  of  the  same  opinion. 

Rule  absdute. 


^^y^  Henderson  affainst  Witht  and  Another. 

Toaplcaof  nPHIS'was  a  scirt  facias  upon  a  vecc^frizance  against  the 
^aTnutil,  plaintiflB,asbaUof05ry«i.    Plea,  that  before  the  issuing 

that  the  of  the  scire faeias^  and  before  the  return  of  any  ca^  jb.  against  the 
dkd^^Kforc  principal,  he  died,  to  wit,  on  the  2d  of  January  178a.  Repii- 
of  My  "r  ^^^'^^  *^^  ^^  **  recofery  of  the  judgment  again  (MBryai, 
M.  a  replica-  and  before  the  suing  forth  c^  the  scire  facias^  to  wit,  cm  d» 
a*i«rtkuUr  2^^^  of  November  1787,  the  phintiff  sued  out  a  ctf .  jaw  against 
M,  1.1.  and     O^Bryen^  to  which  the  sheriff  vttMmtinmest  inventus;  and  that 

thai  the  -^  '  * 

prindpalwas  at  the  xctum  of  the  ca^  sa.f  to  wit,  on  the  23d  of  January  1788, 
murnVf'  0*BryeH  wzs  liyittg,  and  this  he  is  ready  to  vet^  To  thia  there 
that  ca.j^.  Was  a  Special  demurrer ;  because  the  replication  concluded  with 
dude  wi"h  a  verification,  whereas  it  ought  to  have  concluded  to^  tfae  oowi* 
fc!l^r™*'°^*  try*     Joinder  in  denMirrer. 

Aftfr.354.]  The  Court  (0),  being  clearly  of  opinton  that  this  poiiit  bd 
•  been  expressly  dctermfiied  in  FUffwood  v*  Pofpknoelk  (i)y  and 
Chandbr  v.  Roherts  (r),  gave  judgment  for  ^e  plaintiff  witfaooir 
hearing  any  argument.  And  Bullerf  J.  said^  The  ca.  sa^  in  the 
replication  is  new  matter  ;  and  by  the  rules  ci  pleading,  wfaB»* 
ever  new  matter  is  introduced,  the  other  party  must  hawe  anqi* 
portunity  of  answering  it. 

Gfibs  for  the  plaintiff.     Wo$d  for  the  defendant, 

Jud^nent  fm  cbe  plaiiMii; 

(a)  AtbbunU  J-  was  iiot  in  Couxi  thii  day.  {b)  ^  fFiiu  6j.         {f)  D<n>gL  58. 

The 


IN  THE  Twenty-eighth  Year  op  GEORGE  III.  577 

i7«8. 
The  King  against  The  Inhabitants  of  Lopen.         f«/«^*jF. 

^  Mmy  3I$t. 

JOHN  G^FFORD   and   his   four    brothers,  children    of  Whew* 
^   Tbmas  Gifford^  lately  deceased,  were  removed  from  South  h^^"^^, 
Pitberton  to  Lopen^  both  in  the  county  of  Somerset,    On  appeal  ^<^  »  co- 
the  Sessions  confirmed  that  order,  subject  to  the  opinion  of  this  ■  manor. 
Court  on  the  following  case.    Samuel  Daniel^  the  grandfather  of  ^'^^  ^^ 
Susanna  wife  of  Thomas  Gifford^  and  great-grandfather  of  the  husbandt 
present  paupers,  being  seised  for  the  term  of  his  own  life  of  a  J^*^tWed 
copyhold  estate  at  South  Petherton^  as  recited  in  the  bond  aur  ^  their  frc^ 
nexed,  which  said  premises  were  subject  by  the  custom  of  the  a  bond'  that 
manor  to  a  widow's  free  bench,  married  Mary  Tucker^  who  pre-  j^«»n  ^ 
vious  to  the  marriage  entered  into  the  said  bond.     About  five  husband  by 
years  afterwards  Samuel  Daniel  died,  leaving  the  said  Mary  his  wi^^should 
widow,  who  gave  up  the  possession  of  the  said  premises  to  '»*v«  »<>«*»«- 

^«»  ^.^     f         •  1  .        .#•     «  1  •  i_         •  won  of  part 

Thomas  Gtfford  and  his  wife  Susanna^  who  were  at  that  time  pa-  of  the  copy- 
risbioners  legally  settled  in  the  parish  of  Lopen^  according  to  the  ^|.^*"*^ 
stipulations  contained  in  the  said  bond,  who  continued   therein  death  of  her 
until  the  time  of  their  deaths.     Thomas  Gifford^  who  survived  condition  of 
Susanna^  and  who  died  in  the  year  1 784,  by  his  will  devised  the  *|i*"P"'^* 
said  premises  to  trustees  to  be  sold  for  the  payment  of  his  debts,  the  house 
and  to  divide  the  surplus  amongst  his  children,  the  present  pau-  J^^rand^ 
pers.    The  premises  were  afterwards  sold  according  to  the  di-  <^«r  ^^ 
rections  and  for  the  purposes  mentioned  in  the  will.     Mary  husband, 
Daniel  is  still  living  and  a  widow.    The  bond,  referred  to  in  the  ^^1^7 
case,  was  given  by  Mary  Tucker  to  Thomas  Gjffbrd  in  100/.  in  thepo^es- 
the  year  1768.    The  condition  recited  that  Samuel  Daniel  was  JJIJ^  iccord- 
seised  of  and  interested  in  the  premises  in  question  for  his  life,  >ni  to  the 
according  to  the  custom  of  the  manor;  it  recited  the  intended  gained  a  let- 
marriage  between  Samuel  Daniel  and  Mary  Tucker  s  and  that  Jp'jJJj^*^^ 
Mary  Tucker^  in  case  the  marriage  took  effect,  and  she  happened  it  for  40 
to  survive  Samuel  Daniel  (he  dying  seised  of  the  premises),  would  ^^^ 
be  entitled  to  her  free   bench  j    and  that  Mary  Tucker  had 
agreed,  in  case  she  should  become  entitled,  that  she  would  permit 
and  suffer  Thomas  Gtfford  and  Susanna  his  wife  (grand-daughter 
ff.  Samuel  Daniel),  their  executors,  (5*r.  to  hold  and  enjoy,  and 
for  their  own  benefit  to  receive  and  take>  the  rents,  issues,  and 
profits  of  all  the  said  copyhold  premises  (except  the  West  end  of 
the  dwelling-house,  consisting  of  two  ground  rooms  and  ona 
•Vol.  II.  <^q  chamb^ 
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1788»     chamber  over  the  same,  which  Mary  Tucifrtcsexrci  to  her  own 

• use,  and  also  except  32  gallons  of  cyder  to  be  made  at  the  ex- 

^^^""  pense  of  Tbotnas  Gjford  and  Susanna  his  wife,  yearly,  of  thefruit 
The  inha.  growing  in  the  orchard  ;  and  in  case  of  failure  of  apples  suffi* 
LortH.  ^icnt  for  that  purpose  in  any  one  year,  then  except  one  full  hogs- 
bead  of  cyder  in  the  succeeding  year,  for  the  use  and  benefit  of 
Mary  Tucker,  as  long  as  she  remained  a  widow,  provided  that 
the  said  Thomas  Gifford  and  Susanna  Ins  wife,  their  execnton, 
tsfc.  did  and  should  from  time  to  time,  when  and  as  often  at 
occasion  should  require,  npair  the  roof  of  the  West  end  of  the 
dnsjelUng-house^  and  keep  the  same  end  habitable  by,  the  ^xirMarj 
Tucker i  and  also  within  one  month  next  after  the  death  of  her 
said  intended  husband,  furnish  her  with  a  bedstead,  one  table, 
and  an  iron  pot :  and  that  the  said  Mary  Tucker  had  also  agreed, 
that,  in  case  she  should  marry  again,  whereby  the  said  Thomas 
Gtfford  and  Susanna  his  wife  would  be  deprired  of  the  pt«mitei 
and  of  all  interest  therein,  she  the  said  Mary  Tucker  would  pay 
unto  Thomas  Gijford,  his  executors,  &V.  the  sum  of  60k  widiin 
one  month  next  after  such  second  marriage.  And  the  bond  was 
conditioned  for  the  performance  of  these  articles. 

A  rule  having  been  obtained  to  shew  cause  why  the  order  of 
Sessions  should  not  be  quashed. 

Lens  now  shewed  cause ;  and*  contended^  that,  under  the  cii^ 
cumstances  of  this  case,  no  mterest  in  the  premises  passed  to 
Thomas  Giffords  the  only  interest  which  he  took  was  under 
the  bond,  the  penalty  of  which  he  would  have  been  entitled 
to  recover  upon  a  breach  of  the  condition.  In  the  first  phoe, 
Mary  Tucker  was  not  seised  of  the  estate  at  the  time  she  gave 
the  bond ;  and,  secondly,  she  had  no  consideration  for  gifisgit. 
First,  not  being  seised  of  the  estate  at  the  time  of  execoting  the 
bond,  she  could  not  convey  it.  In  Teherion  y.  Telverton  (a), 
the  father  covenanted,  in  consideration  of  natural  afiection,  ta 
stand  seised  of  all  his  lands  which  he  had,  and  which  he  after- 
wards should  purchase,  to  the  use  of  himself  for  Kfe,  an4  aftqi^- 
wards  to  his  youngest  son  and  his  heirs ;  aften^ards  he  pur- 
chased land  and  died  \  and  the  question  was.  Whether  the 
youngest  son  should  take  under  this  covenant  ?  And  the  Court 
held  that  it  was  not  sufficient  to  vest  any  use  in  him  of  the  land; 
for  a  man  cannot  by  a  covenant  raise  an  use  out  of  land  whidi 

(«)  Cfi.  £Mi.  40S4 
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he  liath  not*    Therefore  the^bond  in  question  cannot  be  const-     1788. 

dercd  to  be  a  edvenant  to  stand  seised  to  nses.    Secondir,  there  " 

wife  no  consideration  to  the  party  to  enter  into  it.   A  considcra-     alah^^ 
rtoti  ef  blood  has  mdeed  been  held  to  be  sufficient :  but  between  t.r-  inha- 
thesfc  parties  there  twts  no  such  consideration ;  for  Susanna  Qif-    jLoreif. 
farii  in  whose  fetOttf  the  bond  was  made,  was  not  her  child, 
but  tJiat  of  her  intended  hixsband  by  a  former  wife.    And  be- 
sides she  thereby  relinquished  an  interest  which  she  would  other- 
wise have  been  entitled  to  without  any  equivalent.    The  princi- 
pal difficulty  seems  to  be  that,  after  the  death  of  the  grandfather^ 
his  widow,  being  then  entitled  to  her  free  bench,  permitted  the 
father  and  mother  of  the  paupers  to  enter  into  possession:  but 
k  cannot  be  contended  from  such  a  permission  to  reside  on  the 
estate  that  they  had  any  interest  in  it  \  no  conveyance  was  or 
oovM  be  made  of  it  by  the  widow  to  them }  they  were  merely 
tenahts  dt  will.  After  the  cases  of  £.  v.  iu  Michael  in  Saih  (a), 
and  IL  v.  Wswlingham  (A),  it  cannot  be  contended  that  an 
equitabie  interest  in  land  is  not  sufficient  to  give  a  settlement  to 
tl^  party  residing  upon  it :  but  those  cases  apply  only  where  the 
party,  having  the  equitable  interest,  might  by  filing  a  bill  fat 
equity  obtain  a  legal  title.     But  if  it  be  doubtful  whether  the    . 
occupier  would  be  entitled  in  equity  to  a  conveyance  of  the  legal 
titky  that  is  a  sufficient  reason  why  this  Conn  should  not  in  this 
collateral  manner  decide  a  question  of  this  nature.    Now  in  the 
present  case  sufficient  matter  appears  in  the  case  to  raise  a  doubt 
whether  the  party  in  whose  favour  the  bond  was  made,  could 
have  compelled  a  specific  performance  in  a  Court  of  equity.    It 
has  been  determined  in  many  cases  in  Chaticery,  that  the  Court 
wiU  not  compel  a  performance  of  an  agreement  to  convey  Wtth^ 
out  any  consideration.  Such  were  the  cases  of  Osgood  v.  Strode  (<?), 
and  Fursakr  v.  Robinson  (d).    In  the  former  case  the  party 
had  no  other  tfemedy :  but  there  would  have  been  a  stionger 
reascm  in  the  present  case  to  induce  a  Court  of  equity  to  refuse 
any  assistance,  because  the  party  had  another  remedy ;  he  might 
have  sued  for  the  penalty  of  the  bond.    And  in  the  case  of  Bagg 
T.  Foxier  (e),  the  Court  of  Chancery  refused  to  convert  the  con^-* 
dition  of  a  bond  into  an  agreement,  and  carry  it  into  execution 
by  decreeing  a  conveyance  of  the  land.    It  is  no  answer  to  the 
want  of  title  in  the  father  and  mother  of  the  paupers  to  say, 

(rt)  CaU,  1x0.  (</)  Pro.  M  a.  47 J. 
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1 788.     that  they  might  have  maintained  the  possession  against  an  eject- 
ment brought  by  the  widow,  because  the  plaintiff  in  ejectment 


^%^nr  must  recover  on  the  strength  of  his  own  tide }  and  perhaps  the 

The  inha-  widow  would  have  been  precluded  by  her  own  deed ;  but  that 

L^PKK.    does  not  give  a  better  title  to  the  pauper's  father  and  mother, 

who  must  be  considered  in  law  as  mere  tenants  at  will.    And 

their  residence  upon  this  estate,  which  is  not  stated  to  be  worth 

loLper  annum f  gave  them  no  settlement. 

Bearcrofti  Frantlyn,  and  Ford,  contrh^  were  stopped  by  the 
Court. 

'BuLLER,  J.  The  first  question  is,  Whether  this  be  a  volun- 
tary bond  :  as  to  which,  it  is  sufficient  to  say,  that  it  was  made 
in  consideration  of  marriage.  Therefore  it  was  not  a  voluntary 
bond ;  and  it  will  bind  all  parties  concerned  in  it.  The  person 
whom  the  obligor  married  was  seised  of  this  estate,  and  might 
have  disposed  of  it  in  his  lifetime  as  he  pleased.  The  bond  was 
executed  by  the  widow  in  consideration  of  marriage ;  she  re- 
served to  herself  a  benefit  by  it ;  for  the  part  of  the  house,  m 
which  she  was  to  reside,  was  to  be  kept  in  repair  for  her ;  the 
father  and  mother  of  the  paupers  were  to  provide  her  with  fur^ 
niture  \  and  they  were  to  make  a  certain  quantity  of  cyder  for 
her  annually  \  therefore  she  must  be  bound  by  it.  The  next 
point  to  be  considered  is.  Whether  in  this  case  a  Court  of  equity 
would  have  decreed  a  specific  performance ;  and  if  not,  what 
effect  this  instrument  would  have  had  ?  It  is  very  much  in  the 
discretion  of  a  Court  of  equity,  whether  they  will  not  compel  a 
specific  performance  or  not :  if  the  contract  be  unreasonable  or 
unequal,  they  will  not  assist  the  party  seeking  relief,  but  cause 
him  to  pursue  hb  remedy  at  law.  But  this  is  ah  instrument 
obligatory  at  law ;  and  therefore  it  is  unnecessary  to  consider 
whether  a  Court  of  equity  would  or  would  not  have  decreed 
a  specific  performance  of  the  contract;  though  I  see  no  reason 
why  they  would  not  have  ordered  it  to  be  carried  into  execution. 
It  is  material  too  to  consider  that  in  this  case  the  husband  might 
have  defeated  the  widow's  claim,  if  he  had  chosen  :  for  if  he  did 
not  die  seised,  she  would  not  have  been  eniitlpd  to  her  free  bench. 
Then  we  must  take  it  that  he  held  the  estate  till  his  death  on 
the  faith  that  the  widow  would  afterwards  deliver  up  the  pos- 
session to  the  father  and  mother  of  the  paupers.  Therefore  un- 
der these  circumstances  the  parties  to  be  benefited  by  the  bopd 
would  be  entitled  to  a  specific  performance  of  the  contract. 

But 
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'  But  there  is  another  circumstance  in  the  case  still  more  decisive ;     1 7^8. 

the  widow  herself  was  so  satisfied  that  she  was  bound  by  the  ~ 

bond,  that  on  the  death  of  her  husband  she  actually  delivered  up     ^g^J,,  ^ 
the  possession  according  to  her  contract :  and  from  that  time  till    ^^^jj**^ 
the  year  1 768,  the  pauper's  father  continued  in  possession  under     Lopbn. 
the  idea  that  he  was  entitled  under  the  bond.    This  man  then 
so  in  possession  had  a  good  title  against  all  the  world  but  the 
.  widow;  nay  the  widow  herself  was  so  far  bound  by  the  bond 
that  she  could  not  have  recovered  in  ejectment.    So  that  he  had 
not  only  an  equitable  title,  but  he  had  also  the  possession ;  and 
no  person  could  have  recovered  the  estate  from  him. 
Grose,  J.  declared  himself  of  the  same  opinion. 

Rule  absolute. 


The  King  agcunst  Thomas  Mason.  ^'""^^ 

^ri^HE  jurors^for  our  sovereign  lord  the  King  upon  their  An  indict- 
-■-    oath  present,  That  Thomas  Mason,  late  of  Cjfr.  being  an  ™g°  he  dc?" 
,evil  disposed  person,  and  not  minding  to  gain  his  livelihood  by  J^j"^"^_ 
truth  and  honest  labour,  but  going  about  daily  contriving  to  tainiog  mo- 
.^efraud  the  honest  subjects  of  our  lord  the  king  of  their  honest  ^rttenJ!\%' 
.monies,  goods,  wares,  and  merchandises,  for   supporting  his  inefficient, 
profligate  way  of  life,  on  the  13th  day  of  June  in  the  27th  shew  what 
year,  ^c.  with  force  and  arms,  at  the  parish  aforesaid,  in  the  p^^[*^, 
county  aforesaid,  unlawfully,  knowingly,  and  designedly,  did  were;  and 
obtain  from  one  Robert  Sctfield  divers  sums  of  money,  that  is  to  fendant^be 
say,  the  sum  oftnoo  guineas,  of  the  value  of  two  pounds  and  two  conyicted 

,  .,,.  r  1       r  1  r  r-t  »»   .     .         f'%  on  It,  the 

snillmgs  ot  lawtul  money  of  Great  Bntaw,  of  the  proper  monies  Court  will 
of  the  said  Robert  Scofield,  by  false  pretences,  with  an  intent  then  y^^^^^^ 
and  there  to  cheat  and  defraud  the  said  Robert  Scofield  of  the  upon  a  wiit 
same.     And  the  jurors,  t^c.  do  further  present,  that  the  said  [tTJaUv. 
Thomas  Mason,  on  the  aist  day  of  711/)^  in  the  27th  year,  ^c.  with  '  ^J"^*!'^ 
force  and  arms,  at,  l^c.  unlawfully,  knowingly,  and  designedly,  n.]' 
did  obtain  from  the  said  Robert  Scofield  the  sum  of  four  pounds  J^v^^^**  •*-/»v^ 
fourteen  shillings  and  six-pence  of  lawful  money  of  Great  Bri-  *    <  /  f/rX 
tain,  of  the  proper  monies  of  the  said  Robert  Sc^eld,  with  in-  /J^^^  ^ 


f^i/ 


tent  then  and  there  to  defraud  the  said  Rjohert  Scofield  of  the  /  /.^   /    f 
samej  to  the  great  damage  of  the  said  'RAert  Scofield;  to,  the  /\^,^i   .,.>, ,  / 
f  vil  example  of  all  others  in  the  like  case  oflending}  against  the    . 
peace  of  our  said  lord  the  king,  his  crown  and  dignity  \  and 
;i2ainst  the  form  of  the  statute  in  such  case  made  and  provided. 

The 
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1788.        The  defendant  pleaded  not  gmky:  and  on  hU  trial  at  the 
—  quartcr.8C«sions  at  Worcester^  he  was  convicted,  and  scdeived 


The  Kino  gcntencc  of  transportation  for  seven  years. 

Ma'son.  The  defendant  brought  a  wife  of  error,  and  assigned  for  cnror, 
that  it  does  not  appear  by  the  said  indictnicnt  what  the  partktt- 
lar  and  specific  false  pretences  were,  by  which  it  is  alleged  in  the 
first  count  of  the  said  indictment,  that  the  said  i:h9mas  Maam 
did  obtain  from  the  said  RAert  Bafald  divers  sums  of  money, 
of  the  proper  monies  of  the  said  Rokert  SecfieU^  with  an  intent 
to  cheat  and  defraud  the  said  Rcbert  SetfieU  of  the  sapie;  awl 
that  it  does  not  appear  by  the  said  indictment  by  what  partieo- 
lar  means  or  pretences,  or  on  what  particular  account,  die  said 
Thomas  Mason  did  obtain  from  the  said  Robert  &cofUld  the  said 
sum  of  four  pounds  fourteen  shillings  and  sixpence,  of  Ae  pro- 
per monies  of  the  said  RAert  Scofidd,  which  it  is  aUcged  in  the 
second  count  of  the  said  indictment,  that  the  said  Thomas  Mason 
did  obtain  from  the  said  Robert  ScofieU^  with  intent  to  dcfrand 
the  said  Robert  Scojleld  of  the  same  j  and  that  tfie  judgment  afoK> 
said  18  given,  that  the  said  Thomas  Mason  be  transported  beyond 
the  seas  for  tod  during  the  term  of  seven  years,  according  to 
the  form  and  efect  of  the  statutes  in  that  case  made  and  pro- 
vided i  whereas  by  the  hw  of  the  land  judgment  ought  to  have 
been  given  in  the  premises  aforesaid  for  the  said  Thomas  Mason: 
and  that  he  should  go  thereof  quit  without  day. 

Marrjatt^  for  the  defendant,  after  observing  that  the  second 
count  was  manifestly  defective,  inasmuch  as  it  did  i^ot  contain  a 
charge  of  any  crime  either  against  the  common,  or  sut^ite  law, 
made  three  objections  to  the  first  count:  1st,  That  the  ofience 
imputed  to  the  defendant  is  not  specified  with  sufiicient  parr 
ticularity:  idly.  That  the  charge  is  repugnant;  and,  3%, 
That  this  count  does  not  conclude  either  against  the  peace,  or 
against  the  form  of  the  statute.  As  to  the  first,  without  having 
recourse  to  Lord  CMs  definition  of  certainty  as  required  in  law 
proceedings,  it  is  sufficient  to  refer  to  that  rule  which  De  Grej^ 
Ch.  J.  laid  down  in  R.  v.  Horne{a)\  "The  charge  must  con- 
tain such  a  description  of  the  crime,  that  the  defendant  may 
know  what  crime  it  is  which  he  is  called  upon  to  answer ;  that 
the  jury  may  appear  to  be  warranted  in  their  conclusion  of 
f  guilty'  or  <  not  guilty*  upon  the  premises  delivered  to  them; 
and  that  the  Court 'may  see  stich  a  definite  crime,  that  they  may 
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apply  the  punishmcut  which  the  law  pxcscribcs ;"  after  which  ho     1 78a. 
oaici^  "  As  to  the  nutter  to  b^  charged^  whatever  circumstances 


arc  necessary  to  constitute  the  crime  imputed,  those  circum-  ^^^^^'J** 
stances  must  he  set  out."    Now  this  count  docs  not  specify   Mason. 
the  sort  of  pretetue  by  which  the  money  is  supposed  to  have 
been  obtained:  the  pretence  is  of  the  very.essence  of  the  crime^ 
and  constitutes  the  ofEboce.    The  defendant  therefore  sIiouM 
have  had  notice  of  this,  in  order  to  prepare  for  his  defence; 
and  if  the  pretence  had  been  stated,  he  might  have  been  en* 
abled  to  have  proved  that  he  never  made  such  a  misrepresent- 
ation aa  was  imputed  to  hinu    Besides  it  is  the  usual  form  of 
the  precedents  of  indictments  to  state  the  pretence.    Nay,  ia 
civil  actions,  a  declaration,  stating  that  the  defendant  by  divirs 
falsi  frtUncis  and  nusrepresentations  had  occasioned  an  injury, 
to  the  plaintiff,  ox  had  deprived  him  of  a  sum  of  money,  would 
be  adjudged  insnfBcient*    So  would  a  declaration  in  assumpsit^ 
stating  that  the  defendant  was  indebted  to  the  plaintiff  tn.divers 
ftums  of  money,  for  divers  valuable  considerations.   Then  if  this 
pbjection  would  vitiate  a  declaration,  a  fortiori  will  it  apply  to  an 
indictment,  wbeve  greater  certainty  is  required.     And  it  is  the 
more  necessary  ia  such  an  incUctment  as  the  present,  because  it 
has  been  held  in  several  determirutions,  that  various  kinds  of 
pretences  are  insnfficient. .  It  cannot  be  objected  that  ail  the 
cases  which  have  been  determined  on  objections  of  this  nature 
are  previous  to  the  statute  30  Geo.  a. ;  {or  in  R.  v.  TVbeatUy^ 
%Burr.  ll^^.y  1  Geo.  3^  where  the  defendant  had  been  con- 
victed of  selling  malt  liquor  by  short  measure,  the  judgment  was 
arrested.    In  R^  v.  Muaoz  (a),  where  the  defendant  had  been 
convicted  for  procuring  a  piomissory  note  by  false  tokens  under 
tlie  statute  33  H.  8.  c.  i.,  the  judgment  was  arrested  because 
the  indictment  did  not  specify  the  false  tokens:  so  here  false 
pretences  are  equally  unceruin*    So  in  R.  v.  Sorting  (^%  and 
R.  T.  fo^leweU{c\  the  convictions  on  the  6  to* 7  W.  3.  c.  if. 
'were  quashed  because  the  oaths  and  curses,  for  which  Ae  de- 
iendams  were  convicted,  were  not  set  forth*    An  indictment 
was  also  quashed,  as  being  too  general,  charging  that  the  de- 
feodaot  <<  maU  et  negligenter  se  gessit"  in  esecutioB  of  the  office 
of  constable  (i).   So  in  rescue,  it  is  necessary  to  state  for  what 
oienee  the  party  was  in  custody.     It  is  no  answer  in  this 
case  10  ssiy«tbit  the  indictment  pursues  the  words  of  the  statute; 

'  («)  %  Str.  xxa?.  W  X  Sir,  497«  W  *'*•  ^6.  (J)  i  Str.  %. 

for 
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against 


1788.  for  that  answer  was  attempted  to  be  given  in  Davjf.  Baker  (a), 
but  it  was  over-rule4 :  that  was  on  an  action  on  the  statute 
2  Geo.  2.  c.  24.  for  preventing  bribery  at  the  election  of  mem* 

Ma^om.  bers  of  parliament ;  the  judgment  was  arrested  because  the  de- 
claration only  stated,  that  the  defendant  did  receive  a  fffi  or  re- 
nvarJf  without  specifying  what  he  received  as  a/  reward*  2dly9 
This  count  is  repugnant ;  for  it  states  that  the  defendant  obtained 
from  the  prosecutor  divers  sums  of  money,  to  wit,  the  xiiwiof  two 
guineas:  that  sum  alone  is  repugnant  to  divers  sums;  and  if  it 
be  rqected  as  surplusage,  it  is  equally  fatal,  because  then  it  does 
not  specify  what  sums  he  did  obtain.  And  if  this  count  were 
to  be  adjudged  sufficient,  without  particularising  either  the  sums 
which  the  defendant  obtained,  or  the  pretences  by  which  he 
obtained  them,  it  would  be  equally  sufficient  to  state  that  he  had 
obtained  divers  goods,  without  specifying  what  those  goods 
were.  3dly,  This  count  does  not  conclude  either  against  the 
peace,  or  against  the  form  of  the  statute.  The  former  of  these 
is  a  sufficient  objection  to  this  count.  And  it  is  equally  neces- 
sary that  every  indictment  on  a  statute  should  conclude  contra 
formam  statuti :  here  the  judgment  of  transportation  is  apunbh- 
pient  not  known  to  the  common  law,  and  therefore,  if  warrant- 
ed at  all,  must  be  so  by  statute.  But  it  is  said  in  2  Havfk.  P.  C. 
c  25.  /.  n6.  "  That  a  judgment  by  statute  shall  never  be  given 
on  an  indictment  at  common  law,  as  every  indictment  which 
does  not  conclude  contra  formam  statuti,  shall  be  taken  to  be. 
And  therefore  if  an  indictment  do  not  conclude  contra  Jormam 
statuti,  and  the  ofience  indicted  be  only  prohibited  by  statute, 
and  not  by  common  law,  it  is  wholly  insufficient,  and  no  judg- 
ment at  all  can  be  given  upon  it.*'  It  is  to  be  observed  that  this 
is  rot  an  application  to  quash  an  indictment,  which  depends  on 
the  discretion  of  the  Court ;  but  this  indictment  comes  before  the 
Court  on  a  writ  of  error ;  and  if  the  Court  see  that  the  indict- 
ment is  defective,  they  are  bound  to  reverse  the  judgment  (*). 

Caidecott,  contrd.  In  answer  to  the  objection,  that  the  charge 
in  the  first  count  is  too  general  and  uncertaih  because  it  does 
not  give  the  defendant  sufficient  notice  to  prepare  his  defence  \ 
it  cannot  be  denied  that  the  use  of  this  general  form  of  indict- 
ment is  in  many  instances  established  law;  as  in  those  of  a  com- 
mon scold,  whdre  it  is  not  necessary  to  specify  any  instance.  So 
}n  charging  the  offisnce  of  keeping  a  bawdy-house,  it  is  said  in 

(a)  ^Bvrr,  a47<-  W  »  Bmrr,  iza/. 

Hawkins^ 
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HawKns{a\  that  it  is  needless  to  set  forth  any  circnmstances.  1788* 
The  like  for  keeping  a  gaming-house,  or  for  conspiracies.  So  — ^— 
in  all  cases  of  barratry ;  and  Hawkins  saya  (t\  "  it  is  enough  to  A^iJ!^* 
««  charge  that  the  defendant  is  a  common  barrator,  without  Maioii, 
«  shewing  any  of  the  particular  facts;  for  barratry  is. an  oficnce 
<<  of  a  complicated  nature,  consisting  in  the  repetition  of  divers 
«  acts  in  disturbance  of  the  common  peace,  all  of  which  it 
«  would  be  too  prolix  to  enumerate  in  the  indictment.''  If  then 
in  a  crime  so  defined  it  be  only  necessary  to  state  in  the  indict- 
ment that  the  defendant  is  a  barrator,  where  the  modes  in  which 
a  person  may  illegally  move  and  promote  suits  are  certainly  infi« 
nite;  it  is  equally  unnecessary  in  the  present  instance  to  state 
more  than  that  the  defendant  obtained  the  money  by  false 
pretences;  for,  upon  the  principle  of  notice,  it  is  in  itself  much 
more  likely  that  a  defendant  should  know  the  particular  acts  of 
fraud  and  deceit  which  he  has  practised  against  the  prosecutor^ 
which  is  the  present  case,  than  where  the  prosecutor  is  at  liberty 
to  range  through  the  transactions  of  a  defendant's  whole  life^ 
which  is  the  case  in  a  charge  of  barratry.  It  is  admitted  that 
all  the  cases  cited  were  before  the  30  Geo.  2.  c.  24.  except  that 
of  R.  V.  Wheatley  (r) ;  and  that  case  was  determined  on  the 
ground  that  it  was  not  an  indictable  ofience.  Besides,  this  ge* 
neral  form  of  indictment  on  this  statute  has  obtained  so  long  in 
practice,  that  it  ought  to  be  considered  as  established  law.  And 
it  has  been  held  by  this  Court  in  many  cases,  and  particularly  in 
those  on  the  game  laws,  that  printed  forms,  such,  as  those  in 
Bum  (J),  shew  the  general  sense  and  understanding  of  the  pro- 
fession.  This  form  of  indictment  is  continued  in  the  latest  edi- 
tion of  The  Crown  Circuit  Companion^  which,  though  not  a  book 
of  authority,  afibrds  historical  evidence  of  the  use  of  this  form  at 
Tie  Old  Bailey  ;  and  in  point  of  fact  it  is  well  known  that  many 
persons  have  been  transported  for  this  offence  under  this  form  of 
indictment.  At  all  events  there  is  no  ground  for  the  objection 
in  this  indictment ;  for  it  states  the  sums  of  money  of  which 
the  prosecutor  was  defrauded,  and  the  times  when  the  fraud  was 
committed.  To  this  it  is  objected  that  the  charge  is  repugnant; 
because  it  is  stated  that  the  defendant  obtained  dvaers  sums  of 
money,  that  is  to  say,  the  sum  of  two  guineas.  But  it  is  suffi« 
ictent  if  one  charge  be  stated  under  the  videlicet.     With  respect 

(a)  %  Havfi.  P.  C.  c.  15.  /.  57.  •     (c)  %  Bwrr,  ll»5.  - 

(i)  i  Ibid.  P.  C.  s.  15. «.  59.  {d)  Ante,  i  voL  jo,  5x^—4  voL  »3,  i4> 

to 
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i^8g.     to  die  second  oocmt,  it  is  gooi^  9$  cbaxjpng  the  defendant  with 
an  ofibnce  at  common  hw,  namely^  for  cheating. 


'^^^      MatrjaU^  in  reply,  was  stopped  by  the  Court. 

jSasok.  Boexer,  J.  Several  objeetiisaia  have  been  made  on  the  part 
of  the  defendant )  bnt  the  ma&orial  one,  on  which  I  found  my 
judgment,  is  that  the  iadictmtnt  does  not  state  what  the  false 
pretences  were.  The  questbn  is  not  a  new  one ;  for  I  remem^ 
ber  a  case  when  I  was  at  the  bar»  diough  the  name  of  it  does 
noe  occur  to  me  now,  and  I  argued  it  00  the  analogy  to  the  case 
in  A^oagv  fm  obtaining  a  note  by  false  tokens,  which  entirely 
governs  diis.  T%at  was  a  ease  on  the  statute  33  Hm.  8.  r.  i. 
which  makes  it  an  oience  to  obtetn  money  or  goods  by  false 
tokens.  The  statute  30  Gtu.  a.  r.  %^  only  enhirges  the  de« 
scripiion  of  die  offiuoa  in  die  Stetme  of  Hm.  &«  Both  statutes 
ave  made  iupaxi  maUrii  /  and  whatever  has  been  determined  b 
die  construction  of  one  erf  them  is  a  sound  rule  of  construction 
far  the  odier.  The  judgment  was  arrested  in  the  t^ise  in 
Are^,  beeause  the  indictment  did  not  specify  xYi^fake  tokem^ 
then  by  the  eame  reason  an  indictment  on  the  30  Gap.  a,  c»  24^ 
vthlch  speakk  of  Jaite  pnetnces,  must  state  what  the  false  pre- 
tences ape^  odiprwise  the  mdictment  is  bad;  there  is  ho  distinc* 
tioh  between  |he  two  cases ;  the  same  objection  wUch  held  in 
the  one  must  also  prevail  in  the  other.  With  re^ct  to  the 
form  of  the  indictment;  I  am  clear  that  the  precedents  have  not 
bteii  uiUversaUy  in  the  same  foam  as  the  prosecutor's  counsel 
has  stated,  lor  it  was  otherwise  in  the  first  indictment  on  thb 
statute  wMth  I  ever  fried;  the  indietn^nt  did  state  what  the 
hbe  pretences  were.  The  other  objeedons  seem  to  have  great 
weight  lA  them :  but  it  bnot  necessary  to  consider  them  in  this 
case,  because  I  am  of  opiniott  that  the  first  objection  is  fatal, 
and  that  the  judgment  must  be  veversed, 

Grose,  J<  I  am  of  opiniott>  with  way  broker  Bulliry  that 
the  objection,  that  the  pretences  are  aot  specified,  is  dedsivf^ 
and  for  die  reasons  membned  by  die  defendant's  counsel  1^  that 
die  defendant  may  know  what  he  is  to  dtfendt  and  the  Court 
may  see  what  punidiaKnt  they  are  to  inflict.  Theie  reasosM  ap* 
ply  to  all  oflbnoes.  The  eases  mentioned  at  the  bar,  of  a  aooUi 
of  barratvy,  and  keying  a  gaminf-houaes  differ  maier^Uy  firom 
dns )  they  consist  c^  several fecta,  tUaof  a  ungle  one.  This  is 
a  charge  for  a  precise  crime,  and  therefore  it  must  be  alleged. 
With  respect  to  any  practice  to  the  contrary,  founded  on  any 
buhyplrtcedent;  ifsttchapfacdcehaspicvaikd^itisdnethaL 

it 
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k  aboaid  be  reottfied.    But  Mcb  practice  cannot  idwaye  ha^e     1788. 
obtained,  for  1  fecoUect  hariag  tried  aevend  dtSendaau  on  in- 


dietneatt  wlu0b  ataied  what  cbe  false  pretsnces  wen.  Tbcre-  '^^J^ 
fore,  withottt  going  fiirthcr  into  the  case,  I  ana  dearly  of  Muitoa. 
qjnsion  that  tbe  indictment  cannot  be  sufq^ortQd. 

7&  Cmrt  revened  tbe  judgment,  and  ordered  tbat  the  de- 
fendant ahottid  be  set  at  libertjf  (a). 

(a)  Vide  Tata^  and  Othen  4|f«f/#  Tlie  Ximg^  in  Error,  poet.  3  vol  98.«  at  to  tbe 
cposcructioa  of  the  statute  30  (m«.  %,e,  24^  and  iiidictiiieBCi  thereon. 


■jfi.       >     ,'U»ir,Hi, 

Edwaeds  against  Haebev,  Executor  of  T£HFJB8T     Satwtijy, 
Mejlcbb*  ^^  ^'' 

A  SSUMFSrr  for  goods  sold  to  the  defendant's  testator,  if  tcRdhor 
•^^  The  defendant  pleaded  that  he  wa^  not  ezecotor,  nor  had  ^  ""^jj}*-^ 
ever  administered  as  such;  and,  secondly,  that  be  had  folly  lakofthe 
administered,  &fr.  Replication,  that  he  had  administered  dhrcrs  XS^\^ 
goods,  &fr.  of  the  testator;  and  issue  thereon.  And  to  the  second  «gree  to 
plea,  that  the  defendant,  at  the  time  of  exhibiting  tbe  plaintifTs  -^^^  ^ 
bill,  hadj  and  still  has,  goods  and  chattels  of  the  deceased  in  his  ^^^""^^ 
hands  sufficient  to  satisfy  the  plaintiff's  demands  i  and  issue  time,  and  ia 
thereon.  At  the  trial  at  the  last  assizes  at  East^Grinstead^  Sussex^  timeiSe 
a  Tcrdict  was  found  for  the  plaintiff,  with  aa/.  1 8/.  6d.  damages^  ^^  ^ 
and  40/,  costs,  subject  to  the  opinion  of  this  Court  on  the  follow-  ^  creditor 
ing  case.      WitHam  Tempest  Mercer  in  his  lifetime,  and  before  ^^ 
the  time  of  the  execution  of  the  bill  of  sale  hereinafter  men*  foods,  he 
tioned,  was  indebted  X6  the  plaintiff  in  the  sum  of  a2/.  its.6d.  to^i^uISdlt 
for  goods  sold  and  ddivered,  which  sum  still  remdns  due  to  the  "*21*"  ^ 
plaintiff.     William  Tempest  Mercer^  at  the  time  of  the  execution  iii.]  ' 
of  the  said  bill  of  sale,  was  likewise  indebted  to  the  defendant  J* 'J^*^ 
in  the  sum  of  191/.  for  money  lent.    On  the  ayth  of  Atareb  thcdeceaf. 
1786,  Tempest  Mercer  ofiered  to  the  defendant  a  bill  of  sale  of  Sj^or*.^ 
his  goods,  household  furniture,  and  stock  in  trade,  in  his  house  f«»t>ouins 

in  poiiftiion 

at  Liwes^  by  way  of  security  for  the  said  debt.   The  defendant  is  ivonsist- 
Tcfuscd  to  accept  of  the  same,  unless  he  should  be  at  liberty  to  SLC'^i** 
enter  upon  the  effects  and  seH  them  immediately  after  the  expc-  fraudulent 
ration  of  fourteen  days  from  the  execution  thereof  in  case  tbe  Stm  ^tis 

a  general 
fule  ia  the  tiansfer  of  cbattcUt  thtt  the  posMsnon  must  acconuuiy  «nd  foUov  the  deed— Theicfore, 
where  the  conreyancc  is  absolute,  the  possessioo  must  be  deUverad  immcdntely ;  where  it  ia  con- 
jia^aaA^  tc  will  not  be  lendcred  roid  by  tbe  rtaMt  continviqa  in  poasessioo  till  ibe  condition  be 
peifbtmed.  [5  Ett,  Ctu.  %y  7  T.  R.  67,  x  E^  Cau  ^05,357.  5  T.  R.  4Aa  8  lUd.  S4. 
^B^KF.S^.    ZMip.CtiuS%.    tCamf,$$i.    lTttMt.fiu    rM.*5.  S5'-] 

money 
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1788.     money  should  not  be  sooner  paid;  to. which  Tempest  Mercer 
agreed,  and  accordingly  on  the  same  day  executed  a  bill  of  sale 


^  «J«t*r    in  the  common  form,  by  which  Mercer  bargained  and  sold  to 
Harbbn.    the  defendant  for  ever  his  household  furniture,  medicines, 
?  stock  in  trade  [particularly  specifying  them],  and  tftf  and  every 

^  '  '^  other  the  goods,  cbattels,  and  efects  whatsoever,  in  and  about  Ins 
dwelling-house  and  premises  at  Lewes.  Immediately  upon  the 
execution  of  the  bill  of  sale,  possession  was  delivered  to  the 
defendant  in  the  manner  described  therein,  viz.  by  the  de- 
livery of  one  corkscrew  in  the  name  of  the  whole,  but  in  no 
otlier  manner  whatsoever.  All  the  effects  described  in  the 
bill  of  sale  remained  in  the  possession  of  William  Tempest 
Mercer  until  the  time  of  his  death,  which  happened  .on  the 
7th  of  JprU  1786.  On  the  8th  of  JprU  1786,  being  before 
the  expiration  of  fourteen  days  from  the  execution  of  the  bill 
of  sale,  the  defendant  entered  and  took  possession  of  the  eficcts 
contained  in  the  biU  of  sale,  being  then  in  the  house  of  the 
deceased,  ^nd  afterwards  sold  the  same  for  236/.  7/.  5«/. 
Wmiam  Tempest  Mercer  died  intestate;  and  no  letters  of  ad- 
ministration,  were  taken  out  to  the  deceased  by  the  defendant, 
or  by  any  other  person,  before  the  commencement  of  this 
action.  The  question  for  the  opinion  of  the  Court  is,  Whctlicr 
the  defendant  be  entitled  to  retain  the  produce  of  the  said 
effects,  or  at  least  the  value  of  191/.  the  consideration  of  the 
bill  of  sale  :  or  whether  the  bill  of  sale  be  void  as  against  the 
credit(^s  of  IViUiam  Tem§eit  Mercer i  and  the  plsuntiff  in  this 
action  be  entitled  to  recover  his  debt  of  22/.  1 8/.  6d.  against 
the  defendant,  as  executor  de  son  tort? 

Partington,  for  the  plaintiff,  contended  that  the  bill  of  sale 
mentioned  in  the  case  was  fraudulent  against  the  creditors  of  the 
deceased,  and  was  void  under  13  Eliz»  r.  5. ;  and  that,  conse- 
quently, the  defendant  must  be  considered  as  an  executor  de  son 
tort,  in  which  case  he  could  not  retain  for  any  debt  of  his  own ; 
Cro.  Jac.  271.  Telv.  196.  This  bill  of  sale  is  void  under  the 
12  £liz.c.  5.  because  it  was  not  attended  with  any  mark  of 
possession  notorious  to  the  rest  of  the  world  but  the  vendor  by 
agreement  with  the  vendee,  which  constituted  a  part  of  the  on- 
ginal  transaction,  continued  in  the  possession  and  disposition  of 
the  goods  mentioned  in  the  bill  of  sale  until  his  death.  In  con- 
sidering this  question,  the  two  following  principles  may  be  sup- 
ported :  1  st,Whencver  the  vendor  is  found  in  the  actual  possession 
of  goods  whichhe  has  sold,  such  continuance  in  possession  Uprimi 

facie 
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Jade  eYidence  of  an  intent  to  delay,  hinder,  or  defraud,  creditors,     1788. 

and  throws  it  on  the  other  party  to  rebut  it,  by  shewing  that  the  

continuance  in  possession  was  with  sopie  other  yicw.     adly,  ^^^"* 
Whenever  there  is  a  positive  agreement  between  the  parties  that   Harmh. 
the  vendor  shall  be  permitted  after  the  sale  to  have,  for  any  space 
of  time,  not  only  the  mere  manual  occupation,  but  also  the 
disposition,  of  the  goods  sold,  to  trade  with  them  as  Us  own,  it 
is  an  actual  fraud  on  the  other  creditors  of  the  vendor.  -  As 
to  the  first;  every  man  is  supposed  to  intend  the  natural  and  pro- 
bable consequences  of  his  own  acts,  unless  it  can  be  shewn  from 
circumstances  that  he  acted  upon  some  other  motives.    This 
applies  not  only  to  civil,  but  also  to  criminal  eases.     For  if  a 
man  do  any  act  which  in  its  consequences  tends  to  destroy 
the  life  of  another,  and  death  ensues,  he  must  be  convicted  of 
murder,  unless  he  can  shew  that  he  had  no  intention  to  commit 
that  crime.    So  if  a  person  speak  or  publish  something  in  writ* 
ing  concerning  another,  which  in  its  nature  tends  to  defamation, 
he  will  be  punished  for  publishing  slander  or  a  libel,  unless  he 
can  shew  that  he  had  no  intention  to  defame,  but  acted  on  proper 
motives,  such  as  that  he  had  been  the  master  of  the  prosecutor, 
and  was  giving  his  character  as  a  servant.    Now  in  a  case  like  the 
present,  the  natural  and  probable  consequences  of  suffering  an* 
other  to  continue  in  the  possession  of  property  not  his  own,  is  to 
hinder,  delay,  and  defraud  creditors  of  their  just  debts,  by  giving 
him  false  credit,  and  inducing  them  by  the  appearance  of  pro* 
perry  to  delay  taking  the  necessary  means  to  recover  their  de- 
mands.  Visible  possession  is  the  only  criterion  of  personal  pro- 
perty.   It  is  not  like  the  possession  of  lands,  where  a  delivery, 
of  the  deeds  is  the  notorious  transfer  of  possession  \  or  like  a 
ship  at  sea,  where  no  actual  possession  can  be  taken,  and  where, 
for  that  reason,  a  delivery  of  the  grand  bill  of  sale  is  considered  as 
a  delivery  of  the  ship  (a).    And  therefore  the  mere  possession  of 
a  ship  does  not  give  the  possessor  a  credit  like  the  possession  of 
other  goods,  because  a  purchaser  or  mortgagee  of  a  ship  inquures 
for  the  grand  bill  of  sale.    Now  this  being  the  natural  conse- 
quence of  the  vendor's  continuance  in  possession,  it  is  conclusive 
in  this  case,  because  no  contrary  intention  is  shewn.   Secondly, 
The  bill  of  sale  delivered  under  the  circumstances  of  this  case  is 
an  actual  fraud  upon  the  vendor's  creditors.    For  here  the  false 
credit  is  not  only  the  natural  and  probable,  but  the  unavoidal)Ie 

{0)  Vide  Atlimtti  r.  Malingt  ante,  46a. 

consequence 
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I7S9.     CMte^senceof  the  delsbenne  act  of  the  parties^  an  met  incaipible 

of  ezplaimtion  from  any  other  motive  than  that  of  imposing  on 

'•J2^**  CMdbors.  It  18  a  stipiihtiotifvomwhieh  neither  party  can  drarw 
Umhsn.  a  fair  advantage.  Either  the  vendor  moat  be  conaidetcd  in  tile 
ttttermediate  time  as  a  tmstte  for  tbe  vendee,  ot  tUat  he  b  era* 
poirertd  to  trade  with  the  vendee's  property  for  tus  own  benefit. 
If  iba  former  I  he  receives  no  persona)  benefit  from  the  stipols- 
limi:  if  the  latter^  it  necessarily  implies  that  the  sale  was  not 
seal)  oc  that  the  consideration  was  not  adequate ;  otherwise  the 
vendee  would  not  risk  his  property  and  give  vp  part  of  his  pftr- 
^efaase  for  nothing.  But  iff  the  parties  be  contidcrcd  as  actii^ 
with  a  view  to  impose  upon  the  creditors  of  the  vendor,  the  cen- 
tloct  of  both  is  reconcilesUe :  die  vendor  is  desirous  of  hddin§ 
out  a  false  credit;  die  vendee  is  wilKng  to  assist  him  in  the  de« 
signr  provided  he  can  secure  himself  from  the  other  creditors  i 
and  therefore  diey  form  tins  species  of  contrivance:  ^  If  you 
will  put  me  in  a  tituaticn  to  be  safe  against  your  odier  cre^torsi 
I  will  leave  you  in  that  vriiich  shall  induce  them  not  to  attack 
yoo»  You  shall  preserve  die  creditors  from  having  possession^  I 
will  retain  the  security  from  the  real  ownership^  Give  me  the 
command  of  the  property,  you  shall  have  it  to  hold  out  to  the 
world  and  your  creditors  as  your  own.''  This  is  a  coSusioo  be* 
tween  them  to  defraud  the  creditors  of  the  vendor:  it  is  an  ad- 
vantage  stipulattd  for  by  the  vendorsi  and  allowed  by  the  vendee 
at  the  expense,  not  of  himself,  but  of  the  creditors.  The  con- 
sequences of  giving  eiect«to  conveyiimccs  of  dns  kind  are  dan^« 
oos  in  the  estrome;  it  enables  a  debtor  to  wiiiidraw  his  person 
or  effects  before  his  creditors  cntaiEe  the  alarm;  and  may  per- 
haps prevent  tbrir  ever  taking  any  efEeetual  stqps  to  itcorer  their 
denumde*  Apparent  persomd  property  it  the  principal  fotrndai* 
tion  of  general  credit.  It  is  material  therefore,  when  a  person 
is  vcdttced  to  part  with  tins  kind  of  property,  eq>ecially  such  as 
ie  oonskkred  cnther  as  objects  of  personal  accommodatian,  or  as 
instruments  of  trade,  that  his  creditors  should  be  aware  of  hb 
sit«aiM)n^  A  contrivance  to  conceal  it  is  an  actenapt  to  deeeivf 
dienii  therefore  such  » transfer  with  an  intern  to  preserve  dke 
same  appear tnce  to  the  world  as  before,  aeoompanied  with  a  sti- 
putedott  answering  that  and  no  other  purpose,  is  a  convtyanoe 
wMi  an  inscBt  lo  deoeivd,  defraud,,  and  ddaf  creditors  $  because 
it  is  to  leave  a  party  iu  »  store  of  i^parent  credit  under  ciicum* 
stances  which,  if  known^  would  shew  him  not  to  be  endtlcd  to 

it, 
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it,  and  give  creditors  notice  what  steps  they  ought  to  take.    The     1 78s. 
leading  case  on  this  subject  is  r«ci>yii#*8  case(tf)(  in  yduch-lhc  — — — 
vendov^s  continuing  in  possession  seems  to  have  been  considered  ^^^"* 
as  the  principal  mark  of  fraud :  and  Lord  Cth  subjoins  fais  «f»-   Hamwi. 
riion  and  advice  to  purchasers,  <<  immediately  after  die  gift,  take 
<«  the  possession  of  them ;  for  coiitinuaDce  of  die  possesion  ift  th* 
<<  donor  is  a  sign  of  trust."  This  was  directly  eonfi? med  by  Leird 
CMs  opinion  m  Siom  r.  GnMam  (i),  and  by  the  reasoning  of 
Bunuif  }.  in  RjaH  r.  RoU  (^).     Therefore  in  tMs  ease  t^ 
agreement,  which  was  part  of  the  original  transaction^  that  tlie 
vendor  should  continue  in  possession  for  a  certain  time  aftev  At 
execution  of  die  bill  of  safe,  vacates  it  under  the  statute  i)  . 
Eliz.  c.  5*    This  cannot  be  considered  to  be  only  an  indl^ 
gence  to  the  vendor,  because  it  was  an  express  stipulation  in  the 
original  a^eement,  which  the  law  will  not  allow,  it  being  M 
the  expense  of  the  other  creditors.    Neither  can  the  conveyMfC 
be  good  as  a  mortgage  with  condition  that  the  possession  wasnot 
.to  be  taken  until  forfieited ;  for  the  case  of  RjaU  v.  RM  decides    * 
that  a  mortgage  of  goods  without  possession  cannot  exist  in  point 
jri  law.     If  it  did,  no  person  who  intended  to  secure  Bmsetf 
would  take  it;  far  if  the  mortgagor  were  to  have  the  possession' 
till  forfieited,  he  might  dissipate  the  whole  property  and  lender 
the  8ccurit]F  iadiectuaL    His  advantage  is  only  in  proporrion  to 
the  danger  of  the  security.    His  profit  is  to  arise  fron»the  die* 
posal  of  the  old  stocks,  and  the  stock  which  replaces  the  fluctuaM 
tiott  is  no  part  of  the  mortgagee's  security.    This  is  not  Nke  fhs 
case  of  a  mortgage  of  land,  or  fixed  property,  where  the  priii* 
cipal  remains  untouched,  and  produces  an  adntial  profit*    But 
even  if  the  vendor  had  delivered  up  the  possessifon,  still  die  bill 
of  sale  must  be  considered  as  fraudulent.    The  transactioi^  on 
the  face  of  the  deed  is  an  absolute  ssde,  in  iHkieh  case,  if  the 
{x>ssession  hod  been  delivered,  the  vendor  could  not  hav«  taken 
the  surplus)  that  would  defraud  the  rest  of  Ae  creditors :  but 
the  real  agreement  made  it  a  security  voidaible  on  payment  of 
ipi/.  within  fourteen  days,  and  after  that  time  the  vendee  had 
only  a  power  to  enter  and  sell  the  securicy,  which  ooneequendy 
taised  an  i«q>U^  trust  as  t»  the  residue  for  the  venctor.    Urns 
die  vendor  reserved  soraed^g  out  of  the  ftofcttf  iis  hieown 
favour,  which  his  credlitors  #ould  not  hanre  known,  and  cMsfx 
quently  it  was  »  firau4  on  dieok    And  thie  pitstMttpiloa  k 
(«)lC*.8c,      (l)sM#f*srl       («}x^,i68.    s^^|4&SlC. 

strengthened 
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1788.     strengthened  hj  the  circumstance  of  there  not  having  been  anj 
■  valuation  or  appraisement  of  the  goods  at  the  time,  which  shews 

Edwawii  ||j3t  jjjg  transfer  was  not  meant  to  be  a  real  one.  There  b  also 
HAtBiN.  another  light  in  which  thi^  bill  of  sale  mustbe  considered  to  be 
void.  It  is  a  general  conveyance  by  a  trader,  out  of  the  regular 
course  of  trade,  of  an  uncertain  property,  partly  consisting  of 
stock  in  trade,  for  the  purpose  of  satisfying  a  particular  credi- 
tor, and  that  to  such  an  extent  as  would  prevent  his  carrying 
on  any  future  trade  after  actual  possession  was  taken,  and  would 
consequently  take  away  his  only  means  of  satisfying  his  other 
creditors.  There  is  indeed  an  inventory  annexed  to  the  bill  of 
sale;  but  it  is  followed  by  a  general  sweeping  clause  of  all  pro- 
perty and  stock  in  trade  which  shall  be  in  the  house.  This  dcfeau 
the  particular  enumeration  i  and  to  allow  the  circumstance  of  an 
inventory  of  part  of  the  goods  to  take  away  the  general  rule 
would  be  to  destroy  the  rule  itself,  because  such  an  inventory 
might  always  be  added.  This  makes  the  bill  of  sale  void  on 
the  principle  on  which  cases  of  bankruptcy  have  been  deter- 
mined. The  cases  on  that  subject  have  gone  the  length  of 
determining  that  a  conveyance  made  by  a  trader  of  his  prt^r- 
ty,  which,  by  its  consequences,  disables  him  from  carrying 
on  his  business,  whether  made  with  a  view  to  satisfy  a  present, 
or  indemnify  a  future,  creditor,  or  for  what  purpose  soever,  is 
^0  facto  void  against  creditors,  because  it  destroys  all  means  of 
satisfying  those  creditors.  Hooper  v.  Situthf  i  BL  Rep.  442. 
Law  V.  Skinner^  2  BL  Rep.  996.  Hassels  v.  Simpson^  DougL 
86.  If.  39.  Now  if  such  a  conveyance  be  void  as  against  credit* 
orSf  it  is  on  the  ground  of  fraud  ^  and  therefore  this  bill  of  sale 
must  on  that  principle  also  be  determined  to  be  fraudulent  and 
void. 

But  even  supposing  the  deed  not  to  be  void,  still  the  defendant 
acted  improperly  in  taking  possession  before  the  time  stipulated 
between  the  parties.  [The  Court  told  the  plaintiff's  counsel  he 
need  not  go  into  that  point.] 

Steele  for  the  defendant.  If  the  Court  decide  that  thb  assign- 
ment was  void,  it  will  in  effect  determine  that  all  bills  of  sale 
of  property,  where  possession  is  not  immediately  delivered,  art 
fraudulent  and  void  under  the  statute  13  Etix^  c.  5.;  because  it 
is  stated  in  the  case  that  this  was  given  for  a  debt  really  due. 
But  no  case  has  ever  yet  detennined  that  the  mere  want  of  pos- 
session alooe  is  suflkient  to  make  the  assignment  fraudulent  and 

void^ 
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tbid;  and  that  statute  conld  never  have  been  intended  to  1788. 
extend  to  a  case  like  the  present,  for  there  is  a  proviso  in  it  to  ■ 
protect  conveyances  for  good  and  bond  fide  considerations.  The  ^°^"' 
want  of  possession  is  indeed  primd  facU  evidence  of  fraud,  and  Haibcn. 
it  is  mentioned  in  Twyn^s  case:  but  there  it  is  only  given  as 
one  among  six  reasons.  In  that  case  an  action  had  actually 
been  brought,  and  it  plainly  appeared  that  the  assignment  was 
given  for  the  mere  purpose  of  defeating  a  creditor  who  was 
pursuing  his  right  of  action,  and  who  had  recovered  a  judg^ 
ment  at  the  time  when  the  bill  of  sale  was  executed.  Almost 
all  the  other  cases  on  this  subject  were  determined  on  the 
bankrupt  laws:  the  question  in  those  cases  is,  whether  the 
Assignment  amounted  to  an  act  of  bankruptcy,  which  is  ex- 
tremely difierent  from  the  question  whether  a  deed  be  void  ai 
against  creditors  in  other  cases.  Such  an  assignment  as  the 
present  might  perhaps  be  deemed  fraudulent  within  the  bank-* 
rupt  laivs,8o  as  to  enable  the  commissioners  to  sell  the  property, 
thus  assigned,  but  remaining  in  the  hands  of  the  bankrupt^ 
fot  the  benefit  of  the  creditors ;  but  tliat  power  is  expressly 
given  by  the  21  Jac.  1,  r,  19.  /.  11.  This  sfiews  that  without 
such  a  clause  the  mere  circumstance  of  the  bankrupt's  continu- 
ing in  possession  would  not  have  avoided  the  conveyance,  or 
enabled  the  commissioners  to  sell  even  in  those  cases ;  but  that 
statute  does  not  apply  to  the  pretent  case,  nor  avoid  any  bond 
fide  conveyance,  merely  because  no  notice  is  given  to  creditors, 
but  in  the  case  of  bankruptcy.  With  respect  to  the  transac- 
tion ;  in  this  case  it  has  been  said  that  the  bill  of  sale  must  be 
considered  as  void,  because  the  vendor  was  to  continue  in 
possession  fourteen  days*,  but  so  far  from  there  being  any 
intention  of  fraud,  it  is  expressly  stated  in  the  case,  that  the 
defendant  refused  to  accept  the  bill  <A  sale,  unless  he  should  be 
permitted  to  take  possession  immediately  after  the  expiration  of 
the  fourteen  days  in  case  the  money  were  not  paid.  This  stipu- 
lation therefore  proceeding  from  the  vendee  removes  every  sus- 
picion of  fraud,  and  accounts  for  the  want  of  immediate  posses- 
sion. Bu(  even  if  the  Court  should  be  of  opinion  that  this  deed 
was  fraudulent,  as  against  creditors,  in  the  life-time  of  the 
grantor,  yet  this  action  cannot  be  maintained  against  the  defend- 
ant as  cxccutof  dif  soH  /<9r/,  because  it  is  impossible  to  say  on  this 
^ase  that  the  defendant  intermeddled  with  the  intestate's  goods. 
At  any  rate  the  bill  of  sale  was  good  as  between  the  vendor  and 
the  vendee ;  the  property  of  the  goc^s  passed  immecfiately  to  the 
vendee,  the  bill  of  sale  bcitig  delivered  to  the  vendee  himself  5 
Vot.  II.  R  r  and 
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1 788.     and  though  it  was  agreed  that  he  should  not  tak«  possession  fof 

' fourteen  days,  yet  that  condiiion  cannot  affect  the  immediaie 

°j^^*/°'  property  which  passed  by  the  deed  kself.  Co.  Lit.  36.  a,  -  Then 
Hakwn.  if  the  property  passed  by  ihe  delivery  of  the  bill  of  sale,  the 
vendee  cannot  be  considered  to  have  intermeddled  with  the 
intestate's  goods  by  taking  possession  of  his  own  property. 
Even  supposing  that  the  property  in  the  goods  did  not  pass  to 
the  defendant  by  the  bill  of  sale,  still  no  action  can  be  main- 
tained against  him  as  executor  ale  son  tort^  because  he  claimed  a 
right  to  the  goods ;  though  trespass  might  be  brought  against 
him  by  the  rightful  executor. 

Partington  in  reply  was  stopped  by  the  Court. 

BuLLER,  J.  This  is  an  action  brought  by  the  plaintiff",  who 
is  a  creditor  of  Mercer^  against  the  defendant  as  executor.  It 
does  not  appear  by  the  case  that  any  other  goods  than  those 
mentioned  in  the  bill  of  sale  came  to  the  defendant's  hands. 
The  bill  of  sale  is  dated  on  the  ayth  March  1786,  and  is  a 
general  bill  of  sale  of  all  the  defendant's  household  furniture 
and  stock  in  trade.  This  bill  of  sale  is  to  take  effect  im- 
mediately on  the  face  of  it:  but  thpre  was  an  agreement 
between  Mercer  and  the  defendant,  that  the  goods  should  not 
be  sold  till  the  expiration  of  fourteen  days  from  the  date  of  iu 
execution  ;  and  no  possession  was  actually  taken  till  after 
the  death  of  Mercer^  which  happened  within  the  fourteen 
days:  but  there  was  a  formal  delivery  of  a  cork-screw  in 
the  name  of  the  whole.  Oh  this  case  two  questions  arise*, 
First,  whether  this  bill  of  sale  be  void  or  not ;  and  Secondly, 
if  void,  whether  the  defendant  by  having  taken  these  goods 
under  the  bill  of  sale,  made  himself  liable  as  an  executor 
de  son  tort.  The  first  question  came  before  the  Court  in 
the  last  term  in  the  case  of  Bamfirds.  Baron  (0),  on  a  motion 

for 
(«)  Bami oftD  «.  BAftON  and  Othen. 

Smtmrdsyy  May  ^d. 

16  Fet,  This  cause  vas  tried  before  Mr.  Baron  Ftrrju  at  the  latt  Acnset  tt  Lmacdsiir, 

"^M,  148.]    ^ijj^  ,  rerdict  iras  found  for  the  defendants. 

[i  Smith  ScM  moved  for  a  new  trial  in  £Mt*r  Tern  last,  and  suted  that  thb  was  aa  actioB 

M^»  118.]     df  trover,  brought  ^jr  the  late  sheriff  of  the  county  agahist  the  defendants.  Who  bd 

stised  the  goods  in  question,  which  formerly  belonged  to  Hayti^  aAar  they  had  been 

taken  in  eiecution  at  the  suit  of  a  creditor  in  AfriLljlj^  to  whoa  the  sheriff  bad 

paid  the  value.    The  defendants  set  up  two  aiMwers  ;  ist,  an  assignment. dated  i6th 

[4  (Um^       ^^^'^  »7W,  by  Hifit$^  to  two  ptesons  for  the  benefit  of  such  of  his  ocdtton  is 

%l%.\  would  sign  a  deed  of  compromise  by  a  certain   time;^  notice  whereof  had  beta 

published  in  the  country  papers.    The  answer  given  by  the  pUintiff  to  thit'wis, 

tfut  it  was  agreed  that  i7«jp(#  should  cominuc  ia  prtntign   tSQ  JI/m  1787; 
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for  a  new  trial  from  the  Northern  cif cuit  ^  and  after  hearing  that     1788. 

case  argued^  wc  thought  it  right  to  take  the  opinion  of  all  the 

Judges  upon  it.  Accordingly  we  consulted  with  all  the  Judges,  ^Y'Ji^^^ 
who  are  unanimously  of  opinion  thai  unless  possession  accom*  Hakmin. 
panies  and  follows  the  deed,  it  is  fraudulent  and  void ;  I  lay  stress 
upon  the  words  *«  accompanies  and  follows,"  because  I  shall 
mention  some  cases  where,  though  possession  was  not  delivered  ' 
at  the  time,  the  conveyance  was  not  held  to  be  fraudulent. 
There  are  many  cases  on  this  subject;  from  which  it  appears  to 
me  that  the  principle  which  I  have  stated  never  admitted  of  any 
serious  doubt,  i^o  long  ago  as  in  the  case  in  Bulstrode,  the  G>urt 
held  that  an  absolute  conveyance  or  gift  of  a  lease  for  years,  un- 
attended with  possession,  was  fraudulent ;  but  if  the  deed  or  con- 
he  accounting  for  the  profits  in  the  mean  tine  to  the  truitees  ;  and  he  accordinglf 
ccmtinued  in  the  visible  possession  of  the  goods  after  the  assignment,  and  therefore  the 
transfer  was  void  by  the  stat.  13  EHk.  To  this  the  defendants  replied  by  shewing  an 
undertaking  by  Hayes  to  account  to  those  trustees  for  all  the  profita  of  the  trade  from 
the  date  of  Che  assignment.  The  plaintiff  contended,  that  neither  that  undertaking, 
nor  the  notice  in  the  papers,  was  sufficient  to  shew  the  change  of  property,  and  there- 
fore the  transfer  was  void  by  the  assignor's  conUnuing  in  possession. .  The  next  de- 
fence set  up  by  the  defendants  was  a  commission-  of  bankrupt  taken  out  against  HayM 
in  Jan^ry  1788,  which  was  at  the  suit  of  the  very  persons  who  were  privy  to  the  deed  -^  ^^^^  ^ 
of  assignment,  and  who  relied  on  that  daed  as  an  act  of  bankruptcy,  under  which  com- 
snisaon  the  two  trustees  were  chosen  assignees.  To  thu  the  plaintiff  bad  urged  that 
the  commission  of  bankrupt,  supposing  it  had  duly  issued,  did  not  apply,  because  from 
the  several  dates  it  appeared,  that  the  relation  did  not  take  place  to  overhaul  the  exe- 
cution ;  and,  secondly,  that  it  was  not  competent  to  the  persons  who  had  signed  the 
deed  of  assignment,  and  wexe  privies  to  the  trsnsactioo,  to  set  it  up  as  an  act  of  bank- 
ruptcy, whatever  any  other  creditor  might  dp  who  was  no  party  to  it. 

Cbambre  shewed  cause  and  argued  the  case  very  folly  on  both  points,  ist.  That  this 
conveyance  wu  not  fraudulent  under  the  circumstances  by  virtue  of  the  13  Zlt%.  and 
adly,  That  the  persons  who  were  privy  to  the  deed  were  90t  estoppedirom  setting  it 
up  as  as  act  of  bankruptcy  \  but  finding  the  Court  were  strongly  against  him  on  this 
lattef  pointy  he  relinquished  it,  and  relied  on  the  first  ground. 

SeoUy  LaWi  and  TV^m^,  spoke  to  the  former  ground.  But  the  substance  of  their 
arguments  was  repeated  in  arguing  the  case  c^Ed%oard$  v.  Harken^  which  turned  on  the 
same  point ;  and  on  that  point  the  Court  took  time  to  consider.    But  on  the  other 

Tht  Ctmrt  were  clearly  of  opinion  that  the  parties,  who  were  privies,  and  had  assent- 
ed to  tlie  deed  of  assignment,  could  not  set  it  up  as  an  oct  of  bankruptcy  (0}.  That  the 
two  defences  were  utterly  inconsistent ;  fint  relying  on  the  assignment  as  a  ifm^fd* 
vnlid  conveyance^  and  then  insisting  on  it  as  a  frauif  on  the  hnnkrupt  laws,  and  an  act 
of  bankruptcy.  And  they  said  that  Lord  MantJuU  had  given  it  as  his  opinion  in 
H9%pfr  V.  .Sm//^,  I  BUck,  441.  that  those  who  were  privy  to  a  concerted  act  of  bank- 
ruptcy could  not  take  advant^  of  it  (i). 

(4)  Vide  BwiUt  V.  Lamgmvrthy^  p.  5  voL  366.  that  the  bankrupt's  examination  before 
comroissionen,  admitting  the  etecutwn  of  such  a^eed,  is  sufficient  evidence  thereof. 

(^)  Hia.  lordship  delivered  the  same  opmion  in  the  case  of  Eyfe  and  Another,  assig- 
nees of  G^tn^  a  bankrupt,  against  BirUauid  Another.  Sittings  after  Mkh.  Z785, 
ax  GuilAalL 

R  r  2  veyance 
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1 788.    ▼eyance  be  conditmal^  there  the  Tendor's  condnttiog  in  pQ()9C^W 
does  not  avoid  it,  because  by  the  te^ns  of  the  courey^nce  tlie 


£owAEos  vendee  is  not  to  have  the  possession  till  he  has  pcrfonned  the 
^ki%n.  condition.  Now  here  the  bill  of  sale  was  on  the  face  of  it  ab« 
solute,  and  to  take  place  immediately,  and  the  possession  wai 
not  delivered ;  and  that  case  makes  the  distinction  between  deeds 
or  bills  of  sale  which  are  to  take  place  immediately,  and  thosc^ 
which  are  tp  take  place  at  some  future  .time.  For  in  the  latt^ 
case  the  possession  continuing  in  the  vendor  till  that  future  timef 
or  till  that  condition  is  performed,  is  consistent  with  the  deed  \ 
and  such  possession  comes  within  the  rule,  as  accon^anjing  qtid 
JoUowing  the  deed.  That  case  has  been  universally  followed  by 
all  the  cases  since.  One  of  t^  ^^rongest  is  quoted  in  Budmal 
and  Others  v.  Roiston  {a) ;  there  one  Brewer  having  shipped  a 
cargo  of  gqods,  borrpwe4  of  the  plaiptjf  600/.  on  bottomry,  9114 
at  the  same  tin^e  made  a  bill  of  sale  of  the  goods,  9nd  of  the  pio- 
duce  and  advantage  thereof,  to  the  plaintiff.  There  Sir  E.  li$f^ 
il^ej  cited  a  case,  **  where  a  man  took  out  execution  against  an- 
!<  Other ;  by  agreement  bctyreen  tl^en^  tl^f:  oy^^pt  was  to  jceqi  the 
^  possession  of  them  upon  certain  terms,  and  afterwards  another 
cc  obtained  judgment  against  the  same  man,  and  took  the  goods 
M  ip  e^^ecutipn ;  and  it  w;^  held  that  he  might,  and  that  the  first 
^  execution  vf^  fra4duteiH  and  VQld  against  any  suba«4Vcol 
<<  creditor,  because  there  was  no  diange  of  the  possession,  and  so 
<<  no  alteration  made  of  the  pronerty/'  And  hp  said  it  had  been 
ruled  forty  times  in  hi$  eipe^ipnpe  at  QwHJbrfl^  that,  if  a  man 
•ells  goods,  and  still  continue  in  possession  as  visible  owner  of 
diem,  such  sale  is  fraudulent  and  void  as  to  creditors,  and  diat 
ti^e  law  has  been  always  so  held.  The  Lo^d  Chancellor  held  in 
the  principal  case  that  the  trust  qf  thqiP  g<y>dii  appeared  ppon 
the  very  face  of  the  bill  of  sale.  That  thou^  they  were  sold  to 
the  plaintiffs,  yet  they  trusted  Brewer  to  negotiate  and  sell  them 
(or  their  advantage^  and  Br^v^^  kef;p.inj{  possessiQU  of  them 
was  not  to  give  a  false  credit  to  him  as  in  other  cases  which  had 
been  cited,  but  for  a  particular  purpose  agreed  upon  at  the  time  of 
the  sale.  So  that  the  Chancellor  11^  that  case  proceeded  on  the 
dlstiniption  which  I  have  tak^n;  hg^  ^uppq^ xe4  tb(^  deed,  because 
the  want  of  possession  was  consi^t^nt  wiih  it.  This  has  been 
argued  by  the  defendant's  counsel  as  being  a  case  in  ^hich  the 
want  0^  possession  is  only  ^y^l^ce  of  fiaudt  ^^d  tha^  it  ^r^  pot 
such  a  circumstance^  se  as  makesi  the  transaction  fiauduknt  ki 

point 
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point  of  hw:  that  is  the  point  which  wc  have  considered,  and     1788. 
we  arc  all  of  opinion  that  if  there  be  nothing  but  the  absolute 


conYcyance  witliout  the  possession,  that  in  point  of  law  is  frau-   ^^'JVJ' 
dulent.    On  the  other  hand  there  are  cases,  where  the  vendor  has  Haemk. 
teminued  in  possesion,  and  the  bill  of  sale  has  not  been  adjudged 
it^tidvitntf  tS  the  want  of  immediate  possession  be  consistent  with 
the  d^.    Such  was  the  case  of  Lord  Cadogan  v.  Ktnnet  [a)\ 
because  there  the  possession  followed  the  deed.  So  also  the  case 
of  HasilifOm  and  Another  v.  GUt{h)  and  Another,  sheriff  of 
MiMiSik:  there  personal  property,  coi^sisting  {inur  aSa)  of 
sbnaie  coWi^  ^a»  settled  on  the  marriage  of  the  plaintiff's  wife  on 
certain  trusts;  and  the  Court  htM  that  only  those  which  were 
f^urehaisid  ttttt  the  ntarriage  could  h&  taken  to  satisfy  the  debu 
^  the  bu^Mmd.    The  second  ^uesiioh  then  is.  Whether  the 
ddendaiMfs  ha¥i!!^  taken  po^sskm  of  these  goods  after  Mirers 
death,  though  tttH^  the  billof  sale,  ^nU  make  Him  an  etecutor 
df  soH  Hrti  Tlie  tvo  caebs,  Which  were  cited  by  the  plaintiff's 
€0011  sel,  ai«  decide  df  this^  point.    In  Bae.  jAr.  (r)  it  is  said, 
<<  if  a  man  mike  a  deed  of  gtft  of  his  goods  in  his  life-tnne  by 
^  covin  to  otistrhiSi  eitditors  of  their  debts,  yet  aflter  his  death  the 
«« vendee  shadl  be  eheirged  f<>r  them."  There  too  the  possessioii  [^  Atir, 
was  delivered  to  the  vendee.    To  stippon  iliis  doctrine  13  A  4.  *^^ 
4.  t.   Aol.  Ar.  jf49.  itft  both  quoted.    Then  in  what  iHanner 
shall  he  be  charged  ?  He  eah  only  be  charged  as  executor ;  be- 
cause any  intermeddling  with  the  intestate's  effects  maikes  hirii 
•o.    The  cases  in  Cfo.  Jet.  and  Tihb.  cited  at  the  bar  prove  it» 
and  state  the  maenner  in  which  he  shall  be  charged.    There  is 
also  another  strong  ease  on  this  point  in  Dyir{i}.    In  short, 
arery  intermeddlitig  after  the  death  of  the  party  makes  the  per- 
son so  intermeddling  ah  exeeutdr  di  soH  Urt  (e). 

GHoSB,  J.  observed  that  it  ^as  unnecessary  to  repeat  what 
had  been  said  from  the  Bench;  but  said  that  he  was  per« 
ftddy  satis&d  that  the  laV  was  as  had  been  stated. 

Postea  to  the  plaintiff. 

n^  Court  then  made  the  rule  absolute  for  granting  a  neir 
dial  in  the  case  of  Bam/jfd  v.  BafM. 

(«}  Ciw/.  43s:  (J)  Dy.  x66,  L 

(i)  2V.  14  Gm.  3.  S,  Ji.  port  3. roL  d^.«u      (0  Vid;  anU  97-  S:  F. 
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Saturday^ 
May  '3 1  St. 

After  in  or* 
der  of  re- 
moval not 
appealed 
from,  t  new 
Kttlement 
can  only  be 
gained  by 
aome  act  or 
cause  alco* 
gether  sub- 
tequcnt  to 
the  removal. 
Therefore  if 
a  pauper  in 
service  at  A. 
under  a  hir- 
ing for  a 
year,  be  re- 
moved to 
B^  and  doea 
not  appeal, 
but  returns 
in  a  few  days 
to  his  master 
at  ^ ,  is 
received  by 
him,  serves 
out  the  year, 
and  is  paid 
his  fuU 
wagco,  yet 
he  gains  no 
settlement 
at  A. 
[3  if«/f 
565.] 
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The  King  agdnst  The  Inhabitants  of  Kenilworth. 

nrUOMAS  BTFIELD,  Mary  his  wife,  and  their  three 
children,  were  removed  from  Birmingham  to  KemlwortA^ 
both  in  the  county  of  Warwick:  on  appeal  the  Court  of  Quarter- 
Sessions  confirmed  the  order  of  justices,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  pauper  Thomas  Byfield  was  born  and  settled  in  the  parish 
of  Kenilworth.  On  the  lothof  May  1765  he  was  hired  to 
Thomas  Chatterttm  of  Birmingham  for  one  year ;  on  the  said 
loth  of  May  he  entered  into  the  said  service,  and  continued  in 
the  same  in  the  said  parish  of  Birmngbam  until  the  ist  day  of 
April  1 766 ;  when  he  was  taken  up  on  a  charge  of  bastardy,  and 
was  married  the  next  day.  I}is  master  did  not  make  any  com- 
plaint against  him,  nor  discharge  him  from  his  said  service.  On 
the  3d  of  the  s^id  month  of  April  1766  the  pauper  was  reoEioved 
by  an  order  of  removal  from  Birmingham  to  Kmlvwrth^  and 
was  dcKvered  with  such  order  to  the  officers  of  the  said  last- 
mentioned  parish,  and  continued  under  such  order  in  the  same 
parish  until  the  7th  of  the  said  month  of  AprU  1766,  and  then 
returned  back  to  Birmingham  into  his  said  master's  service,  who 
willingly  received  him  again ;  and  the  said  pauper  continued 
with  his  said  master  in  jB/mtm^^/im  in  such  service  until  the 
end  of  the  year,  for  which  he  was  hired  to  him  as  aforesaidt 
and  received  his  full  year's  wages.  The  order  of  removal  of 
the  3d  of  April  1766  was  not  appealed  against. 

Bearcroji  and  Silvester^  in  support  of  the  order  of  Sessions, 
replied  upon  the  general  rule,  that  the  order  of  removal  unap- 
pealed  against  was  conclusive  that  die  settlement  of  th^  pauper 
was  in  Kenilworth. 

Willis  and  Shaw^  contra^  admitted  the  rule,  but  insisted  that 
it  must  be  understood  with  this  restriction ;  that  it  could  not 
destroy  any  contract  then  subsisting,  nor  prevent  the  pauper 
removed  from  gaining  any  subsequent  settlement  in  that  place. 
Now  though  in  this  case  the  pauper  might  have  appealed  against 
the  first  order  of  removal,  because  he  was  in  actual  seryice  at  the 
time  of  his  removal,  and  therefore  it  is  not  now  competent  to 
the  parish  of  Kenilworth  to  take  advantage  of  that  objection,  yet 
that  order  of  removal  did  not  dissolve  their  contract,  which  was 

lhc« 
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ihcn  subsisting  between  the  master^nd  servant,  neither  could  it     1788. 

operate  to  defeat  the  settlement  which  the  pauper  gained  by  his  — — 

subsequent  service  in  Birmingham.     Marriage  does  not  dissolve  '^^^^^^^ 

any  contract  between  the  master  and  servant.    Salk.  527.  529.  Thiiuha- 

*,.,,  ,,  .  ,.  «  tf  bitants  of 

Weither  docs  a  legal  detainer,  or  imprisonment  for  any  otfcrtcc,  kenil- 
\vhich  may  interrupt  the  service,  avoid  the  contract ;  it  only  ^o^^a. 
makes  it  voidable  at  the  election  of  the  master.  The  cases  of 
The  King  v.  The  Inhabitants  rf  West meon  {a\  and  R.  v.  The  Inha^ 
Utants  rf North  Cray  (^),  shew  that  the  master  might  have  dis- 
charged him,  if  he  had  pleased:  but  he  did  not,  and  his  receiving 
the  servant  again  is  decisive  that  he  would  not  avoid  the  contract 
on  that  ground.  The  master  might  have  maintained  an  action 
against  the  servant  for  not  performing  the  contract ;  and  this 
would  have  been  a  decisive  answer  to  any  indictment  which 
might  have  been  preferred  against  the  servant  for  disobeying  the 
first  order  of  removal,  by  returning  to  Birmingham  from  whence 
he  was  removed.  In  Dalt,  2/^6.  it  is  said  that  an  order  of  re- 
moval, unappealed  against,  is  conclusive,  except  where  an  after- 
settlement  can  he  fixed.  And  the  reason  of  it  is,  that  it  is  only  an 
adjudication  of  the  party's  settlement  at  that  time,  i  S/r.  232, 
Salk.  489.  12  Mod.6tZ.  Burr.  S.  C.  276.  Now  here  the  pauper 
gained  a  settlement  in  Birmingham  subsequent  to  the  first  re- 
moval. He  was  originally  hired  for  a  year,  and  continued  in  ser- 
vice under  that  hiring  for  ten  months ;  then  after  an  absence  of 
seven  days  he  returned  into  the  same  service  under  a  legal  con- 
tract then  subsisting,  was  received  by  his  master,  completed  the 
year's  service,  and  received  his  whole  wages.  And  even  if  the 
absence  were  without  the  master's  consent,  it  was  purged  by  the 
subsequent  reception  by  the  master,  which  amounts  to  a  dispen* 
sation  of  the  service.  R.  v.  Eaton^  Burr.  S.  C.  47. ;  R.  v.  Ozic" 
tuorthf  Burr.  S.  C.  302. ;  and  R.  v.  Llip^  Str,  423. 

BuLLBR,  J«  There  is  no  proposition  in  the  law  of  settlements 
more  clear  than  this,  that  an  order  of  removal  unappealed  against  [j^gg,  xi. 
is  conclusive  against  all  the  world}  and  this  is  so  clearly  and  ^'"'iSW-l, 
so  universally  established  that  it  ought  never  to  be  impeached. 
At  the  same  time  the  rule  is,  that  the  order  of  removal,  though 
unappealed  from,  does  not  at  all  affect  a  subsequent  settlement. 
Then  the  question  here  is.  Whether  the  pauper  gained  any  set* 
tlemcnt  in  Birmingham  subsequent  to  the  order  of  removal  ? 
Now  in  this  case  he  did  no  act  by  which  he  could  gain  a  set 

(a)  (M,  129.  W  J7. 45  Ot9. 3.  A  «. 

tiement 
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1788.  tlement  in  Birmingham  after  the  order  of  removal.  The  gs^ 
— ^  cumstances  of  the  pauper's  having  been  apprehended  on  a  charge 

*^i/W°  °f  bastardy,  and  of  his  marriage,  I  lay  entirely  out  of  the  ques- 
The  inha-   tion;  for  it  was  competent  to  the  master  to.  receive  him  again 

bitants  of       -       ,  1-     t  .  ,.  •  .     * 

Kenil-  atter  he  was  discharged  out  of  custody,  if  he  pleased ;  and  the 
servant  might  have  served  his  master  after  he  was  married  as 
well  as  before.  But  what  I  rely  on  is  this,  that  after  the  order 
of  removal,  unappcaled  from,  the  pauper  could  not  legally  re- 
turn to  the  parish  from  whence  he  had  been  removed  \  it  would 
have  been  a  crime  in  him  to  do  so;  and  if  he  had  been  indicted 
for  such  a  disobedience  of  the  order,  it  would  have  been  no  de- 
fence to  him  to  have  urged  that  he  returned  for  the  purpose  of 
completing  his  contract.  The  order  of  removal  put  an  end  to 
the  service  \  and  if  he  could  not  return  without  committing  a 
crime,  he  could  not  be  liable  to  an  action  by  the  master  for  not 
completing  the  contract.  There  is  a  great  difierence  whether 
the  party  be  disabled  by  bis  own  act,  or  by  the  act  of  law,  from 
performing  his  contract:  he  is  answerable  for  the  former }  but 
if  the  law  intervenes  and  says  he  shall  not  complete  the  contractp 
it  puts  an  end  to  the  contract.  Now  in  this  case  the  pauper 
returned  after  the  order  of  removal  to  the  parish  of  Birtmngbami 
where  he  served  a  month;  but  that  could  not  gain* him  a  settle- 
ment there ;  for  the  act  subsequent  to  the  order  of  removal,  by 
which  he  was  to  gain  a  settlement,  should  be  complete  in  itself 
Grose,  J.  I  doubt  whether  the  party  was  liable  to  be  le- 
moved:  but  there  having  been  an  order  of  removal  unappealed 
from,  it  is  decisive;  and  he  has  done  no  subsequent  act  to  gain 
a  settlement. 

Rule  discharged  (0). 

(a)  Vid.poit.  709; 


Saturday,   BucKLEY,  Assignec  of  Edmund  Buc*ley  a  BankruDt. 

against  Taylor. 

If  1  trader,  TPHE  assignee  of  the  bankrupt  brought  this  action  against 
after  com-  A  the  defendant  to  recover  15/.  for  work  and  labour,  goods 
act  of  bank-  sold  and  delivered,  money  had  and  received,  {jfr.    The  only  cir- 

niptcy,  take 

a  ahop,  and  agree  to  pay  half  a  year*a  rent  in  advance,  where,  by  the  custom  of  the  aountry,  half  a 
year's  rent  becomes  due  on  the  day  on  which  the  tenant  enters,  the  landlord,  aftcran  aasignneat 
under  the  commission,  and  before  uie  year  expired,  may  distram  the  goods  on  the  premises  for  half 
a  year's  jent;  or  if  he  buy  the  tenant's  goods  at  the  sale  under  the  commission,  he  may  retain  the 
amount  of  the  half  year**  rest.    [15  Bad,  230.] 

ciUnstancet 
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cam9tsuice3  material  to  the  question  were  these:  the  baukraptt     1788* 
who  had  been  in  the  cotton  trade,  after  the  act  of  bankruptcj  — — 
on  which  the  commission  issued,  is^c.  entered  into  an  agreemejut     ^Jfor^ 
with  the  defendant  for  the  renting  of  a  shop  in  5/.  HekffSf  at  the    Tatlos. 
yearly  rent  of  30/^  by  which  it  was  stipulated  that  Edmund 
BueUey  should  pay  half  a  year's  rent  in  advance.  He  entered  oa 
the  I  st  of  May  1 7&7 ;  and  not  long  after  a  commission  of  bank- 
rupt issued  against  him,  under  which  the  plaintiff  was  chosep 
his  assignee,  his  goods  were  sold  upon  the  premises  on  the  1 8th 
of  October  1787.  At  the  sale  the  defendant  bought  goods  to  the 
amount  of  46/.  out  of  which  he  retained  the  sum  of  15/r  for 
half  a  year's  rent,  to  reco^r  which  this  action  was  broughiL 
The  defendant  set  up  the  agreement,  and  shewed  a  custom  mthif 
part  of  the  country,  that  for  cottages,  shops,  isfc.  the  half  year'^ 
rent  should  be  due  on  the  day  the  tenant  entered.    This  cause 
was  tried  at  the  Sittings  after  last  EasUr  Term  at  GmldbaU,  whea 
the  jury  found  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  to  shew  cause  why  the  yerdict 
should  not  be  set  aside,  and  a  new  trial  granted ; 

Bower  and  tFood,  who  now  shewed  cause,  admitted  that»  if 
this  had  been  a  personal  demand  on  the  bankrupt,  this  veidict 
could  not  be  supported,  but  contended  that  the  defendant  had 
a  lien  on  all  the  tenant's  effects  on  the  estate  to  satisfy  a  year's 
rent.  A  commission  of  bankrupt  has  always  been  considered  at 
analogous  to  an  execution  at  common  law;  and  the  statute 
8  Jnn.  c.  14.  enacts,  that  no  goods  in  or  upon  any  premises  shall 
be  liable  to  be  taken  in  execution,  without  first  paying  to  thf 
landlord  a  year's  rent  due  at  the  time  of  taking  such  09od«. 
Now  whatever  would  govern  a  common  law  execution  is^e^ially 
applicable  to  this  case.  In  the  case  Ex  parte  PJummer{d)g.  it 
was  held  that  goods  remaining  on  the  premises  were  liable;  ti^ 
the  landlord's  d^tress,  even  after  an  assignment  or  sale  by  the  asr 
sigpees  of  the  bankrupt  (the  tenant).  Every  thing  upon  the 
premises  is  luble  to  the  landlord's  distress,  whether  ^y  be  thit 
efiects  of  a  tenant  or  a  stranger.  And  this  is  a  questioa  of  liei^ 
arising  in  respect  of  ibc  place  where  the  goods  ace  found,  and  not 
in  respect  of  the  person  to  whom  they  bekmg.  So  that  even^  if 
the  bankrupt  had  fraudulently  brought  the  goods  of  the  zmgn^m 
oa  the  premises,  they,  would,  equally^  have  been  eub^t  io:  the 

landlord's 
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178S.    landlord's  distress.  Supposing  this  had  been  the  case  of  a  com- 

• mon  law  execution,  and  part  of  the  rent  had  accrued  subsequent 

^r^r  ^^  *^  delivery  of  the  writ  to  the  sheriff,  when  the  goods  arc 
Tatloi.  boiund,  and  after  which  time  the  party  cannot  do  any  act  to 
transfer  ihetn,  the  sheriff  could  not  have  removed  the  goods 
without  first  paying  the  year's  rent.  Then  the  bankrupt's  goods 
in  this  case  must  be  equally  liable  to  the  year's  rent ;  since  a  com- 
mission of  bankrupt  has  been  repeatedly  held  to  have  the  same 
effect  as  a  common  law  execution.  If  it  be  objected  that  the 
bankrupt  could  not  make  any  contract  to  bind  his  effects,  which 
were  then  vested  in  the  assignees,  it  is  to  be  observed  that  that 
is  not  the  true  question,  but  Whether  a  demise  made  to  a  bank- 
rupt be  legal  and  valid  ?  And  though  the  landlord  could  not 
come  in  and  prove  his  debt  under  the  commission,  yet  the  bank- 
rupt  was  bound  by  the  demise,  and  it  was  competent  to  the 
landlord  to  reserve  the  rent  on  the  first,  as  well  as  the  last  d.iy 
of  the  Term.  Then  it  follows  of  course,  and  as  a  necessary  in- 
cident to  the  power  of  demising,  that  he  had  a  right  to  distram 
every  thing  on  the  premises,  without  regard  to  the  property  in 
the  goods  distrained. 

Ersline^  contrhy  did  not  deny  that  the  premises  would  be  liable 
to  a  distress  by  the  landlord  in  respect  of  the  actual  occupa- 
tion of  the  tenant^  and  therefore  if  a  year's  rent  had  been  due 
at  the  time  of  the  sale  df  the  goods,  the  landlord  would  have 
been  entitled  to  it  against  the  assignees;  but  he  insisted  that,  as 
the  rent  was  not  due  in  respect  of  the  actual  occupation  of  the 
tenant,  it  could  not  be  due  in  respect  of  the  contract;  for  that 
was  collateral  to  the  possession  of  the  land,  and  it  was  not  com- 
petent  to  the  bankrupt  to  enter  into  any  contract,  after  he  had 
committed  an  act  of  bankruptcy,  by  which  his  effects  could  be 
bound.  He  admitted  the  analogy  between  the  common  law 
and  statute  executions }  but  contended  that  the  provisions  of  the 
statute  of  Anne  only  extended  to  rent  which  had  become  due  in 
respect  of  the  actual  occupation  of  the  tenant.  But  in  this  case 
nothing  was  due  from  the  bankrupt  independent  of  the  contract, 
and  that  contract  was  void  as  against  the  assignees.  This  is  an 
attempt  to  do  indirectly  what  could  not  be  eflected  in  a  direct 
manner. 

BuLLBR,  J.  This  question  has  been  very  properly  brought 
before  the  Court;  and  the  case  has  been  very  well  discussed. 
With  respect  to  the  custom  of  the  country^  I  confess  it  was  new 

to 
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to  me;  but  on  the  trial  it  was  proved  to  be  a  common  custom     1788* 

in  many  parts  of  the  kingdom,  and  particularly  in  Norfolk i  and  ' 

I  find  on  inquiry  that  it  is  a  common  custom  that  the  landlord  ^^^^^^ 
may  distrain  the  first  day.  Then  there  seems  to  be  no  difference  Tatloi. 
in  point  of  law  between  an  agreement  of  this  sort  and  the  comr 
mon  case  of  a  letting  for  a  year.  In  both  cases  the  tenant  is  to 
enjoy  the  premises,  and  the  landlord  is  to  receive  the  rent; 
there  is  a  quid  pro  quo.  In  general  the  landlord  cannot  distrain 
till  the  rent  becomes  due;  but  if  the  agreement  be  otherwise, 
I  see  no  objection  to  it  in  point  of  law.  It  is  true  that  the  bank- 
rupt could  not  have  given  a  lien  on  particular  goods,  because 
after  the  bankruptcy  he  cannot  enter  into  any  contract  to  bind 
his  efiects.  But  he  may  uke  a  demise ;  and  if  he  do,  and 
agree  that  the  rent  shall  be  payable  on  a  particular  day,  the  law 
gives  the  landlord  a  power  of  distraining  on  that  day.  That 
makes  the  distinction  between  a  lien  on  the  premises  themselves^ 
and  a  lien  on  personal  gpods,  the  latter  can  only  be  made  on  the 
property  in  the  goods;  but  in  the  former  case,  it  is  a  remedy  which 
the  landlord  has  on  whatever  goods  are  found  on  the  premises. 

Grose,  J.  The  question  is  not  whether  the  bankrupt  him- 
self be  liable  to  an  action  on  this  agreement,  but  whether  the 
landlord  has  the  remedy  claimed  in  rem  on  the  goods  on  these 
premises.  It  is  admitted  by  tlie  plaintiff's  counsel,  that  if  a 
year's  rent  were  due  in  respect  of  the  occupation  of  the  tenant, 
the  landlord  would  have  had  a  right  to  distrain.  Now  whether 
that  rent  were  due  or  not,  depends  on  the  custom  of  the  country  \ 
and  that  is  decisive,  for  by  tliac  custom  half  a  year's  rent  became 
due  the  instant  the  tenant  began  to  occupy,  llierefore  the  land- 
lord's right  of  distress  was  well  founded;  and  if  so,  he  is  justified 
in  retaining  this  money. 

Rule  discharged* 


Cbosley  against  Arkwright,  Saturday, 

May  31st. 

rpHE  plaintiff  brought  this  action  against  the  defendant,  where  a 
-■-    as  sheriff  of  Derbyshire^  for  a  false  return  on  zjieri facias  ^l^f**'' 
issued  on  a  judgment  recovered  against  William  Clarke^  at  the  penon 

against 
whom  %  writ  c^f.fa.  is  taken  out,  is  in  possession  of  goods  under  a  deed  which  was  given  in  const- 
Mention  of  ao  antecedent  deht«  and  a  snudl  annuity  payable  from  thenceforth,  the  sheriff  is  warranted 
in  returning  natla  Umq^Mxi  appear  that  the  memorial  of  such  annuity  was  not  registered  according  to 
^c  durectjons  of  the  annuity  act,  1 7  (?<o«  3^  f  •  a6.  i.  X«  fiv  in  that  case  the  dejcd  b  abK)lutely  void. 

suit 
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1789.    ndc  of  tlie  plaintSFi  and  indorsed  to  levy  790/.  tsTc.    At  tU 

^^^^  trW  before  A^fly,  Jf.  at  the  Sitthigs  at  WiJtmhtrt&  after  latfe 

MJMi     £m<^  Term,  the  plaintiff  proved  the  jttdgment  tecowted  against 

wfioBT.    ^*»  ^  *^  ^7*  <>f  ^fiy«rf  1 787,  for  1400/.  in  dcfct  on  boiid^ 

YioAl^^^cL^^a^     for  ii  hm&fide  constdetation  1  and  then  2  copy  of  the  execntiDfl^ 

^v  ^^^U      si^d  the  sheriff's  return  of  mdlo  hna.    Then,  in  order  to  ptmt 

a'/i^)^9'  A<  propextf  of  the  goods  levied  ih  Clarh^^  an  indehtnr?  Wsi 

prodneed,  which  was  executed  on  the  4dk  of  ^W  1^787,  be- 

ti^een  JS^tvard  ABamm  of  the  first  pait,  and  William  Gtarh  of 

tlief  second  pai^;  wh^^bf,  after  reciting  that  460/.  was  due 

ftooi  AUafUoA  to  CAfnhri  for  which  judgment  had  been  confesHed^ 

ittid  that  Clarke  hiii  agreed  to  advance  20/.  more,  and  to  pay  an 

JMtfuitf  of  25/.  fer  annum  to  Allansan,  and  provide  hiih  a  decent 

Wpsmmentf  AUamm  assigned  to  him  the  possesion  of  a  farm,  and 

.  itt  the  orops,  cattle,  goods,  and  cfiectiB,  tife.    Of  these  the  die* 

riff's  ofieer  had  taken  poaldession  under  the  plaintiff'^  execution. 

Bil  at  die  same  tstfie  there  was  a  distttss  for  rent  on  the  pf&« 

ttises-by  the  duke  of  Ntnfblk^  made  on  the  8th  of  Jam.  •  After 

thi^  execution  at  the  suit  of  the  plaintiff,  Claifie  himself  took 

die  same  good^  ill  execution  on  a  writ  sued  out  by  him  upon  a 

jUc^ent  against  Manson.   The  learned  Judge'  being  of  opi- 

fliMf  upon  an  objection  taken,  that  the  deed  in  question  Wflt 

foid  for  waift  of  an*  enrolment  under  the  annuity  act  («),  and 

cMSe<quently  that  no  property  was  proved  in  Cbnie^  nonsuited 

Ae  plaintiff. 

Mwrgan  moved  the  Court  to  set  this  nonsuit  aside,  and  gitmt  t 
Aew  trial  on  two  grounds :  first,  that  the  deed  was  only  voidable, 
and  not  actually  void,  for  want  of  a  memoriad  having  been  en- 
rolled {  and,  secondly,  that  the  sheriff,  who  was  no  party  to  it, 
could  not  take  advantage  of  that  defect,  whatever  the  parties 
idiemselves  might:  and  he  compared  this  to  the  case  of  fines 
and  recoveries,  which,  though  declared  to  be  void,  are  only 
voidable.    Bull.  N.  P.  224. 

Bower^  Daynll,  and  JTood^  shewed  cause  against  the  rule. 
The  statute  17  Geo.  3.  c»  %6.  /•  i.  having  declared  that  all  deeds 
whereby  annuities  are  granted  shall  be  null  and  void  to  all  intent 
atOl  pur/miffi  unless  a  proper  memorial  thereof  be  regi^red  ac- 
ootdsDg.tO  the^method  prescribed  by  the  aet,  the  question  acmocttts 
to  no-  more  than  this,  Whether  the  deed  in  question,  which  is 
admitted  norto  hafre  been  registered,  shall  be  a  valid  and'efifcctual 
^);  j^  Uttk  3,  #•  a6.  #.  I.    . 

deed 
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^ced  for  the  purpose  pf  conFcying  th«  property  of  goods  ftom     1788. 
JUamon  to  Ciii rilr.     T|ie  b^re  statemcQt  of  tbe  qiiestioo  is  avfii- 
cient  to  decide  it.    The  present  plaintiff  can  be  ^^  no  better 
dtuation  than  Clarke s  and  therefore,  if  the  bttpr  h^  ap  pvot> 
perty  in  the  goodsj  those  who  claim  under  him  cannot  have  a 
better  title.    As  to  the  cases  of  fines  aqd  recoveries^  vhicb 
w^:i^  assimilated  to  thisi  they  do  not  bjear  the  leaist  analogy  to  it. 
The  question  in  thos^  cases  was.  Whether  the  party  wishiqig 
tfi  take  advantage  of  the  stat.  of  JFes^^  a.  c^  I.  as  tf>  fines,  or 
the  II  H.^.  c.  ao.  as  to  recoveries,  was  bound  to  plead  it  \  and 
U  was  held  tbat  he  was.    But  those  acts  pf  parliament  treal 
gf  matters  which  in  their  nature  can  only  relate  tp  the  parties 
theniselves  who  were  privy  thereto,  andcannpt  affect  third  per- 
sons; they  declare  that  tl^e  $ne  or  recovery jhall  be  void;  t»ut 
the  party  for  whose  benefit  the  provision  was  intendisd  may 
waive  it  if  he  please.  The  ?nalogy  between  those  castes  and  thf 
present  would  indeed  have  held,  if  the  act  in  question  had  meie^ 
\y  declared  that  the  annuity  should  be  void  \  but  it  goes  further, 
^nd  avoids  the  deed  itself.  This  is  more  like  the  case  of  a  gam* 
ing  note,  or  one  given  for  an  usurious  consideration,  where  such 
aecurities  are  absolutely  void  even  ip  the  h^nds  of  inpoc^nt  in* 
dorsces;  wj^er^isi  in  the  case  of  ^  note  or  bill  given  for  a  smug* 
gUng  transactioui  only  the  contract  is  avoided,  and  not  the  se-» 
curity ;  and  therefore  it  is  only  yoid  as  against  those  person?  who 
^an  be  affected  with  knowledge  of  the  illicit  considerations.  But 
here  pot  only  the  contract  is  made  void,  but  the  instrument  it* 
self.  But  supposing  this  deed  only  to  be  avoidable#  it  will  make 
no  difference  here ;  for  it  is  admitted  that  it  is  voidaU^  by  either 
pf  the  parties  :  now,  though  perhaps  AUamm  might  not  at  pre* 
fent  wish  to  avoid  it,  yet  he  may  alter  his  opinion  hereafter  \ 
9n4  ^  the  sheriff  was  apprised  of  the  insufiici^cy  of  the  trans** 
fer,  he  was  justified  in  stopping  his  hand.    Besides,  it^p(^ean 
^t  at  the  time  when  the  sheri^s  oflicer  came  to  levy  execution 
under  the  plaintiff's  writ  upon  these  goods,  the  landlord  had 
already  distrained  them  j  therefore,  even  supposing  that  the  goods 
were  the  absolute  property  of  Ckrke  by  virtue  of  this  dee^,  stiU 
they  were  not  liable  to  be  taken  in  execution  while  th«y  ^rf 
under  the  distress,  being  then  in  the  custody  of  the  law.    On 
this  ground  it  is  immaterial  in  whom  the  property  was. 

JSrskimtf  jMotf^an,  and  Garrow,  in  support  of  the  rule.  The 
question  is.  Whether  the  goods  upon  the  premises  were  the  goods 
of  Clarh  at  the  time  when  the  sheriff  made  his  returo  of  nulU 
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1788.    Bofta,  QX  whether  they  then  sa  far  belonged  to  AUanson  as  to  war- 

'  rant  the  sheriff  in  making  that  return  ?  First,  the  deed  cannot  be 

C«o5LEY   considered  as  absolutely  void.  There,  are  several  statutes  which 

AUK-  arc  worded  as  strongly  as  this  of  17  G,  3.  declaring  in  terms  as 
express  that  the  deeds  to  which  they  refer  shall  be  absolutely  jiuU 
and  void  to  all  intents  and  purposes ;  and  yet  the  Courts  have 
construed  them  to  mean  only  voidable  at  the  election  of  the 
parties  concerned.  Such  are  the  cases  of  fines  and  recoveries. 
2  Inst.  336.  3  Co.  59.  ^.  60.  So  the  stat,  i  Eliz.  c,  19.  which 
provides  that  all  grants,  leases,  fsV.  made  by  bishops  in  other 
manner  than  is  mentioned  in  the  act,  shall  be  utterly  void  and  of 
no  effect  to  all  intents  and  purposes,  has  yet  been  construed  to 
be  only  voidable  as  to  the  successor,  for  whose  benefit  it  was  in- 
tended, but  good  as  t6  the  grantor  himself  (a).  And  a  similar 
construction  has  been  made  on  13  Eltz.  c.  10.  relative  to  leases 
made  by  a  dean  and  chapter  (i).  Again,  in  an  indictment  for 
forging  (c)  a  bill  of  exchange,  all  the  Judges  lately  held  that  it 
need  not  be  stamped,  upon  an  objection  being  taken  that  it  could 
not  be  received  in  evidence  unless  it  were  first  stamped,  although 
the  act  23  G.  3.  c.  49.  imposing  a  duty  on  such  instruments,  ex- 
pressly says,  that  no  bill  of  exchange  shall  be  received  in  evidence, 
unless  it  be  first  duly  stamped.  But  even  if  the  Court  should  not 
be  inclined  to  adopt  that  construction  in  the  present  case,  at  all 
events  the  deed  can  only  be  held  void  as  far  as  respects  the  an- 
nuity, and  good  as  to  the  other  parts.  The  annuity  was  not  the 
principal  inducement  to  granting  the  deed ;  it  makes  but  a  very 
small  part  of  it }  there  was  an  antecedent  and  a  meritorious  con- 
sideration, namely,  the  debt  and  judgment.  It  would  be  attended 
with  mischievous  consequences  if  every  deed,  comprehending 
other  matters,  were  liable  to  be  set  aside  because  a  small  annuity 
was  secured  by  it,  which  the  panics  had  omitted  to  register.  The 
act  of  parliament  was  only  intended  to  guard  against  fraudulent 
annuities,  given  withoutany  or  sufficient  consideration,  and  where 
the  annuity  itself  was  the  principal  motive  to  the  deed.  Familf 
settlements  will  beliable  to  be  overturned  if  the  Court  were  to 
extend  the  construction  of  the  deed  beyond  that  line:  it  firequcntly 
happens  that  small  annuities  are  secured  by  them  (i/).    Where 

(0)  10  C».59. «.     Ct9.  MUk,  007.        (il)  I  BL  Com.  87.  C*.  Lit.  45. «.  3  C«.  60. 

(g)  R.  ▼.  HatPietwood,  E.  2$  G.  3.  00  i  question  resetted  from  the  Wtrudtr  Af 
iiiet  before  BaBerf].  for  the  opinion  of  all  the  Judges. 

(d)  See  the  last  section  of  the  act,  which  provides  that  it  shall  not  extend  to  these 
sons  of  cases. 
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k  appeared  that  there  was  a  meritorious  consideration  for. the     1788. 
grant,  a  Court  of  equity  would  compel  the  party  to  register  the  1 

deed,  and  would  not  suffer  him  to  take  advantage  of  his  own  ^^^*l^^ 
laches.  Clarh  in  this  case  might  have  registered  the  deed  if  he  a»k- 
had  pleased.  The  Court  cannot  intend  that  he  is  desirous  of 
setting  it  aside  ;  if  he  had  been,  he  might  have  applied  to  this 
Cburt  to  have  it  cancelled;'  but  no  such  application  having  been 
made,  the  presumption  is  that  he  chose  it  should  stand ;  he  waves 
the  benefit  which  the  act  holds  out  to  the  grantors  of  annuities^ 
2dly,  If  then,  according  to  the  authorities  cited,  this  deed  were 
not  absolutely  void,  but  only  voidable  by  the  parties,  and  they 
have  not  elected  to  avoid  it,  no  advantage  can  be  taken  of  the 
neglect  by  third  persons.  It  would  be  strange  indeed,  if  it  were 
in  the  power  of  third  persons,  who  are  indifferent  to  the  trans- 
action, and  have  no  interest  in  the  subject,  to  vacate  a  contract, 
solemnly  made  between  two  others  who  are  content  to  abide  by 
it.  .  It  is  a  maxim  that  every  person  may  wave  the  benefit  of  a 
law  introduced  for  himself;  but  according  to  the  doctrine 
maintained  on  the  other  side,  it  is  in  the  power  of  every  third 
person  to  compel  him  to  take  advantage  of  it,  whether  he  will 
or  not;  It  is  plain  too  by  the  provisions  of  the  act  in  this  case, 
that  no  such  liberty  was  intended  as  the  defendant  assumes ;  for 
the  third  section  only  gives  the  grantor  a  power  of  applying  to 
the  Court  to  cancel  the  instrument.  It  should  seem  therefore 
that  the  Legislature  intended  that  no  other  person  should  take 
advantage  of  any  defect.  Besides,  if  this  objection  were  to  pre- 
vail, it  would  make  an  opening  to  fraud;  for  a  person  might  gain 
credit  upon  the  possession  of  goods  under  such  a  deed  as  the  pre- 
sent; and  afterwards,  when  any  creditor  sued  out  execution,  this 
objection  would  be  set  up  in  order  to  defeat  his  suit.  And  after 
all,  the  judgment  of  the  Court  in  this  case  in  favour  of  the  de- 
fendant will  not  restore  the  possession  of  these  goods  to  Edward 
AUansoHy  but  Clarke  will  still  remain  the  owner  of  them,  if 'the. 
parties  themselves  are  determined  to  abide  by  their  contract;  and 
the  only  effect  of  such  a  determination  will  be  to  enable  Clarke 
to  hold  his  creditors  at  defiance. 

BuLLBR,  J.  The  question,  whether,  as  a  distress  had  been 
made  on  the  premises,  the  sheriff  was  at  liberty  to  take  the  goods 
in  execution,  was  not  considered  at  the  triaL  It  is  immaterial 
to  consider  in  this  stage  of  the  business  what  a  Court  of  equity 
would  have  done  if  an  application  had  been  made  to  them  to  en- 
force 
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1788.    force  the  registering  of  the  deed :  but  the  terms  cm  whidi  tfaef 
"  would  compd  it  are  against  the  argument  wsed  by  the  pkindPs 

CmosLET   eotenscl;  for  they  could  not  say  that  a  deed  whfch  was  actually 
▼(nd  in  pmnt  of  law  was  good,  but,  as  between  the  parties  them- 
selvesi  they  would  do  what  was  right' by  a  side-wind.    If  the 
Court  of  equity  inteiposed,  it  would  be  by  saying,  that  the  party 
who  had  granted  the  annuity  shall  not  retain  the  consideration 
money  against  conscience ;  but  if  he  did  retain  the  money,  they 
would  compel  him  to  make  a  new  grant  and  to  register  it.    It  is 
also  immaterial  here  to  say,  whether,  in  the  instance  put  of  a  fa- 
mily settlement,  containing  the  grant  of  a  small  annuity,  a  Court 
of  equity  would  consider  it  as  two  distinct  deeds  for  that  pur- 
pose.  But  the  objection  now  is,  that  the  deed  itself  is  void,  be- 
cause the  memorial  was  not  registered  according  to  the  directions 
of  the  annuity  act.    The  words  of  this  statute  are  as  strong  as 
possible;  it  makes  the  deed  void  to  all  intents  and  purposes  what- 
soever (n).    And  in  none  of  the  numberless  cases  which  have 
arisen  upon  this  act,  has  it  ever  been  doubted  but  that  annuity 
deeds  not  re^^stered  conformable  to  the  statute  were  void.    The 
cases  cited  on  behalf  of  the  plaintiff  do  not  apply:  first,  as  to 
those  relating  to  matters  of  record,  they  staDd  on  a  very  diflerent 
ground.    And  secondly,  as  to  leases  made  by  ecclesiastical  per- 
jbns:  the  object  of  those  laws  was  to  prevent  ecclesiastical  per- 
sons binding  their  successors  without  their  consent ;  and  there- 
fore the  Courts  have  said,  that  they  may  bind  themselves,  but  not 
their  successors.  But  the  cases  of  annuity  deeds  proceed  on  dif- 
ferent principles.    We  all  know  the  mischief  that  ensued  the 
granting  of  annuities  previous  to  the  statute  ty  Gto.  3.    They 
are  not  granted  for  a  number  of  years  only,  but  for  life,  and  ge- 
nenAy  by  distressed  men,  who  cannot  offer  any  security  beyond 
their  own  Ixres.    And  unless  they  can  be  avoided  by  the  parties  ' 
themselves,  they  cannot  be  avoided  at  all.    And  if  we  were  to 
detennine  that  an  annuity,  granted  for  the  life  of  the  grantor 
only,  cannot  be  avoided  during  his  life,  such  a  construction 
would  repeal  the  act  of  parliament.   The  two  statuties  aHuded  to, 
relating  to  gaming  and  usury,  are  very  apposite;  the  provisions 
of  those  statutes  are  similar  to  those  of  the  one  in  question;  and 
it  has  been  determined,  that  those  securities  are  void  even  in  the 
hands  of  innocent  pmchasers.  But  diere  is  anoAer  circumstano^ 
in  thb  case  which  is  decisive ;  it  has  been  properiy  admitted  in 
thcra^gument,  dtat  at  all  events  the  parties  themselves  may  avoid 

(tf)  Vid.  Swndtny.Hardii^f  poit.  5  voL  9.  ate, 
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the  deed:  then  letus cmsider,  whether^  under  these' circum-  1789. 
stances^  they  hare  not  elected  t6  aroidit  ?  In  my  opinion  the  act 
done  by  Clarke  shews  hb  election  to  avoid  it.  He  hid  possession 
of  these  goods  undte  the  deed,  dated  the  4th  of  June  1787 ;  so 
long  as  thiii  deed  continued  in  force,  the  property  was  his ;  but 
not  relying  u^loirthaty  he  afterwards  sued  out  execution  against 
these  very  goods,  and  by  that  he  declared  his  election  to  avoid  the 
deed  This  cannot  be  likened  to  the  case  of  a  deed  by  which  a' 
small  annuity  is  reserved  to  a  person  not  privy  to  the  other  parts 
of  the  deed>  because  here  the  annuity  is  the  very  consideration 
of  giantilig  the  goods  \  therefore  the  transaction  is  entire,  and' 
must  stafid  for  the  n^hole,  or  be  defeated  for  the  whole.  And" 
here  Clofie  has  said  that  he  would  not  abide  by  it.  With  re- 
spect to  the  case  of  a  contract  upon  paper  not  stamped,  that  is 
widely  dififcrent  from  the  present  case.  The  stamp  aets  are 
merely  revenue  laws :  there  are  clauses  in  some  of  the  old  ones 
to  enable  thie  pa^  who  has  made  a  contract  on  unstamped  paper 
to  get  it  stamped  after  Ms  made  on  paying  a  certain  penalty: 
now  all  these  acts,  being  made  in  pari  materid,  must  be  taken  to- 
gether";  and  though  they  say  that  such  a  paper  shall  be  void, 
yet  they  make  a  ptovislon  to  make  it  good ;  and  therefore  if  it 
be  stamped  at  the  time  it  is  produced,  it  is  sufficient.  The  case 
also  of  a  crimuiat  prosecution  for  a  forgery  committed  on  un- 
stamped paper  stands  on  a  difierent  ground :  the  statutes  only 
speak  of  deeds  which  are  avoidable  in  law  if  not  stamped:  but 
in  the  case  of  a  forgery,  the  instrument  is  not  produced  as  a  good 
deed,  but  as  a  false  one*  Then  it  is  not  competent  to  the  per- 
son, making  such  false  deed,  to  say  on  a  criminal  inquiry  that 
it  is  not  good  on  another  account ;  for  if  the  instrument  be  false, 
and  it  be  made  with  a  view  to  deceive,  that  is  sufficient  to  con^ 
stfante  a  fbrgery. 

Geosb,  J;  I  cannot  form  any  opinion  with  respect  to  the 
retil  merits  of  this  case.  But  the  question  before  the  Court  now 
is  between  the  plaintiff  on  the  one  band,  and  the  sheriff  on  the 
other,  in  which  thie  Court  is  to  determine,  whether  the  goods 
taken  under  the  execution  against  Clarh  at  the  suit  of  the  plain- 
tiff be  the  goods  of  €lath  or  nor.  It  h^^  been  said  that  Clayl^s 
being- in  possession  of  them  is  primdjacii  evidence  of  the  proper- 
ty being  in  him:  so  it  is;  but  if  that  possession  be  gained  by 
the' deed,^  and  that  deed  come  before  the  Court,  we  must  see 
whether  it  convey- the'propetty  or  not ;  and  that  brings  us  to 
the  question,  whether  the  deed  be  or  be  not  void  to  all  intents 
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and  purposes,  under  the  act  of  parliament.     If  it  be,  the  plain- 
tiff cannot  recover.  Then  it  is  material  to  consider  the  situation 
of  the  parties :  a  writ  was  delivered  to  the  sheriff  to  take  in  exe- 
cution the  goods  of  Clarke;  this  deed  was  then  put  into  his 
hands,  by  which  he  saw  that  an  annuity  was  granted ;  and  he 
also  knew  that  it  was  void  by  the  statute,  because  it  was  not  re- 
gistered.   Then  after  the  act  has  declared  that  such  a  deed  is 
void  to  all  intents  arid  purposes,  it  would  have  been  imprudent  in 
the  sheriff  to  have  continued  in  possession  of  the  goodsof  which 
there  was  no  valid  conveyance.     Whether  Allanson  or  Clarie  in- 
tended to  dispute  the  validity  of  this  deed,  I  cannot  say :  but  I 
conceive  that  either  the  one  or  the  other  would  dispute  it,  as  it 
might  be  convenient  for  him  to  do  so  ;  for  no  counterpart  of  it 
was  exccutc4  to  Allanson  in  order  that  he  might  have  registered 
it.    Then  the  observation  with  respect  to  what  Clarke  did  after- 
wards, satisfies  me  that  it  was  his  intention  to  avoid  the  deed: 
that  was  not  known  to  the  world :  but  if  any  other  person 
chose  to  claim  under  this  deed,  either  of  them  would  say  that 
the  deed  was  void.    The  argument  by  analogy  from  the  statutes 
relating  to  usury  and  gaming  applies  strongly  to  the  present  case. 
I  lay  aside  all  consideration  of  fraud  ;l>ecause,  without  laying  any 
stress  upon  the  question  of  fraud,  I  am  of  opbion  that  the  deed 
is  void  in  point  of  law;  consequently  that  the  sheriff  made  a 
proper  return,  and  that  the  nonsuit  must  stand. 

Rule  discharged. 


-M«^^»  Atherfold  against  Beard. 

A  wager  re-  ri^HIS  was  an  action  of  assumpsit  upon  a  wager  of  five  . 
^ungt  c  X  guineas,  whether  the  Canterbury  collection  of  the  duties 
amount  of  upon  hops  for  the  year  1786  would  amount  to  more  than  the 
of  the  public  Canterbury  collection  for  the  preceding  year ;  the  plaintiff  af- 
^^^  firmed  that  it  would,  the  defendant  that  it  would  not.  The 
cause  it  leads  declaration  contained  several  counts,  but  the  plaintiff  took  a 
l^?di"ujh"  verdict  on  the  fifth,  which  was  in  substance  as  above.  At  th^ 
^°r; !!!?."  ^"^^»  evidence  was  given  of  the  defendant's  admission  that  he 

contrary  *®i,«.  ,, 

sound  poll-  bad  lost  the  wager,  on  which  evidence  alone  the  verdict  was 
V/eH^mT'  8»^e"*  ^rskine  moved  for  a  jrule  last  Easter  Term  to  shew  cause 
p.  3  voL  why  the  verdict  should  not  be  set  aude^  on  the  ground  that  the 
miga  on  a^  defendant's  admjssion  ought  not  to  have  been  received  in  evi- 

transaction 

between  private  parties  u  good.    [%  B,  k  F,  130. 467.    3  Ibid.  195.    i4  J?a//,  150.] 
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dence ;  or,  secondly,  why  the  judgment  should  not  be  arrested.     1788. 

On  the  day  for  shewing  cause  in  the  last  Term,  the  Court  said  — 

there  was  no  foundation  for  granting  a  new  trial ;  and  desired    ^J^^^" 
that  the  rule  for  arresting  the  judgment  might  be  argued  in  this     ogaiMt 
Term.  ^'^"• 

Boftdf  Serjt.  and  Jdam,  now  shewed  cause  against  the  rule. 
Wagers  in  general  are  permitted  by  the  common  law.  1 1  Rep* 
87.  k  Actions  have  been  entertained  on  a  variety  of  subjects  of 
this  sort,  as  in  Andrevu  and  Heme  (a),  where  a  wager  was  laid 
that  dories  Stewart  would  be  king  of  England  within  twelve 
months  then  next  following,  he  being  then  in  exile,  which  was 
held  good.  So  in  The  Earl 0/ March  v.  Pigot  (^),  where  two  heirs 
betted  on  the  lives  of  their  respective  fathers.  And  in  Murray 
V.  Kelley,  M.  25  G.  3.  on  a  rule  to  shew  cause  why  the  defend-* 
ant  should  not  be  discharged  on  filing  common  bail,  on  the 
ground  that  the  action  was  on  a  wager,  the  wager  appeared  to 
be  whether  A.  kept  a  military  academy  at  such  a  place.  Lord 
Mansfield  inquired  into  the  case  of  Foster  v.  Thackery  (r),  and  ' 
then  said  that  this  was  merely  a  wager  on  a  private  event,  and 
he  saw  no  reason  why  it  should  not  be  considered  as  a  legal  debt ; 
and  the  rule  was  discharged.  The  form  of  trying  issues  directed 
by  the  Court  of  Chancery  is  also  decisive  that  wagers  in  general 
are  permitted.  The  only  instances  of  wagers,  on  which  actions 
cannot  be  maintained  are,  first,  such  as  tend  to  create  an  impro- 
per bias  in  the  minds  of  the  parties  respecting  the  exercise  of 
some  ofiice,  privilege,  or  duty.  Secondly,  such  as  are  prohi- 
bited by  act  of  parliament.  Thirdly^  such  as  are  contra  bonos 
mores.  Fourthly,  such  as  tend  manifestly  to  the  injury  of  third 
persons,  or  of  the  public  at  large.  Of  the.  first  sort  is  Allen  and 
Heame  (rf),  where  a  wager  between  two  electors  on  the  event  of 
the  election  was  held  void.  In  that  case  the  wager  was  consi- 
dered as  raising^  an  improper  bias  in  the  minds  of  the  parties  to 
vote  for  this  or  that  candidate,  which  would  have  been  subver- 
sive of  the  freedom  of  elections,  and  detrimental  to  the  consti- 
tution. But  the  Court  did  not  say  in  that  case  that  such,  a 
wager  should  have  been  void  if  made  between  parties  who  had 
no  concern  with  the  election.  And  upon  that  principle  was  the 
case  of  Jones  v.  ii^i/u^(^)  determined  to  be  a  good  wager, 
which  was  on  the  event  of  an  appeal  in  the  House  of  Lords, 
because  it  was  not  made  between  parties  who  could  in  any  dc<* 

(«)  I  Lev.  33.  (B)  5  ^^^r,  a8o».  (r)  Ante,  x  v«),  57. 

(i)  Ante y  X  ToL  56.  (0  Cow  p.  37. 
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1788.  gree  bias  the  judgment  bf  the  Haute*  Bueit  was  then  s»d|  that 
had  it  been  made  with  a  lord  of  pflrMaMent,  at  would^hapre  bben' 
void.    Now  it  does  not  appear  that  these  paities  were  hq>- 

^fi'^ll     g^^^^'^>  ^^  consequently 'neidier  ceuld  beinstfUofe&tal  in  dv 
minishing  the  revenue  in  any  degree  on  account  of  any  bias  am* 
ing  from  this  wager,  even  if  it  could  be  supp^s^d-that  S6  tfiiUflg 
a  sum  as  that  in  dispute  could  'be  ca^bk  of  ^influeni^  the 
roittd  to  make  such  an  attempt.    Nekhertouldtiib wager hfive 
induced  any  defalcation  of  the  revenue^  by^eterxthg  dther  party  • 
from  growing  hops ;  for  it  was  mttdeaffcff  the-ht^psliSd^beefi 
planted  and  were  in  blossom,  when  it^^m^too  liteto  e^ythd' 
ground  to  any  other  sort  of  cultivMiM:     And  besides,  i^  wa^ 
said  by  Lord  Mansfieid^  in  the  case  ^f  Jib^  K4ng^^3pAast  St^ 
LMs  HospUtl  {a\  that  rates,  ta&es,  {^r.  chargeable  uponflaBd- 
ed  property,  depend  altogether  upon  the  will  of  ^  the  owaet. 
He  may  ^m^  th6  ground  in  the  manner  he  likes  best,  or  ev0MM< 
atall'ifhe^  so  choose.    From  wheficeJtlappeat^thatthd^biic 
is  fiot  at  all' interested  in  the  disposition  oflaildff  till  the  pMlttoe** 
is  received,*  in  reject  of  whidi  only  thosedulies  arise,    Nbr* 
can  it  be  unlawful  for  any  man  to  fallow  bis  oWn  discretfon^itf 
adopting  this' or  that  species  of  cultivation.     A«id\<igtSiitd64t« 
is  to  be  considere;d  that  the  quantity  of  hops  nfust  'neeessaiily* 
depend  on  the  seasons  and  vafk>iis  other  circumstances  over 
which 'the  parties  can  have  no  cMtsbl.    Ubder  the  second  head* 
of  objection  are  included  wagering  policies,  wherein  the  patties* 
have  no  rdal  interest,  which  are  mtit  void  by  14  Gm.'^:c.  48. 
But  that  does  not  extend  to  these  sort9  of  wagers,  but  is  con- 
fined merely  to  policies,  and  seetns  to  have  been  so  tottsideffed ' 
in  Rofhfci  y.  HammertM,*  C&ap.  737.'  It  was  indeed  thought 
necessary  during  the  war  in  1768,  to  pass  an  act  (I)  to^pie^ 
vent  wagers  rehiting  to  that  v^t ;  btit  that  act  reached  'no 
further,  and  expired  widi  the  war  Which  gave  rketo  iti    Btt 
it  is  fairiy  to  be  collected  from  thence  that  wages  of 'thit'seR* 
were  not  prbhlblti^  before  the  pksshlg  of  that  stbmte,  afid^ 
are  now  become  legal  again.    Thiidly,  wagers  whichUra  -^mib 
tra  bortos  mores  arc  illegal;  Cwtj^.  39.    The  foUHh  chtts  coil* 
sists  of  such  wagers  as  tend  manifestly 't6'the*irtjuy)r^f'pt4vtfe' 
indivi'duah^  or  of  the  publid.    This  *may  be-ddne-iit'*  th^  omt* 
case,  either  by  makmg  a  wager tocomhiit'lsOnic  persoxialVtdH^ 
to  another,  as  by  beatiiig  him  \  or  *b}^  raising  a  kliscusMcHt-pM' 

{^).%  Burr.  1064.  (*)  7  Jlttlti^,' i5.* 
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•  Jmus  (a)y  which  was  a  wager  respecting  the  sex  of  the  Chevalier  — — — 
lyEou.    Oa  the  bther  hand  it  was  also  said  by  Lord  MansfiM,    ^J"*' 
in  Jims  v.  ^Randal  (*),*  that  the  kw  docs  not  allow  of  wagers     ^^\^ 
against  sound  policy;  and  16 may  be  contended  that  the  present 
is  of  that  description.    'But  -upon  consideration  it  will  not  ap* 
pear  to  be  so.   Nor  can  the  Public  be  in  the  remotest  degree  in- 
jured by  a  discussion  of  this  subject.     By  9  Ann.  c.  12.  j.  i. 
there  shall  be  paid  a  doty  of  id.  for  every  pound ^f  hops  grown, 
in  Great  Britain,  oured,  and  made  fit  for  use  ;  and  by  the  5th 
•eotion  that  duty  is  placed  under  the  management  of  the  com- 
missioners of  excise,  and  by  farther  provisions  in  the  act  the  re- 
spective places  of  growth  are  directed  to  be  ascertained.    From 
hence  it  appears  that  the  most  certain  medium  of  proof  of  the 
growth  of  hops  in  any  partscular  place  is  the  excise  officer's 
'  book.    Now  this  being  a  matter  of  notoriety  in  itself,  the  Public 
could  not  possiUy  be  prejudioedby  the  production  of  this  evidence. 
It  does  not  disclose  any  thing  x»f  which  advantage  can  be  taken 
by  enemies.    So  far  from  any  injury  arising  to  the  state  from 
the  amount  of  it's  revenuo  being  known,  it  is  frequently  a  mat- 
ter of  public  debate,  Md  the  principle  has  always  been  adopted 
that  such  information  is  coiklucive  to  it's  prosperity.    Upon 
this  occasion  the  excise  officer  was  served  with  a  whpotna  duces 
tecum,  and  though  perhaps,  according  to  the  opinions  of  Lord 
Man^ild  and  Mr.  Justice  Jsbhurst  in  two  cases  sei^erally  tried 
before  them  at  Niii  priue,  -the  officer  might  have  objected  to 
produce  his  book,  yet  dio^dtscussion  of  that  question  was  ren- 
dered unnecessary  by  proof  of  a  confession,  made  by  the  defendant 
himself,   that  he  had  lost  the  wager.      Admitting  therefore 
for  an  instant  that  the  Officer  would  have  been  justified  in  re- 
fusing to  produce  the  accounts,  still  as  the  plaintiflF  was  enabled 
to  establish  his  case  by  another  medium  of  proof,  wliich  is  held 
sufficient  by  the  rules  6f  evidence,  the  objection,  if  any,  was 
completely  done  away. 

Erskine  and  Garrotu  in  support  of  the  rule.  No  principle  is 
better  established  than  that  an  action  cannot  be  maintained  upon 
a  wager  which  is  contrary  to  sound  policy.  This  was  expressly 
laid  down  by  Lord  Mansfield  in  Jones  v.  Randal  {c) ;  who  also 
said  that  notwithstanding  a  wagering  contract  was  not  prohibit- 
ed by  any  positive  law,  nor  adjudged  illegal  by  any  precedents, 

(a)  C$wp,  719.  W  CtW^.  39.  W  Ibid- 

yet 
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1788.    yet  it  may  be  decided  to  be  so  upon  principk.    Now  the  pre- 

• sent  wager  is  against  the  principle  of  sound  policy;  for  it  tends 

^f  o"  I*'  ^°  *^  *^J*^'y  ^f  ^^  revenue  and  ta  the  public  detriment.  It  is 
agaitut  not  lawful  for  a  man.  to  lay  a  wager  that  the  revenue  shall  be  less 
one  year  than  another,  because  he  immediately  makes  himself 
interested  in  the  diminution  of  it.  And  if  this  were  allowable  in 
one  district,  similar  wagers  may  be  laid  respecting  the  amount  all 
over  the  kingdom,  and  the  officers  of  excise  may  be  summoned 
to  every  assize  town  in  the  progress  of  the  difierent  circuits. 
Nor  will  the  mischief  stop  here;  for  wagers  may  equally  be  laid 
on  the  amount  of  every  branch  of  the  revenue ;  and  thus 
numbers  of  people  may  be  engaged  in  defrauding  govern- 
ment. Foreigners  too  may  make  an  improper  use  of  such 
a  licence,  and  by  means  of  the  process  of  our  own  Courts 
gain  intelligence  of  all  the  internal  resources  in  the  kingdom. 
The  parties  had  no  interest  whatever  in  the  subject-matter  of 
this  wager  before  it  was  laid;  and  that  is  a  complete  answer  to 
the  argument  which  has  been  drawn  from  the  practice  of  the 
Court  of  Chancery  in  directing  feigned  issues  to  be  tried,  and 
to  the  generality  of  the  cases  where  actions  upon  wagers  have 
been  permitted.  But  this  is  an  idle  wager  between  two  persons, 
having  no  concern  in  the  subject-matter  to  draw  into  judicial 
discussion  matters  of  public  moment.  As  to  the  case  of  Jlndrews 
and  Hern  (a)  that  was  before  the  statute  14  Geo^  3.  r.  48. 
which  was  passed  for  the  express  purpose  of  preventing  persons 
insuring  events  in  which  they  are  not  intet!ested.  And.it 
should  seem  that  the  spirit  of  that  act  extends  as  well  to  oral 
wagers,  as  to  such  as  are  reduced  to  writing  in  the  form  of  a  po- 
licy;  and  that  it  ought  to  be  construed  in  affirmance  of  that  com- 
mon bw,  which  rejects  every  species  of  gaming.  Bpt  at  any 
rate  it  is  decisive  against  this  wager  that  it  militates  against 
sound  policy,  by  drawing  into  discussion  an  improper  subject 
detrimental  to  the  public  interest :  and  if  in  it's  consequences 
it  be  like  to  produce  any  injury  to  the.  revenue,  it  is  void  aud 
illegal  on  the  face  of  the  record,  and  cannot  be  supported  by 
any  evidence  whatever.  And  the  admission  that  the  excise 
officer  could  not  have  been  compelled  to  produce  his  books  \% 
decisive  of  the  question;,  for  if  the  parties  had  a  right  to  lay  this 
wager,  the  law  would  also  give  them  a  right  to  compel  the  pro- 
duction of  that  which  is  certainly  the  best  evidence  upon  the 

W  X  Lev.  ^Z* 
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subject.    Then  if  this  were  improper  evidence  to  be  admitted,     1788. 
which  was  necessary  to  sustain  the  declaration,  according  to  the   ■ 
case  of  Jones  v.  Randal  [a)  that  is  a  good  ground  for  arresting    "^^otD  " 
the  judgment.  agaimt 

AsHHURST,  J.  In  my  opinion  the  Courts  have  gone  far  enough 
in  encouraging  impertinent  wagers.  Perhaps  it  would  have  been 
better  for  the  public,  if  the  Courts  had  originally  determined  that 
,  no  action  to  enforce  the  payment  of  wagers  should  be  permitted: 
as  far  however  as  the  determinations  have  gone,,  we  are  bound 
by  authority :  but  I  think  we  ought  not  to  go  further.  Now 
I  am  of  opinion,  that  the  present  case  falls  within  the  principle 
of  those  wagers  which  have  been  determined  not  to  be  good ; 
the  Courts  have  said  that  wagers  shall  not  be  allowed  which  tend 
to  introduce  indecent  discussions,  or  which  in  the  event  may 
have  an  influence  on  the  public  policy  of  the  kingdom.  On 
this  principle  a  wager  on  the  event  of  an  election  of  members  to 
serve  in  parliament  was  held  to  be  illegal,  because,  the  persons 
laying  the  wager  were  interested  in  altering  the  free  course  of 
election.  The  present  wager  also  appears  to  me  to  fall  under 
the  same  class  of  objection,  because  it  is  against  the  sound  po- 
licy of  the  kingdom.  It  might  be  attended  with  mischievous 
consequences  to  permit  any  two  persona,  by  the  means  of  laying 
an  impertinent  wager,  to  bring  forward  a  discussion  of  this  sort, 
and  expose  to  all  the  world  the  amount  of  the  public  revenue. 
The  parliament  is  the  proper  place  in  which  these  questions  are 
to  be  discussed ;  and  it  would  be  improper  to  permit  it  elsewhere. 
The  plaintiff's  counsel  have  admitted,  that  the  officers  of  excise 
were  not  bound  to  produce  the  public  bck>ks.  And  indeed  it 
would  be  highly  inconvenient  if  they  were  liable  to  be  called 
upon  by  every  individual  for  that  purpose.  Now  that  goes  the 
whole  length  of  determining  this  case;  for  if  the  wager  be  such 
that  ti^e  best  evidence  by  which  it  must  be  proved  is  improper  to 
be  admitted,  that  circumstance  shews  that  the  wager  is  in  itself 
illegal}  and  if  so,  no  admission  of  the  party  that  he  has  lost 
the  wager  can  make  that  legal  which  is  in  its  nature  illegal.  For 
be  has  a  right  to  say  that,  though  he  has  lost  his  wager,  origi- 
nally it  was  illegal;  and  he  may  refuse  to  pay  it  on  that  ground. 
Therefore  I  am  clearly  of  opinion  that  this  judgment  pught  to 
be  arrested. 


W  c^p.  37. 

BULLERy 


Beard. 
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1788.        BuLLBR,  J.    This  is  the  case  of  s^n  idle  wager  between  two 

personst  who  have  no  concern  in  the  subject,  to  draw  into  qpes- 

to^a'  ^ion  a  matter  that  respects  the  interest  and  general  importance  of 
»i  A » «  ^^^  country :  and  on  that  ground  I  think  that  the  wagcr.is  iUegd. 
I  do  not  find  that  it  has  ever  been  e8tabli9hed  as  a  position  of  law, 
that  a  wager  between  two  persons,  not  interested  in  the  subject- 
matter,  is  legal.  If  it  were  so  by  .the  law  of  England^  we  must  be 
bound  by  it^  if  not,  I  should  hold  otherwise.  Such  a, wager  is 
norpermitted  by  the  laws  of  other  countries  j  it  is  not  allowed 
by  Ae  civil  Jaw,  nor  by  the  law;  of  Scathnds  and  a  determi- 
nation on  that  point,  which  came  from  the  Court  of  Sessions  in 
Scotland^  was  affirmed  here  in  the  House  of  Lords  on  an  ap- 
peal,. But  however  the  question  may  be  as  to  wagers  in  geqeral, 
the  distinction  which  has  been  taken  in  former  cases  will  govern 
this.  What  Lord  Mansfield  said  in  the  case  of  Murray  v.  Kellj 
is  directly  applicable  to  this;  he  said  that  that  wager  y^s  good 
because  it  was  on  a  private  event:  from  whence  it  is  to  be  in- 
ferred, that  in  his  opinion  it  would  have  been  void  had  it  been 
on  a  public  event.  The  objection  in  this  case  has  greater  weight 
than  that  in  Foster  and  Thackeray  s  for  there  the  event  on  which 
the  wager  was  founded  was  a  matter  of  notoriety  to  all  die  world. 
But  this  wager  could  not  be  proved  without  searching  the  books 
relating  to  the  revenues  of  the  country.  And  I  am  glad  to  find 
that  in  the  only  two  cases  where  this  question  has  arisen  at 
Hisi  PriuSi  Lord  Mansfield  and  my  brother  Asbburst  were  both 
of  opinion  that  the  officers  were  not  bound  to  produqe  l^  re- 
venue  books.  If  it  were  necessary  to  have  recourse  to  it,  I  incline 
to  think,  with  the  opinion  (0)  of  this  Court  and  that  of  the  Com- 
mon Pleas>  that  the  statute  of  14  Geo.  3.  would  reach  the  pre- 
sent case.  For  though  the  statute  speaks  (Mily  of  pot^cies^  yet  I 
think  it  may  extend  to  cases  like  the  present.  For  either  the 
Courts  must  restnun  that  act  of  parliament  to  such  cases  as  in 
firm  zxepoHcics,  which  would  entirely  repeal  the  statute;  or,  by 
pursuing  tie  spirit  of  the  act,  extend  it  to  aU  cases.  I  think  the 
latter  is  the  true  construction;  for  a  policy  is  nothing  but  a  pro- 
mise. And  it  would  be  strange  to  determine  that  the  party 
might  do  the  same  thing  in  one  form,  which  the  statute  has  ex- 
pressly prohibited  to  be  done  in  another. 

Grose,  J.    I  agree  entirely  on  principle  with  my  brothers. 
And  as  to  the  admission  of  the  party,  if  that  were  a  sufficient 

{«)  In  F9d*r  T.  TUcktray. 

answer 
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answer  to  the  objection,  it  might  cqu^ly  ;be.  given  in^eyery  case     1 788. 
.on  an  objection  to  the  legadity  of  the  wager  in  arrest  of  judg- 
ment.   But  this  is  ^n  objection  appearing  upon  the  face  of  the 


Bbaild. 


rOLD 

record,  and  the  confession  of  the  party,  cannot  appear  there,     ag^ut 
Thqrefore,  on  the  principle  of  sound  ppUcy,  I  am  dearly  of 
0|;mi]on  that  the  judgment  must  be  arreted* 

Judgment  arrested- 


The  King  agaimt  Lewis.  Mnday^ 

Jutu  2d. 

JLfORGJN  having  obtained  a  rule  to  shew  cause  why  an  Attachment 

attachment  should  npt^o  against  jthe  defe^dwt,  who  Jg^rifffor 
was  sheriff  of  Monmouthshire^  for  neg}egtiqg  to  take  a.replcnrip  ncgiectiog 

I. J  ,0  o  r  to  take  a  re- 

plevin bondt 


jRufsellnovr  shewed  cause,  and  ot^seryed  that  an  attachment  !^^  , 
for  such  a  charge  had  nevpr  l^en  granted  before,  because  the  '  '  * 
party  injured  might  maintain  an  action  against  the  sheiiflT,  which 
was  an  answer  to  t^e  applicatiqp.  Aqd  th^it  this  could  not  by 
any  means  be  construed  to  be  an  ahu^e  of  the  process  of  the 
Court,  or  a  contempt^  which  were  the  sole  grounds  for  an 
attachment    And 

Tit  Court  being  of  that  opinion,  discharged  the  rule. 

Rule  discharged. 


Deey  against  Shee.  mdMudin, 

Jutu  J^ 

^r^HlE  declaration  stated  .that  befoie  and  at  the  time  of  the  The  nie  of 
4-    ipaking  of  the  proopise  and  undertaking  next  thereinafter  ^^^^^^ 
mentioned,  the  defendant  was  a  dealer  in  lottery  .tickets,  and  had  the  pur. 
formed  a  certain  plan  or  scheme  for  the  selling  of,  and  had  in-  ^  entitled 
^es^d^  to  9qU,  whole  tidsets  and,ahares  of  tickets  of  and  in  a  {^'^.^'^^ 
certain  state  or  govempont  Lrub  lottery,  before  then  duly  them,  ex- 
established  for  l^i^0  upon  the  terms  foUowii^;  diat  is  to  aay,  p^^e^V^' 
that  the  purchasers  of  such  tickets  and  shares,  of  tickets  respec-  prohibited 
tively  should  be  entitled  to  and  have  the  benefit  of  att  prizes  toidby 
such  tickets  should  be  lespectively  drawn,  except  those  of  10/.  ^^  ^f^*  3* 
and  that  the  benefit  and  advantage  of  the  prizes  and  shares  of 
prizes  of  10/.  which  such  tickets  should  be  respectively  drawn, 

should 
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1788.     should  be  and  remain  to  the  said  defendant;  and  that  after^ 
— —  wards  and  after  the  establishment  of  the  said  state  or  govcm- 
sga^M^t      *"^"^  ^^^  lottery  for  the  said  year  1787,  and  before  the  drawing 
Shee..     of  the  same,  to  wit,  on  the  a4th  of  October  1787,  at  LmJm, 
isfe.  it  was  agreed  by  and  between  the  plaintiff  and  defendant  in 
manner  following,  that  is  to  say,  the  plaintiff  agreed  to  furnish 
the  said  defendant  with  Irish  state  lottery  tickets  for  the  year 
1787  at  the  market  price;  to  receive  from  him  only  4/.  odd 
shillings,  that  is  to  say,  for  each  such  ticket,  whatever  the  plan 
might  produce  on  the  sale;  to  have  lodged  with  him,  the  said 
plaintiff,  the  commissioners'  or  bankers'  receipts;  and  at  the 
expiration  of  the  drawing  of  the  said  lottery,  to  appropriate  the 
prizes  of  20/.  and  upwards  to  the  holders  of  the  chance  sold ; 
those  of  10/.  to  be  applied  to  the  general  account ;  and,  first 
paying  the  plaintiff  the  intermediate  price,  that  is  to  say,  the 
difference  between  the  said  4A  ^^  shillings  a  ticket  as  aforesaid, 
and  the  market  price  of  such  ticket ;  then  to  divide  the  profits, 
two  thirds  to  the  defendant,  and  one  third  to  the  plaintiff.  But 
it  was  understood  that  any  loss  or  deficiency  in  the  produce  of 
the  prizes,  which  the  plaintiff  was  to  sell  at  the  fur  market 
price,  should  be  borne  by  the  said  plaintiff  only,  who,  on  tl^ 
other  hand,  was  not  subject  to  any  expense.     And  the  said 
agreement  being  so  made,  i^c.  Then  followed  mutual  promises 
to  perform  the  said  agreement.     And  the  plaintiff  averred  that 
afterwards  he  did  furnish  the  defendant,  at  his  special  instance 
and  request,  with  divers,  to  wit,  twenty-five  tickets  of  the  said 
state  or  government  Irish  lottery  for  the  said  year  1787,  and 
that  the  market  price  of  the  said  tickets  then  and  there  was 
6L  ios»  by  the  ticket,  making  in  the  whole  a  large  sum  of 
money,   to  iRdt,  162/.  lox.     The  declaration  likewise  stated, 
that  at  other  rimes  the  plaintiff  had  furnished  other  tickets  to 
the  defendant  [specifying  them,  and  their  prices].    The  decla- 
ration then  averred,  that  there  was  not  any  loss  or  deficiency 
on  the  produce  of  the  prizes  in  the  said  agreement  mentioned, 
of  the  drawing  of  the  said  state  or  government  Irish  lottery ; 
but,  on  the  contrary,  divers  large  profits,  togehier  with  and 
over  and  besides  the  respective  market  prices  of  the  said  rickets 
as  aforesaid,  accrued  and  were  received  by  the  defendant  by 
and  from  the  sale  of  divers  of  the  said  tickets  in  whole  rickets 
and  shares  as  aforesaid,  and  by  and  from  the  10/.  prizes  arising 
upon  divers  of  the  said  tickets,  and  by  and  from  other  prizes 

arising 
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arising  upon  such  of  the  said  tickets  and  shares  of  tickets  as     1788 
remain^  unsold  in  the  hands  of  the  defendant,  amounting  to  a  ■ 

large  sum,  i^c.     Yet  that  the  defendant  hath  not  ^z\A^^c.     ^**J, 
Plea,  the  general  issue.  sbik. 

After  verdict  for  the  plaintiff,  a  motion  was  made  in  arrest  of 
judgment. 

Wml  shewed  cause.  This  question  turns  on  the  22  G.  3.  c  47. 
which  enables  the  holders  of  tickets  to  sell  the  whole  of  a  ticket, 
or  in  shares  not  less  than  a  sixteenth  ;  and  it  is  contended,  that 
the  agreement  between  the  parties  is  void,  because  by  the  terms 
of  it  the  purchaser  of  the  ticket  was  not  entitled  to  the  benefit  of 
the  lo/.  prizes.  But  there  is  no  express  provision  in  the  act 
against  such  sales  as  the  present ;  neither  will  they  appear  to 
counteract  in  any  degree  the  spirit  of  it.  The  only  restriction 
in  the  act  relative  to  the  sale  of  chances  is  in  the  1 3th  section, 
which  provides  that  no  chance  of  a  ticket  shall  be  sold  fir  any 
time  less  than  the  whole  time  of  drawing.  That  regulation  has  been 
here  complied  with.  But  it  is  permitted  to  sell  the  chance  of  a 
ticket  for  the  whole  time;  and  these  tickets  were  sold  for  the 
whole  time  of  drawing}  and  in  reality  this  agreement  amounts 
to  nothing  more  than  a  partnership  between  the  parties,  who 
agreed  to  divide  the  benefits  according  to  a  certain  proportion 
settled  between  themselves;  and  there  is  nothing  in  the  act  to 
prohibit  them  from  so  doing.  This  is  a  penal  statute,  and  ought 
to  be  construed  strictly  according  to  the  plain  import  of  the 
letter.  Neither  is  this  agreement  inconsistent  with  the  spirit  of 
the  act.  The  general  object  of  it  was  to  prevent  persons  setting 
up  lotteries  of  their  own,  and  thereby  injuring  the  sale  of  the 
government  tickets.  Now  this  sort  of  agreement,  so  far  from 
frustrating,  promotes  the  purposes  of  the  state  lottery,  because 
such  a  contract  cannot  be  entered  into  without  first  purchasing 
a  ticket  in  the  state  lottery.  This  is  widely  different  from  the 
common  case  of  insuring  against  events  in  the  lottery,  because 
that  may  be  carried  on  without  the  actual  purchase  of  tickets: 
but  this  cannot,  but  is  a  bond  fide  contract  for  the  actual  pur- 
chase of  a  ticket  for  the  whole  time  of  drawing :  and  as  to  the 
proportion  in  which  each  is  to  be  benefited,  that  cannot  affect 
the  interest  of  government,  provided  a  sute  lottery  ticket  is 
really  purchased  between  them. 

Erskinef  contra.  The  object  of  the  act  was  not  merely  to  pre- 
vent the  state  lottery  from  being  injured,  but  also  to  prevent  de- 
signing 
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I  'y  86.     signiog  persons  from  taking  advantage  of  the  ignoiant  or  i 
■■  tons.    The  preamble  of  the  act  points  out  very  dearly  the  in- 

^^Mt  ^^^^^"  ^^  the  .Legislature,  which  was  to  prohibit  every  species 
2>aix.  of  adventuring  except  that  specifically  sanctioned  by  the  act, 
namely,  by  the  real  and  actual  sale  of  a  tidka^  or  of  some  entire 
share  of  such  a  ticket,  not  less  than  a  sixteenth,  for  the  whole 
time  of  drawing.  The  reason  why  this  was  required  was  be- 
cause it  codid  easily  be  asceruined  what  the  real  value  of  any 
auch  specific  share  amounted  to,  by  comparing  it  with  the  worth 
of  the  whole  ;  whereas  if  it  were  left  ad  libitum  to  the  -seller  how 
he  would  divide  the  chances  of  each  ticket,  it  would  then  be  in 
his  power  to  defraud  the  unwary  by  holding  forth  specious  pre- 
tences, while  in  reality  the  benefit  to  be  obtained  was  not  ade- 
quate to  the  risk ;  and  thus  one  of  the  principal  designs  of  die 
Legislature  would  be  frustrated.  The  real  and  actual  sale  of  a 
ticket  means  an  abs(JuU  sale  of  the  ticket,  by  which  th^  pur* 
chaser  shall  be  entitled  to  the  whole  profits,  for  the  whole  time 
of  drawing.  Now  the  agreement  in  question  was  not  for  theTsU 
and  actual  sale  of  a  ticket,  in  this  sense ;  for  nothing  amounts 
to  that,  unless  the  purchaser  be  entitled  to  all  the  boiefit  of  it, 
namely,  to  every  prize  in  the  lottery,  or,  in  case  of  shares,  to  the 
.respective  proportions  of  such  prizes.  Nor  is  this  agreement 
consistent  with  the  express  provisions  of  the  act  $  for  the  ticket, 
when  divided  into  shares,  is  required  to  be  deposited  with  the 
commissioners,  which  is  not  made  necessary  according  to  the 
'terms  of  this  agreement,  it  being  in  the  alternative,  dther  with 
the  commissioners,  or  banker.  And  if  this  sort  of  adventuring 
be  legal,  a  ticket  may  be  in  eflFect  divided,  though  not  nominally, 
into  a  greater  number  of  shares  than  are  allowed  by  the  act; 
for  after  being  divided  into  as  many  shares  as  the  act  permits, 
each  of  those  shares  may  be  sold,  upon  the  chance  of  every  de- 
scription of  prizes  in  the  lottery,,  to  as  many  difierent  persons. 
This  would  be  the  means  of  licensing  that  inferior  sort  of  gam- 
bling amongst  the  poorer  class,  and  subjecting  them  to  that  im« 
position,  which  it  was  the  policy  and  aim  of  this  act  to  prevent. 
AsHHU&sT,  J.  It  appears  from  the  penning  of  this  act  of 
parliament,  that  the  Legislature  had  two  objects  in  view:  the 
first,  that  the  government  and  the  public  should  not  be  injured 
by  individuals  setting  up  private  lotteries  of  their  own,  which 
were  to  be  regulated  by  the  drawing  of  the  publiQonc,  and  which 
might  injure  the  sde  of  tickets  in  the  public  lottery ;  and  die 

other. 
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Other,  to  prond«  for  the  sccttiity  of  indiyiduals,  a&d  to  gaard      1788. 

agaiiitt  aHy  imjiostcioli  upon  them.    And  the  regulations  for • 

these  purposes  aft  either  that  the  tickets  shall  be  sold  absolutely,      ^*5 J^ 
or  that  they  shall  be  apportioned  out  in  shares  of  the  whole      Shi*. 
tidcfets,  not  less  than  sixteenths;  but  still  they  were  to  convey 
thb  ab80l«l&  interest  in  the  ticket  or  share  at  all  events.     And 
thfe  Legidatute  liad  good  reason  for  making  these  regulations  be-  - 
cauie  the  vahie  of  the  respective  shares  was  easily  calculated : 
but  if  it  were  competent  to  individuals  to  make,  any  other  caU 
culations  than  those  mentioned  by  the  act  of  parliament,  it 
would  be  an  inlet  to  frauds;  f6r  the  common'  sort  of' people  ate 
not  aUtt  to  enter  into  such  sort  of  calcubtions,  and  it  would  be 
easy  to  impose  on  men  of  common  apprehensions  by  schemes  of 
this  kind,  as  in  this  instance,  by  saying^that  they  would  be  enti- 
tled to  the  chance  of  all,  except  the  10/.  prizes,  though  these 
constitute  the  greater  part  of  the  prizes  in  the  lottery.    Now 
this  case  does  not  fall  within  either  of  the  provisions  allowed  by 
the  act.     It  is  neither  the  absolute  sale  (^  a  ^bote  ticket,  nfor  df 
the  share  of  one.  •  And  the  general  clause  in  the  act  of  par- 
liament declares  that  all  sales  not  according  to  the  regulations  of 
the  act  shViH  bie  void  to  aU  intents  and  purposes.   This  is  a  new 
mode  of  sale,  not  allowed  by  the  Legislature,  and  cannot  there- 
fore be  st^tained. 

BuLLfik;  -J.  Under  this  act  of  parliament  there  is  oniy  one 
way  of  disporing  of  any  interest  in  a  ticket  less  than  the  whole, 
and  th^t  is  in  shares  not  less  than  sixteenths.  Such  are  the  re- 
gulations of  the  act;  blit  neither  of  those  has  been  complied 
with  here.  The  act  directs  that  the  tickets,  which  are  to  be 
sold  in  shi&res,  shaU  first  be  deposited  with  the  commissioners, 
who  are  to  take  care  that  not  more  than  sixteen  parts  o^  each 
ticket  shall  be  delivered  out.  They  are  to  stiperintend  the  dis- 
tribution of  shares,  and  not' private  persons.  One  great  object 
of  the  Legislature  was  x6  prettnt  the-  lower  sort  of  people  from 
being  imposed  upon.  Great  misdiiefs  had  ensued  from  the 
temptati6ns  which  were  held  out  to  poor  persons  of  venturing 
for  small  snMs.  The  preamble  to  the  thirteenth  section  is  very 
strong:  <^  In-order  to*  prevent  all  advc<)turing  with  lottery 
<<'  tickets,  otter  than  such  as  shaH  tiecessarily  arise  from  the  reat 
*^' and  enctuaifak  of' $ndi<iAtt$,  and  of '  such  shares  thereof  as 
«<^are'  hetckf  p<5ttnittedw''  NWthcrc  cannot  be  Tiny' real  and' 
actual  s&te  of  ^a  tieieeti  unless  it  be  aft  (Asolute  sak.     And  as:  to* 

shares. 
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X  788.     8harea»  it  ia  expressly  pointed  out  bf  the  statute  what  shares  are 

meant.  So  that  it  appears  that  the  Legislature  intended  to  pro- 

^J^  hibit  all  adventuring,  except  by  the  absolute  sale  of  a  ticket,  or 
SasK.  the  sale  of  a  share  not  less  than  a  sixteenth.  If  this  agreement 
were  allowed,  it  would  extend  to  all  the  chances  mentioned  by 
the  defendant's  counsel;  and  the  holder  of  a  ticket  might  sell 
each  of  these  chances  to  ten  different  persons,  on  the  event  of 
the  ten  different  classes  of  prizes.  But,  in  my  opinion,  these  are 
chances  which  are  prohibited  by  the  act  of  parliamentj  and  there- 
fore this  agreement  is  void. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Judgment  arrested. 


^rig^       The  King  against  The  Inhabitants  of  Odiham. 

Awrvicefor  HnHOMAS  BOW  MAN j   the  pauper,  went  to  Hve  with 
dcran  W°"  Mr.  Joseph  Rhodes^  of  St.  Mary  Lambeth^   Surry,   livery- 

«^n*ortler   ^^^^^^  kccpcr  and  post-chaise  leuer,  as  finder  ostler,  at  9/.  per 
It  to  much    week,  withotit  fixing  any  time  for  the  expiration  of  such  service. 
wthout'ftx.  Some  time  after  he  had  been  there,  a  post-boy  went  away,  and 
ing  any  tirof  the  paupcr  was  by  his  master  Rhodes  turned  over  to  take  his 
wui  not  give  placc,  at  3^.  per  week,  and  the  money  he  could  get  from  the 
■^21'"*°*'  persons  he  drove.  He  remained  in  such  service  upwards  of  two 
423-]  '       years,  and  more  than  one  in  the  last  employment  as  post-boy: 
during  the  whole  time  he  found  himself  in  victuals,  and  lodged 
in  a  room  or  loft  belonging  to  his  master  in  the  yard,  and  re- 
ceived his  y.  per  week,  and  what  he  could  get  for  driving.  Some 
time  after  the  pauper  left  the  said  service  he  returned  to  it  again» 
when  Rhodes  told  him  he  might  go  to  work,  and  then  he  remained 
one  year  under  that  agreement.    Some  time  after  he  left  the 
service  he  returned  to  it  a  third  time,  in  or  about  the  month  of 
Fehruary,  as  an  odd  man,  without  wages,  and  continued  under 
this  last  agreement  till  three  weeks  after  Christmas.    When'he 
(ixs\  went  he  saw,  and  had  some  conversation  with^  the  head 
ostler,  and  was  some  days  about  the  yard  before  he  entered  into 
any  service;  he  then  asked  his  master  Rhodes  for  his  place,  who 
told  him  he  might  have  it*    The  pauper  was  removed,  together 
with  his  wife,  from  Odiham,  Southampton,  to  Lambeth,  Surry,  by 
an  order  of  justicesj  which  the  Sessions  quashed  on  appeal. 

A  rule 
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.  A  rule  having  been  obtadned  to  shew  cause  why  the  order  of      1788. 
sessions  should  not  be  quashed;  ' 

Shepherd  and  Cooke^  who  were  to  have  argued  in  support  '^^^^t^ 
of  it»  said  chat  the  point  had  been  determined  in  the  case  of  R.  v.  '^'^  ^^^ 
The  Inhabitants  of  Newton  Toneyy  in  the  last  Term  (a).  OdiVam. 

Bearcroftj  Burroughs  and  Portal,  in  supj>ort  of  the  order  of 
sessions. 

Per  Curiam^  Rule  discharged  {¥)» 

(tf)  Ante,  453' 

{li)  Vide  R,  v.  Ham^ttom,  post.  5  vol.  205.,  tluit  a  hiring  to  serve  for  so  much  fer 
iMcki  wpth  liberty  of  parting  on  a  month's  notice,  is  a  general  hiring. 


The  King  against  The  Inhabitants  of  Cheshunt.      Saturday, 

^  "^  Jme  7th. 

\  T.thc  Quarter  Sessions  for  Hertfordshire,  EUah  Breton,  of  the  where  a 
parish  of  Cheshunt,  appealed  against  a  rate  or  assessment  wercha^ed 
made  for  the  relief  of  the  poor  of  the  parish  of  Cheshunt ^  alleging  »" «  P«>' 
that  he  was  aggrieved  by  being  overcharged  therein  in  respect  of  Sessions  ^ay 
the  liouse  and  lands  which  he  occupied  in  that  parish  j  and  the  "^*^*  ^^™ 
Sessions  ordered  that  he  should  be  relieved,  hj  being  charged  in  and  amend 
the  said  rate  or  assessment  at  the  rate  of  aiA  a  year,  instead  of  UJSSJjth^ 
the  sum  which  he  then  stood  charged  with;  and  that  the  said  wm assessed 
rate  or  assessment  should  be  amended  accordingly.  derthe'17 

A  rule  was  obtained  on  a  former  day  to  shew  cause  why  the  ^'••^•^•i*- 
order  of  Sessions  should  not  be  quashed,  on  the  ground  that  the 
Sessions  could  not  relieve  the  appellant  without  altering  the 
whole  rate;  and  that  the  Sessions  should  have  quashed  the  whole 
rate,  on  the  authority  of  The  King  v.  The  Churchwardens  and 
Overseers  of  Maddem  (j),  where  the  name  of  an  inhabitant'  had 
been  omitted,  which  the  Sessions  added  on  appeal.  But  on  this 
day,  without  argument, 

The  Court  said,  that  the  case  of  The  King  v.  Maddern  could 
not  govern  the  present,  because  that  was  just  the  reverse  of  this. 
There  a  person  had  been  omitted  in  the  rate;  here  an  occupier 
was  overcharged^  They  were  therefore  clearly  of  opinion  that 
there  was  no  necessity  for  the  Sessions  to  quash  this  rate;  that 

(#)  KxkUt  I  vol.  635. 

they 
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1788.     they  had  acted  properly  in  amending  it;  and  that  the  statute 
n  ^^'  2.^.  38.  would  be  nugatory^  if  it  did  not  apphf  tba 

agaimtt        C^SC  llfcc  thc  prCSCttt. 

^Jf^-  Ridedi^charged. 

Chi8-         Erstine  was  to  Wave  argued  in  support  of  thc  order  of  S6sslo&s. 
"*'"^-         Gairdtl;  against  it 


jZ'pl:  The  King  against  The  Inhabitants  of  St.  Philip 

'V/it^.0^  y.  s^.^^^  ^^  in  Birmingham. 

•<r  ^  ^  .»v 

.    JJ^*^'  gUSANNAH  BROOKES,    thc  pauper,    was  originally 

year  give  Settled  in   the  parish  of  Birrmnghanis  but  subsequent  to 

ri^Syi    ^^  settlement  there  she  was  hired  for  a  year  to  one  Elizabetb 

before  the    Pook^  in  thc  parish  of  Povjick.     She  entered  on  such  service, 

of  the  year,  ^nd  scrvcd  till  Within  eight  days  of  the  end  of  the  t^m,  when, 

!?,«!!*!*"  ^^  account  of  some  difference  between  them,  she  gave  her  mis- 
master  at  '         o 

the  end  of  tress  warning  that  she  would  leave  her  service  at  the  end  of  thc 
and  the'*  7^*'-  The  mistrcss,  on  having  hired  another  servant,  by  reason 
master  di».  of  somc  impatient  behaviour  of  the  pauper,  discharged  het  from 
on  the  same  the  scrvicc,  but  paid  the  pauper  her  full  wages.  Tlie  patiper 
Wm  hi^fuU  accepted  the  wages,  and  accordingly  quitted  the  service,  and  left 
wages,  the  thc  parish  eight  days  before  the  year  ended;  bat  she  said  she 
ing  willing  vsrould  havc  scxvcd  hcr  year,  if  her  mistress  would  have  let  her. 
*h  '"^^*f  She  was  removed  by  an  order  of  justices  from  Po*uncl',  Wor- 
the  year,  cesUr,  to  St,  Philip  in  Birmingham ;  and  the  Sessions,  otl  appeiil, 
2"n~S«"  confined  the  order. 

by  dissolved  Bower  and  Webhi  in  support  of  the  order  of  Sessions.  Thc 
venTthe^'^  qucstion  is.  Whether,  under  the  circumstances  stated  in  the'case, 
servant's  ^^  scrvicc  for  thc  last  eight  days  was  dispensed  with  by  the 
settlement,  mistrcss)  or  whcthcr  the  contract  was  dissolved  bythe'intittxal' 
chlrgc^f "'  consent  of  the  mistress  and  servant  ?  They  admitted,  thkt  tf  the 
merely  a  servant  depart  for  any  reasonable,  cause,  as  in  R.  v.  Islip{d)f 
with  the  re-  whcre  he  went  to  a  statute  fair  three  days  before  the  expiration ' 
Sf  wr^clf  ®^  *^  y^**^*  though  against  the  master's  consent,  the  wrbngfu^ 
[^  T.  R.  act  of  the  master  in  refusing  his  assent  to  so  reasonablii  a  r^^libst 
4^«''i35i0  ^^^  "°^  prevent  the  servant  from  gaining  a  setilemcht.*    CW  if' 

a  master 
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tt  master  fraudulently  discharge  a  servant  just  before  the  expi-    1788. 
radon  of  the  year,  with  a  view  of  defeating  his  settlement,  as  in  ■ 

Eastland  v.  Westhorsky  (a),  that  likewise  will  not  defeat  the  set-  '^^l^ 
tlement.  But  where  there  is  an  acquiescence  on  the  part  of  the  The  inhabit 
servant  to  quit  the  service  before  the  end  of  the  year,  at  the  in-  stfpniLip 
stance  of  the  master,  in  such  case  the  contract  is  considered  to    >"  ^i^- 
be  dissolved  by  mutual  agreement;  and  the  servant  cannot  gain 
a  settlement.    In  R.  v.  Gresbam  (^),  where  the  master  insbted 
on  turning  away  his  servant,  and  threw  down  his  wages,  which 
the  other  took  up  and  then  went  away,  the  Court  held  that  the 
taking  up  of  his  wages,  amounted  to  an  assent  on  his  part  to  the  . 
dissolution  of  the  contract.    So  in  the  present  case,  the  assent  of 
the  servant  to  the  dissolution  of  the  contract  equally  appears 
from  her  accepting  her  wages  and  actually  quitting  the  service. 
This  case  is  distinguishable  from  that  of  The  JGng  against  Si. 
Barthfhmtw  by  the  Exchange  {c)^  where,  though  the  whole 
wages  were  pud,  and  the  servant  quitted  the  service  by  consent 
a  week  before  the  end  of  the  year,  the  Court  held  that  a  settle- 
ment was  gained ;  for  there  were  several  other  circumstances  in 
that  case  which  do  not  exist  in  the  present,  and  the  Court  seem- 
ed to  lay  great  stress  on  the  circumstance  of  the  master's  giving 
the  servant  half  a  guinea,  which  they  considered  in  lieu  of 
board-wages  for  that  week.    But  here  the  relation  of  master 
and  servant  was  absolutely  put  an  end  to  eight  days  before  the 
end  of  the  year.    The  fact  stated  in  the  case,  that  the  servant 
would  have  served  the  whole  year  if  her  mistress  would  have 
permitted  her,  does  not  vary  the  question ;  for  it  does  not  ap- 
pear that  she  insisted  on  staying,  as  in  Eastland  v.  Westhorsltf^ 
or  even  that  she  made  any  ofler  to  stay.    Neither  can  the  cir- 
cumstance of  thp  whole  wages  having  been  paid  make  any 
difierence,  because  the  contract  was  dissolved 'before  the  end  of 
the  year.    R.  v.  CastUcburch(d). 

Bearcnfii  contri.  The  principle  on  which  this  case  must  be 
determined  is  laid  down  by  Lord  Mansfield  in  the  case  of  The 
King  v.  St.  Bartholomew  by  the  Exchange^  wivnre  he  took  a  dis- 
tinction between  exceptions  in  the  contract,  and  dispensations 
with  the  service.  If  the  case  be  of  the  latter  description,  and  it 
be  bondfide^  a  settlement  may  be  gained  by  the  servant,  notWith- 
standing  he  is  not  in  the  actual  sendee  of  his  master  the  whole 
fear.    But  there  cannot  be  a  dissolution  of  the  contract  without 

{•)B^.%x%.       (^)  Antt,  I  vol  XOT.        i^CM4^       (i)  ^.rr.  £  C.  6« 

Vol.  II.  Tt  the    - 
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1788.    the  consent  of  both  parties.    Now  that  was  not  the  case  hoe  ^ 

but  on  the  contrary  U  is  stated  that  the  servant  was  wiUiog  ta 

^*^Jrf**  have  stayed  till  the  end  of  the  year,  if  her  misttfss  wouW  hate 

The  lohabi-  permitted  her.    The  circomstance  of  her  givioig  her  distress 

SLPHii^ip  warning  to  leave  her  at  the  end  of  the  year  is  an  additioiial 

id  BxR-    proof  that  she  meant  to  suy  till  that  tin^c.    And  the  impadent 

behaviour  of  the  servant  was  not  a  sufident  ground  to  discbaige 

her  before  that  time.    The  facts  tbcVefore,  in  this  caso^  only 

amount  to  a  di^ensation  of  the  service  by  the  mistiest  aad 

will  not  prevent  the  servant  from  giuning  a  setDlement. 

Silvester  was  to  have  argued  on  the  eame  side^  hot  vvas 
stopped  by  the  Court. 

AsHHURSTy  J.  This  W48  not  an  absolute  dissolutioQ  <d  die 
contract.  For  though  it  be  true  that  an  agreefnent  between 
the  master  and  servant,  before  the  enpiriition  of  the  yeai^  to 
put  an  end  to  ^e  service^  will  deleat  the  settlement;  yet  if  it 
be  not  a  voluntary  agreement  between  the  parties  to  pot  an  ead 
to  the  contract,  as  if  the  master  firaudukntly  tuvn  atuqr  the 
servant  with  a  view  of  preventing  bis  gaining  it  setdemcnl^  cr 
wrongfully  discharge  him  before  the  end  of  tbe\ytfadr,  that  will 
not  defeat  the  servant's  settlenient.  Now  in  the  present  casc^ 
I  think  that  this  was  a  mere  wrotigful  act  «f  the  mistress,  which 
was  submitted  ta,  but  mi  agreed  te,  by  the  servant.  It  appean 
by  the  case,  that  the  mistross,  op  account  of  the  servant^  be« 
baviour,  turned  her  awsiy,  but  paid  her  the  whole  wages,  on 
which  she  went  away.  But  we  cannot  infer  from  that^  tittt  it 
was  by  agreement  $  for  something  should  have  been  stated  10 
the  case  to  shew  that  it  >¥as  voluntary  on  the  part  of  the  seiv 
vant,  and  that  she  consented  to  a  dissolution  of  the  contract. 
But  as  far  as  we  can  collect  from  the  case,  it  is  to  be  infened 
that  the  servant  went  away  rather  in  consequence  of  tlie  wrong* 
ful  dismission  of  the  mistress,  than  by  her  own  consent;  &r 
she  was  desirous  of  serving  die  whole  year.  On  the  whde  I 
am  of  opinion  that  this  most  be  considered  as  a  dispensatioti 
with  the  service;  and  that  the  pauper  gained  a  settlcmeot  in 
Powick.  • 

BuLLBR,  J.  This  is  one  of  the  clearest  cases  of  a  di^wns»- 
tion  with  service  to  be  met  with,  whether  the  conduct  of  the 
servant  or  that  of  the  mistress  be  coosideBed.  For  it  appeaas 
that  neither  of  them  thought  that  she  could  put  an  end  to  the 
service.  The  servant  first  was  desirous  of  going,  and  g^ve  h^ 
mistress  warning  that  she  would  leave  her  at  the  en4  of  the 

7  year. 
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yesffy  beeause  she  was  conscious  that  she  coukl  not  go  till  that     1788. 
time.    Then  thr  miatreas  vished,  for  her  own  accommodation^ 


to  diamiaa  the  serrant  before  the  end  of  the  year;  but  she  was  ThcKiwo 
convineed'  tint  she  could  not  dissohe  the  contract  before  the  The  inhabi- 
end  of  the  year»  ami  therefore  paid  the  servant  the  whok  st!  Phiup 
yeai^s  wages.    Hiis  was  dispensing  with  her  service  for  the     >n^'^' 
rest  of  the  time.    The  case  of  The  King  v.  The  Inhabitants  of  **'''**°^"' 
Gresham  is  clearly  distinguishable  from  the  present.    Therci 
after  die  psoper  hul  been  in  service  a  quarter  of  a  year,  his 
master  insisted  on  turning  him  away^  and  threw  down  15/. 
which  was  all  that  was  due  at  that  time,  and  this  the  servant 
aoeeptedy  and  then  went  away.  There  the  contract  was  clearly 
put  an  end  to:  and  if  so,  it  could  not  be  revived  again  by  any 
subsequent  agreement ;  for  uriien  the  pauper  returnedi  it  was 
under  a  new  contract}  and  it  appears  that  the  pauper  thought 
himself  at  liberty  in  the  mean  time. 

Grose,  J.  It  is  clear  that,  if  the  servant  be  turned  away  by 
the  wrongful  act  of  the  master  before  he  has  served  the  year,  it 
will  not  prevent  the  pauper's  gaining  a  settlepient.  Now,  here 
this  is  either  the  wrongful  act  of  the  mistress,  or  it  is  a  dispen- 
sation with  the  sovice.  The  case  of  The  King  v.  Gresham  is 
distinguishable  fiom  the  present,  for  the  reasons  given.  This 
b  more  like  that  of  /i.  v.  The  Inhabitants  of  RicbtaonJ^a)^ 
where  the  pauper  left  his  service  thirteen  days  before  the  expira- 
tion of  the  year,  at  his  master's  request,  but  received  his  whole 
wages :  and  it  was  held  that  he  gained  a  settlement  by  such 
service. 

Rule  absolute  (i). 

(«)  J9trn  5.  C.  740.  (^)  Vide  it.  v.  The  InhabiUnu  of  Claybydo^r  P«t. 

4  vol  100  i  tliat  the  master's  turning  the  servant  away,  and  deducting  a  few  days' 
proportioo  of  wag^»  is  a  dissolution  of  the  contract  and  defeats  the  settlement. 


The  King  against  The  Inhabitants  of  St  Andrew,     samrjuy, 

HOLBORN.  7««»7th. 

rpWO  justices  removed  Mary  RMnsm  from  Si.  Catherine  ifg^^.^^ 
•*•    Creechurch  in   London  to  that  part  of  the  parish  of  St.  hired  at 
Andrew f  HoUom,  which  lies  above  the  bars,  in  the  county  of  ^^g'J  be 
Middlesex  i  on  appeal  the  Sessions  confirmed  the  order  of  justices,  discharged 
subject  to  the  opinion  of  this  0>urt  on  the  following  case.  days  before 

Mary  RoUnson  in  June  178a  was  settled  in  that  part  of  the  Jhtywf^ 

upon  the 
master's  becoming  a  bankrupt,  and  receive  the  full  year's  wagef ,  the  service  is  sufficient  to  give 
Him  a  fettlemeat.    [3  ikf.  lb  ^.  oo.] 

T  t  a  parish 
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tantsofSt. 
Andrew, 

HOLBORN. 


1788.     parish  of  Saint  Andrnv^  HMom,  which  lies  abo?e  the  bcr% 

■■  in  the  county  of  Middlesex^  by  hiring  and  serrice.     About  the 

agai^^t^  latter  end  of  the  same  month,  or  the  beginning  of  the  month 

ISrJofSt'"  ^^llo^^^gj  ^  ^^  IkixeA  as  a  nursery  maid  by  Mrs,  PatUr^  the 

wife  of  Christopher  Potter^  of  Saint  Margant^  Westnmutir^  at 

the  yearly  wages  of  eight  guineas }  she  continued  in  the  said 

service  till  within  four  or  five  days  of  the  ezpirarion  of  a  ycar» 

when  her  master  becoming  a  bankrupt,  and  the  messenger 

taking  possession  of  the  house,  her  mistress  discharged  her, 

paying  her  the  whole  year's  wages. 

This  case  standing  next  in  the  paper  to  that  of  St.  PUSpp 
Birmingham,  it  was  not  argued;  the  Court  being  clearly  of 
opinion  that  the  bankruptcy  of  the  master  did  not  dissolve  the 
contract  of  hiring  without  the  servant's  consent ;  and  that  the 
pauper  gained  a  settlement  in  St.  Margaret,  Westndnster. 

Both  orders  quashed 


Saturday f 
June  7th. 

Where  the 
/arm  was 
rated  and 
the  landlord 
paid  the 
rate»  and 
waa  allowed 
it  by  the 
tenant,  the 
tenant  did 
not  gain  a 
•ettlement, 
it  being  sut- 
ed  that  the 
ovencer  did 
not  icnow 
that  the  te- 
nant resided 
there. 


The  King  againstThe  Inhabitants  of  Llangammarch* 

rr^HE  pauper  was  removed  from  Llanvyrtyd  to  Uangam- 
-'^  march  /  and  in  support  of  the  order  of  justices  it  appeared 
to  the  Sessions  that  the  pauper  in  May  1778  rented  a  house  and 
lands  in  Uangammarch  at  5/.  per  annum :  no  agreement  was 
then  made  between  the  landlord  and  tenant  about  payment  of 
taxes.  The  house  is  called  Bryn  Frwst  or  Waynllvtyd,  and  the 
land  is  rated  to  the  poor's  tax  in  Uangammarch  by  the  name  of 
Wajnllvrfd.  He  lived  one  year  in  the  house,  but  pmd  no  taxes 
for  it.  In  September  1778  the  landlord  informed  the  pauper 
that  taxes  were  wanted  for  his  land.  The  pauper  desired  bis 
landlord  to  pay  them,  and  that  he  would  repay  him  the  same* 
In  fact  no  taxes  were  ever  paid  by,  or  demanded  from,  the 
tenant ;  but  it  appeared  that  the  landlord  paid  the  taxesy  and 
tluit  the  pauper  allowed  them.  The  overseer  of  the  poor  of 
Uangammarch,  who  received  the  taxes  from  the  landlord  for 
this  land,  knew  nothing  of  the  pauper;  nor  did  he  know 
whether  or  not  the  pauper  resided  at  this  farm  at  the  time.  The 
Court  of  Sessions  apprehending  that  the  tenant  was  properly 
rated,  and  had  paid  the  taxes  in  such  a  manner  as  to  gain  a 
settlement,  confirmed  the  order  of  the  justices. 

A  rule  having  been  obtained  to  shew  cause  why  the  older  of 
Sessions  should  not  be  quashed ; 

Bower 
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Btwer  and  LejeesUr  now  shewed  cause.    In  order  to  gun  a     1788. 
•ettlement  by  paying  the  pariah  rates,  it  is  necessary  that  the 


party  should  both  be  charged  to,  and  pay  the  rate.    Now  in   "^^^ 
the  present  case  both  those  circamstances  arc  to  be  collected.   The  inha- 
As  to  the  first;  it  is  not  necessary  that  the  occupier  should  be  whoaI 
rated  by  namti  if  the  house  itself,  or  the  occupier  of  it  generally,     •«^*«^"- 
be  rated,  it  is  sufficient.    In  R.  v.  Painstmck  (a),  the  tenant 
gained  a  settlement  by  paying  taxes  under  this  assessment, 
«  ITwfias  a^J,  or  tenant:"     Foster,  J.  held  it  a  sufficient  no- 
tice  to  the  parish,  though  the  tenant  were  not  particularly  and 
expressly  named  by  his  own  proper  name.    JFUmot,  ].  held  it  to 
be  equivalent  to  namuig  him;  for  he  said  that  it  was  not  neces- 
sary that  he  should  be  expressly  named.  And  Denison,  J.  thought 
that  rating  the  house  only  might  be  sufficient.     Rating  «  the 
occupier  of  Hoscof^  tenement*'  {V)  was  held  a  sufficient  designa^ 
tion  of  the  party.    So  also  «« late  L^wbridg/s  house**  in  .R.  v. 
fraliaU(c)i  where  Aston,  J.  said  **  it  is  clear  that  the  name  of 
«« the  occupier  need  not  be  inserted  in  the  rate.'*  The  fact  stated 
in  the  case,  that  the  overseer  did  not  know  the  pauper,  can* 
not  make  any  difference;  it  is  sufficient  if  he  were  known  by 
the  parish  to  be  the  occupier  of  this  house.    Then  as  to  the 
payment:  this  was  a  substantial  payment  by  the  pauper:  for 
though  it  were  made  by  the  hands  of  the  landlord,  it  was  al- 
lowed to  him  by  the  tenant.    And  it  would  be  a  great  hardship 
if  payment  by  any  other  person  would  prevent  the  occupier, 
who  is  rated,  and  who  really  allows  the  rate,  from  gaining  a 
settlement, 
CaUecott,  contri,  was  stopped  by  the  Court. 
AmHURST,  J.    The  circumsunce  stated  in  thb  case,  that  the 
overseer  did  not  know  the  pauper,  nor  whether  he  resided  on 
this  farm,  distinguishes  it  from  the  cases  cited.     The  ground  of 
the  determination  in  R.  v.  Painstmck  was  the  notoriety  of  the 
occupancy.    For  when  Mr.  J.  Denison  thought  that  rating  the 
house  only  might  be  sufficient ;  he  added  «  For  the  parish  could 
«  not  but  know  who  was  the  occupier.**    That  indeed  is  the 
natural  presumption :  but  we  cannot  presume  against  the  facts 
of  the  case;  and  here  it  is  expressly  stated  as  a  fact,  that  the 
overseer  knew  nothing  of  the  pauper,  or  whether  he  resided  at 
this  farm.    The  reason  why  a  party  gains  a  settlement  by  pay- 
ing taxes  is,  because  it  is  an  admission  by  the  parish  that  he  is 
an  inhabitant  of  that  parish.    There  is  no  foundation  for  tho 

M  Jvrr.  S.  C.  46s,        W  8  MU 18.  cited  in  a  J9«rr.  Z0(».        (0  CaU  jj. 

distinction 
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1788.  distinction  which  h^s  been  taken  between  the  knowledge  <f  the 
— —  overseer  and  that  of  the  parish  at  large  %  for  the  oTerseets  are 
'^^  ^^*  the  trustees  for  and  transact  the  business  of  the  parxsh,  and  tfaej 
The  inha-  ought  to  know  the  state  and  condiuon  of  the  inhabitants.  And 
Lt^oAM-  indeed  if  we  could  presume  either  way,  it  would  rather  be  diat 
MAicB.  ihe  parish  even  did  not  know  that  the  pauper  resided  in  this 
farm. 

BuLLER,  J.  The  pooi^s  rate  is  a  tax  on  the  occupier.  If 
therefore  the  house  be  rated,  it  is  primd  facie  a  rate  on  the  oc- 
cupier, but  it  is  not  conclusive ;  thea  it  is  necessary  to  look  at  tbe 
facts  in  the  case.  If  the  overseer  call  on  the  occupier  for  the 
rate,  and  he  pay,  that  shews  that  he  ibtoided  duit  he  siiould  pay. 
But  here  it  is  expressly  suted,  that  the  overseer  did  not  know 
that  he  was  an  inhabitant;  and  it  is  also  stated^  that  he  went  to 
the  landtord,  and  received  the  rate  from  him. 
Gbosb,  J.  of  die  same  opinion. 

Rule  absohrte. 


fo^d^Jda.  TPHIS  was  afi  action  bn^  ca^  for  dilapidations,  tried  be- 
tioiwof  a  -*•  fore  Ashhurst^  J.  at  the  last  assizes  for  the  county  of 
houM^may  Camhri4ge,  when  a  verdict  was  found  for  the  plaintiff  with 
ed'b**a?u°I  ^*°**8^*  ^6^t.,  subject  to  the  opinion  of  the  Court  on  the  fiJ- 

ceeding  pre-  lowiug  CaSC  : 

^afns7iut  '  ^"8  iii/ify  Vin.  after  the  dissolution  of  the  monastery  of 
predeceuor.  £/«  by  Icttcrs  patent  dated  the  loth  of  September  I C41,  founded 
of  the  and  endowed  a  deanery  and  eight  prebends  in  the  cathedral 
l^r^oWdc  c'^^^c^  ^^  -E/p,and  assigned  mansion-houses  to  the  dean  and  prc- 
that  the  re-'  bcndarics.  The  defendant  held  one  of  the  said  prebends  for 
r^X*rfJJ  fifteen  years,  and  was  during  that  time  seized  of  the  prebeiSal 
prebendaries  housc  thcrcunto  belonging,  with  the  appurtenances:  and  on  the 
their  houses  27th  of  February  1787  the  defendant  resigned  the  said  prebend, 
l^^r^  and  was  succeeded  therein  by  the  plaintiff.  At  Ae  time  of  the 
upon  their  said  resignation,  the  said  prebendal  house  with  the  appurtenances 
pair"heir'  ^^^  out  of  repair,  and  the  sum  necessary  to  piit  the  same  into 
at  their       tcnantablc  repair  was  167/.  of  which  sum  the  materials  would 

costs;  but       .  *  , 

the  materials  cost  1 1 6/.  and  the  workmanship  51/.    Eling  Charles  the  Second 

are  to  be  • 

supplied  out  of  the  funds  befenging  to  the  church,  and  the  charges  of  the  woAminship  only  are  to 
be  borne  by  the  prebendaries.  On  a  question,  'Whether  a  succeeding  prebendary  ihouU  recover 
against  his  predaeessor  the  Mlcttiaiau  of  repairs  vaating,  or  the  amotuit  of  the  mtJtiMBalup 
poly?  ike  Court  thought  it  reasonable  that  he  should  recover  the  amount  of  the  wotkmaiuhip  only  \ 
a^d  held  that  the  c^uich  were  i(ill  bound  to  tupp^  the  matexUt. 

by 
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i>7  letjters  patent  ef  the  i8th  year  of  his  reign,  and  in  the     1788. 
year   1666,  gave  to  the  chapter  of  Ely  a  body  of  statutes 


[Prottt,  isrc.{a)^;    the    i6th  chapter  of  which  provides  as     F^^^^ 


CLIFFK 


follows :  De  officio  receptoris.    Statuimus  ut  qui  ad  officium      agamst 

reccptons  adsnmitur   omnes  pecunias  et  reditus  terrarum  ct    .^ 

tenementorunii  etdebita  omnia  ad  ecclesiam  nostram  pertinentia  ^^/^ '  ^  '  ^^/  ' ' 

colligat  et  recipiat;  et  stipendia  omnia  prout  in  statutis  nostris  '^■^■ 

assignantur  tempore  suo  numeret  ct  solvat,  tarn  quse  8inguli8«^f»^-'/^«.»*-y»<^ 

anni  terminis  omnibus  numcranda  sunt,  quam  quae  sub  anni*^  ^  J'^  f.'J^y. 

exitum  pro  difidentill  sunt  solvenda ;  receptoris  etiam  cura  erit 

omnibus  dictse  ecclesix   bonis   diligenter  prospicere  aedifici- 

orumque  externorum  ruinis  necessariis  reparationibus  opportune 

suecurrere,  et  terns  ac  tenementa  visitare.    Ad  eundem  perti- 

nebit  sarta  tecta  templi  facere  et  domos  omnium  ministrorum 

eeclesise  nostrae,  pneterquam  decani  et  canonioorum,  cum  con- 

ttlio  decani,  aut  eo  absente,  vicedecani  resarcire,  et  restaurare, 

quoties  iOorum  necessitas  postularerit,  et  quicquid  ad  templi  et 

chori  omatum  necessario  pertinebit  comparandum  providere,  ma- 

iiriam  prsierea  it  lignum  adificationi  apium  diligentir  servandum  cu^ 

rMis  prospiciat  etiam  sedificits  decani  et  canonicorum,  quae  si 

moniti  non  resarciant,  ipse  iltorum  itipendio  resarcienda  curaUt, 

Porro  ut  decani  et  canonicorum  xdes  melius  diligentiusque  in 

posterum  reparentur,statuimus  ut  tnateriam  qmmcunq;  mcessariam 

nparationi  prsdicta  eccksia  suppeditet  judicio  decani  et  receptoris ; 

ixpensai  vero  eperis  totius  circa  hujusniodi  reparationes  decanus 

IB  aedibus  suis  reficiendis  et  canomci  lifigulif  zri  rationein  eprum 

aDdtbtts  reparandis.  sumptus  facient :   curam  dcnique  habebit 

sacrarii,  vasibus  etiam  vestibusque  sacris,  et  monumcntis  omnibus 

hauAnegllgcmer  scnrandis  opcram  dabit ;  quae  omnia  sesc  fide-  I 

lite*  et  4iaigcntcr  obscnraturum,  tactis  sacrosanctis  Evangeliis, 

coram  iis,  ^ui  ipsum  degerunt,  jurabit.    Is  ab  ecclesia  pro  officii  | 

adfloSflistratione  deeem  libras  peccijMet.  | 

This  body  of  statutes  has  been  acted  under  by  the  chapter  ever  | 

wice  tiie  time  that  the  same  was  given ;  and  the  several  members 
of  the  church  take  an  oath  to  observe  them  at  their  admission  ; 
and  as  to  dK  pvebendal  houses  in  particular,  they  have  been 
usually  repaired  in  the  manner  pointed  out  by  this  chapter. 

N6  appKcatioR  hat  been  made  to  the  dean  or  treasurer  for  any 
materials  or  »Mowance  in  respect  of  the  repairs  in  question  by 

(«)  The  preamble  recited  that  Hmry  the  Eighth  had  pnsL  itatutes. 

either 


Rad« 

CUfFE 
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1788.    either  the  plaintiff  or  d^e  defendant;  nor  have  any  materials 
been  provided^  or  allowance  made  towards  the  same. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
^fQ*"^  plaintiff  be  entitled  to  recover,  and  how  much  ?  If  the  plaintiff 
be  not  entitled  to  recover,  then  a  verdict  is  to  be  entered  for 
the  defendant.  If  the  plaintiff  be  entitled  to  recover  for  the 
value  of  the  workmanship  only,  then  a  judgment  is  to  be  entered 
for  51/.  If  the  plaintiff  be  entitled  to  recover  for  both  work- 
manship and  materials,  then  the  verdict  is  to  stand. 

Wilson^  for  the  plaintiff,  contended,  first,  that  a  prebendary' 
as  such  is  liable  by  the  general  law  to  the  same  suits  for  dilapi* 
dations  as  any  other  ecclesiastical  person.    And,  secondly,  that 
the  statutes  by  which  the  church  of  Ely  is  regulated  make  no 
alteration  in  the  common  law  right*    As  to  the  first,  the  reason 
of  the  liability  equally  applies  to  all  ecclesiastics;  it  is  but  rea- 
sonable that  he  who  has  the  use  and  enjoyment  of  the  house 
ought  to  repair  it.  Indeed  if  there  be  any  difference,  the  reason 
is  stronger  against  a  prebendary,  because  he  has  less  duty  to  per- 
form than  other  ecclesiastics.    There  is  no  case  in  which  this 
question  has  come  immediately  in  point  in  a  common  law£>>ttrt: 
but  the  constant  course  of  pleading,  which  has  been  adopted  in 
actions  of  this  nature,  is  a  strong  circumstance  to  prove  the  lia- 
bility of  prebendaries  to  repair.    In  Lutw.  116,  117.  are  two 
precedents  of  declarations,  on  which  judgment  was  given,  which 
were  actions  against  vicars  for  dilapidations ;  and  they  state  that 
93X  prebendaries^  rectors,  vicars,  btc.  are  bound  by  law  to  repair, 
l^c.    In  Dc»  Sand's  case  (/i),  on  an  application  for  a  prohibition 
to  the  Spiritual  Court  to  stay  the  proceedings  there  in  a  suit  for 
dilapidations  against  a  prebendary  of  WeUs^  it  appeared  that  there 
were  eight  prebends,  and  eight  prebendal  houses,  belonj^ng  to 
that  church,  but  np  house  in  certain  was  allotted  to  each  pre- 
bend, the  bishop  having  the  privilege  of  assigning  to  each  what 
house  he  chose.  It  was  objected,  that  the  house  in  question  was 
no  part  of  the  prebend;  but  the  Court  held,  that  when  the  bi« 
shop  had  assigned  a  house,  it  became  part  of  the  prebend,  and  that 
the  prebendary  was  liable  to  a  suit  for  dilapidations.  As  therefore 
the  Court  refused  to  grant  a  prohibition,  there  is  no  reason  why 
a  prebendary  should  not  be  liable  in  a  common  law  Court.   Se- 
condly, If  then  the  defendant  be  bound  by  the  g^eial  law  to 
A(5  repair  of  the  prebendal  house,  it  is  incttmbfnt  on  him  to 

W  Sim,  ISI, 

shew 
6 
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shew  that  the  pnmsions  of  the  common  law,  and  also  the  suit     1788. 
in  the  Spiritual  Court,  for  dilapidations,  arc  taken  away  with  re-  ■ 

•pect  to  the  church  of  Efy  by  the  statutes.  From  the  time  of  ,  ^^^ 
Hen.  8.  till  the  reign  of  Cbarks  the  Second,  the  church  of  Ely  tiguma 
was  in  the  same  situation  with  all  other  churches  %  and  every  ^^^* 
prebendary  thereof  might  have  brought  an  action  against  his 
predecessor  for  dilapidations.  Then  if  it  had  been  intended  to 
lake  away  such  a  right  by  the  statutes  given  in  the  reign  of  CharUs 
the  Second,  the  framer  of  them  would  have  expressly  taken 
away  that  right:  but  he  has  not  done  so;  and  such  a  right  is 
not  to  be  taken  away  by  implication.  The  usage  stated  in  this 
case  may  be  laid  entirely  out  of  the  question  %  for  it  is  only  stated 
that  the  prebendal  houses  have  been  usually  repaired  in  the  man- 
ner pointed  out  by  the  latter  statutes,  which  still  leaves  the 
question  open,  what  is  the  construcdon  of  those  statutes.  But 
whatever  construction  may  be  given  to  them  as  between  the 
incumbent  and  the  church,  they  were  not  intended  to  take  away 
the  common  law  right  which  the  'successor  has  against  his  pre- 
decessor for  dilapidations.  The  object  of  these  statutes  was 
only  to  apply  more  particularly  the  law  of  Otboioftf  made  in  the 
rdgn  of  Henrj  the  lliird,  for  compelUng  ecclesiastical  persons 
to  repair  their  houses.  2  Burrfs  Ecc.  Law,  129.  For  they 
provide  that  the  treasurer  shall  warn  the  dean  and  prebendary  of 
his  house  being  out  of  repair,  and  order  it  to  be  repaired  if  the 
prebendary  neglect  it,  and  that  the  expense  shall  be  deducted 
out  of  his  salary.  The  statutes  do  not  speak  of  any  benefit  to 
be  given  to  the  dean  and  prebendaries;  The  recital  to  the  sta- 
tutes is,  that  the  houses  may  be  more  speedily  repaired;  and 
for  that  purpose  it  declares  that  a  stock  of  materials  shall  always 
be  provided  fit  for  immediate  use.  But  that  only  means  that 
the  dean  and  chapter  should  otder  the  work  to  be  done,  but 
-that  the  expense  should  be  borne  by  the  person  for  whose  benefit 
it  was  done.  For  the  expression  «  expensas  vero  operis  totius,^ 
means  tie  nvhole  expense,  and  not  merely  the  workmamlnp  /  so  that 
though  the  church  were  always  to  have  the  materials  ready  for 
the  repairs,  yet  the  expense  was  to  be  entirely  borne  by  him 
whose  house  was  repaired.  But  even  if  it  were  intended  to 
give  some  advantage  to  the  prebendary,  not  only  in  the  first 
instance,  but  ultimately,  still  that  is  oxily  an  advantage  which, 
like  all  others,  may  be  waived:  hpt  the  common  law  obligation 
Still  remains.    This  advantage  might  have  been  taken  by  the 

defendant 


634  CASES  IN  TRINITY  TERM, 

1788.     defendant  durii^  his  tncumbencjFi  but  his  vaiviBf  dot  advantage 
doea  not  make  him  leas  liaUe  to  his  aacceaaar^  arlio  haa  a  ligkt 


Rad*      to  gull  ^  house  in  complete  repaii.    At  all  evtata  this  prava. 

minst  aion  doea  not  apply  to  tl^  cade  oif  a  vaeancy;  the  word^  <<  ^ 
*  c(  iilorum  st^endw  ritardtnJa  eurMt^^*  otiljr  aelate  to  repaira  dor- 
ing  the  incumbency;  otherwise  the  expense  coald  not  be  de- 
duc^ted  out  of  die  salary.  And  as  the  statute  givea  an  enoou- 
ragemeat  to  rq>air  immediately,  if  the  pvebendary  neglect  to  take 
advantage  of  it  at  the  time,  so  £ur  from  its  ezcusi]:^^  him  froaa 
any  obligation,  he  is  the  more  culpable.  And  as  by  the  com- 
mon kw  a  prebendary  has  right  to  find  his  house  ift  repair^  aaid 
to  have  the  quantum  of  dili^dationa  estimaied  by  a  jury»  a  i 
trary  construction  of  the  statutes  wilt  subject  him  to  the  ii 
venience  of  having  those  damages  estimated  by  the  dean  and 
chapter:  besides  it  is  a  mutual  advantage:  both  parties  have  a 
right  to  have  that  qiHantum  ascertained  by  a  jury. 

Graham^  ioit  the  defendant.  First,  This  actioii  does  not  Ke 
against  the  defendant  as  a  prebendary  of  the  church  of  Eif.  Sc* 
condly.  But  if  it  do,  the  plaintiflF  can  only  recover  damages  in 
this  case  to  the  amount  of  the  workmanship.  First,  No  ease 
can  be  found  in  which  an  action  by  a  prebendary  against  his  pre- 
decessor for  dilapidations  has  been  entertained  in  a  C^urt  of  law. 
The  cases  which  have  been  cited  to  prove  this  position  are  not 
adequate  to  the  purpose  for  which  they  were  produced.  They 
are  actions  against  vicars;  and  the  bare  recital  in  those  dedans 
tions  of  the  law  that  prebendaries  are  bound  to  rqpair  is  not  sufc 
cient.  In  Jones  v.  HM  (a),  it  was  even  doubted  by  FoUenfm^  aad 
Ventris^  J.  whether  such  an  action  as  the  present  lay  against  the 
parson  or  vicar  for  dilapidations,  who  were  of  opinion  that  the 
'  only  remedy  was  in  the  Spiritual  Court ;  but  when  it  was  aigued  a 
second  time,  judgment  was  given  for  the  plaintiff,  PdUt^  aad 
Tentris^  J.  being  then  dead.  But  no  case  has  ever  extended  the 
common  law  action  to  prebendaries.  And  there  is  no},  the  sayie 
reason  for  allowing  this  action  against  prebendaries  as  against 
rectors  and  vicars,  for  they  arq  in  their  nature  more  like  the  fel- 
lows of  colleges,  whose  houses  and  chambers  are  repaired  by  the 
corporation.  Arid  there  is  an  additional  reason  in  this  case  why 
a  prebendary  of  this  church  should  not  be  Gable,  because  special 
provision  is  made  for  the  repair  of  the  prebendal  bouses  by  the 
constitutions  of  the  church«  This  church  was  raised  out  (Xf  the 
(«)  3  Itv*  s68. 

spoils 


IN  THE  TwHOTr-EraHTH  YfiAR  Of  GEORGE  III.  ^35 

•Iioilsand  roinsof  the  monastery  atJSfyhfKm^HmfyAeSi^ML     1788. 

How  k  was  ttadoiibtedly  coinipeleiit  tohim  t©  annex  such  con^  

4itions  to  fbe  church  as  he  pt^d.  And  it  ap^ea^s  that  iftwfy  ^^^ 
the  Eighth  gave  a  code  of  laws  for  the  reguhftion  of  the  diurch,  ^t'I^i 
whith  being  found  insufficient  for  all  purposes,  a  new  set  ^  stit"  ^  ®'''** 
tttlies  was  gtfenin  the  reign  of  CAarA/ the  Second,  which  makes 
a  specific  provision  for  all  the  purposes  of  repairs.  UMcr  these 
statfttes  it  was  the  duty  of  the  receiver  to  inspect  the  pcebendal 
houses,  to  see  what  repairs  were  necessary,  a^  to  provide  such 
materials  as  were  proper  in  the  judgment  of  the  dean  andchap- 
iwr.  This  shews  that  the  dean  has  a  general  superintembnce 
over  the  buildings  of  the  church;  and  when  the  repairs  are 
finished,  if  the  prebendary  for  whose  use  diey  were  made  do 
not'  pay,  the  receiver  is  empowered  to  deduct  the  txpease  out  of 
the  stipend  allotted  to  him.  Therefore,  if  the  dean  and  receiver 
had  discharged  thdr  duty  during  the  late  incumbency,  this  case 
could  never  have  arisen;  for  they  might  have  compelled  the  fate 
prebendary  to  repair  by  deducting  the  expense  out  of  his  stipend. 
But  though  they  have  lost  that  opportunity,  it  does  not  fioUow 
that  the  plaintiff  cannot  still  compel  them  to  repair.  If  00,  he 
will  not  sustain  any  injury  by  not  recoverfaig  against  the  de- 
fendant ',  the  dean  and  chapter  must  sufler for  their  neglect;  they 
must  now  order  these  repairs  to  be  paid  out  of  the  general  futid 
of  the  chorch,  instead  of  deducting  it  from  the  stipend  of  the 
bte  incumbent.  Secondly,  If  the  plaintiff  has  his  common  law 
remedy,  at  least  it  is  so  far  taken  airay  by  the  statutes  of  the 
church  of  JS/f  as  respects  the  value  of  the  materials  necessary  for 
the  repairs.  The  construction  of  the  passage  *'  if^emas  im^ 
<<  MuKf  (j^rrtr,  Cffr.**  cannot  be  supported^  for  <<  ^i**  as  <^ 
posed  to  ^  nutUnJ^  can  only  mean  ivorkmanship^  AM  if  the 
Court  should  determine  that  the  defendant  is  liable  for  the  ma* 
terials  as  well  as  the  workmanship,  this  inconvenience  would 
follow;  either  the  dean  has  a  discretionary  power  of  supplying 
those  maiterialst  or  it  is  compulsory  on  him  to  do  so.  If  tl^ 
fermer,  kaowiiig  that  a  common  law  action  mi^t  be  main* 
tained  a^inat  the  former  incumbent,  the  dean  would  in  every 
instance  sefuse  to  supply  the  malmrials,  and  drive  the  party  to  his 
oommon  law  remedy;  the  oanscquence  of  which  would  be  that 
the  fund  aUotted  to  the  repairs  of  the  prebendal  houses  would 
go  to  an  accumulation  of  the  fund  of  the  society;  and  as  by  one 
of  the  statutes  certain  stipends  are  aUotted  to  the  prebendaries,      ^ 

and 
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1 788.     and  the  surplus  pf  the  fund  is  directed  to  be  divided  in  moiedes 
—  between  the  dean  and  the  prebendaries,  it  would  be  an  induce- 


^^^  ment  to  the  dean  to  refuse  to  do  his  duty,  as  he  would  dcriTC  an 
agaiiui  advantage  from  that  accumulated  fund.  If 'it  be  compulsory  on 
DX)ti.t.  the  ^can,  then,  notwithstanding  the  judgment  of  thb  Court 
against  the  defendant  for  the  whole  expense,  the  plaintiff  would 
have  a  right  to  call  on  the  dean  for  the  allotment  of  the  materialsi 
who  would  be  bound  to  furnish  them;  and  thus  the  plaintiff 
would  recover  a  double  satisfaction. 

Wilson,  in  reply,  was  desired  by  the  Court  to  confine  Mmsclf 
to  the  second  point.  As  to  the  plaintiff's  recovering  a  double 
satisfaction;  if  the  provisions  in  the  statute  apply  only  to  the 
case  of  an  incumbency,  and  not  to  a  vacancy,  the  dean  need  not 
pay  any  attention  to  any  application 'which  the  plaintiff  may 
make  after  he  has  obtained  the  judgment  of  this  Court  against 
the  defendant  for  the  whole  expense.  But  even  if  the  dean 
were  to  ^llow  the  necessary  materials  to  the  plaintiff  after  the 
judgment  4>f  this  Court. in  his  favour,  the  plaintiff*  must  dien  be 
considered  as  a  trustee  for  the  late  incumbent,  and  would  be  an- 
swerable to  him  for  the  amount  of  what  he  so  received. 

AsHHURST,  J.    With  respect  to  the  law  of  this  question, 
namely,  whether  an  action  on  the  case  will  lie  against  a  preben- 
dary for  dilapidations,  I  cannot  entertain  any  doubt  about  it 
The  form  of  declarations  in  these  kind  of  actions  is  very  mate- 
rial in  a  case  where  no  direct  determinations  can  be  found  one 
way  or  the  other;  for  the  form  of  legal  proceedings  is  evidence 
of  what  the  law  is.    And  we  find  the  form  to  be  in  this  case 
that  2U  putendaries,  rectors,  vicars,  Csfr.  are  bound  by  hw  to 
keep  their  houses  in  repair.    And  indeed  it  is  an  obligation  on 
them,  both  in  point  of  morality  and  of  policy,  that  their  succes- 
sors should  not  sufier  by  the  neglect  of  their  predecessors;  and 
therefore  the  late  incumbent,  or  his  executors,  must  make  good 
to  the  successor  any  damage  which  he  may  thus  sustain.    The 
only  question  then  is,  supposing  this  to  be  a  general  obligation 
in  law,  whether  there  be  any  thing  particular  in  this  case,  on  ac- 
count of  the  provisions  in  the  statutes  of  the  church  of  £/f  rela«r 
tive  to  the  repair  of  their  buildings,  which  takes  it  out  of  thi 
general  rule.    Now  the  statute,  which  directs  the  dean  and 
chapter  to  provide  the  necessary  materials  for  the  repairs,  tozj 
operate  on  the  discretion  of  the  Court  as  to  part  of  this  demand. 
lliere  would  indeed  be  no  hardship  on  the  defendant,  if  be  were 

obliged 
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obliged  to  make  amends  for  the  whole  ;  for  it  was  owing  in  part     1788* 
to  his  neglect  that  his  bouse  was  out  of  repair:  but,  however,  ■ 

there  was  a  neglect  in  oflier  parts  of  this  body,  namely,  the  dean  ^^^^ 
and  the  receiver,  whose  duty  it  was  under  these  statutes  to  at-  JJ^*" 
tend  to  the  repairs  of  the  prebendal  houses.  ,  Therefore  there 
is  no  reason  why  they  who  have  been  guilty  of  this  neglect, 
should  be  excused  from  contributing  what  they  were  bound  to 
do  I  so  that  the  true  justice  seems  to  be  that  the  plaintiff  should 
recover  against  the  defendant  the  amount  of  the  workmanship, 
and  that  the  dean  and  chapter  should  furnish  the  necessary  ma* 
terials. 

BuLLBR,  J.  The  first  question  is^  Whether  there  be  any  dis* 
tinction  in  point  of  law  between  a  prebendary  and  any  other  ec- 
clesiastical person,  as  to  bis  liability  in  this  sort  of  action.  I  am 
clearly  of  opinion  that  there  is  not.  The  two  cases  cited  from 
Luhvjcbe  are  very  material  \  for  precedents,  which  have  pre- 
vailed for  a  century  past,  are  strong  to  shew  what  the  common 
law  is ;  and  in  those  it  is  stated  that  prebendaries,  as  well  as 
tectors,  tffc.  are  bound  by  law  to  repair.  And  with  regard  to 
the  case  in  Skinner  i  though  that  were  only  a  swt  in  the  Eccle- 
siastical Court,  yet  it  is  a  snrong  authority  in  this  case :  for  there 
is  no  difference  whether  the  proceedings  for  dilapidatbns  be  in 
the  O>mmon  Law,  or  the  Spiritual,  Courts ;  though  the  remedy 
in  the  former  is  more  eflfectual.  It  is  certainly  true,  as  the  de- 
fendant's counsel  has  stated,  that  in  rimes  past  a  considerable 
doubt  had  been  entertained  whether  this  sort  of  acrion  could  be 
maintained  at  all  against  any  ecclesiastical  persons.  But  the  ac- 
tion is  now  grown  into  common  use ;  and  since  the  time  of 
LeviftZp  it  has  not  been  doubted  but  that  the  action  lay  against 
prebendaries  as  well  as  against  any  other  ecclesiastics.  And  there 
is  no  dictincrion  whether  the  action  be  brought  against  the  exe- 
cutor of  t)ie  former  incumbent,  or  against  the  former  incumbent 
himself,  who  has  other  preferment.  The  next  question  then  is. 
Whether  under  these  statutes  the  plaintiff  be  enritled  to  recover 
the  full  amount  of  the  expense  which  he  will  be  put  to  by  rea« 
son  of  the  house  being  out  of  repair,  or  only  the  amount  of  the 
labour.  Now  it  seems  to  me  that  it  will  be  a  very  lenient  de- 
termination for  the  defendant,  if  we  only  allow  to  the  plaintiff 
the  amount  of  th«  workmanship :  for  I  think  it  is  a  considerable 
doubt  whether  the  cfiect  of  the  statute  in  question  is  any  thing 
more  than  that  of  a  provision  in  a  lease  that  the  tenant  shall 

repair. 
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1 788.    PBfuhAe  lord  finding  timber ;  if  the  tenant  apply  for  the  tim- 

b«r,  iim  lord  most  aUaw  it;  bi|t  the  not  providiag  the  timber  i» 

c^£     ^  aPS'w  to  an  action  brought  for  not  repairing  if  no  applica^ 
^^ainMt     tion  he  made  by  the  tenant  befotse  the  action  is  brought.    Now 
^^^*''''   hera  theitf'Je  a  particuUr  fund  for  the  materials.    The  fim 
thing  directed  to  be  done  by  the  ^atutes  is,  that  the  receiver 
shall  eiamine  the  houses  of  the  dean  and  prebendaries»  and  see 
^siM  vepaiisave  urantiog^andif  they  do  not  repair,  when  called 
upon,  the  receiTcr  is  to  order  the  repairs,  and  to  deduct  the  ex- 
pease  of  it  out  of  their  stipends  $  and  then  the  statute  provides, 
that  the  materials  shall  be  found  by  the  church,  such  as  shall 
be  Himight  necessary  in  the  judgment  of  the  dean;  and  therc- 
fott  they  should  have  f cqiurcd  the  defendant  to  repair  duripg 
Itts  incunriicscy.    But  I  agirce  with  my  brother  JUbburtU  that 
the  plaintiff  may  now  c^  upon  the  dean  and  the  receiver  to 
supply  the  materials;  for  no  time  is  limited  within  which  the 
aqqdicatioB  is  to  be  made ;  the  words  of  the  statute  are  general  1 
nttther  is  there  any  distinction  tahen  between  the  cases  of  a 
vac^moy  and  iocambency«    As  therefore  the  chuirch  has  been 
gwkyof  a  neglect,  it  is  not  reasonable  that  they  should  be 
excused  from  furni^i^  the  materials  out  of  the  fund  appiopri* 
aieifor  the  purpose.    And  it  wiU  be  no  answer  for  them  to  saf 
tbat  the  pbintiff  is  entitled  to  recover  for  dilapidations  either  m 
the  Spiritual,  or  Common  Law,  Courts ;  for  it  mupt  be  consider- 
ed against  whom  he  is  entitled  to  reooven  and  if  the  dean  and 
chapter  fufnish  the  nnterials  necessary  for  the  repairs,  he  will 
have  no  right  to  eaU  on  die  predecessor  for  the  amount  of  those 
matejials. 

Gbosb,  J.  I  have  no  doubt  but  that  this  action  may  \^ 
flduntained  agitin^  a  psdiendary  as  well  as  against  any  otbtf 
eedesiastical  persMU  But  the  statutes  by  which  the  chiifch  of 
SIji&  governed  make  a  ^reoce  in  dMS  case.  They  direct  that 
the  receiver  shall  eiamine  the  buildings  helonging  to  the  desn 
and  pvebendariesi  and  give  them  notiee  to  r^air>  providii^  ^ 
«  matgriom  mceuariam!^  These  is  a  difference  between  the.  ex- 
pense of  repairing  the  church  itself,  and  the  prebendal  houses ; 
in  the  one  case  the  whole  expense  ia  to  be  borne  by  the  dean  and 
chapter,  in  the  odier  tkey  ase  only  to  provide  the  materials. 
Therefore  as  it  is  the  duty  of  the  receiver,  as  soon  as  he  peiceive* 
any  house  to  be  out  of  lepair,  to  simply  die  necessary  materiab» 
tfce  inownlMntia  powiwusiahas  no  eKcitse  for  not  repairing*  ^ 


Raa- 
currc 
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Aou^  the  receiver  did  not  cfibr  the  naterab  in  diU cmc^  yot  ilM. 
die  incumbent  miglit  haiK  ippUed  &>r  diem,  and  tbe  dean  and 
chapter  were  bound  to  furnirii  tfaem*.  And  is  Ac  pvtfcnt  in- 
cumbent is  still  emitkd  to  those  materials  to  which  his  prede-  ^F"*^ 
cessor  had  a  right,  I  am  of  opinion  that  the  plaintiff  should  only 
recover  against  the  defendant  the  amount  of  the  workmanship. 
Verdict  to  be  entered  for  the  plaintiff  for  5  lA 


^IB^pqgfgga.  |lr  ..   l.ilUI  im  If 


.Cecil  against  Brigges,  Bart  M9mi0s, 

The  saaie  ngaimi  the  same. 

%£jOtLT  iAitmsA  a  »ile  to  shtf^  cause  why  these  two  ac-  if  two  ac- 
tions  should  not  be  consolidated,  because  they  were  both  tZ^ihj 
in  ajjun^i  the  cause  of  action  arose  kidie  same  county;  the  *^I^^ 
writs  in  both  actions  woe  sued  out  on  die  same  day;  and  the  Uietame'^ 
defendant  had  been  held  to  bail  in  bdth.    The  rule  Ukewise  ^^^Z^^ 
caUed  on  the  plaintiff  to  shew  cause  why  he  should  not  pay  the  naybejoio- 
ooMof  this  applioatim.  t^^l 

.  /iMr.aow-shewedcaiise,aMS^  that  it  W1M  not  necessary  ^^ 
that  the  plaintiff  should  in  all  cases-coasoUdale  his  several  causes  the  Coatt  * 
of  action,  though  they  weie  <tf  the  same  nature,  and  accrued  at  ^^^^^^ 
the  same  time ;  fpr  althoi^gh  his  witnesses  to  prove  one  contract  to  coiuoU. 
nugbt  be  able  to  attend  the  first  Assiaes,  yet  pethaps  a  macerial  f^^^ 
witness  to  prove  the  second  cause  of  acnon  might  be  absent.  |^!;^^£^ 
Such  an  q»plioatioo  was  never  made  before ;  and  the  Court  wiU  tunu^ 
not  readily  grant  the  piesent,  inasmuch  as  it  will  unnecessa- 
rily thiow  a  difficulty  in  the  plaintiff's  way  of  pursuing  his  ri^t 
of  action.    At  all  events,  however,  the  hitter  part  of  the  nile» 
respecting  the  costs,  must  be  discharged.    But 

Hke  Cmsrt^aid,  That,  as  by  the  rules  of  law  the  phintiff  migbt 
have  comprised  both  his  causes  of  action  in  the  same  declaration, 
it  was  oppressive  to  sue  outtwo  writs  at  the  same  rime.  That 
the.possibilitjr  of  this  rule  being  attended  with  any  inconveiuence 
to  die  phindff  was  no  answer  to  this  application }  because  if  any 
$pecial>season  why  these  two  actions  diould  not  be  cons^dated 
had  existed,  the  pbiatiff  ought  to  have  shewn  it.  And  no  in- 
convenience wouU  arise,  even  if  the  hct  weie  as  the  plcuntiff^ 
coynsel  suggcstedy  naiiiely»  that  all  bis  witaesses  might  not  be 

ready 
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1 788.  ready  at  the  Assizes,  because  he  might  apply  to  put  oflF  the  trial 

■  on  that  ground.    And  as  they  were  of  opinion  that  it  was  an 

^«^  oppressive  Idnd  of  proceecUng,  they  made  the 
Sriooks.  Rale  absolute  with  coets. 


^^JJ^  Martin  against  Court. 

UA.  be  Tr\EBT  on  bond  dated  6th  July  1 786.  The  defendant,  after 
hoond  with  -*-^  craving  oyer  of  the  bond  and  of  the  condition,  whith  was, 
ty  for  the  that  if  the  above  bounden  Richard  Frankcomhe^  and  Cbarkr  Ccurtf 
Twmm^  ^  cither  of  them,  fa'r.  should  pay  to  the  plaintiff  or  his  aces- 
ttui.and  tors,  fs^c.  401L  with  lawful  interest,  on  the  4th  of  Jdf  1787, 
toi^  bond  without  fraud  or  further  deby,  then  the  obligation  to  be  void  ^ 
^°Tbte  the  P'^^^^»  **^  before  the  exhibiting  of  the  bill  of  the  plaintiff  (10 
£y*be&re*  wit)  on  thc  17th  of  jfpril  1 787,  at  JFeftminsttr,  &c.  he  became 
boDd^U  ^  bankrupt  within  the  true  intent  and  meaning  of  the  statates 
become  due,  made  and  then  in  force  concerning  bankrupts :  and  dnt  the 
come  m  cause  of  actiou  in  the  declaration  mentioned,  accrued  to  the 
^^tSd^"  plaiot'^ff  befo>*  *«  ^«  ^^«*  ^  defendant  as  aforesaid  became 
of  payment,  a  bankrupt;  whereupon  issue  was  joined.  At  the  trial  at  the 
^'5iit  Sittings  aftCT  ^t  -Siirt^r  Term  at  fTestrnmsUr  before  BaBer,  I 
debt  under  a  verdict  was  found  for  the  plsuntiff,  subject  to  the  opinion  of  the 
•ion^n""*  Court  on  thc  following  case : 
A'l  certM-       Tijg  plaintiff,  thc  defendant,  and  one  Richard  Frmicmii^  en- 

Ctte  will  be  *  ^        y 

a  bar  to  an  tCTcd  into  a  bond  to  William  Leaky  on  5th  of  July  1780,  coivu- 
Jl^eSji  ^^"^  *^'  *^  payment  of  401/.  and  interest  thereon,  on  the  5th 
ter-bond,  of  July  1 787,  being  for  the  debt  of  the  defendant.  On  the  6tli 
dtol!*w  of  J^h  «786»  Ac  defendant  entered  into  bond  with  die  coodi- 
thc  ordinal  jj^j^  g^atcd  in  the  plea ;  upon  the  back  of  which  bond  was  indoo- 
after  A  has  cd  the  following  memorandum :  The  inthin  bond  is  given  aiul 
^^T  executed  by  the  within  bounden  Richard  Frankcombe  and  Chatbt 
bankruftcy.  Cowrt^  to  the  within  named  Henry  Martin^  to  indemnify  hio  ^ 
jll'*^  2'  having  on  thc  5th  day  of  July  instant,  at  the  request,  and  forthe 
*  f  •  *^  1  proper  debt,  of  the  within  named  Richard  Frankcombe  and  Ch0k$ 

3  £«/#!  85.]   »      r  »  1       J     WU, 

Ci^fift,  entered  into  and  executed  a  joint  and  several  bona  to  «r>^ 
Ham  Leaky  for  the  payment  of  the  sum  of  401/.  and  inteiwtoB 
thc  5th  of  July  1787.  Dated  this  «th  of  July  11^6.  "^ 
first  money  paid  by  the  plaintiff  on  tlie  original  bond  was  00  ^ 
17th  Jugust  J  787.  The  defendant  became  a  bankrupt  on  *^ 
1 7th  J^  1787,  and  has  since  obtained  his  certificate.  ^ 
question  is,  Whether  the  plaintiff  is  entitled  to  recover  ? 
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Baldwin  for  the  plaintifF.     As  it  appears  by  the  case  that  the     1 788. 
plaintiff;  who  was  the  defendant's  surety,  was  not  damnified  ' 

till  after  the  defendant's  bankruptcy,  he  could  not  prove  tins    ^^^^ 
debt  under  his  commission,  and  consequently  he  may  maintain     Court. 
this  action.    TtJly  v.  Sparks j  Str.  ^6^.    (kddardy.Vanderheyden^ 
3  Wils.  262.     Taylor  v.  MUh^  Ctnvp.  525.  and  Alsop  v.  Price, 
Dwigl.  155. 

Smtb,  for  the  defendant,  observed,  that  the  cases  cited  did 
not  apply  to  the  present,  because  the  memorandum  indorsed  on 
the  bond  could  not  be  considered  as  part  of  the  condition.  It 
does  not  appear  whether'  the  memorandum  were  written  at  the 
tioie  of  the  execution  of  the  bond  or  afterwards ;  if  the  latteir>  it 
would  not  make  part  of  the  original  transaction.  But  even  if  it 
were  indorsed  at  the  time,  yet  as  the  defendant  craved  oyer  of 
the  condition,  and  this  was  not  set  out,  it  must  be  taken  to  be 
no  part  of  the  condition,  because  it  is  not  set  out  on  the  record. 
The  plaintiff*  is  estopped  from  considering  this  as  part  of  the 
condition,  and  therefore  cannot  have  the  advantage  of  it.  Zatk. 
498.     6  Mod.  237.  5.  C. 

Baldwin  in  reply.  It  appears  from  the  case  of  Alsop  v.  Price, 
that  the  parties  may  go  to  trial  on  the  general  plea  of  bankrupt- 
cy, and  give  the  special  matter  in  evidence.  By  the  5  Geo.  2. 
c.  30.  s.  7.  the  plea  must  conclude  to  the  country ;  so  that  the 
plaintiff*  could  not  reply  any  special  matter ;  he  could  only  add 
the  similiter.  This  plea  then  opened  the  whole  merits  :  and  it 
is  found  by  the  case  that  the  memorandum  is  dated  on  the 
same  day  as  the  bond,  and  therefore  must  be  taken  as  part  of 
the  same  transaction. 

The  Court  were  of  opinion  that  the  plea  of  bankruptcy  opened 
the  whole  merits  of  the  case;  and  that  this  case  fell  within  the 
principle  of  Toussmnt  v.  Martinnant  (a). 
'  AsHHURST,  J.  Here  the  plaintiff*  admitted  himself  to  be  the 
debtor  of  the  obligee  in  the  original  bond  for  a  particular  pur- 
pose. He  agreed  to  become  a  surety  for  the  defendant,  but 
required  to  Be  indemnified  at  all  events,  and  to  have  a  security 
in  his  hands  in  case  he  should  be  called  upon.  And  this  dis- 
tinguishes it  from  the  cases  cited  by  the  plaintiff''s  counsel, 
where  the  bonds  to  indenmify  were  conditional,  and  the  surety 
had  not  been  damnified  at  the  time  of  the  bankruptcy.  But 
this  is  an  absolute  bond  payable  to  the  plaintiff  at  all  events ;  it 

(«)  Ante.  X(XX 

Vol.  II.  Uu  was 
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1788.    ^$n&  idnhm  in  frgwOif  sohtndmn  in  fiduto^  and  th^rtftiM  hm 

■  :  might  have  proved  it  aiider  tke  defendailtfs  codufiisdoa. 

^^'^       BuLLBEi  J.    |h  the  case  of  tmusmni  %.  MtttAmtnt^  thcNd^ 

CooiiT.    the  plaintiff  was  only  si  sutcty  in  the  btiginal  bnsilieto,  yet  It  Was 

apparent  that  he  would  not  lend  his  name  to  the  defendant  g^ 

ncrally,  but  only  for  a  ^tfticidar  time :  so  hsSstt  the  plauntiff  Iris 

acted  on  the  same  principle.    The  dates  of  the  diflfbtnt  bMos 

in  the  present  case  arc  dedsivc.    The  original  bond  Wte  fttadt 

payable  on  the  5th  of  Jidj  1787;  bnt  tbe  bottd  in  ^neadem  #te 

made  payable  the  4th  ef  Jofyi  whith  shews  thit  thfe  ^ibdnttf 

insisted  on  having  the  thortey  in  Ins  o#ti  hands  before  fcc  ctxild 

be  called  upon  on  the  other  bond  in  which  he  had  fAbtA  iiASk 

the  defendant.  And  as  it  is  absolute  in  its  fdhi^  Imd  tin  1^- 

tiff  might  have  proved  it  under  die  cotiimission,  he  is  barred 

in  this  action  by  the  defendant's  certificate. 

G&oSB,  J.  There  Were  two  ways  in  which  Hat  (ilaSvdff 
foight  have  indemnified  himself  fh>m  the  tdtisequentes  of  hir* 
ing  entered  into  the  bond  with  the  defendant.  He  mig^  cither 
have  required  that  the  money  should  be  placed  in  H^  hands  tin 
a  particular  day  before  he  could  be  called  upon,  or  he  might 
take  a  common  bond  of  indemnity.  If  he  hiid  Ohiy  taken  ^ 
tatter,  this  would  have  fallen  wid^  the  cases  tlted  db  the  pM 
of  the  plaintiff:  but  he  Was  not  tt^tltented  Witht^t ;  he  indited 
on  having  the  money  seeuxed  to  him  on  the  4^1  bf  Jltlf^ 
which  was  before  the  tikne  When  he  could  be  caBed  upon  to 
pay  the  original  bond.  This  bond  then  became  a  debt  tested  at . 
the  time  of  the  bankruptcy,  whidi  the  plsuntiff  might  hate 
proved  under  the  commission. 

Posiea  tb  the  defendant  («). 

(«)  Vid.  Do^im  T.  iMibartt  p.  5.  toL  133,  «m 

■  ii.ai   m»m       n         I    11  I     ■  ■■    I  ■  I     »  ■       ■■      ,  I     I    ,,i    ill  I    a.^. 

M£MORANb^ 
On  the  4th  of  Jmu  I.ord  MAWsrixtb  redgncd  the  ofice  of  Lord  Chief  JuKioe 
sT  theCoimofKlnft  Beachy  luViAg  pitdAed  n'eir tfairty-t#o y»t'n  mUiat  Coolt; 
aadwuliiBc«ededby  SkX^tfiAi^BtftwMhMvar^lUI^  Oa^HMfttcf 
VW  SkLltyd  JKenym  waici^nted«  Bm  ^  Cmt  Sntfhihy  llRtUetfiad 
Xngrmt  B«R«  of  Gredw^  in  the  County  dtSiimt.  On  Mmi^  Jwwtfae  pththe 
wii  called  to  the  degree  of  Serjeant  of  Law,  was  sworn  into  the  o!6re  of  Lord  Chief 
Jiorice  in  Uie  etei&g  of  ^  itmc  day»  aAd \te  fl^StflHd^  th»  ktih  dT  JW»t0dkhit 
aeat  upon  die  toftch  tt  Loid  CMef  |ii«ic& 

uf  Serjeant  it  Law.    The  mo^to  on  the  rii^  was^  jfmid  Ugtt  tme  moriht.'* 

•    THE  E»D  OF  tH^HITt  TERM,  28  GEO.  in. 
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In  the  hst  vacation  several  promotioiis  took  place  at  the  bar. 

Richard  Fifper  Ardm^  E$q.  tfce  Attorney  General,  was  ap.  * 

pointed  MasCer  of  the  Rolls  on  tlie  promotion  of  Lord  Ken^^ 
gnd  was  knighted. 

ArchibM  MacdofuM,  Esq.  the  8oMdtt>r  Oeoeral,  was  nude 
Attorney  General,  andkn^bted. 

yoin  Sivit,  Esq.  was  made  Sc^eilor  General,  and  knighted. 

And  Ahford  BiMtrnfiy  Esq.  was  appointed  Oiief  Justice  of 
Ckejfer,  on  the  promotion  of  die  late  Attorney  General. 

OwBN  against  Hurp.  /'^» 

^  Nov,  7thfc. 

A  RULE  having  been  obtained  to  shew  ca'use  why  an  ab-  AtubmU^ 
•^^  tadunent  should  not  be  granted  against  the  defendant,  for  ^l^^ 
t  contempt  in  not  obeymg  an  award,  it  appeared  that  a  Sttbmis-  t«M»  a. 
sion  to  arbitration  between  these  panjes  had  been  madea  role  of  *^^ 
a>ttrt ;  but  die  arbitrator  not  having  proceeded  withm  die  ri«e  2;^;'*^ 
limited,  one  John  Hard,  and  the  defendant  Xahri  Hwrd,  who  in^asi4» 
were  the  real  parties  in  the  cause,  OtMis  being  only  a  nonwal  ^hidT^ 
plamtiff,  had  agreed  to  a  second  arbitration,  whkh  was  not  >^d  tm 
made  a  rule  of  Court:  and  it  was  for  not  obeydng  the  dimoA  ^^ieli^ 
made  by  the  second  arbitrator^  that  the  atudunent  was  noved  ^l"^^^  * 

OKpttCC   1199 

hhm  lo»  MioQd  wUtrtipr  by  £.  »pd  C.  ^ha  were  the  ml  parties  in  the  mit,  bo  atudwmat  o^ 
ijsue  a^intt  J9,  for  not  obeying  the  award  made  by  the  second  ^arbitrator,  bei^iuse  the  ro£ereBC» 
AMld  bit  inadt  by  the  pMties  <»  the  rcoon)  ( and  et en  if  ie  had»  there  ahp^  Me  been  another  ruW 
to  make  the  second  submission  a  rule  of  Court.  And  as  the  Coutr  had  Do  juris^ction  in  this  eaae^ 
they  could  not  go  into  the  merits,  though  B.  consenteii  to  wave  the  #Metuo«.  If  an  aftd«vit  be 
put  into  Court  without  any  titki  the  Court  ^aoBot  take  any  notice  of  it»  though  the  advent  paiQ  be 
wilting  tt  waie  the  objection. 

U  u  z  for. 
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1788.    for.    This  it  was  contended  on  the  part  of  the  defendant  could 

not  be  granted,  inasmuch  as  the  Court  could  entertain  no  juris- 

?  w     ^^ction  of  a  cause,  which  was  not  before  them  at  the  time  by 
Ho»D.     some  process ;  and  as  the  submission  to  the  award  was  not 
A' '  y^^^X^  obligatory  on  both  parties^  Jtlm  Hurd  being  no  party  to  it,  the 

. '  f/  j^    Wf  defendant  Robert  Hurd  was  not  bound  to  comply  with  it. 

^  A  //  /  /f  /,  Garrotu  for  the  plaintiflF.     Baldnvin  for  the  defendant. 

Per  Curiam :  This  award  is  a  mere  nullity.  For,  First,  die 
reference  was  not  made  by  the  parties  on  the  record,  who  should 
both  have  consented  to  the  rule  of  Court.  And,  Secondly,  if  it 
had,  there  should  have  been  a  second  application  to  the  Court 
under  the  circumstances  to  make  the  submission  to  the  second 
award  a  rule  of  Court,  and  the  order  must  have  been  made  by 
the  Court  itself ;  for  this  is  an  application  for  an  attachment,  2s 
for  a  violation  of  a  rule  of  Court,  when  in  truth  there  has  been 
no  rule  of  Court  vblated. 

The  rule  therefore  was  discharged,  but  without  cwts;  on 
which  Baldwin  oficred  to  wave  the  objection,  and  go  into  the 
merits }  but 

Lord  Kenton,  Ch.  J.  said,  that  could  not  be  done;  for  the 
Court  were  bound  to  take  notice  that  they  had  no  jurisdicoon: 
and  he  remembered  an  instance  many  years  ago,  where,  there 
being  no  title  to  the  affidavits  in  the  cause,  the  Court  saiditbey 
could  not  take  any  notice  of  them,  even  though  the  counsel  on 
the  other  side  did  not  wish  to  take  the  objection. 


Widay,  Roe  on  the  Demise  of  Wood  against  Doe. 

Nov*  yuu 

Anirbitra-  qEVERAL  objections  were  taken  to  an  award  made  id  » 
13'Jost.  ^  cause  referre^l  to  arbitration  by  rule  of  Court;  First,  that 
[mues,62,]  the  umpire  had  awarded  costs  without  an  express  power  so 
«p«^V«°/  do ;  in  support  of  which  was  cited,  i  S^.  Abr.  254.  Secondlfi 
i67.f '"''  ***  **^  ^®  arbitrators,  who  had  the  power  of  naming  ^ 
thority  for  umpire,  had  named  one  before  they  had  entered  into  the  cxam»- 
poicT^Ar-   nation  of  the  subject  at  all.  ^ 

bitnton  But  these,  as  well  as  the  other  objections  upon  Uiemcnts,were 

powe?to      over-ruled  by  the  C<mrt :  and  they  held.  First,  that  the  P®^^ 
uS"«y  awarding  costs  was  necessarily  consequent  on  the  a"*^^^J 
[15  Eaa,     fcrrcd  upon  the  arbitrator  of  determining  the  cause ;  an 
ii^one      the  reason  why,  in  references  of  this  sort,  a  provision  was 

'before  they  , 

•nttr  upon  the  exanination  ©f  tht  matter  rtfentd  to  them.  iicntiT 
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quentljr  inserted,  that  the  costs  should  abide  the  event  of  the     1788. 

award  was,  that  the  arbitrator  might  not  have  it  in  his  power  to  

withhold  costs  from  the  party  who  was  in  the  right.    But  that     f^^^^^ 
was  to  be  considered  as  the  restriction  of  a  power,  which  he      Doi. 
would  otherwise  necessarily  have,  of  allowing  costs  at  his  elec-  ^^/j^^^y^-  /i 
tion.    Neither  was  there  any  ground  for  the  second  objection,  ^  JC*^^£^^  ^    ' 
for  it  rather  seemed  to  be  the  fairest  way  of  choosing  an  umpire.  //^  /^^  ^-  /^ 
And  they  said  that  it  had  been  solemnly  determined  (a)  in  this 
Court  about  thirty  years  ago,  that  arbitrators  might  elect  an  um- 
pire the  instant  they  began  to  take  the  matter  into  consideration. 
Garrow  for  the  plaintiflF.     Shepherd  for  the  defendant.   . 

Rule  discharged  {b). 

(a)  %%  Geo,  %,  B.  R.  {b)  Yid.  H.  BL  Rtf.  C.  B.  a»3. 


Malcolm  and  Another,  Assignees  of  Mayne  and  ^^''f-J^ 
Graham,  Bankrupts,  against  Fullarton. 

T T  PON  a  rule  to  shew  cause  why  the  award  which  had  been  A  submUsi- 
^    made  in  this  cause  should  not  be  set  aside,  it  appeared  ^iwn^'lii 
that  there  had  been  accounts  between  the  bankrupts  and  the  f^^rt  h 
defendant,  and  that  the  latter  had  paid  1500/.  after  the  bank-  t£t*^he 
ruptcy  to  the  pJaintiflS  as  assignees,  which  was  only  a  part  of  '^'^''^'^ot' 
the  sum  they  demanded.    The  present  action  had  been  brought  coneoed  to 
to  recover  a  further  sum  claimed  as  due  from  the  defendant  to  matter  m' 
the  bankrupts'  estate;  to  which  the  general  issue  only  had  been  the  panicu- 
pleaded ;  and  pending  the  suit,  it  was  agreed  to  refer  all  matters  then  de- 
in  difference  between  the  partus  in  the  cause  to  the  determination  P'^f^^f^n'j'' 
of  an  arbitrator,  who,  upon  examination  of  all  the  accounts  to  crots  *de- 
between  the  parties^  awarded  the  sum  of  700/.  to  be  paid  by  ^e^*thV 
the  plaintiffs  to  the  defendant  on  a  particular  day.  paniet, 

And  now  several  objections  were  taken  to  the  award  by  Bear»  pleaded  b/ 
crofts  Garrowf  and  Park.    First,   That  the  tferms  of  the  refer-  ^^  ^  «^^ 
ence  only  included  all  matters  in  dispute  in  that  cause^  and  costs  being 
therefore  that  the  arbitrator  had  exceeded  his  authority  in  event  makel 
awarding  a  sum  to  be  paid  by  the  plaintiff^  to  the  defendant,  no  "®  ^^ 
cross  demand  having  been  set  off'in  that  suit.    And  that  it  was  a  reference 

of  <i//  motttT't 
Im  dUptde  i»  the  erne  hetweeit  ibepartUt  is  confined  solely  to  the  matters  in  dispute  in  that  trial.  As- 
signees of  a  bankrupt  having  received  1500/.  from  a  debtor  to  the  bankrupt  as  a  debt  due  to  hi*  estate, 
and  having  commenced  an  action  against  him  for  a  further  demand  on  the  same  account,  to  which 
be  had  only  pleaded  the  generalitsue,  agreed  with  him  to  refer  their  diflferenccs  to  arbitration,  and  the 
submission  is  in  this  form,  that  aU  matttn  im  difftremce  bclvteat  the  parties  in  the  eaust  be  referred  j  the 
aibiiralor  has  power  to  award  that  the  assignees  shall  repay  a  part  of  the  sum  already  received,  if  it 
appear  to  have  been  paid  by  mistake.  The  onlv  case  where  a  party  shall  be  bound  by  the  payment 
of  money,  though  by  mistdtc,  is  where  it  is  paid  into  Court  under  a  rule, 

the 


FULLAR- 
TON, 
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I7S8.    the  intention  of  the  parties  only  to  tefier  die  mattcn  in  tUipvee 
■  '  m  fhat  cauH  appeared  further  by  the  agieemeatt  chat  Ac  ooats 

^d  odim  ^^^'u^^  ^^^^  ^^  ^"^^  ^^  ^  reference.    Secondly p  That  the 

againtt  plaintifiB)  wko  wcTe  adsignees  of  the  badorttptBt  had  no  power  of 
referring  any  other  matter  tiian  the  partionfaDr  cauae  in  qnei&Mt* 
without  the  consent  of  the  creditors.  Ets^fartt  WUuhyrA^ 
I  AA.  91.  Thirdly,  That  the  arbitrator  had  awarded  a  tertmm 
sum  to  bipaid  by  the  assignees  m  a  certmn  ddy^  which  he  had  no 
power  to  do ;  for  at  allevtnto  the  defendant  conld  only  prove  his 
debt,  if  it  existed  under  the  commission,  and  entitle  himself  to  m 
proportionable  share  of  the  baridcruptsf  eflbcts  with  the  teat  of 
the  creditors. 

ErsUne  and  Adam^  who  were  to  have  argued  in  support  of  the 
award,  were  stopped  by  the  Court. 

Lord  Kenton,  Ch.  J,  The  first  objection  winch  has  been 
raised  against  this  award,  namely,  that  the  arbitrator  has  cs- 
ceeded.  his  authority,  would,  if  it  were  well  founded,  be  destmc- 
tire  of  it.  But  that  is  answered  by  reading  the  terms  of  the  re- 
ference ;  by  which  it  appears  that  «  all  matters  in  diftrence 
«  between  the  parties  in  the  cause*'  were  referved.  »  The  per- 
«  tics  in  the  cause**  is  merely  a  description  of  che^JOKr,andiiat 
of  die  subjict-matter  in  dispute.  And  indeed  this  as  the  constant 
form  of  these  submissions  to  awards,  which  are  intended  so  in- 
clude all  matters  in  dispute  between  the  parties.  With  xespect 
to  the  htter  objection,  that  the  a^itrator  has  awarded  a  parti- 
cular sum  to  be  paid  in  solido  on  a  certain  ^ay,  instead  of  direct- 
ing him  to  go  before  the  commissioners  to  prove  diis  debt:  if 
this  had  been  a  debt  due  from  the  bankrupt  to  the  defendant, 
the  objection  would  have  hdden )  but  this  debt  was  not  con- 
tracted before  the  bankruptcy,  for  the  defendant  inadvertently 
paid  a  sum  of  money  to  the  assignees  after  the  hanhnipicj, 
which  it  now  appears  was  not  due  to  them.  That  sum  there-  ' 
fore  could  not  be  proved  under  the  commimon :  and  the  ar- 
bitrator could  only  award  that  the  sum  which  was  <yver*paid 
to  the  assignees  should  be  repaid  hy  them  to  the  defendant  m 
solido. 

AsHHURST,  J.  I  cannot  conceive  that  any  injustice  has  been 
done  to  the  parties  in  tiiis  cause.  The  award  recites  that  these 
was  an  account  between  the  parties,  consisting  of  items  on 
both  sides,  and  that  a  gross  sum  was  paid  by  the  defendant 
to  the  assignees.  And  it  now  appears  that  part  of  that  sum 
waspsddonamistsdce;  therefore  tiiatmoaej  was  received  by  die 

assignees 
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assi^ees  in  their  own  wrong  i  it  nnrer  constituted  a  part  of  the     1 7^8. 

bankrupt's  estate.  This 'defendant  is  of  purse  entitled  to  receive  

that  t^m  in  gross  j  and  if  the  arbitrator  hs^  awarded  otherwisci  and  c^oT 
he  would  have  done  great  injustice.  ^gdmtt 

ByifLERj  J.  The  first  questioui  wMch  has  been  made  in  tom.^* 
t}iis  cmBCp  is  of  verjr  genqral  importance,  because  it  extends  to 
all  references,  and  must  settle  the  meaning  of  the  terms  of  a 
general  reference.  This  question  came  before  the  Court  in  the 
case  of  BrUgtivater  y.  Gandersequi(a),  where  the  words  in  the 
rule  of  reference  were  similar  to  the  present.  Erskine  then  con- 
tended that  thpse  words  only  included  the  matters  in  dispute  in 
that  cause;  and  that  the  arbitrator  had  exceeded  his  authoritji 
iu  taking  into  consideration  any  other  matters  in  difference  be- 
tween the  parties.  Huwarth^  in  answer,  insisted  that  the  teri^s 
of  the  reference  were  descriptive  of  the  parties  in  the  cause,  and 
not  of  the  particular  cause  betv^een  the  parties;  and  of  that 
Qpinioif  w^s  the  Court.  Here  therefore  is  an  express  deter- 
mination on  the  point.  On  inquiry  I  find  that  the  differ- 
ence in  practice,  where  the  parties  intend  to  refer  only  the 
causiy  or  all  matters  in  diffh'ence  between  the  parties,  consists 
in  transposing  the  words;  in  the  first  instance,  the  words  in 
the  rule  of  reference  are,  «  all  matters  in  difference  in  thi* 
«<  cause  between  the  parties  ;'*  and  in  the  htter,  <<  all  matters 
«<  in  difference  between  the  parties  in  diis  cause  ;**  as  in  the  pre- 
sent q»e.  Aq  argument  has  been  drawn  %t  the  bar  froqa  the 
subsequent  words,  by  which  it  is  agreed  that  the  costs  should 
abide  the  jevfnt  of  the  cause;  ftom  which  it  was  contended  that 
Qnly  the  matters  in  that  particular  cause  were  intended  to  be 
referred.  B)U  I  do  not  thi^  that  tjbose  words  will  warrant  the 
coodtt^o^  which  has  been  drawn  from  them;  for  it  is  well 
bfowA  th^  the  ^osts  are  subject  to  the  will  of  the  parties;  an4 
SQPiietiiQes  they  are  referred  in  one  form,  and  sometimes  in  an- 
other. The  nqct  question  is,  whether  the  arbitrator,  by  hif 
award,  has  infiringed  on  the  policy  of  the  bankrupt  laws,  an4 
altered  the  distribution  of  the  b^krypt's  effects.  I  am  clearly 
of  >opnioB  that  this  awar4  does  not  interfere  with  the  bank- 
rupt laws.  The  sum  awarded  to  be  paid  by  the  assignees  to  the 
defiendaptwas  never  paid  into  the  bankrupt's  hands;  it  was  part 
of  a  ,6um  paid  after  the  bankruptcy,  and  the  defendant  could 
Qffver  haye  ^oyed  it  under  the  commission.  *  Then  it  standf 

(«)  Tr.  S4O1V.3.  B*R, 

Auf; 
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1788.     thus;  money  has  been  paid  into  the  hands  of  the  plaintiffs 
which  was  not  due ;  and  only  so  much  of  it  as  was  due  at  the 


and  Oihera  ^*°*^  ^^  ^  Considered  as  part  of  the  bankrupt's  estate,    Thcrc- 
Mgaimd     fore  the  arbitrator  has  done  right  in  awarding  the  700/.  to  be 
TON. '   paid  by  the  assignees  to  the  defendant     The  only  point  upon 
which  I  had  any  doubt  was,  whether  the  defendant  were  bound 
by  the  payment  of  1500/.  which  he  made  to  the  assignees  after 
they  had  delivered  to  him  their  account,  and  demanded  the 
balance  of  it.    But  I  am  now  convinced  that  he  is  not  bound  bj 
that  payment,  it  having  been  made  by  mistake.     The  only  pay- 
ment, by  which  a  party  is  bound,  is  that  which  is  made  into 
Court  under  a  rule  of  Court;  that  is  a  payment  on  record;  and 
the  party  can  never  recover  it  back  again,  though  it  afterwards 
appear  that  he  paid  it  wrongfully :  but  that  docs  not  extend  to 
payments  between  party  and  party. 
G&osB,  J.  of  the  same  opinion. 

Rule  discharged. 


i^*mh  ^^^^^^  ^^^  Others,  Assignees  of  Tyler,  a  Bankrupt, 

against  Hall. 

If  the  payee  nEARCROFT  movcd  to  set  aside  the  verdict  which  had 
cKhMgef  l>«cn  given  for  the  plaintlfi  at  the  trial  of  this  cause  before 

received '     j^^^  Kenyofi,  at  the  Sittings  after  the  last  Term  at  GmUhali  It 

from  a  third  '' ,       .  ,     ,        ,  .  i       •  j  k« 

person  at  the  was  an  action  brought  by  the  assignees  to  recover  570/.  paid  ny 
climS  *®  '^an'^'ft^pt  to  the  defendant  after  the  bankruptcy.  The  act  of 
time  to  the  bankruptcy  was  proved  on  the  2d  of  May  1785;  but  it  was  un- 
condition*  known  to  thc  defendant  as  well  as  to  several  of  her  other  crcdi- 
that  he  shall  jors  at  that  time.    Two  months  prior  to  thc  bankruptcy  the  de- 

•llow  inter-  .     ^  .  t  mU 

cat,  and  af*  fcndant  sold  an  estate  to  one  Uierson,  who,  in  order  to  pay  tor  n» 
S^Z^'di'^*  had  drawn  A  bill  of  exchange  to  that  amount  on  the  bankrupt,  in 
^aiKe  the  favour  of  th«  defendant,  payable  the  7th  of  February  in  thc  same 
inierown-  year:  when  it  became  due  the  defendant  applied  for  it,  and  was 
time  com-    j^y  ^y^^x  it  was  not  convenient  at  that  time  to  pay ;  but  if  h« 

nittea  an  •         ,        ^..ij 

act  of  bank-  would  permit  it  to  remain  in  thc  bankrupt*s  hands,  she  woui 
rro7audi\  allow  him  interest  on  it ;  to  this  he  assented,  and  on  the  2ad  of 
payment  in    May  1785  applied  for  payment,  which  he  received  without 
course  of'^^  knowing  of  the  bankruptcy.     The  motion  for  a  new  trial  was 

trade  •&  is 

pioiected  by  ^e  IQ  G«0»  a.  e.  3a.  and  the  assignees  may  recover  the  money  from  tie  ^»J^ 

;  made 
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made  on  the  ground,  that,  as  this  payment  of  the  bill  of  ex-     1788. 
change  was  made  in  the  ordinary  course  of  business,  it  was  pro-  ■■ 

tccted  by  the  19  Geo.  2.  c.  32.     But  id  oih«. 

The  Court  were  clearly  of  opinion  that  it  was  not  such  a  pay-      ofama 
ment  in  the  ordinary  course  of  business  as  came  within  the  pro-        ^^^ 
Tittons  of  that  statute;  for  they  considered  the  transaction  as  a 
loan  of  money  at  interest,  which  became  a  debt. 

Rule  refused. 


Ladbroke  against  Crickett.  J"**^: 

^  N9V,  xiUi. 

TN  an  action  of  trover  for  a  vessel  called  The  London^  which  If  theownar 
J-  was  tried  at  the  Sittings  after  Hilary  Termj  1788,  at  GuUd-  ^%tL 
iallf  before  Grose,  J.  a  verdict  was  found  for  the  plaintiff  for  <<>'  «P"" 
the  sum  of  980/.  subject  to  the  opinion  of  this  Court  on  a  case  MmfhrnJ  hy 
stating,  that  the  vessel  was  taken  in  execution  on  the  4th  of  "^1^°*^^^, 
May  1787,  by  the  plaintiff,  as  sheriff  of  Surry,  under  zji.fa.  seaUwated 
tested  the  23d  of  jipril  1787,  issued  against  George  Pastmre,  o^boctonrH 
the  master   thereof,  at  the  suit  of  Henry  Pasmore;   and  on  ^^T^l  • 
the  24th  of  May,  another  writ,  tested  the  21st  of  May,  1787,  afterwards 
was  executed  on  the  said  vessel  by  the  plaintiff,  at  the  suit  ^'^^.^ 
of  ji,  Pasmore,  against  the  same  party.     The  plaintiff  was  process,  asd 
served  with  a  notice  from  the  defendant  on  the  5th  of  July  ^  ^  ^ 
1787,  whereby,  after  stating  that  he  understood  that  the  plain-  MtUfythc 
tiff  meant  to  sell  the  vessel  under  the  abovementioned  execu-  and  no  Op- 
tions, he  gave  him  notice  that  he,  the  defendant,   as  mar-  J^jji,"jjJJ^* 
shall  of  the  Court  of  Admiralty,  was  in  possession  of  the  same  sentence, 
by  virtue  of  a  writ  under  seal  of  the  Court  of  Admiralty,  at  ^l  leisure" 
the  suit  of  J.  jitherley  and  others,   for  a  bottomry  bond,  in  "nddeCTee 
the  sum  of  824/.  8/.  5^.    The  judgments  under  which  the  execution 
plaintiff  levied  execution  were  of  Easter  Term  1787.     On  the  '"^nstthe 
8th  of  November  1786,  George  Pasmore,  who  was  master  and  owner  at     ' 
owner  of   the  vessel,    executed  an  instrument  unJer  seal  at  another  «c- 
Cowesi  reciting  that  he  was  master  and  owner,  and  that  the  jl*^**** 
vessel,  in  the  course  of  her  voyage  from   South  Carolina  to  not  take  the 
London,  had  sustained  great  damage,  insomuch  that  he  was  thiTwr^t"*'*'^ 

nor  can  he 
maintain  trover  against  the  officer  in  possession  bj  the  warrant  of  the  Court  of  Admiralty.  If  A. 
lend  money  on  the  srcurity  of  a  ship,  and  take  possession  before  execution,  executed  at  the  suit 
of  B,  the  vessel  cannot  be  seised  under  B*%  execution.  Where  the  Court  of  Admiralty  btve 
given  a  sentence,  it  shtU  be  tskeo  that  they  hid  jurisdiction,  unless  the  contrary  appear*  on  the 
face  of  it. 

under 
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X788*    under  a  neccsitty^  b/r  the  safiety  and  pmenaiiQii  of  tbc  ressd^ 
^  to  put  into  Cficir/  to  repair;  wd  m:i|iQg  t^  (he  sigeo^  irf 

^^"^"*  -**^^  *"^  *^  ®^^*  *"  that  6uit  had  expended  m  the  i^qwi 
Cei«»itt.  824i  8/.  5£i  for  the  diie  pajrmept  whmof  bf>  (^v^x^  /W- 

j; ,  iT,.  r^         Ar  tf«i/  rmm  0  security  by  t»ay  9/ hitofury.     It  wa#  &itfacr 
stated,  that  he  jshould  immediately  «ail  vitb  (tbf  mi  H^Hfei  £of 
London^  and  would  pay  the  bottomry  bill  on  the  8th  of  May 
1787;  and  he  thereby  bound  his  executors,  is^c.  and  also  tie 
said  vessel,  in  the  penal  sum  of  1648/.  i6s,  lod.  for  paynaent 
of  the  sum  due;  and  further  bound  .himself,  his  executors,  &V. 
not  to  depart  with  the  sud  vessel  firom  Lendon  till  the  money 
should  be  paid,    jttberley  and  the  others  instituted  a  suit  in  the 
Admiralty  on  this  instrument;  and  on  tbe  ist  of  January  1787, 
a  warrant  issued  upon  such  proceeding  from  the  Admiralty 
Court,  empowering  the  defendant,  as  marshal,  to  arrest  the 
said  vessel,  and  to  cite  all  those  who  had  any  interest  therein 
to  answer  to  the  said  Atherley  and  the  rest  in  a  canse  of  bot- 
tomry,  civil  and  maritime.     On  the  ist  of  January  1787, 
the  defendant  arrested  the  said  vessel  in  the  river  Thames,  and 
cited  all  the  parties,  tic,  and  was  in  possession  when  the  plain- 
tiflTs  execution  issued.    Tht  case  then  stated  that  on  the  itfdi 
of  July  1787,  the  Admiralty  decreed  the  ship  to  be  deliveird 
to  jdtberley  and  the  rest;  and  on  the  2ad  of  November  1787, 
a  warrant   issued  to  the  defendant,  as  marshal,  .to  sell  die 
ship ;   (which  warrant,  it  is  to  be  observed,  only  stated  that 
proceedings  had  been  had  in  a  certain  cause  of  bottomry,  cM 
and  maritime,  between  the  parties,  in  wjiich  the  Court  bad 
awarded  possession,  {ffr.  without  stating  the  grounds  of  the  suit;) 
by  virtue  of  which  warrant  the  defendant  sold  the  ship  for  980/. 
which  was  regulariy  certified  to  the  Admiralty  Court. 

Richardson,  for  the  plaintiff,  contended,  first,  that  the  in* 
strument  given  to  Atherley  by  the  owner  and  master  of  die 
ship  was  not  a  bottomry  bond;  and,  secondly,  even  if  it  were, 
that  the  Court  of  Admiralty  had  no  jurisdiction  over  the  subject- 
matter.  As  to  the  first,  all  the  writers  on  this  subject  have 
agreed  that  it  is  of  the  essence  of  a  contract  of  bottomry,  that 
the  lender  of  the  money  should  run  the  risk  of  the  voyage,  and 
that  both  the  principal  and  the  interest  should  be  at  stake 
^  upon  it;  and  it  is  on  that  ground  that  these  contracts  are  not 
6  coft» 
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ceoBideied  to  be  within  the  atatute  of  usury  («).    In  all  bot-    1788^ 
tomry  contracts  a  clauac  is  added^  tfaat^  ia  case  the  ship  shall  not 


perform  the  Tojrage,  the  money  shall  never  be  recoreied.  The  ^^J^J^* 
{(Drm  of  pleading  shews  that  this  clause  is  essential  to  a  bottomry  CtKMTtw 
bood«  as  it  is  always  set  forth  in  a  declaration  founded  on  it 
Aad  though  the  fiirms  of  writs  and  of  legal  proceedings  in  die 
Goorts  of  law  do  not  ooiistitute  the  law,  yet  they  are  good  ori- 
denoe  of  what  the  law  is.    Now  in  thio  instrument  such  a 
dause  is  wanting  1  neither  does  it  contain  any  other  words 
amounting  to  a  corenant  to  discharge  the  borrower  in  the  erent 
of  the  ship's  not  performing  the  wyagCi  unless  the  following  can 
be  so  considered,  <<  that  the  vessel,  and  die  tadde,  gfr.  should  be 
and  remain  a  sieuriiy  by  way  ofhttomryj*    fiut  he  insisted  diat 
these  words  could  not  give  die  instrument  the  eflfect  of  a  bot«> 
lomryJsondt  the  essential  part  being  wanting.    For  if  jf.  draw 
an  instrument,  purporting  to  be  a  bill  of  exchange,  which  in 
law  is  not  so,  as  if  he  say,  <«  pay  so  much  out  of  my  growing 
subsistence,"  that  will  not  make  it  a  bill  of  exchange.    2  LJ. 
Raymmd^  1361.     J  &r.  591.    This  appears,  from  the  general 
tenor  of  the  instrument,  not  only  negatyrely,  not  to  be  a  bot- 
tomry bond,  but  there  is  also  a  subsequent  chtuse,  expressly 
subjecdng  the  person  of  the  borrower  and  his  icxecutors  for  the 
payment  of  this  money  at  all  events.    And  in  die  event  of  the 
loss  of  the  rinp,  obligor  would  still  have  been  liable  to  an 
Acdon  on  die  bond,  and  could  not  have  pleaded  the  instrument 
in  discharge  of  it.    Neither  would  a  Court  of  equity  have  in- 
terfered  against  the  express  stipulation  of  the  parUes.    So  that 
the  principal  was  not  hazarded  in  the  event  of  the  voyage. 
Secondly,  the  Court  of  Admiralty  had  no  jurisdiction  over  the 
subject-matter  of  this  instrument,  it  having  been  made  within 
the  body  of  a  county,  and  under  aeal.  By  the  statutes  13  Ric.  a. 
c.  5*   and  15  JSxr.  a*  c.  3.  all  contracts  arising  within  the 
bodies  of  counties  shall  be  tried  in  the  Courts  of  law,  and  not 
in  the  Admiralty.    In  4  Inst.  135.,  it  b  said  that  if  a  chair, 
ter-party  be  made  within  any  county,  although  it  be  to  be  per- 
fbrmed  eidier  upon  the  high  seaK,  or  beyond  the  seast  yet  it 
must  be  tried  by  the  ordinary  course  of  the  common  law,  «nd 
not  in  the  Admiralty,  a  Wils.  265,  is  to  the  same  effect;    And 
if  the  Court  of  Admiraky  will  nevertheless  pcoceed  in  such 

{0)  %  r««.  143. 148.  xjt-  rjj. 

actionSf 
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1 788.    actions,  a  prohibition  will  be  granted,  4  Inst.  135.    2  Brtmn  37* 
Owen  122.     2  Zdl  lE/i/fif.  805.     Salk.  54.     Or  the  party  in* 


^^J*"!^"  jured  by  their  proceeding,  when  they  have  no  jurisdiction, 
Crickktt.  may  maintain  an  action  for  double  damages  under  the  statute 
Hen.  4.  against  the  Judge  of  the  Court,  i  RM.  R^.  80.  G^. 
261.  or  he  is  subject  to  the  penalties  of  a  praemunire.  Here  too, 
it  is  material  to  consider  that  the  borrower  was  in  the  double 
capacity  of  owner  and  master  of  the  ship.  There  was  no  ne- 
cessity therefore  to  hypothecate  the  ship  at  all }  and  it  has  been 
held  that  where  the  repairs  have  been  ordered  by  the  owner, 
who  was  upon  the  spot,  the  ship  itself  is  not  liable,  and  the 
lender  rests  on  the  personal  security  of  the  borrower.  2  P. 
Wms,  267.  The  principle  on  which  the  body  of  a  ship  b  liable 
for  repairs  arises  from  the  necessity,  where  the  repairs  are  done 
in  a  foreign  country:  But  no  such  necessity  existed  in  the  present 
case,  the  repaurs  being  done  to  an  English  ship,  in  an  English 
port,  and  the  owner  himself  on  the  spot.  In  Johnson  v.  Ship- 
pen  (a)t  Lord  Holt  said,  « If  a  ship  be  hypothecated  here  in 
England  before  the  voyage  begins,  that  is  not  a  matter  within 
the  jurisdiction  of  the  Court  of  Admiralty,  for  it  is  a  contract 
made  here,  and  the  owners  can  give  security  to  perform  the  con- 
tract." The  form  of  pleading  shews  that  the  Court  of  Admiralfy 
had  no  jurisdiction  over  this  subject.  For  the  obligee  must 
have  alleged  in  his  libel  that  the  contract  was  made  within  the 
Admiralty  jurisdiction.  Hob,  213.  2  Ld.  Rajm.  1453.  ^^^ 
he  could  not  have  alleged  it  to  have  been  made  super  altum  mart^ 
when  it  appears  on  the  face  of  it  to  have  been  executed  at  Cowes 
in  the  Isle  of  Wight.  It  is  also  a  decisive  objection  against  the 
Admiralty  jurisdiction  in  this  case,  that  the  contract  was  under 
seal.  Hot.  79.  212.  Upon  the  whole  therefore  it  appears 
that  the  Court  of  Admiralty  had  no  jurisdiction  in  this  case,  and 
their  proceedings  were  coram  non  judice,  •  And  even  if  that 
Court  has  in  point  of  fact  entertained  questions  of  this  sort,  such 
usage  cannot. give  validity  to  their  proceedings.  Vaugb.  170^ 
Hard.  474. 

Wwd  for  the  defendant,  after  observing  that  this  was  the  case 
of  a  mortgage  of  the  ship  by  the  owner,  which  was  followed  by 
the  mortgagee's  taking  possession  of  her  afterwards,  and  that  his 
right  could  not  be  divested  by  a  subsequent  execution,--was 
stopped  by  the  Court. 

(4)  %  Ld.  R^m.  983.   S.  C.  in  6  Mwi,  79.  and  11  Mod,  30. 

Lord 
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Lord  KentoNi  Ch.  J.  Considering  thU  question  in  the  man- '  1788. 
ncr  in  which  it  has  been  treated  by  the  defendant's  counsel,  — — 
there  can  be  no  doubt.  The  plaintiff  must  make  out  the  strength  ^tji^" 
of  his  title  by  his  own  case  :  but  it  appears  by  this  case  that  his  Cricxctt. 
execution  was  not  executed  till  a  legal  conveyance  had  been 
made  of  the  ship  in  question.  It  was  clearly  the  intention  of 
the  parties  that  this  property  should  be  specifically  subjected  to 
the  demand  of  the  person  advancing  the  money,  under  whose 
autliority  the  defendant  took  possession  of  the  ship.  If  no  pos- 
session had  been  taken  under  this  instrument,  it  would  have 
been  fraudulent )  and  any  other  creditor  might  have  taken  her 
in  execution :  but  here  the  title  of  the  first  purchaser  was  con- 
summated by  taking  possession  of  the  ship.  Therefore,  with- 
out going  into  the  other  quesdon,  which  has  been  made  at  the 
bar,  it  is  sufficient  to  say  that  the  plaintiff  in  this  case  has  failed 
by  the  imbecility  of  his  own  title  ^  and  if  he  be  not  entitled  to 
recover,  it  is  immaterial  to  consider  in  this  case  whether  the 
Court  of  Admiralty  had  any  jurisdiction  or  not  If  the  proceed- 
ings in  the  Court  of  Admiralty  be  erroneous,  they  are  to  be 
rectified  on  appeal :  but  if  they  have  no  jurisdiction  over  the 
6ubject*matter,  the  whole  is  coram  mnjudice:  however,  it  is  not 
necessary  to  examine  that  question  here. 

AsHHURST,  J.  The  justice  of  this  case  is  clearly  with  the 
defendant.  It  does  not  appear  to  thb  Court  for  what  the  party 
libelled  in  the  Court  of  Admiralty  ;  we  only  look  to  the  sen- 
tence; it  does  not  appear  from  thence  that  they  proceeded 
without  having  any  jurisdiction,  and  we  cannot  presume  that 
they  acted  improperly.  Then  the  party  having  instituted  a  suit 
in  that  Court,  and  being  in  possession  of  the  ship  prior  to  the 
plaintiff's  execution,  there  is  no  ground  on  which  this  action 
can  be  maintained. 

BuLLBR,  J.  I  am  of  opinion  that  the  plaintiff  cannot  reco^ 
ver  in  thb  case  for  the  reasons  given  by  my  Lord.  And  I  am  as 
clearly  of  opinion  that  we  cannot  enter  into  the  other  question 
which  has  been  made  at  the  bar.  This  action  is  brought  by  the 
plaintiff,  acting  under  the  process  of  this  Court,  against  the.  de- 
fendant, who  has  also  acted  under  the  process  of  that  Court :  and 
the  law  equally  protects  an  officer  acting  under  the  Court  of 
Admiralty,  as  it  does  one  acting  under  the  common  law  Courts. 
If  on  the  face  of  the  proceedings  the  Court  of  Admiralty  had 
jurisdiction,  the  officer  was  bound  to  execute  the  process,  and 
could  not  examine  into  the  foundation  of  them )  and  that  will 

protect 
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1788.    pmtcct  him.    Theie  i^  a  great  diftrencc  between  appUeatkmf 
to  this  Court  for  prohibitions  to  the  Admiralty,  pending  tht  suit, 


^^laJ^f^^  ^^^  ^^^  aentcncc  ;  in  the  first  case,  this  Court  win  examine  the 
CRicxtTT.  whole  case,  and  see  the  gtound  of  the  proceedings  hi  the  Ad- 
miralty: bot  the  rule  is  quite  the  rererse,  after  a  sentence  it 
passed ;  in  such  a  case  they  will  not  locA  out  of  dte  proceedings, 
for  the  party  who  api^s  for  a  prohtfaicion,  after  sentence,  must 
sliew  a  nuUity  of  jurisdiction  on  the  face  of  the  procee&igs*» 
dierefore  the  plaintiff  in  this  case  conld  not  go  into  evidenee  at 
die  trial  to  impeach  the  decree  of  the  Court  of  Admiralty. 
The  case  states  in  general  terms  that  that  Court  did  pronoimoe 
a  decree  for  the  sale  of  the  ship  in  question,  and  that  a  warrant 
issued  out  of  that  Court  for  seizing  and  selling  the  ship.  So  thst 
we  must  take  it  that  they  had  jorisdicnmi.  Tor  nothing  appean 
on  the  face  of  the  decree  to  shew  that  they  had  not. 

G&osB,  J.  I  thought  at  the  trial,  and  am  atill  of  the  same 
opinion,  that  trorer  would  not  lie  against  an  officer  of  the  Cotit 
of  Admiralty  acdng  under  a  decree  of  that  Cotirt,  it  appearing 
on  die  face  of  it  to  be  legal.  Postea  to  the  defendaat. 


rw*faj,  Watson  against  Shaw  and  Others. 


Nov.  xxch. 


In  an  affida-  HPHE  defendant  had  been  held  to  bail  on  an  affidarit  nai€ 
thl  drfend-         l>7  one  Margasm,  stating  that  die  defendants,  after  the  aak- 
for  a°*^idL  ing  of  an  act  of  parliament  hx  die  27th  year  of  the  rc^  of  **• 
ty,  the  sut-  present  Marje&ty,  entitled  ««  An  Act  for  Bcensing  lottery  ofice 
h^y^^  ^  keepers,  and  reguhdng  die  sale  of  lottery  tickets,'' and  during 
in  the  a;      thc  drawing  of  a  lottery  so  established,  to  wit,  on  the  14th  ^y 
wUch'vna    of  ^arch  1 788,  and  on  (fivers  other  days,  &rr,  did  take  and  le- 
Sfcl^^*  ceive  (a)  of  this  deponent  diycrs  sums  of  money,  and  in  csa** 
under  which  deration  thereof  did  promise  and  agree  to  pay  to  diif  deponent 
WM  wcur^  diven  sums  of  money  on  cert^n  events  and  contingencies  fd^' 
red,u  a  faui  ing  and  applicable  to  the  drawing  of  certain  tickets,  or  nuinbcw 
wrthough  in  the  said  lottery ;  and  dot  the  defendants  have  diereby  ioc^ 
!he  a«*u     ^^  ^'^^^  pecuniary  penalties  to  the  amount  of  500/.    And  «« 
prooeriy  set  further  Stated,  that  the  plaimiff  intended  to  brii^  an  action  en 
^;fe  JV"4)chalf  of  our  sovereign  lord  die  kmg,  andhhnaelf  the  swd  Gofp 
^e  a^vit  tfatson,  for  the  recovery  of  such  penalties,  Ve. 

turt  of  the  offence  against  the  lottery  act,  without  statins  the  particukr  circumstaacei  of  it      _^ 

,  WVid.J5WfeW,.fcv.J9Wiw-,poit.4n>l.«a&.4rt«nal^ 
ties  may  indtdr  aevunl  aflfeBcet.  uui  iMed  not  o^m  thai  the  ^^"^«'*  rccsavcd  vaS  G0IUN0»^ 


ties  may  include  aevtnl  oftafics,  ud  iMcd  aot  sau  liai  (be  dafcadatf  cccsivcd  ai^  < 
for  makiqg  the  insumces* 
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Baldmn  had  obtsuned  a  rule  on  a  foimer  day  to  shew  cause     1788. 
why  the  defendant  should  not  be  discharged  out  of  custody,  and 


ihut 

lAW 

and  Othoft. 


why  the  bail  bond  shodd  not  be  deUrered  upi  on  two  grounds :  ^^~ 
First,  because  the  act  of  parliament  was  mis-recited  in  the  affi-  Shaw 
davit,  die  ofiences  impufed  to  the  deftftdantB  being  against  an 
att  of  the  lad  of  the  present  lung,  and  not  An  %*)th ;  far  though 
it  was  not  nec^ssafy  to  ttafe  the  act  of  pat&ment  at  all,  yet 
bdflg  stated  and  inis-tecited,  k  was  fatal;  and  secondly,  because 
the  affidavit  did  ti(yt  specify  the  particttlM  ofibnoe ;  it  only  stat^ 
ed,  that  the  defendants  had  tslken  and  f«odved  £ver^  sums  of 
money,  jittmtiring  to  pay  SversoAer  suMonartain  tvMts^mth^ 
ottt  spedfymg  eittier. 

Jt^glef  now  shewed  cause,  and  in  answer  to  die  first  objection^ 
tMisted,  that  it  was  iihmatetial  in  whit  tti|n  tile  act  of  pariia^ 
ment  was  stated  to  have  been  passed  |  for  it  appeared  qq  the  affi- 
davit that  the  defend^ts  had  incuifed  catain  pemddes  against 
M  let  of  parliament,  the  title  of  Wldch  was  set  out  correctly. 
He  admitted  that  whe^  the  Sessions  viras  mis-lfecited,  it  was 
fatal.  JDy^r,  aoj.  R.  ^.  Hill,  Cre.  Car.  234.  Sav.  41.  Lang'-^ 
Uy  V.  Hajmsy  Mo.  30a.  Bat  in  those  cases  the  act  was  describ- 
ed as  having  been  made  **  at  a  Sessions  begtin  and  holden  at 
^  such  a  ddy,  fSfc/"  without  setting  forth  the  title  of  the  act.  If 
indeed  the  ^tle  of  tins  act  had  been  mis^tecited,  it  would  have 
been  fatal,  Mtils  V.  WVkins,  8alk.  609.  But  here  the  title  is 
properly  set  forth;  and  as  it  is  a  public  soitute,  the  Coort  may 
take  notice  of  it,  tad  reject  the  year  ad  surplusage.  With  respect 
to  the  secotid  objection;  the  <ase  of  Davis  v.  MasesangJm \d) 
shews,  that'  though  it  was  necessary  to  state  the  nature  of  the 
ofience,  the  party  was  not  bound  to  specify  the  particular  act 
which  constituted  dip  oflence :  and  hete  the  nature  of  the  of** 
fence  is  stated  in  theaffidavit^fiamelyi  insuring. 

the  Own  v^tre  clearly  of  o^ion  that  the  firet  objtctioa  was 
fat^.  The  patty  was  Mt  bound  to  Mt  forth  the  ytar  in  which 
the  act  passed,  but  having  undertaken  to  do  s6  and  mis-recited 
h,  it  cannot  be  tejected  as  surpluMge ;  he  has  here  tefetitd  to 
atiother  act  of  pai^ment  Vl^iich  has  no  rebtion  to  this  matter. 
But  they  held  tiut  the  second  objection  was  ill-fbunded ;  far 
the  patty  had  stated  the  nature  ef  die  ofience,  which  was  all 
Aatw^neccimy. 

Rule  abscdttte; 

* 

«^^Ute,€vpl»7« 

FUTCHBR 
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1788. 

iv-^Tinii.  Fletcher  against  Smiton. 

T^J     f^ASE  for  money  had  and  received.    At  the  trial  after  last 
idU  "^  ^^^  ^^"**  *^  GuUdhaU,  before  Buller,  J.  a  verdict  was 

the  f^n-  found  for  the  plaintiff,  with  14/.  damages,  subject  to  the  opimoa 
iSJh'oS'cr'*  of  this  Court  on  the  following  case  :  Matthew  Woodward^  being 
words,         seized  in  fee  of  four  undivided  eightieth  parts  or  shares  of  build- 
rdifierent'   ^^&  *"^  prcmiscs,  Called  the  Corn-market^  in  the  city  of  Lom^ 
intention,     dm^  and  of  divers  other  freehold  and  personal  estates,  made  hb 
3  vol.  356.    will  on  the  29th  oi  March  1766,  duly  executed,  tsTr. ;  wliicb» 
^t'.R^  after  directing  all  his  debts  to  be  paid,  contsuned  the  following 
fWl,that   clauses:  "  Theii  I  give  to  Mary  Woodward^  my  wife,  all  my 
« themidue  household  goods,  plate,  linen,  and  jewels,  at  my  houses  at  Ram- 
°^M*1?  fi^^^^i  Lamhtt,  with  500/.  at  her  own  disposal,  as  she  shall 
Aen^ta-  '    think  fit     I  givc  one  annuity  to  be  paid  to  Mary  Woodward  my 
?^hu  k?**  ^^^»  °^  '^'*  *  1^^^  ^1  ^*^*^f^  Morleyy  out  of  the  profits  of  the 
gadcs,  and    corn  trade,  as  by  our  articles  specified,  and  1000/.  to  be  left  in 
pex^f being  ^^^  ^"^^  during  her  life,  for  this  use  and  purpose;  and  also  I 
*?]?"*       give  the  said  Mary  Woodwardxht  profit  of  my  four  shares  in  the 
riei  afee  of  Com^ntarket  during  her  life  ;  also  the  income  and  profits  of  my 
tttV-'lnd'    '•^^''*  ^^  follows,  during  her  life :  my  lands  lying  [here  fcl- 
aisoDost.      lowed  a  particular  enumeration  of  his  several  estates],  as  also 
7)]^^.  ^     the  residue  of  my  personal  estates,  to  be  laid  out  in  bank  annui- 
SaTS^"'    ^*^^'   *"^  Mary  Woodward  my  wife  to  have  the  income  during 
word! « the  her  life  only  of  this  and  the  estates  before-mentioned  ;  and  after 
ofI^°pro.    ^^^  decease,  as  follows  :  I  give  to  Matthew  WeatherUy^  my  nc- 
fitf  out  of     phew,  the  income  of  my  four  shares  in  the  Com^marhety  for 
csute,"  Jker  ^is  natural  life ;  and  all  the  rest  of  my  estates^  with  all  monies 
cM^deFwr  *"  shocks,  and  in  William  Morley^s  hands,  or  any  other  sccu- 
•any  a  fee.   ritics,  to  be  divided  in  equal  shares  to  EUzabith  Smwy  EEza- 
hetb  Mallard^  Judith  Weatherley^  Joseph  WeathtrUy^  and   W'd^ 
liam  Weatherley^  share  and  share  alike ;  and  out  of  my  wife's 
income  she    to  pay  to    Ann  Audain  30/.   yearly  during  her 
life."      And  he   appointed   his  wife  executrix.      The   testa- 
tor afterwards  died,  without '  issue,  leaving  his  widow  Mmy 
Woodward^  and   Matthetu   Weatherley^  and  Ann  Audain,  (the 
sister  of  the  testator,)  his  co-heirs,  alive  at  the  time  of  his  death. 
The  widow  afterwards  died;  on  which  Matthew  Weatherky  be- 
came seized  of  and  enjoyed  the  said  four  shares  during  his  life, 
till  the  5th  day  of  October  1 787,  when  he  died,  having  devised 

'••  his 
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his  real  and  personal  estates  to  the  plaintiflF.    The  defendant  is     1788. 
treasurer  and  paymaster  to  the  proprietors  of  the  Corn^marhet. 


H^  has  received  half  a  year's  dividend  on  the  four  shares,  ^"^;"* 
and  has  the  same  still  in  his  hands.  This  action  was  brought  Smito** 
by  the  consent  of  all  parties,  to  try  whether  the  reversionary  in- 
terest in  the  four  shares  passed  under  the  devise  to  Elizabeth 
Snow  and  the  four  other  devisees.  The  question  for  the  opinion 
of  the  Court  is.  Whether  the  reversionary  interest  in  the  said 
four  shares  passed  under  the  devise  to  Elizabeth  Snow,  Elizabeth 
MaUard,  Judith  Weatherley^  Joseph  Weatberleyj  and  William 
Weatherlej?  If  it  did  not  pass,  the  verdict  to  stand  j  otherwise, 
for  the  defendant. 

Shepherd,  for  the  plaintiff.     It  is  apparent  on  reading  this 
will,  that  the  devisor  used  the  word  "  estates"  as  applying 
specifically  to  the  things  therein  particularly  enumerated,  and 
which  imediately  follow  the  word  *<  estates''  in  the  first  clause. 
In  that  phce  he  clearly  could  not  intend  that  a  fee  should  ndt 
pass  by  it,  for  those  estates  are  given  to  his  wife  for  life^  and 
the  word  is  there  used  as  a  particular  description  of  the  lands 
which  she  was  to  have  for  her  life.    Then  if  he  did  not  use  it 
in  a  technical  sense  in  one  part  of  the  will,  it  cannot  be  con- 
tended that  he  so  used  it  in  another  part.     The  word  then  in 
the  latter  clause  not  being  used  technically.     First,  it  does  not 
apply  to  the  shares  in  the  Corn-market  g  but.  Secondly^  if  it 
do,  it  cannot  apply  to  his  interest  in  them.     As  to  the  First, 
the  word  **  estates"  could  not  have  been  meant  to  apply  to  the 
Com^marketi  for  in  the  preceding  clause  the  devisor  gave  to 
his  nephew  the  income  of  his  four  shares  in  the  Corn-market 
during  his  life,  adding  immediately  afterwards,  «  all  the  rest  rf 
n^' estates  to  Elizabeth  Snow  and  the  four  other  devisees,  share 
and  share  alike  j"  so  that  in  this  latter  devise  the  Corn-^marhet 
is  expressly  excluded,  and  the  word  «  estates"  in   the  last 
clause  must  have  the  same  signification  with  the  same  word  in 
the  first  clause,  where  it  cannot  by  possibility  extend  to  the 
Co^n^mariit.    If  it  be  contended  that  the  devisor  could  only 
intend  that  his  nephew  should  take  an  estate  for  life  only  in 
the  Com-tnarketf  and  that  the  reversion  should  pass  by  the  sttl>- 
sequent  clause  to  the  other  devisees,  otherwise  it  was  nugatory 
to  mention  his  nephew  at  all,  as  he  would  have  been  entitled 
to  a  still  greater  interest  as  heir  \  the  answer  is,  that  it  was 
necessary  that  the  devisor  should  give  him  the  whole  profit^ 
during  his  life,  because  be  was  only  co*heir  with  another^  and^ 
Vol.  II.  X  x  as 
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1788.     as  such  would  only  have  been  entitled  to  a  moiety,  which  m 
■  consistent  with  the  intention  contended  for,  namely,  that  the 

FL»Tca«a  reversion  should  descend  upon  him  in  his  character  of  heir. 

.Smitom.  And  as  the  devisor  has  not  expressed  any  mtention  of  parting 
with  the  reversion,  the  Court  will  not  give  it  SKway  from  the 
heir  by  in4>lication  (a).  Secondly,  Though  the  word  <<  estate^ 
will,  generally  speaking,  carry  not  only  the  thiog  described, 
but  also  the  interest  which  the  testator  had  in  it  at  the  time  of 
making  hb  will,  yet  the  word  **  estates''  has  not  the  same 
legal  operation.  In  the  only  cases  in  which  the  word  **  estates'* 
has  been  held  to  pass  a  fee,  it  has  been  coupled  with  other 
words,  such  as  <<  all  my  effects,"  i^c.^  which  shewed  the 
devisor's  intention  06  disposing  of  all  his  property :  but  in  this 
case  no  such  words  are  used,  and  it  is  apparent  that  the  devisor 
did  not  mean  to  pass  the  reversionary  interest  in  his  shares  ifi 
the  Com-market.  In  Wilkinson  v.  Maryland  (b\  where  the 
devisor,  being  seised  of  lands  in  A*  and  B.  which  he  devised  to 
several  persons,  and  of  bnds  in  C  by  way  of  mortgage  and 
forfeited,  devised  all  his  goods,  estaUss  and  mortgages,  to  hb 
wife,  it  was  held  that  the  lands  in  C.  did  not  pass ;  though  the 
Court  said,  if  he  had  devised  all  his  estate  in  such  land,  or  had 
mentioned  that  he  had  such  land  mortgaged  in  fee,  and  devised 
his  mortgage,  the  fee  had  passed.  And  in  CMivrfn  v.  Gmd' 
wyn  (f).  Lord  Chancellor  Hardwiche  doubted  whether  a  fee 
could  be  passed  by  the  words  <'  all  my  estates,"  which  he  said, 
in  common  parlance,  means  a  description  of  the  bnds«  Indeed, 
all  the  cases  on  this  subject  shew  that  if  those  words,  which 
when  technically  used  will  carry  the  fee,  are  not  so  used,  there 
must  be  something  in  the  will  to  shew  that  they  were  intended 
to  pass  the  fee.  But  the  reverse  of  that  intentbn  is  to  be  col- 
lected from  this  will. 

Waod^  cmtrd,  was  stopped  by  the  Court. 
Lord  Kbnton,  Ch.  J.  The  question  is.  Whether  the  bst 
clause  in  the  will  comprehends  the  reversion  of  the  shares  in 
the  Cam'mariet,  and  carries  the  absolute  inheritance  in  them 
to  the  devisees  therein  mentioned  as  tenants  in  common.  There 
arejcases  in  which  nice  distinctions  have  been  taken  betweqi  a 

(a)  Altboufh  the  pUintiff  claimed  under  one  of  the  €o4icin  jlatoe»  it  was  ufidcx- 
stood  that  no  objection  should  be  tnade  on  that  ground  a|ainttthe  plaintiff  *t  recorcr* 
ing,  thii  action  haviBg  been  brought  by  the  coment  of  av  parties,  to  try  the  question 
arising  OB  the  wilL  \ 

(f)  Cn.  cA  447-  (0  I  #^M.  aa). 
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Revise  of  an  estate  at  such  a  place,  and  a  devise  of  an  estate  fif     1788. 
a  particular  place ;  and  Lord  Hardwicke  alluded  to  it  in  the  case 


<5ited  in  Vezij\ay,  but  he  added,  that  there  is  no  case  in  which  ^''l^^^ 
it  was  held  that  a  fee  passed  by  the  devise  of  an  esMty  if  the  Smitow. 
testator  added  to  it,  '« in  the  occupation  of  any  particular  te- 
"nant."  And  I  admit  xhm  the  word  <^  estate"  may  be  so 
coupled  with  other  words  as  to  explain  the  general  sense  in 
which  it  would  otherwise  be  taken,  and  to  confine  it  to  mean 
farms  and  tenements.  But  that  is  not  the  oresent  case  ;  no  such 
words  arc  here  superadded  to  «  e$tates.'*j[lt  is  admitted,  that  if 
the  word  «  estate"  had  been  used,  there  could  have  been  no 
doubt  but  that  the  reversionary  interest  in  the  shares  in  the  Cim- 
market  would  have  passed-,  and  I  think  that  must  have  been  tho 
testator's  intention.  For  his  first  object  was,  that  all  his  debu 
should  be  paid ;  now  that  intention  might  be  defeated,  unless 
the  will  were  to  operate  on  the  whole  inheriunce,  for  the  debts 
could  not  perhaps  be  paid  out  of  the  particular  estate  carved 
out  of  it.  However,  this  case  does  not  depend  on  general  ob- 
servation. For  the  word  «  estates"  has  been  held  equivalent  to 
^  estate,"  unless  other  words  be  added  to  express  a  diflN^rent 
intention*    In  the  case  of  Tilby  v.  8ip^^{b\  in  the  Court  of 

(a)  I  Fe%.  aa8. 
H)  TiLLET  V.  SiMPtoif     In  Chancery,  Bader  1746. 

The  testator,  after  declaring  that  he  intended  to  diipose  of  all  bit  vcrldly  ggtate^ 
and  making  levenl'  dcviiea  to  difertttt  penoDa»  gats  and  bequeathed  mU  Hit  rut  mU 
nMi€  pfkis  m»atff  gfodi,  €k0tUhf  mmi  •dtU  vhattHwr  to  hif  nephew  jL  B*  The 
fneition  waa.  Whether  a  beneficial  interett  in  a  real  ettate,  not  be&re  daiposed  o^ 
would  pass  to  the  nephew  by  thu  devise. 

Lord  HarHoUki^  Chancellor,  was  of  opinioo  that  it  would.  Ha  odd,  wfaero  the 
Court  had  tenraiaed  the  word  tiUU  to  carry  personal  esute  only,  hath  been  where  it 
hath  appeared  that  it  was  thfe  intention  of  the  tesutor  it  should  be  so  understood: 
as  whoe  it  hath  stood  coupled  with  particubr  descriptions  of  part  of  the  peisonsl  '^ 

esttte,  as  a  bequest  of  all  niy  mortgiges,  household  goods  and  edait^  in  which  tho 
preceding  worda  are  not  a  full  description  of  the  personal  estate :  be  dad  not  know 
any  of  those  cases  where  the  preceding  words  were  sufficient  to  pass  the  whole  per- 
sonal estate.  If  the  tesutor  had  said,  ^  aUtbt  rttf  amd  nMu  pf  my  fertomU  tdau  ami 
*  td^itf  vfhatstnttr^  a  real  estate  would  have  passed.  This  bequest  amounts  to  the 
fame,  Ibr  the  word  chattels  is  ss  fuU  a  description  of  the  personal  esute  as  the  word 
pntmdL  Therelbre  ^tsk  he  hath  used  weeds  comprrhanding  all  his  penmal  esUte, 
and  then  makes  use  of  the  word  «#/«!#,  tlut  word  will  cairy  a  real  esfiste.  The  word 
^obmutver  is  used  here,  which  is  the  same  as  if  he  had  said,  of  whatever  kind  it  be; 
and  if  that  had  been  the  case,  it  would  most  certainly  have  carried  the  real  esute. 
The  case  of  Tirrel  v.  ^«^«,  I  Clh  Cos.  a62.  is  very  material  to  the  present  question^ 
and  I  think  cannot  be  diattnguisbed  $  there  the  gift  was  of  *  all  the  rest  and  resklue  of 
**  my  money,  goods,  and  chattels,  and  other  estates  whatsoever,!  pve  to  J.  L,^  The 
only  difference  in  the  case  is,  that  there  is  the  word  «#iwr,  irtuch  I  do  not  think  can 
distinguish  it.  If  it  had  been  all  the  rest  and  residue  of  my  household  goods  and 
l&oitgages,  and  aU  other  estate,  I  do  not  think  that  would  liave  carried  the  real. 

lLj^2  ChancerjTj 
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1788.     Chancery,  £.  1746.,  the  question  was,  Whether  by  the  wards 

" there  used  the  fee  should  pass  ?    Lord  Hardwehe  said,  it  would 

"Ii!I"  be  productive  of  bad  consequences  to  confine  the  devise  to  a 
Smxton.  chattel  interest,  unless  there  were  other  words  to  shew  that  it 
was  intended  to  be  so  restrained :  and  he  put  this  case :  «  If  a 
^  testator  devise  all  his  personal  estate  and  estates  whatsoever; 
<<the  inheritance  shall  pass  by  the  latter  words."  That. is 
strong  to  shew  that  the  word  «  estates^  would  of  itself  carry  a 
fee.  Therefore  on  the  authority  of  this  case  and  many  others, 
such  as  Chester  r,  Chester  (0),  I  am  of  opinion  that  this  devise 
conveyed  the  absolute  inheritance  in  the  shares  in  the  Corn" 
tMriet,  and  that  the  testator  did  not  intend  that  any  thing 
should  remain  undisposed  of  by  the  general  residuary  cause. 

AsHHURST,  J.  of  the  same  opinion. 

BuLLER,  J.  This  is  a  question  merely  on  the  intention  of 
the  testator  \  and  I  think  it  is  apparent,  on  reading  the  whole 
will,  that  it  was  his  intention  that  every  thing  which  he  bad 
should  pass  by  it.  For,  after  making  particular  bequests  of  part 
of  his  personalty,  he  directed  that  the  residue  of  his  personal 
estate  should  be  laid  out  in  the  funds ;  then,  after  giving  hb  real 
estate  for  lives,  he  devised  all  the  rest  of  his  estates^  with  all  mo- 
nies  in  the  funds,  to  the  five  devisees.  Then,  as  it  appears  that 
he  had  first  disposed  of  all  his  persona/  estate  by  other  words,  he 
must  have  intended  to  pass  his  real  estate  by  the  subsequent  words, 
for  there  was  no  other  property  on  which  they  could  attach. 

Grose,  J.    Where  the  devisor  intended  to  confine  the  ope* 

ration  of  the  word  **  estates,*'  he  added  «  for  life  :**  but  in  the 

latter  clause  there  are  no  words  of  restraint  added. 

.  Postea  to  the  defendant. 
(«)  3  p.  mmi.  $6. 


^^^f  The  King  agaimt  The  Undertakers  of  the  Aire  and 
^-^^  ^  /^,u^^e^  Calder  Navigation. 

Where  a  Hj^HE  churcWardens  and  pverseers  of  Leeds  in  Torkshire^ 
runl^rom  '>7  ^^  assessment  duly  made  and  allowed,  assessed  the  un- 

jt  to  s.  dertakers  of  the  navigation  of  the  rivers  Aire  and  Calder  for  the 
through  8c-  ** 

reril  intervening  parishes,  and  the  tolls  for  the  whole  navigation  are  collected  in  thoae  two  patishei^ 
they  may  be  assessed  to  the  poor>r;ites  in  those  two  parishes  for  the  whole  amount  according  to  the 
proportion  collected  in  each  (a).  The  justices  at  the  Sessions  are  the  proper  judges  of  the  equality 
of  podr-rates;  and  the  Court  of  B,  Jt.  will  not  interfere  upon  the  ground  of  theur  beiog  unequal 
mikss  the  inequality  be  manifestly  apparent  on  the  rate. 

(«)  See  R.  V.  The  Mayor  rf  Liid^M^  post.  4  vol  a  I.,  where  it  was  determined  that  a  barge-way 
and  toll-gate  are  rateable  in  the  hamlet  where  they  arr^  for  such  part  of  the  tolls  as  itftmes  dmt  there, 
chough  the  tolls  are  collected  in  another  parish. 

toUs 
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tolls  and  duties  of  the  said  navigation  at  LeeJsf  at  and  after  the     1788. 
rate  of  loool.per  annum  g  and  for  their  bnds,  wharfs,  houses, 


warehouses,  and  other  buildings  in  their  own  occupation,  at  and  ^*  ^."^ 
after  the  rate  of  27/.  fernnnttm :  and  against  the  former  part  of  The  Under- 
the  assessment  the  defendants  appealed  to  the  Sessions,  who    AiKEtndv 
affirmed  the  rate,  slating  the  following  case  for  the  opinion  of  ^^}'^V' 
this  Court: 

"  That  the  said  rivers  Mre  and  Cdier  were  made  naviga- 
ble by  an  act  of  parliament  of  the  loth  and  nth  of  WUU  3. 
which  act  hath  been  amended  by  a  subsequent  act  of  the  i4th  ^ 
Geo.  3«  €.  96.  under  both  which  acts  the  undertakers  are  entitled 
to  receive  certain  tolls  and  duties  therein  mentioned  for  all 
goods,  CsTr.  carried  upon  the  said  rivers  or  cuts  therein  men- 
tioned, according  to  the  distance  which  such  goods  shall  be  car-' 
ried.     The  whole  length  of  the  navigation  from  Letds  to  Whu' 
land  measures  29  miles,  of  which  2790  yards  in  length  and 
no  more  lie  within  the  local  limits  of  the  township  of  Lads. 
The  whole  tolls  and  duties  arising  upon  the  whole  length  qf  the 
navigation  from    Leeds  to  JVbeeiandp  or  Se/by,  from  the    ist 
Jantufry  1785  to  the  1st  January  1786,  amounted  to  8234/. 
6s.  2d.  exclusive  of  the  tolls  and  duties  arising  from  the  said 
navigation  from  Wakefield  to  Wbeeland^nA  Selhy^  and  the  aver- 
age amount  thereof  for  three  years  before  the  ist  January  1786 
was  7628A  ^s.    The  proportion  of  the  tolls  .arising  from  the 
2790  yards,  part  of  the  length  of  the  said  navigation,  and  ly- 
ing within  the  local  limits  of  the  township  of  Leeds^  amounted 
to  403/.  I  J.   lod.  per  ann.:  and  though  upon  the  face  of  the 
assessment  the  undertakers  stand  only  assessed  at  and  after  the 
rate  of  1 000/.  per  ann,,  yet  as  the  houses  and  buildings  within 
the  township  of  Leeds  are  by  the  said  assessment  rated  only  at 
one  moiety  of  the  actual  rents  or  real  value,  the  undertakers 
stand  actually  assessed  at  and  after  the  rate  of  2000/.  per  atmm 
The  said  undertakers  of  the  said  navigation  in  a  year  ^m- 
mencing  in  July  1 785,  and  ending  July  1 786,.  divided  the  Sjum 
of  17,000/.  profits  i  but  that  sum  was  made  of  many  articles 
besides  the  tolls  and  duties.    The  tolls  and  duties  have  been 
regularly  and  uniformly  rated  at  the  towns  of  Leeds  and  W^» 
Jleld  from  the  year  1 713,  and  at  Wakefield  from  the  year  1.7591 
at  the  annual  value  of  1 200/.  per  ann. ;  the  length  of  the  na- 
vigation within  the  local  limits  of  Wakefield  bcbg  11 89  yards, 

and 
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S78II     ^tiA  the  tqlls  and  duties  arising  upon  that  branch  of  the  nariga* 
tion  from  Wakefield  xd  Selby^  or  Wheeland,  being  more  than  that 


^*^rf^  which  arises  upon  the  navigation  from  Leeds  to  SriZy,  or  fFTfee- 
The  Under- &/*rf.    The  mills,  warehouses,  and  other  real  property  of  the 
Aut^an/  sstid  undertakers,  have  been  rated  from  time  to  time  in  the  town- 
Caldee   ghip5  0f  places  where  such  property  lies.    But  the  toUs  and  du- 
ties have  not  been  rated  in  any  of  the  townships  through  which 
the  navigation  runs  between  Leeds  and  Wbeeland  or  &&y,  or 
between  Wakefield  and  Wbeeland  or  Srfly,  except  at  the  towns 
oi  Leeds  znA  WeJtefield.    From  the  year   1752,  the  said  under- 
takers have  been  invariably  assessed  for  the  tolls  and  duties  to 
the  maintenance  of  the  poor  in  the  town  of  Leeds  at  the  value 
of  600/.  per  aim.  /  and  they,  or  their  lessees,  have  p:ud  the 
assessments  according  to  that  value.    The  tolls  and  duties  aris- 
ing  upon  the  whole  length  of  the  navigation  have  never  in  any 
One  year  during  that  dpace  of  time  amounted  to  the  annual  sum 
^f  8234/.  6j.  a</.,  but  in  seven  years  during  that  time  they  have 
been  considerably  under  that  annual  sum.    In  the  year  1740, 
upon  an  appeal  to  this  Court,  it  was  ordered  that  the  undertak- 
,  ers  should  stand  assessed  at  the  value  of  500/.  per  attm^      In 
every  land-tax  act  from  the  year  1 709  is  contained  a  clause  that 
the  undertakers  shall  not  be  assessed  to  the  land-tax  in  any  other 
part,  township,  or  place,  through  which  the  said  navigation 
runs,  but  at  the  towns  of  Leeds  and  Wakefield;  and  the  under- 
takers have  been  uniformly  assessed  at  Leeds  at  the  same  annual 
turns  for  which  they  have  been  rated  to  the  poor-rates  ;  and 
in  the  above-mentioned  act  of  parliament  of  the   i4thoflus 
liresent  majesty  is  contained  a  clause,  which  enacts,  '<  That 
'^  the  rivers  or  any  of  the  cuts  under  the  authority  of  that  act 
<>  shall  not' be  subject  or  liable  to  the  payment  of  any  taxes, 
*<  rates,  or  assessments,  save  and  except  such  taxes,  rates,  and 
^  assessments,  as  had  been  and  then  were^  usually  charged  and 
«  assessed  thereon/' 

Xofv,  and  Cockdl,  Seijt.  were  to  have  argued  in  support  of 
die  order  of  Sessions,  but  the  Court  desired  to  hear  the  other 
tide. 

Biortr^f  Erskint,  and  Feamley^  contrA^  admitted  that  since 
the  case  in  3  KebU^  540,  recognised  in  Jwes  v.  Meamsett  («), 

and 


x»  THE  Twenty-ninth  Year  of  GEORGE  III.  $63 

ind  other  cases  (tf),  it  was  not  to  be  disputed  but  that  the  species  1788. 
of  property  in  question  was  rateable  5  but  they  contended  diat  it  »  '  ■ 
appeared  upon  the  face  of  the  rate  that  the  company  had  been  ^j^jj* 
rated  for  more  than  the  fair  proportion  of  the  profits  of  the  na.  Th«  Under- 
Tigation  arising  within  the  township  of  Leeds.  This  is  stated  j^^  ^ 
to  be  a  rate  upon  the  tolls  and  duties  arising  from  this  navigation,  ^*:^^^^ 
and  that  so  much  has  been  assessed  in  respect  of  them  witUn 
the  township  of  Leeds :  but  it  appears  that  the  navigation  runs 
for  29  miles,  only  2790  yards  of  which  lie  within  that  town*  . 
ship  \  therefore  this  rate  is  evidently  disproportionate  to  the  ex* 
tent  of  the  navigation  for  which  the  township  of  Leeds  is  rate* 
able.  No  principle  can  be  better  established  than  that  every  poor« 
rate  is  to  be  assessed  on  the  person  in  respect  of  the  property  witi* 
in  the  parish  $  therefore  the  company  were  not  liable  to  be  rated 
for  more  than  the  proportion  of  the  tdls  which  accrued  and  be- 
came due  in  Leeds,  The  locality  of  the  property  is  of  the  very 
essence'  of  the  rate.  But  if  this  rate  can  be  supported,  the 
township  of  Leeds  will  receive  contribution  from  profits  which 
accrue  in  other  districts,  for  which  the  company  will  still  be 
liable  in  those  several  places.  For  each  of  those  intervening 
townships  through  which  the  navigation  runs  will  have  a  right 
to  rate  the  tolls  in  proportion  to  the  extent  of  the  navigation  in 
each ;  and  it  is  no  answer  to  the  present  rate  to  say  that  in  point 
of  fact  they  are  not  rated  now  in  these  districts,  if  by  law  they 
are  liable  to  be  so.  And  the  case  of  Putney  Bridge^  mentioned 
in  the  note  in  DougL  292.  shews,  as  far  as  it  goeS,  that  great  at* 
tention  is  paid  to  the  locality  of  the  subject  of  the  rate.  In  the 
case  of  The  King  v.  Cardington  (^),  where  the  grantee  of  the 
Ouze  navigation  was  held  rateable  to  the  poor  in  Cardington  for 
tolls  arising  from  a  sluice  erected  there,  though  he  himself  re- 
sided elsewhere,  and  the  tolls  were  collected  in  another  parish ; 
St.  is  to  be  observed  that  the  toll  was  in  respect  of  the  sluice 
which  was  locally  situated  *in  the  parish  of  Cardington:  and  it 
goes  to  shew  that  in  rating  tolls  arising  from  any  navigation,  re- 
gard  should  be  had  to  the  extent  of  the  navigation  within  the 
parish.  In  The  IDng  v.  Rebowe  (r),  great  stress  was  laid  on  the 
circumstance  of  the  tolls  not  locally  arising  within  the  parish  as 
a  ground  for  their  not  being  rateable  there. 


(a)  Sec  lUwUi  ▼.  GflUl  Csw^  453,  and  I  voL  713.  tu  a,  X,  r.St.  Nhtolas  GlmutUr, 
(^)  Cn^p,  581^  (0  M.  1%  G.  3.  Buu  3S4. 

There 
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1788.        There  is  besides  another  objectbn  to  this  rate  arinng  out  of 
—  the  14  G^.  3.  c.  96.J  an  act  relating  to  this  navigation ;  which 


^'J^r*  provides  that  the  company  shall  not  be  liable  to  any  rates  or  as- 
TheUnarr-  scssments  which  had  not  been  usually  charged  or  assessed;  now 
*!A«£*^j!Ir  though  ihe  defendants  cannot  insist  upon  the  custom  stotcd  of 
Calo£a    their  never  having  been  rated  at  more  than  600/.  because  the 
whole  matter  arises  upon  an  act  within  memory,  yet  the  fair 
construction  of  that  provision  is  that  they  shall  not  be  assessed 
now  for  more  than  they  had  been  before  that  time.    For  it  must 
be  supposed  that  the  Legislature  intended  some  benefit  to  the 
company ;  but  if  this  construction  be  not  put  upon  it,  that  pro- 
vision will  be  nugatory.    Now  it  appears  that  they  only  stood 
rated  then  at  600/.  within  the  township  of  Leeds,  which  ougbt 
'  therefore  to  have  been  the  proportion  for  which  they  should 
have  been  rated  in  this  instance.   Another  objection  was  madci 
that  it  did  not  appear  that  the  rate  had  been  published  in  the 
church,  pursuant  to  1 7  Geo.  2.  c.  3.  /.  i.     It  was  only  stated  to 
have  been  made  and  allowed,  which  did  not  include  pub- 
lication. 

Lord  Kenyon,  Ch.  J.  With  respect  to  an  objection  which 
has  been  taken  by  Mr.  FearnUy,  that  it  does  not  appear  by  dus 
case  that  the  rate  in  question  was  regularly  published  in  the 
churqh ;  if  the  question  were  whether  an  action  of  trespass  could 
be  supported  by  the  persons  whose  goods  were  distrained  for  non- 
payment of  the  rate,  tliere  is  no  doubt  but  that  the  publication  of 
the  rate  under  tlie  statute  of  the  17  Geo,  2,  c.  3.  must  be  prored: 
but  the  parties  here  come  upon  facts  ascertained  by  the  Court  of 
Sessions,  on  which  they  ask  for  the  opinion  of  this  Court  as  to 
the  question  of  law  arising  upon  those  facts;  therefore  it  would 
be  wandering  from  the  point  to  seek  objections  which  were 
never  intended  to  be  referred.  Then  it  was  said  at  the  bar  that 
a  custom  commeticing  in  the  year  1709  cannot  control  the  ex- 
press provisions  of  an  act  of  parliament :  that  is  true ;  but  co- 
temporary  usage  in  such  a  case  would  give  some  assistance  m 
the  construction  of  an  act  of  parliament.  The  obscrvanon 
which  was  made  at  the  bar  on  the  statute  14  Geo.  3.  c.  96.1 
namely,  that  it  proliibited  any  increase  in  the  rate  which  ex- 
isted at  that  time,  does  not  appear  to  be  well  founded.  Ou 
the  fair  construction  of  that  act  of  parliament,  it  might  perhaps 
be  decided  that  no  other  kind  of  rate  than  those  which  were 
assessed  at  the  time  should  be  imposed;  as  for  instance  if  ^^ 

highway- 
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highwzj-nitc^  or  church-rate}  or  countj-rate,  had  not  been     1788. 
collected  before,  the  Legislature  meant  that  no  such  new  rate 


The  Kino 


should  be  imposed  for  the  future :  but  the  quantum  of  the  rates,  ^^^ 
which  had  been  imposed,  must  necessarily  vary  according  to  the  The  Under- 
exigencies  of  the  case.  For  supposing  at  that  time  the  land*tax  aire  lod 
had  been  at  2S.  in  the  pound,  it  would  be  doing  great  violence  J^^^^^ 
to  the  words  of  the  act  of  parliament  to  say  that  it  never  should 
be  raised  in  any  future  exigency.  The  remaining  question,  and 
indeed  the  great  one  in  this  case  is,  whether  the  rate  in  question 
on  this  property  has  been  assessed  in  a  larger  proportion  than  it 
ought?  It  is  admitted  generally  that  this  species  of  property  is 
rateable;  it  is  also  admitted  that  the  justices  at  the  Sessions  are 
the  proper  judges  respecting  the  equality  or  inequality  of  the  rate. 
In  the  case  of  72^  Xing  v.  Brograve^a)^  the  Court  said  they 
could  not  enter  into  the  inequality  o(  the  rate,  unless  it  manifest* 
ly  appeared  to  be  unequal:  and  this  rule  appears  to  have  been 
laid  down  with  great  wisdom  by  the  judges  who  sat  in  this  Court 
at  that  time.  It  has  been  argued  that,  as  the  whole  extent  of 
this  navigation  is  many  miles,  of  which  that  which  lies  in  Leeds 
forms  but  a  small  part,  the  rate  in  question  exceeds  its  due  pro« 
portiont  but  that  is  not  the  rule  by  which  these  proportions  are 
to  be  ascertained.  It  is  well  known  that  the  Duke  of  Bridge^- 
'watef't  navigation  at  Manchester  extends  thirty  or  forty  miles, 
within  three  miles  of  the  end  of  which  the  grand  trunk  empties 
Itself,  and  of  course  the  tonnage  in  that  part  of  the  navigation 
exceeds  beyond  all  comparison  the  proportion  in  any  other  part 
of  it.  So  that  it  is  roost  probable  that  the  part  of  this  naviga« 
tion  which  comes  into  the  town  of  Leeds  is  of  greater  value  than 
any  other  part.  However  I  disclaim  forming  my  opinion  upon 
any  conjecture  of  this  sort,  though  it  is  probably  well  founded  \  it 
being  enough  for  me  to  say,  what  was  said  by  this  Court  in  the 
case  reported  in  Burrow^  that  we  cannot  enter  into  the  inequality 
of  the  rate,  unless  it  be  manifestly  unequal  upon  the  face  of  it* 
Therefore,  without  entering  into  any  discussion  of  more  points 
which  are  open  to  it,  I  am  clearly  of  opinion  that  this  rule 
ought  to  be  discharged. 

AsHHURST,  J.  The  greatest  part  of  the  argument  used  by 
the  counsel,  who  have  argued  in  support  of  this  rule,  is  founded 
upon  a  supposition  that  every  parish  between  the  extremes  of 

(tf)  4  .ftrm  149^* 

this 
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1788.     this  navigation  receives  an  equal  benefit.    But  that  in  all  pro- 
-«  bability  is  contrary  to  the  fact;  for  most  likely  many  barges  are 


^^Ih*^^  navigated  near  the  town  of  Leeds  which  do  not  pass  any  ocbcr 
The  Under-  part  of  the  navigation.  So  that  the  proportion  for  which  the 
AzTi^a^'  profits  of  this  canal  have  been  rated  in  tUs  parish  does  not 


Calde*    ccssanly  exceed  the  quantum.  The  case  then  before  us  is  extrec 

ly  simple;  for  this  Court  never  interferes  m  a  qoestioa  of  ineqaa^ 
lity  of  a  riitcj  unless  it  manifestly  appears  on  the  rate  itself  to  be 
unequal :  now  that  does  not  so  appear  in  this  ease;  and  there- 
fore 1  am  of  opinion  that  it  must  be  confirmed. 

BuLLER>  J.    If  the  objection9  which  was  taken  by  one  of 
the  counsel,  that  the  rate  does  not  appear  to  have  been  publish- 
ed in  the  church,  would  hold,  it  would  destroy  every  case  of 
this  sort  which  comes  before  the  Court.    But  the  distinction 
between  orders  of  jusdces  and  special  verdicts  has  been  long  esta- 
blished; in  the  latter,  where  it  concludes  generally,  the  whole 
case  must  appear  upon  record:  but  the  very  reverse  is  the  mk 
which  obtains  in  the  case  of  orders  of  justices ;  for  the  Court 
will  intend  every  thing  to  be  right,  whidi  does  not  appear  to 
be  otherwise,  and  they  will  not  entertain  any  doubt  upon  a  sub- 
ject upon  which  the  justices  did  not*  Here  die  Court  of  Sessions 
have  said  that  the  rate  was  duly  made  ;  they  made  no  question 
about  the  publication  of  die  rate,  and  they  did  not  intend  to  leave 
any  question  upon  that  head  to  the  Court.   Then  it  becomes  ne- 
cessary to  consider  those  facts  in  this  case  upon  which  the  law 
arises ;  and  it  is  material  to  observe  that  it  is  not  stated  that  the  tolls 
are  collected  at  any  other  place  than  Leeds  and  Wdu^U^  for  if 
there  were  any  other  houses  in  difierent  parishes  at  which  the 
tolls  ate  collected,  it  would  make  a  difference  ^  but  on  this  state 
'    of  the  case  we  are  bound  to  take  it  that  all  the  tol)s  are  col- 
lected at  these  two  places.    Taking  that  fact  therefore  as  clear,  I 
think  the  case  which  has  been  decided  in  this  Court  must  go- 
vern the  present.     It  is  material  to  consider  at  what  place  the 
toll  becomes  due.    I  agree  that,  if  a  person  has  property  in 
Tfurkshire^  and  receives  the  profits  of  it  in  LandoPi  he  shall  not 
be  rated  for  it  in  London  s  for  a  toll  must  be  conndered  to  be 
paid  at  the  places  where  it  becomes  due.    It  is  impossible  to 
adopt  the  argument  used  at  the  bar  that  the  toll  becomes  due  at 
the  end  of  every  mile  for  that  naile;  for  it  is  an  entire  contract 
to  carry  the  goods  the  whole  distance  intended,  and  the  hire  is 
payable  at  the  place  to  which  by  that  contract  they  are  to  be 

carried. 
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^trried.    The  case  of  Puirnj  Bridge  {a)  is  an  iUustnition  of  the     1788. 
^-  present }  there  the  bridge  is  ntedin  Putmy  taAFtUbam  parishes  — — • 

^  at  700/.  a  year  in  each,  there  being  gates  at  each  end  i  formerly  ^^J^^J^ 

^  there  was  no  gate  at  the  Putney  end,  and  then  the  bridge  was  not  ^^^  Under- 

'*  assessed  in  Putney  at  all.    With  respect  to  the  last  (Ejection  on  ^A^i^Mind 

•  the  act  of  the  1 4  Geo.  2.  e.  g6.  if  that  argument  has  any  weight,  jj^^'''ifj^ 

it  must  go  the  length  of  saying,  that  the  Legislature  intended         • 
^  that  a  certain  sum  should  be  raised  at  all  events,  neither  nx>re 

^  nor  less ;  but  that  would  be  doing  great  injustice }  for  it  is  stat* 

ed  that  the  tolls  in  Leeds  amounted  only  to  ^ooLper  annum^  and 
yet  at  that  moment  they  ^ere  rated  at  600/.  a  year  $  and  if  the  * 
rates  should  be  reduced,  it  would  be  manifest  injustice  to  say 
that  the  proprietors  of  this  navigation  should  be  still  rated  at 
'''  600/.  per  annum* 

Grosb,  J.  said  that  this  case  was  abundantly  too  clear  to  re«- 
^  quire  any  farther  comment. 

Rule  discharged. 

{a)  Dwg.  305.  D.  ad  edit. 


Russell  and  Others  against  The  Men  dwelling  in  the    frija^, 
JLp^^  ^^v       County  of  Devon.     ^       _^  ^^•'^*' 

rpHIS  Was  an  action  upon  the  case  against  the  men  dwelBng  No  action 
-*■   in  the  aiimty  rf  Devon,  to  recover  satisfaction  for  an  in-  ][^;^^J 
-  jury  done  to  the  waggon  of  the  plaintifls  in  coiisequence  of  a  dual  aguost 
bridge  being  out  of  repair,  whidi  ought  to  have  been  repaiied  jj^ti^"'' 
by  the  county;  to  which  two  of  the  inhabitants,  for  themselves  co"°7'  ^^ 
and  the  rest  of  the  men  dweUing  in  that  county,  appeared,  and  ntlainS  in 
demurrtd  generally.  '  consequence 

o  /  of  a  county 

Ciambri,  in  support  of  the  demurrer,  insistdl  that  by  the  laws  bridge  bewi 
of  this  kingdom,  no  civil  action  can  be  maintained  against  the  ^^^  '*' 
'  inhabitants  of  a  county  at  large  for  any  injury  sustained  by  an  l^^'>  74- 
individuaLin  consequence  of  a  breach  of  their  public  duty.    No  305.] 
instance  can  be  found  of  any  attempt  to  support  such  an  acti6n/v^-/*  //-  ^-' ' 
as  the  present,  which  is  a  strong  argument  to  shew  that  such  ■.  -  /   '' 

an  action  will  not  lie,  espedally  where  the  circumstances,  which^;^^^..  ^  '^^-'^^ 
should  give  occasion  to  it,  are  in  daily  occurrence:  for  on  prindple"^  ^'  '    ^  ^''  ^ 
there  can  be  no  distinction  between  any  special  injury  arising  from  /3«  (fL*  tl  ^').  '*^ 
a  neglect  in  not  repairing  a  bridge  auod  an  highway.    But  tins ' '  <  4..nv  '   '  ^ 

.     does 
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1788.     does  not  rest  on  general  observation  only;  for  if  the  prtnciplcsy 
on  which  this  action  must  be  Supported,  are  examined,  it  will  be 


'^•/w  ^   found  equally  clear.  Consider,  first,  who  are  the  necessary  parties 
The  Men  of  to  all  civil  suits;  they  must  either  be  brought  against  indivi- 
*^*'*';    duals,  who  are  to  be  particularly  named,  or  against  corporations, 
i'U<  •'.-.. I Qx  against  persons  who  are  rendered  liable  by  the  provisions  of 
;  f .         particular  acts  of  parliament :  if  it  be  brought  against  indivi- 
duals,  all  of  them  must  be  brought  before  the  .Court ;  they  must 
appear  before  the  Court  or  be  outlawed.    This  mode  of  bring- 
ing actions  against  large  bodies  of  men  would  render  nugatory 
the  privileges  of  the  Crown  of  creating  corporations,  and  would 
destroy  the  mode  of  suing  corpoiations  in  their  corporate  capa- 
city.   And  no  act  of  parliament  has  yet  made  the  inhabitants,  of 
a  county  at  large  liable  in  this  case.    Besides  here  the  defend- 
ants are  the  men  of  Dtvon^  who  must  be  taken  to  mean  the 
inhabitants  of  that  county  at  the  time  of  purchasing  the  writ: 
but  the  inhabitants  of  a  county  are  a  fluctuating  body,  and  be- 
fore judgment  obtained,  other  persons  may  have  come  to  reside 
in  the  county,  when  the  whole  damages  may  be  levied  on  such 
innocent  persons ;  whereas,  if  the  action  could  be  maintained 
at  all,  the  damages  should  be  paid  by  those  who  were  inhabit* 
ants  at  the  time  when  the  injury  was  sustained.    And  it  is  a 
principle  of  law,  that  no  man  shall  be  responsible  for  any  injury 
unless  occasioned  by  his  own  act  or  default.    If  it  be  contended 
that  this  mode  pf  suing  is  founded  on  the  analogy  it  bears  to  ac- 
tions on  the  sts^ute  of  hue  and  cry,  and  actions  on  the  9  G.  i. 
r.  23.  /.  7.,  to  recover  damages  sustamed  by  fire ;  the  answer  is 
that  the  Legislature  has  given  a  remedy  in  those  particular  in- 
stances ;  and  when  an  act  of  parliament  renders  any  description 
of  men  liable  to  an  action,  the  Courts  of  law  must  devise  some 
means  by  which  they  may  be  sued.  But  the  statutes  of  hue  and 
cry  furnish  an  argument,  to  shew  that  the  present  action  cannot 
be  maintained.    The  obligation  to  make  hue  and  cry  subsisted 
at  common  law ;  2  Inst.  172.  or  at  least  by  the  statute  olWest^ 
mdnsttr  ist.  (a),  which  was  prior  to  the  statute  of  Wintmi  {b\  by 
which  the  inhabitants  of  a  hundred  were  subjected  to  an  action. 
But  if  the  hundred  had  been  liable  to  a  civil  action  by  the  com- 
mon law,  or  the  statute  of  WestndnsUr^  which  raised  the  daty» 
the  statute  of  JVinton  would  have  been  nugatory.    But  it  was 
only  on  the  ground  of  the  hundred's  not  being  liable  before  that 

time 
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time  that  the  Legislature  made  them  responsible  in  a  civil  action.     1 788- 

The  consequence  of  permitting  these  sort  of  actions  to  be  main-  "^ 

tained  desenres  the  serious  attention  of  the  Court,  since  it  must   '^j^""" 
necessarily  lead  to  a  mukiplidty  of  actions:  for  as  the  whole  The  Men  of 

J  ,  .      .  ,     :  Devon. 

damages  to  be  recorcred  might  be  levied  on  any  one  individual, 
he  must  have  recourse  to  numberless  suits  in  order  to  reim- 
burse himself  for  the  excess  which  he  must  pay  beyond  his  own 
proportion.  The  principle  which  decides  against  this  kind  of 
action  is  in  Bro.  Ahr.  title  <<  accim  sur  le  caii^  pL  93.  where 
it  is  said  that  if  an  highway  be  out  of  repair,  by  which  my 
horse  is  mired,  no  action  lies,  <<  car  estfopulus  ft  surra  reforme 
**  per  presertiment  i**  which  must  be  understood  to  mean,  that,  as 
the  road  ought  to  be  repaired  by  the  public,  no  individual  can 
maintain  an  action  against  them  for  any  injury  arising  from  their 
neglect. 

GiUif  contri.  The  general  principle  is,  that  where  one 
person  receives  an  injury  by  any  other  person  or  persons 
omitting  to  do  what  by  law  he  or  they  are  bound  to 
do,  he  may  maintain  an  action  on  the  case  to  recover  satis- 
faction for  the  damage  he  has  received  in  conaSequence  of 
that  omission.  In  the  present  case  the  county  were  bound  to 
repair  this  bridge  \  they  omitted  to  do  tfo;  and  the  plaintifis 
received  a  particular  injury  by  that  omission.  It  is  true  that 
this  neglect  in  the  county  was  a  public  nuisance,  and  was  an 
injury  to  a// the  king's  subjects*,  and  that  no  individual  could 
have  brought  an  action  for  his  share  of  the  genertd  injury:  i>ut 
this  is  a  special  damage  sustained  by  the  plaintiflfs,  who  have 
therefore  a  right  to  recover  a  satisfaction  in  damages.  In  Ivesm 
y.  Moore  (4),  it  Mras  held  that  an  action  on  the  case  for  stopping  a 
public  way,  whereby  persons  were  prevented  from  coming  to 
the  plaintiff's  colliery,  might  be  supported.  So  that  there  is 
no  objection  to  this  action  from  the  nature  of  the  inji^ry.  If 
any  individual,  or  a  corporation,  ought  to  have  repaired  this 
bridge,  there  can  be  no  doubt  but  that  the  action  would  have 
lam.  Now  there  is  no  difierence  between  an  action  against  an 
individual,  or  a  corporation,  and  the  present  which  is  brought 
against  the  men  residing  in  the  county  of  Devon^  who  have 
been  guilty  of  the  same  neglect.  With  respect  to  the  plain- 
tiflfs, the  injury,  is  the  same;  they  are  equally  innocent,  and 
have  suffered  by  the  default  of  others^  who  were  bound  by 
law  to  perform  a  duty  which  they  neglected :  they  therefore 

upon 
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1788.     upon  every  principle  of  reason  and  justice  ought  to  hare  re- 
paration.    With  respect  to  the  defendants,  they  are  equally 


^•rl""  S"*'^  of  a  breach  of  duty,  and  arc  U  least  equally  able  to 
The  Men  of  make  tbis  compensation;  they  therefore  on  the  same  prin- 
'^^'''  ciples  of  reason  and  justice  ought  to  make  satisfaction  to  the 
plainttfis  who  have  sufiered  by  their  neglect..  Et  M  emUm  at 
ratio  idem  est  jus..  Upon  principle,  therefore,  the  pbuntifis  aie 
entitled  to  recover  a  satis&ctbn  against  the  defendants:  but 
the  defendants  wish  to  shelter  themselves  under  the  forms  of 

/  law,  and  say  that,  though  in  justice  they  ou^t  to  make  a  com« 

pensation,  there  is  no  mode  by  which  they  can  be  compelled  to 
do  it.    However  there  is  no  ground  for  such  an  objectioo,  be- 
cause they  may  be  compelled  to  appear  in  a  civil  action  by  the 
same  process  by  which  they  are  hrought  into  Court  in  an  in- 
dictment, namely,  by  venire  and  distringas.    With  respect  to 
the  statutes  of  hue  and  cry,  from  which  part  of  the  defendsnt's 
argument  was  drawn,  it  will  appear  on  consideration  that  the 
cases  which  have  been  determined  on  those  statutes  iiiniish 
an  argument  in  favour  of  this  action.    All  actions  against  die 
hundred  are  brought  on  the  13  Ed.  i.  c.  2.     i  Fentr.z^S^ 
Telv.  116.  and  not  on  the  statute  27  .££«•  c.  13.  and  theiefine 
if  a  declarauon  were  to  conclude  contrd  formam  statutonm  it 
would  be  bad.  The  statute  I'^Ed.  i.  c.  a,  enacts  that  inquests 
shall  be  made  in  the  hundred,  ^c.  where  felonies  are  commit^ 
ted,  so  that  the  ofiender  nuiy  be  attunted,  and  if  the  coontf 
will  not  answer  for  the  bodies  of  such  oficnders,  every  coontfy 
that  is,  the  people  dweUing  in.  die  county,  shall  be  answerable 
for  the  robberies  done,  and  also  the  damages,  so  that  the  whole 
hundred  where  ^e  robbery  shall  be  done,  shall  be  answer- 
able. And  «  by  construction  upon  the  statute  WvOon^  13  £/.  i- 
If  the  country  do  not  apprehend  the  felon  within  lattj  days, 
an  action  lies  against  dbe  inhabitants  of  the  hundred,  wheit 
the  robbery  was  committed  for  the  money  or  goods  wbeitof 
the  party  was  robbed.''  3  Com.  Dig.  tit.  Himdred^  C  2.   Now 
it  is  to  be  observed  that  the  statute  does  not  prescribe  tbe  i^ 
of  action  or  the  mode  of  proceeding  against  the  hundred;  ^ 
merely  declares  that  they  shall  be  answerable ;  but  the  co0' 
mon  law  interfered  and  supplied  the  form  of  actioo  ^ 
the  process  by  which  they  are  to  be  brought  into  Court. 
Then  to  argue  by  analogy;  as  in  that  case  the  cooamoo  b^ 
(umished  the  form  of  action  to  recover  s^ainst  the  hsnix^ 
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diat  salisfactbn  idiich  the  Legisbtnie  declared  they  should     ijM* 
make:  so  in  the  present  case  it  will  afibrd  a  remedy,  aod  com- 


pel the  oottnty  to  make  that  compensation  which  it  says  on  ^!^^^ 
principle  they  are  kmnd  to  do.  It  has  been  said  that  great  in»  1*^  Meno^ 
jnsdce  might  be  done  to  chose  who  are  not  inhabitants  of  the 
cxmnty  at  the  time  when  this  injury  was  sustained,  by  making 
them  responnUe  for  the  neglect  of  their  predecessors;  but  that 
objection  would  apply  with  equal  force  to  the  action  on  the  sta- 
tutes of  hue  and  cry  as  to  this.  With  respect  to  the  argument 
drawn  from  the  novelty  of  the  action,  it  may  be  answered  by  re* 
collecting  that  the  persons  who  are  bound  to  repair  bridges  and 
roads  are  generally  compelled  by  indictment  to  repair  them  before 
any  special  damage  has  been  sustained.  As  to  the  case  in  JBrv: 
ifir.,  perhaps  it  was  not  considered  to  be  such  a  partial  injury 
for  which  an  action  would  lie;  the  instaiice  put  is  only  that  of 
miring  a  horse:  but  it  does  not  follow  that,  if  diere  had  been 
any  serious  damage  («),  the  action  would  not  have  lain.  How- 
ever it  is  to  be  observed  that,  at  the  time  when  that  case  was 
determined,  doubts  were  entertained  concerning  other  actions  . 
upon  the  case;  which  are  now  dearly- held  to  be  maintainable; 
for  it  was  doubted  by  JSaldmn,  Ql  J.  whether  an  action  could 
be  supported  for  a  special  damage  arising  from  a  nuisance  in 
an  highway;  though  Fitxiiriirt,  J.  was  indeed  of  a  diftrcnt 
opinion  (k). 

Chamhrtj  in  reply,  was  stopped  by  the  Court. 

Lord  Kbnton,  Cb.  J.  If  this  experiment  bad  succeeded^ 
it  would  have  been  productiTC  of  an  infinity  of  actions.  A^ 
though  the  fear  of  introducing  so  much  litigation  ought  not 
to  prevent  the  plaintiff's  recovering,  if  by  law  he  is  entitled, 
yet  it  ouf^t  to  have  considerable  weight  in  a  case  where  it  is 
admitted  that  there  is  no  precedent  of  such  an  action  having 
been  before  attempted.  Many  of  the  principles  laid  down  by 
the  plaintiff's  counsel  cannot  be  controverted ;  as  that  an  ac- 
tion would  lie  by  an  individual  for  an  injury  wUch  he  has  sus- 
tsuned  against  any  other  individual  who  is  bound  to  repair.  But  \ 

the  question  here  is^  Whether  this  body  of  men^  who  are  sued 
in  the  present  action,  are  a  corporation,  or  qud  a  corporation, 

(a)  The  cue  ia  f  £A  4- S.  from  which  the  ^ums^mMnlt  Unkm,  imposts  f 

damage  to  be  sustained  is  coosequenct  of  miring  the  hone, 
Xi)  Yid.5Rep.73.^.  ' 

^  against 
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1788.     agsiinst  whom  such  an  action  can  be  maintained.    If  it  be 
reasonable  that  they  should  be  by  law  liable  to  such  an  ac- 


RpisELL  tion,  recourse  must  be  had  to  the  Legislature  for  that  puiposc 
TbeM^nof  But  it  has  been  said  that  this  action  ought  to  be  mauntained 
Dbvok.  ^j  borrowing  the  rules  of  analogy  from  the  statutes  of  hue  and 
cry:  but  I  think  that  those  statutes  prove  the  very  reverse. 
The  reason  of  the  statute  of  Winton  was  this;  as  the  hundred 
were  bound  to  keep  watch  and  ward,  it  was  supposed  that  those 
irregularities  which  led  to  robbery  must  have  happened  by  their 
neglect.  But  it  was  never  imagined  that  the  hundred  could 
have  been  compelled  to  make  satisfaction  (0)9  till  the  statute 
gave  that  remedy;  and  most  undoubtedly  no  such  action  could 
have  been  maintained  against  them  before  that  time.  There* 
fore  when  the  case  called  for  a  remedy,  the  Legislature  inter- 
posed; but  they  only  gave  the  remedy  in  that  particular  case, 
and  did  not  give  it  in  any  other  case  in  which  the  neglect  of 
the  hundred  had  produced  any  injury  to  individuals.  And 
when  they  gave  the  action,  they  virtually  gave  the  means  of 
maintaining  that  action ;  they  converted  the  hundred  into  a 
corporation  for  that  purpose;  but  it  does  not  follow  that,  in 
this  case  where  the  Legislature  has  not  given  the  remedy,  this 
action  can  be  maintained.  And  even  if  we  could  exercise  a 
legislative  discretion  in  this  case,  there  would  be  great  reason 
for  not  giving  this  remedy;  for  the  argument  urged  by  the 
defendant's  counsel,  that  all  those  who  become  inhabitants  of 
the  county,  after  the  injury  sustained  and  before  judgment, 
would  be  liable  to  contribute  their  proportion,  is  entitled  to 
great  weight.  It  is  true  indeed  that  the  inconvenience  does 
happen  in  the  case  of  indictments;  but  that  is  only  because  it 
is  sanctioned  by  common  law,  the  main  pillar  of  which,  as 
Lord  Coke  says,  is  unbroken  usage.  Among  the  several  quali« 
ties  which  belpng  to  corporations,  one  is,  that  they  may  sue 
and  be  sued;  that  puts  it  then  in  contradistinction  to  other 
persons.  I  do  not  say  that  the  inhabitants  of  a  county  or 
hundred  may  not  be  incorporated  to  some  purposes;  as  if  the 
king  were  to  grant  lands  to  them,  rendering  rent,  like  the  grant 
to  the  good  men  of  the  town  of  Islington  {b).  But  where  an 
action  is  brought  against  a  corporation  for  damages,  those  da- 
mages are  not  to  be  recovered  igamst  the  corporators  in 

(«)  Vide  ante,  I  vol  71.    a  IVUu  9a,  5.  (*)  Dyer^  zoa 

their 
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their  individual  capacity,  but  out  of  their  corporate  estate:  but     '788> 
if  the  county  is  to  be  considered  as  a  corporation,  there  is  no  cor-    ^^^^^^J 
poration  fund  out  of  which  satisfaction  is  to  be  made.    There-     against 
fore  I  think  that  this  experiment  ought  not  to  be  encouraged;  '^^^if 
there  is  no  law  or  reason  for  supporting  the  action  j  and  there 
is  a  precedent  against'  it  in  Brooke  :  though  even  without  that 
authority  I  should  be  of  opinion  that  this  action  cs^nnot  be 
maintained. 

AsHHURST,  J.     It  is  a  strong  presumption  that  that  wUch 
never  has  been  done  cannot  by  law  be  done  at  all.     And  it  is 
admitted  that  no  such  action  as  the  present  has  ever  been 
brought,  though  the  occasion  must  have  frequently  happened. 
But  it  has  been  said  that  there  is  a  principle  of  law  on  which 
this  action  might  be  maintained,  namely,  that  where  an  indivi* 
dual  sustains  an  injury  by  the  neglect  or  default  of  another,  the 
law  gives  him  a  remedy.     But  there  is  another  general  principle 
of  law  which  is  more  applicable  to  this  case,  that  it  is  better  that 
an  individual  should  sustain  an  injury  than  that  the  public  should 
sufier  an  inconvenience.     Now  if  this  action  could  be  sustained^ 
the  public  would  sufier  a  great  inconvenience;  for  if  damages 
are  recoverable  agsunst  the  county,  at  all  events  they  must  be 
levied  on  one  or  two  individuals,  who  have  no  means  what- 
ever of  reimbursing  themselves ;  for  if  they  were  to  bring  sepa* 
rate  actions  against  each  individual  of  the  county  for  his  pro- 
portion, it,  is  better  that  the  plaintiff  should  be  without  remedy. 
However  there  is  no  foundation  on  which  this  action  can  be  sup- 
ported ;  and  if  it  had  been  intended,  the  Legislature  would  have 
interfered  and  given  a  remedy,  as  they  did  in  the  case  of  hue 
and  cry.     Thus  this  case  stands  on  principle :  but  I  think  the 
case  cited  from  Brookes  Abridgment  is  a  direct  authority  to  shew 
that  no  such  action  could  be  maintained;  and  the  reason  of  that 
case  is  a  good  one,  namely,  because  the  action  must  be  brought 
ag^st  the  public. 
BuLLBRt  J.  and  Grosb^  J.  assented. 

Judgment  for  tbc  defendants. 


Vol.  a  Ty  Salo- 
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1788.     against  whom  such  an  action  can  be  maintained.     If  it  be 
reasonable  that  they  should  be  hj  lav  liable  to  such  an  ac- 


Rdssell  tion,  recourse  must  be  had  to  the  Legislature  for  that  paipotc 
The  Men  of  But  it  has  been  said  that  this  action  ought  to  be  maintainrrf 
Dbvok.  j^y  borrowing  the  rules  of  analogy  from  the  statutes  of  hue  and 
cry:  but  I  think  that  those  statutes  prove  the  very  rcrerae. 
The  reason  of  the  statute  of  Winton  was  this;  as  the  handled 
were  bound  to  keep  watch  and  ward,  it  was  supposed  that  those 
irregularities  which  led  to  robbery  must  have  happened  by  their 
neglect.  But  it  was  never  imagined  that  the  hundred  oouhl 
have  been  compelled  to  make  satisfaction  (0),  till  the  statute 
gave  that  remedy;  and  most  undoubtedly  no  such  action  could 
have  been  maintained  against  them  before  that  time.  There- 
fore when  the  case  called  for  a  remedy,  the  Legislature  inter- 
posed; but  they  only  gave  the  remedy  in  that  particular  case, 
and  did  not  give  it  in  any  other  case  in  which  the  neglect  of 
the  hundred  had  produced  any  injury  to  individuals.  And 
when  they  gave  the  action,  they  virtually  gave  the  means  of 
maintaining .  that  action ;  they  converted  the  hundred  into  a 
corporation  for  that  purpose;  but  it  does  not  follow  that,  in 
this  case  where  the  Legislature  has  not  given  the  remedy,  thb 
action  can  be  mamtained.  And  even  if  we  could  exercise  a 
le^slative  discretion  in  this  case,  there  would  be  great  reason 
for  not  giving  this  remedy;  for  the  argument  urged  by  the 
defendant's  counsel,  that  all  those  who  become  inhabitants  of 
the  county,  after  the  injury  sustsuned  and  before  judgment, 
would  be  liable  to  contribute  their  proportion,  is  entitled  to 
great  weight.  It  is  true  indeed  that  the  inconvenience  does 
happen  in  the  case  of  indictments;  but  that  is  only  because  it 
is  sanctioned  by  common  law,  the  main  pillar  of  which,  as 
Lord  CSnk  says,  is  unbroken  usage.  Among  the  several  quali- 
ties which  belong  to  corporations,  one  is,  that  they  may  sue 
and  be  sued;  that  puts  it  then  in  contradistinction  to  other 
persons.  I  do  not  say  that  the  inhabitants  of  a  county  or 
hundred  may  not  be  incorporated  to  some  purposes;  as  if  the 
king  were  to  grant  lands  to  them,  rendering  rent,  like  the  grant 
to  the  good  men  of  the  town  of  hiingten  {ti).  But  where  an 
action  is  brought  agamst  a  corporation  for  damages,  those  da- 
mages are  not  to  be  recovered  igainst  the  corporators  in 

(«)  Vide  ante,  I  vol  71.    %  IVUu  9a,  5.  (*)  Dyer^  xoa 

their 
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their  individual  capacity,  but  out  of  their  corporate  estate:  but     ilJS. 
if  the  county  is  to  be  considered  as  a  corporation,  there  is  no  cor-    ^^^^^^^^ 
poration  fund  out  of  which  satisfaction  is  to  be  made.    There-     agaiiut 
fore  I  think  that  this  experiment  ought  not  to  be  encouraged*,  '^,^^2.'^ 
there  is  no  law  or  reason  for  supporting  the  action  i  and  there 
is  a  precedent  against*  it  in  Brooke  :  though  even  without  that 
authority  I  should  be  of  opinion  that  this  action  o^nnot  be 
maintained. 

AsHHURST,  J.    It  is  a  strong  presumption  that  that  which 
never  has  been  done  cannot  by  law  be  done  at  all.     And  it  is 
admitted  that  no  such  action  as  the  'present  has  ever  been 
brought,  though  the  occasion  must  have  frequently  happened. 
But  it  has  been  said  that  there  is  a  principle  of  law  on  which 
this  action  might  be  maintained,  namely,  that  where  an  indivi* 
dual  sustains  an  injury  by  the  neglect  or  default  of  another,  the 
law  gives  him  a  remedy.     But  there  is  another  general  principle 
of  law  which  is  more  applicable  to  this  case,  that  it  is  better  that 
an  individual  should  sustain  an  injury  than  that  the  public  should 
sufier  an  inconvenience.     Now  if  this  action  could  be  sustained^ 
the  public  would  suffer  a  great  inconvenience ;  for  if  damages 
are  recoverable  agaunst  the  county,  at  all  events  they  must  be 
levied  on  one  or  two  individuals,  who  have  no  means  what- 
ever of  reimbursing  themselves ;  for  if  they  were  to  bring  sepa- 
rate actions  against  each  individual  of  the  county  for  his  pro- 
portion, itjs  better  that  the  plaintiff  should  be  without  remedy. 
However  there  is  no  foundation  on  which  this  action  can  be  sup- 
ported ;  and  if  it  had  been  intended,  the  Legislature  would  have 
interfered  and  given  a  remedy,  as  they  did  in  the  case  of  hue 
and  cry.     Thus  this  case  stands  on  pxinciple :  but  I  think  the 
case  cited  from  Brookes  Abridgment  is  a  direct  authority  to  shew 
that  no  such  action  could  be  maintained;  and  the  reason  of  that 
case  is  a  good  one,  namely,  because  the  action  must  be  brought 
ag^st  the  public. 
BuLLBRt  J*  and  Grosb»  J.  assented. 

Judgment  for  tbc  defendants. 
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J^ — ^  Salomons  against  Nissbn  aj;ul  Another. 

FrUay, 

uZl£'   TROVER  for  705  pigs  of  lead,  tried  a;t  th<?  Sitting?  at 

«gn/. T     ^    Guildhall,  before  Bullety  J. ;  verdict  for  the  plaintiff  loooA 

^^bM^I^  subject  to  the  opinion  of  this  Coivt  on  the  following  case: 

9  Ibid.  506.       Ed'ward  Hague  bought  the  705    pigs  of  1^  of  the  defend. 

684T'       ants  in  Liverpool  on  the  ist  of  March  1787,  and  ordered  thcni 

^A  Se     to  be  shipped  to  Rouen  in  France.    The  leafl  wa&  of  tbc  value 

biu  of  lading  of  1000/.    The  said  lead  was  accordingly  shipped  on  the  lott 

JJibildT*    of  March  1787,  by  the  defendants  at  Chester^  on  baa^d  tie 

««^K"»''      Jane\  and  the  bill  of  lading  was  indorsed  by  the  dcfc»d^t8 

curity'Vor  in  blank,  and  sent  to  Edward  Hapu.     The  plaintiff  ou  tlic 

gWer^^Se  »^*  oi  March  1787,  gave  Hagig  his  acccpijances  for  700/.  as 

assignee,  not  stated  in  the  following  note ;  upon  which  Hague  dcUva^d  tlic 

trr vafue  bm  of  lading  to  the  plaintiff:  ^  London,  i6th  of  Mf^  17*> 

litlh^  Whereas  Jonas  Salomons  has  this  day  accept^  for  »  the  sum 

wards  by'an  of  700/.  at  two  mooths,  on  accouut  of  a  cajpga  of  k^d  sent 

b«w^"    to  Rouen,  we  hereby  promise,  in  case  the  said  M  «  ^^ 

them  they    remitted  for  by  the  time  these  bilU  £aU  doc,  they  shaH  be  «• 

mnlL'S?'  newed  for  two  months  longer.     CharJei  a«d  Ednmd  «««j" 

SSJha^L-  "^^^  acceptances  were  paid  by  the  plaintiff  when  due  to  ik 

ment k^  indorsccs  of  these  acceptances.    On  the  21st  of  March  17871 

JSwni-  *e  following  agreement  was  made  between  Edward  H^!^ 

or  has  not     (who  traded  under  the  firm  of  Charles  and  Edward  Haff^) 

tib^m!the^"  and  the  plaintiff:  «  Be  it  known  that  it  is  this  day  agree*  te- 

JKTrf     ^^^^°  Edward  Hague,  of,  Wc.  tradii^  under  the  firm  of  Cii^ 

lading  can-    and  Edward  Hague,  of  the  one  psut,  and  Jomss  Sahmons  ^ 

ub  uove'r    Other  part,  as  follows.;  that  the  said  >w  Sa/cmfi»s  shoirii  W 

'  against  the    for  and  send  in  his  name  to  Messrs.  Bakrt  Gofvtf  »fld  ^ 

he°rt^Thc    merchants,  at  Rouen^  a  cargo  consisting  of  seyca  bupi^  * 

^^M        fi^^  P^«^  ^^  lead,  to.  be  shipped  at  Chester  oa  b«w4*«5'jf' 

upon  the  in-  bound  to  Rouen,  to  be  sold  by  Messrs.  Robert  Gam^  ^  ^ 

^r^Z  °^   at  the  best  price  arid  prices  that  can  be  obtained  for  the  m^'^ 

««"««•  s^    and  the  net  proc^ds  to  be.  remitted  to  the  said  Jonas  Sahmons- 

A^i  Etissv.  And  it  is  hereby  agreed  between  the  said  parties  that  the  pr ' 

mine  the '"  divided  between  the  said  Edward  Hague  and  Jo^as  Sai^* 
g'^'s  Lt  And  the  said  Edward  doth  hereby  promise  and  agree  to  and  witft 
the  go^s      the  said  Jonas  Salomons,  that  in  case  the  said  cargo  of  ka 

need  not  be 

taken  by  the  «.  6.1*  '"^ 

very  hands  of  the  consignee.    See  also  LukUrnw  v.  Matw,  H.  Bl  lUp.  357 ;  >BtCi  P*  "^ 

post.yoL5.  loU 


IN  THE  TwEKTy-ijiNTH  Ye^?  OP  GEORGE  III.  ^^s 

sold  at  Rouen  by  the  said  R^ert  Garvey  and  Company  upon  crc-  I788, 
dit,  that  then  and  in  such  case  the  said  Robert  Garvey  an4  _ 
Co.  shall  staixd  del  credere  for  the  purchaser? ;  and  that  be  thj^  ^^^^ua^ 
said  ^dwardHa^ue  shall  and  will  stand  guarantee  to  the.  said  ^.•»'*' 
Jonas  Sahmpns  for  the  solidity  of  th^  said  hQUse  o(  trade  of 
JS^diert  Garvey  and  Co.  and  the  due  paymeqt  Ijiy  them  of  the 
proceeds  of  the  said  cargo  of  lead :  and  lastly  it  is  agreed  that 
the  said  cargo  of  lead  shall  be  ijosured  by  the  said  $dv)ard 
Ifague^  or  by  tj^e  said  Jprm  Saiomom,  to  the  amount  of 
tioo/. ;  and  that  the  policy  of  insurance;  shall  be  and  ^^Pn^^^^ 
in  the  hands  and  possession  of  the  said  Joff/u  Salomons^  for  bioi 
to  recover  and  receive  such  loss  and  losso^  as  may  arise  upon 
the  said  cargo  of  lead,  and  should  be  recoverable  from  the  un- 
derwriters of  such  policy  ;  and  that  he  th^  said  Jonas  Salomons 
shall  and  wp^l  account  with  the  said  Edward  Hafue  for  thp 
monies  so  recovered  upon  the  policy^  in  case  of  loss  as  afore- 
said." The  vessel  sailed  with  the  lead  for  Rouen  in  March  \^Z^$ 
but  was  forced  back  by  stress  of  weather  to  Chester  $  and  EcU 
nvard  Hague  having  become  a  b^krupt^  and  the  defendants 
not  having  received  th^  p^ice  of  the  said  goods,  the  defendant^ 
on  that  account,  on  o^  abput  the  5th  of  -4^^^  stopped  the.  said 
goods  while  they  were  on  board  the  ship  in  England^  and  took 
the^  away.  The  goods  were  never  paid  for  by  Hague  or  any 
odier  perspn.  On  the  25th  of  Maj^^  Jonas  Salomons  demanded 
the  705  pigs  of  l^ad  of  tl^e  defendant?,  who  refused  to  deliver 
them,  and  converted  them  to  their  own  use. 

Dftuticeyi  for  the  pjaintjfi;  The  general  question  is  only  how 
far  tb^  assignment  of  a  l^ill  pf  lading  by  tl)f  original  consignee 
to  a  third  person  is  a  transfer  of  the  prope^rty  against  the  original 
cpnsignojr.  As  to  which  the  case  of  Licl^arrow  and  Mason  (a^ 
i§  ip  point;  and  is  a  difec(  authority  to  shew  that  an  assignment 
pf  a  bill  of  lading  by  the  origin^  consignee,  for  a  valuable  coiil 
sidcratiop,  lyhcrc  the  transaction  is  i^afide^  is  a  complete  trans- 
fer pf  the  property,  anfi  divests  the  ffght  of  the  consignor  to  stoo 
the  goods  in  trqnfitu  in  apy  ev^nt.  It  may  perhaps  be  argued 
on  the  part  of  the  defendants,  Uwt  the  agreement  between  th^ 
piainti^  and  Hagiu  ampunis  to  ^  partpef  ship  between  them,  and 
d)p|cefo|re  that  fhje  cmestipn  ^iU  fcifiain  the  same  between  th^ 

(«)  Amc»62, 

Y  y  a  plaintiflF 
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Salomons 
agaitui 


1788.  plaintiff  and  the  defendants,  as  between  them  and  the  original 
consignee.  But,  First,  that  agreement  does  not  amount  to  a 
partnership ;.  or,  Secondly,  if  it  do,  it  is  not  of  such  a  nature 

MFiiiir,  as  to  enable  the  defendants  under  the  circumstances  to  rctan 
possession  of  the  goods  against  the  plaintiff.  As  to  the  First, 
there  is  no  ground  for  contending  that  there  was  any  genecal 
partnership  between  the  plaintiff  and  Hague  s  and  thoagh  in- 
deed there  may  be  a  partnership  subsisting  for  a  particular  pur- 
pose, according  to  WiUett  v.  Chambers  (a),  yet  that  will  not 
apply  to  the  present  case.  In  Hoare  v.  Dawes  (b)  it  was  held, 
that  in  order  to  make  a  man  answerable  as  partner  with  another, 
there  must  either  be  a  contract  between  him  and  the  ostensible 
person  to  share  jointly  in  the  profits  and  loss ;  or  he  must  have 
permitted  the  other  to  make  use  of  his  credit,  and  to  hold  him 
out  to  the  ^orld  as  one  jointly  answerable  with  himself.  But 
there  is  no  pretence  for  considering  this  as  a  dormant  partner* 
ship ;  neither  has  credit  been  obtained  by  any  false  represepta- 
tion.  If  the  agreement  had  stopped  at  the  division  of  the  pro- 
fits, it  could  not  have  been  contended  that  as  for  this  purpose  at 
least  there  was  no  partnership:  but  then  it  proceeds  to  state  that 
Hague  shall  stand  guarantee  to  the  plaintiff  for  the  solidity  of  the 
house  of  Garvej  and  Co. ;  this  was  no  private  or  concealed 
covenant  between  the  parties,  purposely  omitted  in  the  articles 
of  partnership  in  order  to  gain  a  false  credit,  which  would  haTC 
rendered  the  plaintiff  liable  on  account  of  the  other  ground,  w^ 
it  makes  a  part  of  the  original  agreement  itself,  and  is  equally 
notorious.  This  agreement  is  an  entire  contract,  and  must  bc 
construed  all  together ;  and  then  there  is  one  case  where  tne 
parties  are  not  to  share  jointly,  which  is  destructive  of  tW 
principle  of  partnership.  Secondly,  if  it  be  considered^ 
a  partnership,  yet  it  was  not  of  such  a  nature  as  will  jus- 
tify the  detention  of  these  goods  by  the  defendants,  upon  tnc 
ground  of  being  at  liberty  to  stop  them  in  transitu  as  agai"« 
Hague.  It  is  necessary  to  consider  the  situation  of  the  pa"*  > 
and  the  dates  of  the  different  transactions.  The  goods  were 
bought  of  the  defendants  by  Hague  only  on  the  ist  March il  7» 
the  bill  of  lading  was  signed  on  the  loth;  and  on  the  i^"^ 
the  same  month  it  was  assigned  to  the  plaintiff  for  *  ^^ 
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coDsidcration,  whereby  the  right  of  the  consignor  was  divested,     1 788. 
and  continued  so  from  the  i6th  to  the  aist,  when  the  agreement 


was  entered  into.  So  that  at  all  events  there  was  a  period  of  ^''Ig^'T 
five  days  during  which  the  defendants  had  no  right  to  retake  Nissik. 
the  goods.  Thus  far  the  case  falls  exactly  within  the  principle 
of  LicUarrow  v.  Mason.  Then  the  agreement  which  is  stated 
will  not  vary  it:  that  was  only  for  a  re-sale  of  the  goods  which 
it  appears  were  once  absolutely  vested  in  the  plaintiff;  and  must 
be  considered  as  entirely  distinct  from  the  transfer  of  the  pro- 
perty to  him  on  the  i6th.  Taking  that  to  be  so,  it  must  not 
only  be  contended  that  that  agreement  revives  a  right  in  the 
consignor,  who  is  no  party  to  it,  which  was  once  cleariy  divested, 
but  that  it  also  creates  a  right  against  the  plaintiff  which  never 
before  existed.  But  in  order  to  give  the  defendants  a  right  to 
re-take  the  goods  as  against  the  plaintiff,  they  should  have  consi- 
dered him  as  jointly  interested  in  them,  and  that  they  were  sold 
on  the  joint  credit  of  him  and  Hague.  But  there  is  no  pretence 
for  saying  that  the  partnership  existed  at  the  time  when  the 
goods  were  assigned  to  the  plaintiff  for  a  valuable  consideration, 
much  less  when  they  were  originally  consigned  to  Hague.  Be- 
sides, in  case  the  goods  had  reached  the  plaintiff^s  hands,  to  say 
that  the  defendants  would  have  had  a  right  to  recover  the  value 
of  them  would  be  to  raise  an  assumpsit  by  an  ex  fest  facto  private 
agreement  between  others  than  the  original  parties  to  the  con- 
tract ;  for  there  is  no  colour  to  say  that  the  plaintiff  was  originally 
interested  in  the  contract.  Nor  can  the  partnership  agreement,  ^ 
have  relation  to  the  original  contract;  as  that  would  be  to  di- 
vest a  legal  right  by  relation,  which  is  never  permitted.  18  Fin. 
Abr.  285.  The  doctrine  of  relation  only  extends  to  the  same 
thing  and  the  same  parties.  But  if  it  hold  as  for  the  defendants, 
it  must  equally  be  taken  in  favour  of  the  plaintiff.  Then  as  in- 
solvency in  the  consignee  is  the  only  ground  for  stopping  goods 
in  transitu^  the  defendants  had  no  right  to  detain  them  in  this 
case,  where  the  plaintiff  is  not  stated  to  be  insolvent.  Here  the 
loss  must  at  any  rate  fall  on  one  of  two  innocent  individuals; 
and  the  language  of  the  Court  on  such  occasions  has  always  beeui 
that  where  one  of  two  innocent  persons  must  sufier  by  the  act 
pf  a  third  party,  the  bss  shall  fall  upon  him  who  enabled  that 
third  person  to  impose  upon  the  other.  Now  here  the  bill  of 
lading  was  indorsed  in  blank  to  Hague,  who  therefore  trans- 
ferred 
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178^.     fcrred  tfec  goods  to  tKc  plaintiff  for  a  raliikWc  cSbttsidrtition  by 
■    .     .  "   the  authority  of  the  consignors-,  they  tTicn%i*t  siistain  the  loss. 
^TJilrrf''*       ^^^'  ^^^  *^  defendants,  observed,  fliat  this  was  Vtty  Jis- 
Nf^EN.    tinguishable  from  the  case  of  LiMarrvtv  and  -«i»/<w;  that  case 
onry  determined  that'ihe  hidbrsec  of  a  bill  of  lading,  whd  had 
paid  a  Valuable  consideration  for  the  indorsement,  and  had  re- 
ceived  it  without  notice,  had  a  right  to  retain  the  'goods  as 
against  the  consignor.  But  that  case  so  far  governs  this,  that  as 
between  Hague  ind  the  defendants  they  would  clearly,  accord- 
iiig  to  the  principles  there  laid  down,  hare  been  justified  in  stop- 
piiig  the  goods  in  transitu.    And  tHe  question  here  is,  Whedicr 
the  plaintiff's  right  is  in  this  respect  different  from  that  of 
Hagii/si    Hagui,  on  the  1st  of  March^  ordered  fhe  goods m 
ijuestion,  and  the  bill  of  ladidg  was  sent  dn  the  loth;  on  the 
1 6th,  he  borrowed  tlie  T)laintiff's  acceptances  of  700/.  for  two 
months:  that  sum  was  borrowed  with  refctchcc  to  the  cargo 
mentioned  in  the  bill  of  lading,  but  It  was  not  to  be  paidtffl 
the  arrival  Of  the  cargo.  This  Was  therefore  a  loan  to  Hhpt^ 
Induce  him  to  admit 'the  plaintfff  into  'partnership  in  this  trans- 
actioti:  and  by  the  subseiquent  part  of  the  agreement  it  mani- 
festly appears  that  the  goods  then  remained  unpaid  for  within  the 
plaintiff's  knowledge,  for  it  says  that  the  plaintiff  "shall  pay 
for  them."    "By  that  agreeiheht  also  he  became  partricr  with 
ilagui  for  this  particular  purpose';  consequently  he  is  subject  to 
the  same  equity  as  his  partiier  the  original  consignee  Was;  nc 
has  adopted  his  acts,  and  stands  in  his  pface.    In  the  case  or 
Wright  V.  CampMl{i),  it  was'helB  that  If  a  factor  pays  otcr» 
bill  of  lading  with  notice  to  a  third  person,  ihch  it  may  be  fol- 
lowed into  the 'hands  of  such  thiH  person  by  the  consignor. 
The  same  principle  was  adopted  ih  Saiigtiacv.  Cuffy  which  » 
cited  in  Uckharrtnv  v.   Mason.     There  ^hetH  assigned  the 
goods  to  Lingham  in 'Eftglafid^  anid  sent  him  bills  of  lading  in- 
dorsed in  blank,  who  indorsed  thtm  to  Savignac  fora  vili»W^ 
consideration,  shewing  him  at  the  same  time  the  fetter  of  advi(^ 
and  the  bill  of  parcels,  by' which  itappearcd  that  the  goods  ha 
not  been  paid  for.    And  it  was  held,  that  the  assign^  of  the  bm 
of  lading  should  be  bound  by  such  notice;  and  the  original  con- 
signee having  beconie  insolvent,   the  fight  of  the  cobsignorto 
te-take  tftrgoods  in  transitu  was  acknowle^ed.   By  a  -parity  0^ 
{«)*4J*rr.ad|6.ao5d.  . 

reason*^ 
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nasoning  therefow,  the  phiottff  haviog  had  notice  that  these      1788. 
'^oods  "were  not  ipaidfoty  shall  be  bound  by  auch  knowledge,  and  — — 
pnecMed  fixim  vecovering  the  value  against  the  defendants,  they  ^^^^l^^*** 
not  having  received  a  vahiaUe  coiisideration  for  them.  Nissen. 

Dmme€jy  in  reply.  It  is  not  stated  that  the  pbintiff  took  the 
asugnment  of  the  bill  df  lading  with  notice  that  the  goods  had 
not  been  (paid  for ;  and  it  has  only  been  attempted  to  be  inferred 
from  file  ^eement.  But  it  appears  by  the  case  that  the  accept- 
ances ix^ere  given  on  die  16th  of  March ^  when  the  bill  of  lading 
^as 'indorsed  over;  and  it  was  not  till  the  aist  that  he  had 
notice  by  the  agreement  that  thoy  w«re  not  paid  for.  How- 
ever'that  m^kes  no  (fiflfefenoe.  llie  assignee  is  not  to  look  at 
'atiyiprivate  transaction  between  the  Original  parties ;  he  trusts  to 
ifhe  bill  of  lading,  which  in  its  nature  is  a  negotiable  instmi- 
'Rient;  wid  it  was  upon  the  faith  ^of  that  that  he  actually  paid 
a>oonsidcnition. .  Thia money  could  not  be  said  to  be  paid  in  or- 
-dtrto  become-a^partner,  for>the  aoccptances  Were  given  before 
the  irgreementy'BO'thRt  Ae^ods  nnight  be  said  to  have  been 
'Ulfleadybought  at  that  time.  In  Wright 'v.^Campbell^  the  goods 
•bad  been  Bent  *to  ^tu^  factor  of  the  cdnsigAory  who  had  not  given 
him  any  right  to  assign  them:  but  here  the  vendor  gave  the 
-vendee  an  absolute  disposition  «over  the  goods  ;  and  there  too  the 
indorsee  had  not  actually  advanced  any  money  or  other  conside- 
'fation,as  was'the  case  here.  If  the  defendants  have  any  claim, . 
at  'most  it  only  amounts  to  an  equitable  one;  but  the  plaintiff 
has  only  an  equitable  lien  on  thetgoods  for  the  amount  of  the 
700/.,  and  the  equity  of  the  one  may  be  set  off  against  the 
'equity  of  the  other. 

Ijord  Kenton,  Ch.  J.    This  appears  to  be  a  harsh  demand 
against  these  defendants^  who  it  is  confessed  have  not  received 
the  value  of  the- goods  in  question.    The  first  case  on  this  sub- 
ject is  diatof  Snee  and  Preseat  (o),  before  Lord  HarJwicke,  who 
was  of  opinion,  that  where  a  merdiant  has  sold  goods  which 
'have  not  in  feet  been  delivered  nor  paid  for,  he*  may,  while  they 
2tt>ifi  transitu^  obtain'the  possession  of  them  again  by  any  means 
short  of  absolute  violence.    But  the  case  of  Lickiarrow  and  Ma- 
sm  has  in  my  mind  very  properly  narrowed  the  extent  of  that 
doctrine:  that  case  was  decided  on  principles  of  policy  and 
common  honesty;  it  was  there  said  that  if  the  goods  come  into 

(4i)ik#/4.a45-    . 

the 
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1788.     the  hands  of  a  third  person  for  a  valuable  consideratboi  had 
fidi^  and  without  notice,  he  shall  not  be  prejudiced,  because  the 


^^l^ma*  consignor  was  so  incautious  as  to  trust  the  godds  out  of  his  po»- 
KittBN.    session  without  payment.   But  this  case  is  widely  dificrcntfrom 
that  oiLickbarrow  and  Mason^  and  is  virtually  the  case  of  Snu 
and  Prescat.  It  was  ingeniously  put  by  the  plaintiff's  counsel  that 
there  was  an  interval  of  five  days,  in  which  the  plaintiff  in  this 
cause  must  be  considered  as  the  purchaser  of  these  goods  for  a 
valuable  consideration,  without  notice,  under  a  title  which  was 
indefeasible :  if  the  fact  were  so,  to  be  sure  the  consequences 
which  he  stated  would  necessarily  have  followed.    But  during 
that  interval  the  plaintiff  was  not  in  such  a  situation;  he  had 
not  theA  paid  for  the  goods ;  and  then  he  stood  in  the  situation 
of  the  holder  of  the  bill  of  lading  without  having  paid  for  tk 
goods,  when,  according  to  the  opinion  of  Lord  Hardmth  in 
the  case  of  Snee  and  Prescot^  he  had  no  right  to.  them  as  against 
the  original  consignor.     On  this  ground  therefore  I  am  of  opi- 
nion that  the  case  of  JJclbarrow  and  Mason  is  not  shaken  by  diis 
determination :  lyit,  on  the  very  ground  on  which  that  case  was 
decided,  I  think  that  the  defendants  in  this  case  had  a  right  to 
detain  these  goods, 

AsHHURST,  J.    Although  in  general  the  consignor  of  goods 

is  entitled  to  stop  them  in  transitu  in  case  of  the  insolvency  of 

:    the  consignee,  if  he  has  not  been  paid  for  them,  yet  that  rule 

does  not  hold  in  the  case  of  an  assignment  of  the  bill  of  lading 

to  a  third  person  for  a  valuable  consideration,  without  notice; 

because  the  possession  of  the  bill  qi  lading  by  the  consignee  makes 

him  the  visible  owner  of  the  goods,  and  would  enable  Urn  to 

commit  a  fraud  on  a  third  person :  such  was  the  case  of  LiA* 

barrow  and  Mason.    But  it  seems  to  me  that  there  are  particular 

circumstances  in  this  case  which  distinguish  it  from  tliat ;  because 

it  appears  upon   the  contract  made  on  the  21st  of  Marcb,  that 

the  plaintiff  made  himself  a  complete  partner  with  Hague,  juotd 

this  transaction.     And  he  not  only  made  himself  a  partner,  but 

by  the  terms  of  the  contract  he  made  himself  the  paymaster; 

therefore  he  put  himself  in  the  place  of  the  original  consigneci 

and  must  take  the  bill  of  lading  subject  to  the  same  rights. 

That  being  the  case,  it  follows  as  a  necessary  consequence  that 

.  the  defendants  had  a  right  to  stop  the  goods  in  transitu.    AndJt 

would  be  a  very  hard  case  if  he  had  not  that  power ;  for  the 

plaintiff  has  not  in  fact  been  deceived  i  since  though  Hapu 

acted 
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acted  as  the  visible  owner^  yet  it  appears  on  the  agreement  that     1788. 
hie  had  not  paid  for  them. 

BuLLER,  J.  It  has  been  uniformly  laid  down  in  this  Court, 
as  far  back  as  we  can  remember,  that  good  faith  is  the  1>a8is  of 
all  mercantile  transactions :  and  therefore  it  is  material  in  ques* 
tions  of  this  kind  to  consider  whether  the  purchaser  has  acted 
fairly  and  honestly,  or  with  a  design  to  deceive  and  defraud. 
The  first  case  on  this  subject  is  that  of  Snee  and  Presccti^  and 
that  has  never  been  impeached  in  the  smallest  degree;  but  on 
the^contrary  it  has  always  been  mentioned  by  the  Court  with  ap- 
probation. But  still  it  is  to  be  remembered  that  that  case  only 
relates  to  a  transaction  between  the  buyer  and  seller  of  the 
goods  \  and  in  the  case  of  LicUarraw  and  Mason,  it  never  was 
the  intention  of  the  Court  to  use  a  single  expression  that  could 
impeach  that  authority.  If  die  transaction  be  between  the 
buyer  ^nd  seller  of  the  goods,  and  the  former  has  not  paid  for 
them,  the  latter  has  a  right  to  stop  them  in  transitu^  in  case  of 
the  insolvency  of  the  other.  The  case  of  Snee  and  Prescot  went 
no  farther  than  that;  but  in  Lickbarrow  and  Mason,  and  some 
other  cases,  the  Court  has  been  obliged  to  consider  whether  in 
conscience  that  rule  ought  to  be  extended  to  other  parties ;  and 
they  have  held  that  it  ought  not,  because  it  would  put  it  in  the 
power  of  the  consignor  to  enable  the  consignee  to  cheat  an  inno- 
cent third  person.  He  who  contracts  on  the  faith  and  credit  of 
the  bill  of  lading,  shall  not  be  divested  of  his  right.  But  still  the 
criterion  is,  does  the  purchaser  take  it  fairly  and  honestly  ?  On 
that  principle  the  case  of  Wright  and  Campbell  turned  ;  there 
the  Couri  thought  there  was  abundance  of  evidence  to  be  left  to 
a  jury  to  shew  that  the  party  who  took  the  bill  of  lading  had 
full  notice  that  the  goods  had  not  been  paid  for.  That  cir« 
cumstance  had  slipped  the  attention  of  the  learned  Judge  who 
first  tried  the  cause  \  but  on  a  motion  for  a  new  trial,  the 
Court  thought  that  they  saw  reason  to  suspect  fraud  between 
the  factor  and  the  third  person  to  cheat  the  real  owner  of  the 
goods.  So  in  this  case,  if  the  plaintifi^  knew  at  the  time  that 
Hague  had  never  paid  for  the  goods,  it  was  an  agreement 
between  those  two  to  obtain  possession  of  the  goods  without 
paying  for  them.  And  the  fact  of  the  plaintiff's  knowledge 
appears  on  the  face  of  the  agreement  itself,  for  he  there  agrees 
to  pay  for  them  himself.  But  there  is  still  another  ground  which 
would  prevent  the  plaintiff's  recovering  in  this  action  5  for  there 

is 
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1 788,    is  hb  dot*t  tut  thfct  und<ertlild  agr«Jfnc?nt  the  pkititiff uwd  iftj* 

- — ^-:^  were  partners  and  then  the  plaintiflF  could  nt)t  fecOfO:  inthk 

^*J^^»r'  *^™  ^^  ^^'*^"-    '^'**^  ^  ^^^  ^  ^**^  which  I  iirgttcd*we  many 

n! 85*EK.    years  ago  of  Fox  and  flii«fc//y  0»),  w*^e  it  Wate  hdd  Ihat  tf  oi« 

partner  became  a  bankrupt,  and  the  other  parwer  afterww* 

disposed  of  the  goods,  ahd  he  -th^n  becam^  a  barikropt,  the 

assignees  of  both  under  ^  jbint  coinmissidti  cottldTiot  b^ng  fioicr 

^pinit  the  vendee  of  such  paf tnership  cflbcta.    Now  ttet  ap- 

plicfs  tothe  prescint  case.  Atid  on  both  pounds  I  am  oUpxm 

l!hat  the  pstea  must  be  delivered  to  the  dcfendilrtis. 

Grosb,  ].    It  never  was  toy  intdnrion,  in  the  -case  of  IM^ 
bamw  and  Mam^  to  throw  the  leastdoiibtOn'thatof  i«'  an^ 
Prescot,  and  otlier  cas<i8,  which  have  held  that  the  consignor  of 
goods  may  obtain  the  possession  6i  them  before  they  reach  the 
consignee,  who  becomes  insolvent  before  ^payment.     Bai  n 
LiMarmv  and  Mason  a  third  person  intdf  vetied.    There  a  fair 
and  bond  fide  purchaser  of  the  goods  under  ^  bill  of  kding  d»- 
fered  that  C5isc  from  the  others,  whi<*h  weife  only  between  i\^ 
original  parties.    The  only  ground  on  which  this  case  can  be 
supported  is  by  likening  it  to  that  of  UeUmrro^  and  hht^^i 
but  I  think  it  is  totally  unlike.    1  agree  with  the  counsel  for  the 
defendants  in  considering  the  money  paid  1>y  the  phintiff  to 
Hague,  as  in  reality  a  loan  to  permit  the  plaintiflF  to  enter  mro 
partnership  with  him:  if  so,  the  plaintiff  must  stand  in  Ai 
situation  of  Ifflgw,  who  knew  the  whole  transaction,  and  that 
the  goods  were  not  paid  for,  and  so  it  comes  within  theprincir 
ofSme  V.  Prescot.    The  Agreement  also  sh^ws  that  the  pUinoff 
hittisclPkiieW  that  the  goods  were  not  paid  for,  and  that  hew- 
tually  agreed  to'pay  for  thcrh;  io  that  he  stands  precisely  in  ^ 
same  situation  as' the  original  purchaser  of  the  goods.    1  ag^ 
•also  with'my  brother  Sulkr  on  the  last  point :  the  plain  inten- 
tion of  thit  a^reetaent"  was,  that  the  plaintiff  and  Hague  ^^ 
'become  partners' in  the  goods,  and  then  one  partner  could «« 

recover  those  g<k>ds  which  the  other  could  not. 

-  PAfMitothcdcfcmbflt^ 

(a)  Cotv/.  445. 


Wbit^ 
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1788. 


WlrtWEH  &nd  Others,  Assignees  of  k    Baifldfupt,  "~ — 
dgainstVAlzli'L'ET  and  Othefs,  irJo.  ^ 

rh  ^HlS  was  an  actibn  of  trovdr  for  goods  by  the  assignees  of  in  trover  for 
•*"  the  bankrupt  i  and  the  question  being,  ^iVhetihcr  they  were  Sh^/ethc 

or  were  not  sold?  defence  is, 

BaU^ftf  on  the  part  of  the  defendant,  moved  for  leave  to  were  «oid 
inspect  the  bankrupt's  sale-books.     He  observed,  that  though  '^j^^.^*-. 
there  was  n6t  perhaps  any  instance  of  such  a  motion  to  be  found,  Court  win 
yet,  in  actions' on  polidies  of  insurance,  the  Court  had^frequently  fJud^Jnt  ^*" 
permitted  the  underwriters  to  inspect  all  letters  and  papers  di-  ti<»«  <<> 

.         ,  •  •  «  ,.        pleid,inor- 

rectmg  the  assurance,  m  order  to  prevent  the  expense  attending  der  that  he 
an  application  to  the  G)urt  of  Chancery  for  a  discovery.  ^^  ^"^^ 

The  Court  doubted  whether  they  had  power  to  grant  such  a  tam  a  dl«- 
motion;  but,  as  a  discovery  might  be  obtained  in  the  Court  of  Jhrcowt 
Chancery,  they  said  the  regular  way  Was  to  stay  the  proceedings  of  Chancery 
here  till  the  party  had  an  opportunity  of  making  such  a  disco-  IJtlie.  "**" 
very.     A  rule  was  therefore  granted  to  shew  cause  why  the  de- 
fendants should  not  have  till  the  first  day  of  next  term  to  plead,  ' 
unless  the  plaintiffs  would  produce  the  books  in  the  mean  time, 
in  the  course  of  which  time  the  defendants  would  have  an  op- 
portunity of  obtaining  an  answer  in  Chancery;  and  Hiis  rule 
was  afterwards  made  absolute,  after  cause  shewn. 


The  King  againstBvm:s  and  Othars.  Saiurday, 

Nov,  15th. 

'T^HE  defendants,  who  had  been  convicted  of  a  conspiracy,  JUg.Gen. 
•*■   were  brought  up  for  judgment  on  Friday^  November  the  ^eoTdwfn 
14th  ;  and  it  being  disputed  at  die  bar  whether  the  counsel  for  which  the 
the  prosecutor  or  the  prisoners  should  begin,  the.Court  thought  he^addreised 
it  proper,  in  order  to  obviate  this  difficulty  for  the  futftre  which  ^y^^^  "" 
had  perpetually  occurred,  to  make  a  general  rule  for  that^pur-  counsel, 
.  pose,  without  prejudicing  the  rights  of  the  parties  in  this  indict-  "^^^^^  -^ 
ment ;  and  on  this  day,  brought  up 

Lord  ELemton,  Ch.  J.  said.  That  the  Court,  after  considera-  mem.^* 
tion,  had  resolved  to  adopt  the  following  rule :  When  any  de« 
fendant  shall  be  brought  up  for  sentence  on  any  indictment,  or 
informatbni  after  verdict^  the  affidavits  produced  on  the  part        • 

of 
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1788.    of  the  defendant,  if  any  such  be  prodttted,  shall  be  first  read, 
'     '  and  then  any  affidavits  produced  on  the  part  of  the  prosecution 
'^ag^ua^  shaU  be  fead ;  after  which  the  counibl  for  the  defendant  shall  be 
Bunts,    heard,  and  lastly  the  counsel  for  the  prosecution* 

And  when  any  defendant  shall  be  broud||  up  for  sentence 

after  judgment  6y  default^  the  prosecutor's  ajpHivits  shall  be  first 

read,  then  the  defendant's  affidavits ;  after  which  the  counsel 

for  the  prosecution  shall  be  heard,  and  lastly  the  counsel  for  the 

*  defendant. 

If  no  affidavits  shall  be  produced,  the  counsel  for  the  defend- 
ant shall  be  first  heard,  and  then  the  counsel  for  the  prosecution. 


rutdiy.   Doe  on  the  several  Demises  of  Hodsden  agcunst 


Nw.  zScb 


ifov. 


Staple. 


If  there  be  HT^HIS  ejectment  was  brought  last  Hilary  Term  to  recorer 
me^before  Certain  premises  in  Tattfield^  Surry.     And  in  the  dedara- 

marriage  tion  three  demises  were  laid:  the  first  on  the  loth  of  Octokr 
xnent  shaU*'  17^8,  for  31  years ;  the  second  on  the  i6th  of  November  1777, 
dic'^U'e'i^  for  2 r  years;  and  the  last  oii  the  nth  of  November  1787. 
estate,  re-  At  the  trial  ztGui/{^ord,  before  Lord  Loughborough,  the  jury 
h^sTpover  ^^^^^  ^  Special  verdict,  stating  in  substance  as  follows :  On  the 
of  disposing  23d  of  Jugust  il<S,  Richard  Staple,  now  deceased,  was  sebed 

of  it,  which     ^    ,  .        •     .  M  1         ••  .  r 

agreement  of  the  premises  m  tail  generali  subject  to  a  term  of  99  years 
Sicintendei  o**^standing  in  A  Culver,  in  trust  for  securing  four  several  life 
husband  and  annuities  to  Sarah  Dixie,  Joseph  Coxe,  Mary  Curwen,  and 
^^Tlt!d  Mary  Day  .•  iwhich  term  was  determbable  on  the  death  of  the 
before  the  gurvivor  of  the  said  annuitants,  and,  subject  to  the  said  annuities, 
the  wife  was  limited  in  trust  to  attend  the  inheritance;  the  reversion 
u!?!?f!^^yb€ingjrJ^d  in  Catherine  Culver.  On  the  same  day  and  year 
^^^^I^U/Laherine  Culver,  in  contemplation  of  a  marriage  with  yames 
yH^I^Klibhins,  signed  a  papcr-writing  'witbout  seal  or  stamp,  produced 
^J^^  at  the  trial,  which;  after  reciting  the  intended  marriage,  and 
will;  the  that  Catherine  Culver  was  entitled  to  a  considerable  property 
dwiselu*  ^^*  ^^  ^^  personal,  stated  that  it  was  agreed,  <«  That  the 
such  a         u  said  Catherine  Culverts  fortima  shouBbe  settled  or  remain  to 

doubtful  -*"^  ^^ 

equity  as  cannot  be  set  up  in  an.  ejectment  against  the  title  of  the  wife's  heir  at  law.'  In  ejectment 
the  plaintiff  must^ecover  on  a  Ugat  tide.  A  satiified  term  may  be  presonved  to  be  aamodmA  ; 
but  an  unsatisfied  term,  raised  for  the  purpose  of  securipg  an  annuity,  durios  the  life-of  ^tjbe  annui- 
tant, cannot;  and  it  may  be  set  up  at  a  bar  to  the  heir  at  bw,  even  tS'^gh  be  Mm  9tify  n^jtktt§  the 
eUnt.    [7T.R.43.    8  Ibid.  a.    5  Jorf.  138.]  ^   ^,  '.    /  "  .; 

"  thdr 
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«<  their  joint  use  for  her  life,  or  the  life  of  the  longest  liver,  and     1788. 

^  if  she  shall  survive  the  said  James  HiUins,  her  whole  for- • 

«  tune,  together  with  her  plate  and  jewels,  to  be  settled  to  her      ^^j^, 
«  own  use  i  and  if  the  smd  Catherine  Culver  shall  happen  to  die    Stahi- 
** first i  then  the  ajhresaid fortune  to  be  at  her  own  disposal:'**  and 
it  was  agreed  that  proper  settlement  deeds  to  this  effect  should 
be  prepared  as  soon  as  it  could  conveniently  be  done.   A' dupli- 
cate of  this  paper,  without  seal  or  stamp,  was  signed  by  James 
Hibbins.     On  the  same  day  and  year  Catherine  Culver  made  her 
will,  duly  executedjt  to  pass  real  estates  *,  and  after  giving  «  the 
«  whole  interest  of  her  fortune  to  James  Hibbins  her  intended 
<<  husband/*  for  life,  and  after  several  specific  devises  in  which 
the  reversion  in  the  premises  in  question  was  not  nunitionedy 
devised  the  residue  of  her  estate  and  eflpecta  to  the  said  James 
Hibbins,  whom  she  appointed  her  executor.    On  the  same  day 
and  year  the  marriage  took  effect ;  and  on  the  7th  of  April 
1759,  Catherine  Culver  died  without  issue,  in  the  lifetime  of  her      • 
husband,  and  of  the  said  Richard  Staple  :  leaving  Mary  Bra^ 
zier,  (who  afterwards  died  in  the  lifetime  of  Richard  Staple,) 
and  Richard  Hodsden  the  lessor  of  the  plaintiff*,  her  co-heirs. 
On  the  9th  of  October  1768,  Richard  Staple  died  without  issue, 
leaving  only  one  of  the  annuitants,  Sarah  Dixie,  surviving  him. 
On  his  death  James  Hibbins  entered,  claiming  the  premises 
under  the  agreement  and  will  of  his  wife,  stdfject  to  the  annuity 
to  Sarah  Dime.    On  the  7th  of  October  1777,  Jatnes  Hibbins 
died ;  having  devised  the  premise  to  James  Lloyd  for  life,  with 
remainders  over.     After  his  death  Jatnes  Lloyd  entered,  claim- 
ing title  subject  to  the  annuity.    On  the  14th  of  November 
1786,  Sarah  Dixie  died,  and  the  term  of  99  years  determined. 
The  said  Richard  Staple,   James  Hibbins,  and  James  Lkyd, 
regularly  psdd  the  annuity,  and  the  trust  of  the  term  was  ^atis« 
fied  at  the  time  of  the  death  of  Sarah  Dixie.    The  special  ver- 
dict then   stated,  that  Richard  Hodsden,  after  the  death  df 
Richard  Staple,  to  wit,  on  the  9th  of  October  1768,  as  heir  of 
Catherine  Culver,  claiming  title  to  the  premises,  subject  to  the 
said  annuity  payable  to  Sarah  Dixie,  entered  and  ejected  the    • 
sand  James  Hibbins,  and  was  seised  of  the  premises;  and  being 
so  seised,  demised  to  the  plaintiff'a^  mendoned  in  the  first  count, 
by  v&tue  whereof  the  plaintiffentered  and  was  possessed  till  the^ 
4^endant,  as  servant  of  the  said  James  Hibbins,  ejected  him. 
That  the  said  Richard  Hodsden,  after  the  deaths  of  the  said 

Richard 
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1788.     Sichard  Staple  and  James  IfiUnns^  to  wit,  on  die  5th  of  Navem^ 
'  Iter  1777,  m^odooedui  the  second  couati  entescd  and  ejected 

^*^  J4mtes  Llofdi  was  seised  subject  to  the  annuity;  and  demised 
Staple,  to  the  plainti^  who  entered  and  was  possessed  till  the  defendant, 
as  servant  of  J4unes  Lloyds  ej^ted  him.  That  the  said  Richard 
Hodsden^  after  the  deaths  of  the  said  Sichard  Sii^  and  yames 
HiUmSf  and  after  the  teroQination  of  the  trust  term,  to  wit»  on 
^^  lath  of  Nwemifr  17879  entered  and  ejected  Jamu  Uofd: 
wa9  Sjsised ;  and  demised  to  the  plaintiflF,  who  entered  and  was 
possessed,  tiR  the  defendant,  as  senrant  to  J$ma  Uoyd^  ejected 
him.    But  whether  upon  the  whole,  ^c 

Manjatt  for  the  plainti£    The  marriage  of  the  testatrix, 
Mrs*  Culver^  subsequent  to  the  making  of  her  will,  was  bf 
operation!  of  law  avirtu^il  revocation  of  it;  First,  because  her 
estate  and  interest  in  the  lands  were  changed  by  it ;  and.  Se- 
condly, because  the  testatrix's  capacity  of  revoking  and  altering 
the  will  in  fact  at  her  pkasure  was  determined  by  the  tnanv^ge. 
That  the  marriage  of  a  feme  sole  is  a  revocation  of  her  will,  as  a 
geapi^l  pnpoaition  of  law,  appears  from  a  variety  of  concurrcitf 
authorities.  lo  Foru  v.  HmiUng  (a),  which  happened  very  sow 
^ter  the  statute  of  wails,  it  was  expressly  determined,  that  where 
9L  won^aui  makes  a  will,  and  then  marries,  the  marriage  puts  an 
end  to  the  will.    So  m  CitfH^  v.  Li^  (^),  it  was  said  by  Lord 
GhanceUor  £wf,  without  any  qualification,  that  a  woman's 
mafoiage  is  alone  a  revocation  of  her  will.    The  samp  doctrine 
was  ^Iso  held  in  Mrs.  Lewi/s  case  (r),  before  the  Delegates ; 
and  is  recognized  by  the  late  Mr.   Justice  BMstonf  in  his 
Commentaries  {4)*    And  the  statute  of  frauds,  whic|i  is  ^^bse- 
quent  to  the  deqsia|i  of  Forse  and  HemUiugf  haying  expressly 
provided  th^t  no  revocations  by  operation  of  law  should  be 
affected  by  die  act,  seems  to  be  a  legisUtive  recogmuon  pf  }^ 
decision.    First,  the  marriage  of  Mrs.  Cuh^  was  a  revopatiop 
of  her  will,  on  account  of  the  alteration  of  t|ve  ipteres;  in  her 
freehold  property.    In  order  tp  give  efect  to  a  4^e  of  bnfls, 
it  is  requisite  that  the  estate  and  interest  of  the  p^rty  devising 
should  remain  in  the  saqne  state  from  the  time  of  making  the 
will  till  his  death.    For,  as  was  said  by  tiord  Hardmcke^  in  . 
Sfmrrew  v.  HarJcusfU  (r),  ^  any  alteration  or  new  ipodeUiog 
<^  wiU  m%kt  it  a  diiereat  estate,  and  ofrcasion  a  dierent  ccm- 

(a)  4  Re^,  60.  k     GouUii.  X09.  {d)  2  Bh  Com*  499. 

(*)  fl  P,  mm.  6a4.  W  3  i/i/Soj. 

{e)  4  Btim,  EtcL  L.C,  47' 

«  struction 
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«  structioQL  ^  law,  unions  iu  somA  piceptioos."    If  ^  te^Ujtoi^f,     I7t|9*. 
2ficM  m^Uttg  U»  ^iU»  la^l^e  a  feoffmeo^  to  thie  uic  of  himself  ia    -       -  ^ 
fcc^  it  i»  a,  fcvocalipn.     i  Ji^.  jftr.  $15.  4  S9.f  an4  ^^w  i«s     J^V^ 
sdppied  Iry  Lord  Hardvfkh^f  ia  Bruda^  y.  jBrov^i^M  (<()•    ^^    STAr.Ls. 
ffioflFfQ^nt  e^en  to  th^^  us^  of  the  will  ia  a  revQQateQii  ol  s^i  ;^te« 
cedent  wUU     i  i^«/.  ^ir.  614.  /^  32.  ^  ao4.cpnfinped  in  PoUm 
X.  Huband  {}).    So.iC  the  party  majki;  any  conveyance,  either  by 
fiqi^»  fopfff^en^  recovery,  release,  (SV.j^  and  take  b^ck,  a  new 
qstate,  or  evm  a»  M  lur  unalUred^  it  i^  a  revoca^tioa.     Parsons 
and  Freeman^  i  »^f/r.  3q8,     3  Ath  741.    JJorilfj^  v.  Darlfy% 
3  JPIk//.  13.     Eve^  an  imperfect  coaveyance  is  so»  or  articles,  if 
for  a  valus^le  consideration.    A  feoffmentj  defective  for  want 
of  livery;  a  grant  c^  a  reveruon,  defective  for  want  of  attoi?n«t 
ment ,  a  bargain  apd  scde,  defective  for  wajot  of  enrolmei|t ; 
have  all  beoi  held  to  be  revocations  of  wills.     Cm.  Dig.  tit. 
OruUfi  F.     And  Lord  LincMs  qs^  (r)  is^  still  strqoger ;  th^e 
thee»itl^  aift^  having  devised  his  estate  to  Sir  H4Mry  C/in/B^Awho 
s^iccceded  him  ia  the  earldp/n,  upon  an  idea  that  he  should  be 
niarxied  to  a  particular  lady,  aUhou^h  QQ  treaty  had  ever  been  qa 
fop^  nuade  a  conveyance  to  the  use  of  himself  in  fee  until  tba 
marri^e,  and  af^er  the  marriage  to  other  purpoisiesA  and  di^ 
without  altering  hi^  wiU ;  and  this  was  held  9  revocatipn  of  the 
Willi  and  let  ii^  the  heir  at  law.    Tbks  case  was  cited  sM^d  r<iUed 
upon  by  Lord  Hardmcki'mPi^jmf^ndFreimau  (</),a0drecogni7-* 
ed  as  law  by  Itprd  Mamfifid  ia  Doe  ^mu  Gibhns  v.  P^  («)•  Nov 
in  the  pi^sent  qase  a  mat,e^l  ali^r^on  of  the  feeat^trix's  e^ta^ 
took  place  between  the  time  of  bcic  making  th)|  wiU  and  bffT 
death.     At  the  tM»t  of  making  hei;  will,  %\i%  alotn  Imd  a  legal 
reosi^ander  ia  fecb  ei^ctant  on  the  detern|ii|iAtMMi  of  the  esiaie 
tail  in  R.  St^ki  under  tb$  ag£ee«9e¥(  «be  tQok  Vk  ^fim^jpin^y 
with  her  husbvid,  and  if  the  ^grqemeot  bq  operaliiK^  the  bufir 
band  took  an  estate  for  his  own  life,  as  survivor ;  wd  dM^  p9i^ 
ed  with  the  eaich^ive  power  and  (?onrrpl  which  she  h^d  ov^r  bfiT 
freebokl  proper^  previous  V>  her  marri^^gp.    And  it  14  tmx^ 
rial  to  observe!  tha^  this  afre^ngifent  eould  not  have  beea  <;^r- 
ried  into  escecutiou  by  any  mp(Ap  that  wpuld  o^  ha,ve  ope;;4e4 
ae  a  ^evocation  of  the  wiU  \  fpr  it  qtuat  have  bena  dpoe  by  9  ^ 
after  manriagpt  which  ha9  be^a  repeatedly  decided  to  be  av  revo- 
cation.   SseondJiy,  ti^  maipri^ge  v^  a  revocation  of  the  wiU^ 

(•)  %  Atk.  173.  (lO  X  ^'''.  3X»- 

iff)  Z  Bq,  Cat,  Akr.  424.  {e)  Di^L  f%%, 

s  becausfc 
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178^.     (irrt'i  tKc  goods  to  tKe  plabtiflF  fdr  a  VafiiiiMc  (fblisMiJrttion  by 
— —  the  authority  of  the  consignors;  they  tlicn^xAt  stistain  the  loss. 
Salomons       fjr^j^  fo^  the  aefenaants,  obsicrved,  that  this  was  vefy  ^is- 
Nf^EN.    tinguishable  from  the  case  of  Li^lbarro^  and  Mason:  that  case 
only  determined  that'ihe  hidorsee  61  a  bUl  of  lading,  who  had 
paid  a  Valuable  consideration  for  the  indorsement,  and  had  re- 
ceived It  Without  notice,  had  a  right  to  retain  the  goods  as 
against  the  consignor.  But  that  case  so  far  governs  this,  that  as 
between  Hague  and  the  defendants  they  would  clearly,  accord- 
iilg  to  the  principles  there  laid  down,  hare  been  justified  in  stop, 
piiig  the  goods  in  transitu.    And  tHe  question  here  is,  Whether 
the  plaintiff's  right  is  in  this  respect  different  *om  that  of 
Hagu^si    Hagui,  on  the  \tX  of  March^  ordered  the  goods  in 
question,  and  the  bill  of  ladiitg  was  sent  on  the  loth-,  on  the 
1 6th,  he  borrowed  the  plaintiff's  acceptances  of  700/.  for  two 
months:  that  sum  was  borrowed  with  reference  to  the  cargo 
mentioned  in  the  bill  of  lading,  but  It  was  not  to  be  pdd  till 
the  arrival  6f  the  cargo.  This  Was  therefore  a  loan  to  Hague  to 
Induce  him  to  admit  the  plaintfff  into 'partnership  in  this  trans- 
action: and  by  the  subsequent  part  of  the  agreement  it  mani- 
festly appears  that  the  goods  then  remained  unpaid  for  within  the 
plaintiff's  knowledjgc,  for  it  says  thslc  the  plaintiff  «« shall  pay 
for  them.**    By  that  igrceiheht  also  he  became  partner  with 
Hague  for  this  particular  purpose*;  consequently  he  is  subject  to 
the  same  equity  as  His  partner  the  orijginal  consignee  was;  he 
has  adopted  his  acts,  and  stands  in  his  place.    In  the  caieof 
Wright  V.  Camphell{i)^  it  washeW  that  If  a  factor  pays  ovcr\ 
bill  of  lading  with  notice  to  a  third  person,  ^Keb  it  may  be  fol- 
lowed into  the  hands  of  such  thiM  person  by  the  consignor. 
The  same  principle  was  adopted  ih  Saingnacy.  Cuff^  which  » 
cited  in  LicUarrdw  v.   Mason.     There  Sehetti  assigned  the 
goods  to  Lingham  in'Ehgland^  and  sent  him  billB  of  lading  in- 
dorsed in  blank,  who  indorsed  them  to'&tnf^/i^  fora  v^uaUe 
consideradon,  shewing  him  at  the  same  time  the  letter  of  advice 
^nd  the  bill  of  parcels,  byVhich  it  appeared  that  the  goods  had 
not  been  paid  for.    And  it  was  held,  that  the  assign^  of  the  biU 
of  lading  should  be  bound  by  such  notice;  and  the  original  con- 
signee having  become  insolvent,   die  right  of  the  cohsignor  to 
re-take  die'goods  in  transitu  was  'acknowledged.    By  a  parity  of 

(a)  ^4  Burr,  jtdfd.  3056, 

reasoxui^ 
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veaBomg  therofoBCy  the  pkbttff  having  had  notice  that  these      1788. 
'•gcxsck  ^crc  not  ipaidfor,  shall  be  bound  hy  such  knowledge,  and  - 
pveckided  from  recovering  the  value  against  the  defendants,  they  ^^^^X"*" 
not  having  received  a  valuable  coiiMideration  for  them.  Nissew. 

Dmmcty^  in  reply.  It  is  not  stated  that  the  plaintiff  took  the 
assignment  of  die  bill  df  lading  with  notice  that  the  goods  had 
not  beenrpaid  for ;  and  it  haaonly  been  attempted  to  be  inferred 
from  die  a^eement.  But  it  appears  by  the  case  that  the  accept- 
ances were  given  on  the  16th  of  March^  when  the  bill  of  lading 
nvas  indorsed  over;  and  it  was  not  till  the  2i8t  that  he  had 
notice  by  the  agreement  that  they  iwere  not  paid  for.  How- 
tei^r'that  makes  no  diflbrenoe.  The  assignee  is  not  to  look  at 
'anyiprivate  transaction  between  the  oi%inal  parties ;  he  trusts  to 
ihe  bill  of  lading,  which  in  its  nature  is  a  negotiable  instpu- 
'ment;  <and  it  >was  upon  the -faith  ^of  that  that  he  actually  paid 
aoonsidenition. .  Thia money  could  not  be  said  to  be  paid  in  or« 
•der  to  becomes '.partner,  for 'the  acceptances  were  given  before 
the  ^agreement,  50 'that  '&e  ^goods  anight  be  said  to  have  been 
-alfeady^bonght  at  that  time.  In  Wright  v. ^Camphelly  the  goods 
•had  been^ntto  die^^uf^r  of  the  consignor,  who  had  not  given 
him  any  right  to  assign  them:  but  here  the  vendor  gave  the 
-vendee  an  absolute  disposition  over  the  goods  ;  and  there  too  the 
indorsee  had  not  actually  advanced  any  money  or  other  conside- 
'ration,  as  was  'the  case  here.  If  the  defendants  have  any  claim, . 
at  'most  it  only  amounts  to  an  equitable  one;  but  the  plaintiff 
has  only  an  equitable  lien  on  the  .goods  for  the  amount  of  the 
.700/.,  and  the  equity  of  the  one  may  be  set  off  against  the 
'equity  of  the  other. 

^Lord  Kehtoh,  Ch.  J.    This  appears  to  be  a  harsh  demand 
against  these  defendants,  who  it  is  confessed  have  not  received 
the  value  of  the- goods  in  question.    The  first  case  on  this  Sub- 
ject is  thatof  Snii  and  Pusaa  (a),  before  Lord  HarJwich,  who 
'was  of  opinion,  that  where  a  merchant  has  sold  goods  which 
'have  not  in  fact  been  delivered  nor  paid  for,  he*  may,  while  they 
ate  ffi  transHuf  obtain  the  possession  of  them  again  by  any  means 
short  of  absolute  violence.    But  the  case  of  Liekbarrow  and  Afa- 
son  has  in  my  mind  very  properly  narrowed  the  extent  of  that 
doctrine:  that  case  was  decided  on  principles  of  policy  and 
common  honesty;  it  was  there  said  that  if  the  goods  come  into 

the 
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1788.     the  hands  of  a  third  person  for  a  valuable  consideration,  iond 
fide^  and  without  notice,  he  shall  not  be  prejudiced,  because  die 


^^aj^rf"  consignor  was  so  incautious  as  to  trust  the  go($ds  out  of  his  po^ 
NiisiN.    session  without  payment.    But  this  case  is  widely  diffisrent  from 
that  ofLsckbarmv  and  Mason^  and  is  virtually  the  case  of  Saee 
and  Prescot.  It  was  ingeniously  put  by  the  plaintiff's  counsel  that 
there  was  an  interval  of  five  days,  in  which  the  plaintiff  in  this 
cause  must  be  considered  as  the  purchaser  of  these  goods  for  a 
valuable  consideration,  without  notice,  under  a  title  which  was 
indefeasible :  if  the  fact  were  so,  to  be  sure  the  consequences 
which  he  stated  would  necessarily  have  followed.     But  during 
that  interval  the  plaintiff  was  not  in  such  a.  situation;  he  had 
not  theA  paid  for  the  goods ;  and  then  he  stood  in  the  situation 
of  the  holder  of  the  bill  of  lading  without  having  paid  for  the 
goods,  when,  according  to  the  opinion  of  Lord  Hardvacke  in 
the  case  of  Snce  and  Prescot^  he  had  no  right  to.  them  as  against 
the  original  consignor*     On  this  ground  therefore  I  am  of  opi- 
nion that  the  case  of  Uckbarrow  and  Mason  is  not  shaken  by  this 
determination  :  lyit,  on  the  very  ground  on  which  that  case  was 
decided,  I  think  that  the  defendants  in  this  case  had  a  right  to 
detain  these  goods. 

AsHHURST,  J.    Although  in  general  the  consignor  of  goods 
is  entitled  to  stop  them  in  transitu  in  case  of  the  insolvency  of 
'    the  consignee,  if  he  has  not  been  paid  for  them^  yet  that  rule 
does  not  hold  in  the  case  of  an  assignment  of  the  bill  of  lading 
to  a  third  person  for  a  Valuable  consideration,  without  notice; 
because  the  possession  of  the  bill  of  lading  by  the  consignee  makes 
him  the  visible  owner  of  the'  goods,  and  would  enable  him  to 
commit  a  fraud  on  a  third  person :  such  was  the  case  of  Uck^ 
barrow  and  Mason.    But  it  seems  to  me  that  there  are  particular 
circumstances  in  this  case  which  distinguish  it  from  tliat ;  because 
it  appears  upon  the  contract  made  on  the  2ist  of  Marcb^  that 
the  plaintiff  made  himself  a  complete  partner  with  Hague^  quoad 
this  transaction.     And  he  not  only  made  himself  a  partner,  but 
by  the  terms  of  the  contract  he  made  himself  the  paymaster ; 
therefore  he  put  himself  in  the  place  of  the  original  consignee, 
and  must  take  the  bill  of  lading  subject  to  the  same  rights. 
That  being  the  case,  it  foUows  as  a  necessary  consequence  that 
the  defendants  had  a  right  to  stop  the  goods  in  transitu,     And.it 
would  be  a  very  hard  case  if  he  had  not  that  power  ;  for  the 
plaintiff  has  not  in  fact  been  deceived  >  since  though  Hapu 
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tctod  as  the  Yisible  owner,  jet  it  appears  on  the  agreement  that     1 788. 
he  had  not  paid  for  them. 

BuLLBR,  J.  It  has  been  uniformly  laid  down  in  this  Court, 
.  as  far  back  as  we  can  remember,  that  good  faith  is  the  i>a8i8  of 
all  mercantile  transactions :  and  therefore  it  is  material  in  ques- 
tions of  this  kind  to  consider  whether  the  purchaser  has  acted 
fairly  and  honestly,  or  with  a  design  to  deceive  and  defraud. 
The  first  case  on  this  subject  is  that  of  Snef  and  Prescot^  and 
that  has  never  been  impeached  in  the  smallest  degree;  but  on 
the^contrary  it  has  always  been  mentioned  by  the  Court  with  ap- 
probation. But  still  it  is  to  be  remembered  that  that  case  only 
relates  to  a  transaction  between  the  buyer  and  seller  of  the 
goods ;  and  in  the  case  ofLkUarrow  and  Mason,  it  never  was 
the  intention  of  the  Court  to  use  a  single  expression  that  could 
impeach  that  authority*  If  the  transaction  be  between  the 
buyer  and  seller  of  the  goods,  and  the  former  has  not  paid  for 
them,  the  latter  has  a  right  to  stop  them  in  transitu^  in  case  of 
the  insolvency  of  the  other.  The  case  of  Sme  and  Prescot  went 
no  farther  than  that;  but  in  Lickbarrow  and  Mason,  and  some 
other  cases,  the  Court  has  been  obliged  to  consider  whether  in 
conscience  that  rule  ought  to  be  extended  to  other  parties ;  and 
they  have  held  that  it  ought  not,  because  it  would  put  it  in  the 
power  of  the  consignor  to  enable  the  consignee  to  cheat  an  inno- 
cent third  person.  He  who  contracts  on  the  faith  and  credit  of 
the  bill  of  lading,  shall  not  be  divested  of  his  right.  But  still  the 
criterion  is,  does  the  purchaser  take  it  fairly  and  honestly  ?  On 
that  principle  the  case  of  Wright  and  Campbell  turned  \  there 
the  Court  thought  there  was  abundance  of  evidence  to  be  left  to 
a  jury  to  shew  that  the  party  who  took  the  bill  of  lading  had 
fuU  notice  that  the  goods  had  not  been  paid  for.  That  cir^* 
cumstance  had  slipped  the  attention  of  the  learned  Judge  who 
first  tried  the  cause ',  but  on  a  motion  for  a  new  trial,  the 
Court  thought  that  they  saw  reason  to  suspect  fraud  between 
the  factor  and  the  third  person  to  cheat  the  real  owner  of  the 
goods.  So  in  this  case,  if  the  plaintifi^  knew  at  the  time  that 
Hague  had  never  paid  for  the  goods,  it  was  an  agreement 
between  those  two  to  obtain  possession  of  the  goods  without 
paying  for  them.  And  the  fact  of  the  plaintiff's  knowledge 
appears  on  the  face  of  the  agreement  itself,  for  he  there  agrees 
to  pay  for  them  himself.  But  there  is  still  another  ground  which 
would  prevent  the  plaintifPs  recovering  in  this  action  5  for  there 
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1 788.  •  equity  will  consider  as  done  that  which  ought  to  be  done,  the 
testatrix,  Mrs.  HibUns^  had  the  power  of  rorocadon  bj  barin; 
the  power  of  making  her  will  notwithstanding  her  corertnxe. 

•tan.!.    And  where  a  will  is  good  at  the.  time  of  its  inception  and  its 
consummation,  it  is  indifferent  what  becomes  of  it  daring  its 
ambulatory  state.    For  Mamuood^  Serjeant,  said  in  Bntt  t. 
Rigdgn(a)f  « If  a  feme  sole  make  her  will  the  istof  M^ 
<<  and  give  lands  thereby,  and  afterwards  the  lolh  of  Ai!^  she 
^  take  husband,  who  dies  the  2oth  of  May,  and  afterwards  the 
«  woman  dies  the  30th  of  May^  the  devise  is  good  i  and  yet  if 
«  it  should  be  considered  according  to  the  time  of  die  date, 
<<  the  will  would  be  coui^termanded  by  the  espousals :  but  it 
^  is  not  so,  for  it  does  not  take  efiect  until  her  death,  at  which 
« time  she  was  discovert  as  she  was  at  the  time  of  making 
«  the  will ;   and  the  inter-marriage  shall  not   countermand 
<<  that  which  was  of  no  effect  in  her  life-time.'*    This  has 
been  adopted  in  several  cases.     Now  here  the  testatrix  had 
power  to  make  a  will,  and  at  the  time  of  her  death  she  was 
discovert  to  that  purpose.    So  in  Gedolpiin,  on  last  wills  (()» 
it  is  said  also,  if  a  testament  be  made  by  a  woman  before  mar- 
riage, and  she  outlive  her  husband,  it  shall  be  good.     And 
though  by  the  statute  34  &*  35  Hen.  8.  c.  8.  femes  covert  are 
disqualified  from  devising  lands,  it  has  been  constantly  deter- 
mined that  they  may  have  a  power  given  by  settlement  of  dis- 
posing of  lands  by  writing  in  the  nature  of  a  will,  which  shall 
be  construed  according  to  the  rules  of  construction  relative  to 
wills.    Duke  of  Marlborough  v.  Lord  Godolphin  (f ),  and  SouMf 
V.  Stenebwse{d).     [Lord  Kenjon  observed,  that  the  first  was  an 
appointment  of  money,  and  the  other  a  conveyance  to  uses.] 
This  must  be  considered  as  a  good  execution  of  the  power.  The 
commencement  of  the  power  must  have  reference  to  the  time 
of  the  creation ;  and  no  time  being  limited  when  the  act  is  to 
be  done,  it  may  be  done  at  any  time  after  its  creation.    The 
word  « then''  in  the  agreement  cannot  have  reference  to  time, 
but  it  means  <<  in  case ;"  for  otherwise  she  could  not  execute 
the  power  till  she  was  dead  \  like  the  case  of  Tiomlinsm  v. 
Dight9n(i).     If  then  its  being  to  take  place  do  not  con- 
fine it  to  be  by  will,  neither  shall  it  be  confined  to  the  time,  or 

(«)  Pluwd.  343.  {J)  I  Vtz.  610, 
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«fter  marriage.    This  is  a  collateral  power  like  that  of  Tbomlm^     1788. 
w«  V.  Digbion  /  and  therefore,  when  once  created,  it  is  of  no  ■ 

importance  in  what  condition  the  person  having  the  power  was     ^^J,^ 
when  she  executed  it.    If  a  subsequent  marriage  would  not    Stapii. 
prevent  her  executing  it,  neither  shall  her  being  a  feme  sole  do 
so.    Suppose  the  marriage  had  not  taken  place,' the  will  would 
have  been  good ;  surely  then  the  marriage  shall  nor  destroy  that 
done  before,  which  she  would  have  had  a  power  to  do  after.  The 
will  in  its  contents  is  consistent  with  the  power.    The  agree- 
ment was  to  give  an  estate  for  life  to  Mrs.  Culver  and  Dr.  Hib^ 
tins,  and  the  survivor,  and  she  was  to  dispose  of  the  fortune  if 
she  died  first.    She  gave  nothing  by  her  will  till  after  his  de- 
cease, for  she  ratified  the  settlement.    Or  this  may  be  taken  as 
a  covenant  by  the  wife  to  stand  seised  to  uses :  she  had  the 
great  requisite  of  seisin  of  the  covenantor  at  the  time;  and  if 
this  had  been  done  by  deed  (andji  must  now  be  so  taken)  it 
would  operate  as  a  good  covenant  to  stand  seised  to  the  use  of 
herself  and  her  husband  for  Hfe ;  and  then  the  disposition  to  the 
husband  under  the  power  must  be  good.    The  cases,  which 
have  been  cited  to  shew  that  the  marriage  must  operate  as  a  revo- 
cation of  the  will  of  Mrs.  HMnnSy  do  not  apply  to  this  case ; 
for  revocations,  which  are  not  expressed  by  the  parties,  must  be 
implied  by  law ;  and  when  implied,  they  may  be  rebutted  by 
extrinsic  circumstances.     An  iq^plied  revocation  is  only  a  pre- 
sumption of  the  change  of  intention  from  a  thange  of  situation  ; 
one  change  of  situation,  firom  which  a  revocation  may  be  im- 
plied, is  marriage  and  the  birth  of  a  child.     And  in  Brady  and 
Cubitt^  Lord  Mansfield  {a),  said,  «  there  was  do  cause  where 
«<  marriage  and  the  birth  of  a  child  have  been  held  to  raise  an 
<<  implied  revocation,  where  there  has  not  been  a  disposition 
««  of  the  whole  estate.'*    In  the  present  case,  therefore,  the  pre- 
sumptive revocation  is  rdbuttcd  by  the  circumstance  of  the 
testatrix  having  provided  for  her  intended   husband  by  will/ 
With  respect  to  die  other  question,  from  what  time  the  plain- 
tiff is  entitled  to  recover ;  the  plaintiff's  tide  to  the  possession 
did  not  accrue  till  the  determination  of  the  term  for  99  years. 
It  has  been  said,  that  a  clear  trust  estate  shall  not  be  set  up 
against  the  cestui  que  trust;  but  according  to  what  Lord  Mansfield 
said  in  Bmtow  and  Pegge^  that  must  be  taken  to  mean  a  mere 
trust  for  the  party  bringing  the  ejectment.    But  where  the  trust 
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1788.  -  equity  will  consider  as  done  that  which  ought  to  be  doDe,  the 
testatrix,  Mrs.  HiUim,  had  the  power  of  revocation  by  hamg 


a£^t      ^^^  power  of  making  her  will  notwithstanding  her  coYcrtuzc. 

•tavli.  And  where  a  will  is  good  at  the.  time  of  its  inception  and  it» 
consummation,  it  is  indifferent  what  becomes  of  it  during  its 
ambulatory  state.  For  Mamvood^  Serjeant,  said  in  Bntt  t. 
Rigden{a)t  "  If  a  feme  sole  make  her  will  the  istof  Mof^ 
<<  and  give  lands  thereby,  and  afterwards  the  loih  of  Mcj  she 
<<  take  husband,  who  dies  the  2oth  of  May^  and  afterwards  tbe 
<<  woman  dies  the  30th  of  May^  the  devise  is  good ;  and  yet  if 
«  it  should  be  considered  according  to  the  time  of  tbe  date, 
<<  the  will  would  be  coui^termanded  by  the  espousals :  but  it 
<<  is  not  so,  for  it  does  not  take  efiect  until  her  death,  at  which 
<<  time  she  was  discovert  as  she  was  at  the  time  of  making 
«  the  will ;  and  the  inter-marriage  shall  not  countennand 
« that  which  was  of  no  effect  in  her  life-time."  This  has 
been  adopted  in  several  cases.  Now  here^  the  testatrix  had 
power  to  make  a  will,  and  at  the  tinte  of  her  death  she  was 
discovert  to  that  purpose.  So  in  Geddphin^  on  last  wills  (i)> 
it  is  said  also,  if  a  testament  be  made  by  a  woman  before  znar- 
riage,  and  she  outlive  her  husband,  it  shall  be  good.  And 
though  by  the  statute  34  &•  35  Hen,  8.  c.  8.  femes  covert  arc 
disqualified  from  devising  lands,  it  has  been  constantly  deter- 
mined that  they  may  have  a  power  given  by  settlement  of  dis- 
posing of  lands  by  writing  in  the  nature  of  a  will,  which  shall 
'  be  construed  according  to  the  rules  of  construction  relattTC  to 
mils.  Duke  of  Marlborough  v.  Lord  Godolpbin  (f ),  and  SoutUf 
V.  Stofubouje(d).  [Lord  Kenyon  observed,  that  the  first  was  an 
appointment  of  money,  and  the  other  a  conveyance  to  uses.] 
This  must  be  considered  as  a  good  execudon  of  the  power.  The 
commencement  of  the  power  must  have  reference  to  the  time 
of  the  creation ;  and  no  time  being  limited  when  the  act  is  to 
be  done,  it  may  be  done  at  any  time  after  its  creation.  The 
word  «« then^  in  the  agreement  cannot  have  reference  to  time, 
but  it  means  «  in  case;"  for  otherwise  she  could  not  execute 
the  power  till  she  was  dead ;  like  the  case  of  Tbonilinsm  ▼• 
Digbt9n(e).  If  then  its  being  to  Uke  place  do  not  con- 
fine it  to  be  by  will,  neither  shall  it  be  confined  to  the  rime,  or 
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vfter  marriage.    This  is  a  collateral  power  like  that  of  Thomlm^     1788. 
JM  V.  Digbim  s  and  therefore,  when  once  created,  it  is  of  no 


importance  in  what  condition  the  person  having  the  power  was     ^^?^ 
when  she  executed  it.     If  a  subsequent  marriage  would  not    Stapii. 
prevent  her  executing  it,  neither  shall  her  being  a  feme  sole  do 
so.    Suppose  the  marriage  had  not  taken  place,  the  will  would 
have  been  good ;  surely  then  the  marriage  shall  nor  destroy  that 
done  before,  which  «he  would  have  had  a  power  to  do  after.  The 
will  in  its  contents  is  consistent  with  the  power.    The  agree- 
ment was  to  give  an  estate  for  life  to  Mrs.  Culver  and  Dr.  Hib^ 
Bins,  and  the  survivor,  and  she  was  to  dispose  of  the  fortune  if 
she  died  first.    She  gave  nothing  by  her  will  till  after  his  de« 
cease,  for  she  ratified  the  settlement.    Or  this  may  be  taken  as 
a  covenant  by  the  wife  to  stand  seised  to  uses :  she  had  the 
great  requidte  of  seisin  of  the  covenantor  at  the  time;  and  if 
this  had  been  done  by  deed  (and  Ji  must  now  be  so  taken)  it 
would  operate  as  a  good  -covenant  to  stand  seised  to  the  use  of 
herself  and  her  husband  for  Hfe ;  and  then  the  disposition  to  the 
husband  under  the  powet  must  be  good.    The  cases,  which 
have  been  cited  to  shew  that  the  marriage  must  operate  as  a  revo- 
cation of  the  will  of  Mrs.  Hibbins^  do  not  apply  to  this  case ; 
for  revocations,  which  are  not  expre^ed  by  the  parties,  must  be 
implied  by  law ;  and  when  implied,  they  may  be  rebutted  by 
extrinsic  circumstances.     An  iqiiplied.  revocation  is  only  a  pre- 
sumption of  the  change  of  intention  from  a  thange  of  situation  ; 
one  change  of  situation,  from  which  a  revocation  niay  be  im« 
plied,  is  marriage  and  the  birth  of  a  child.     And*  in  Brady  and 
Cubitt^  Lord  Mansfield  {a),  said,  <<  there  was  Ho  cause  where 
«<  marriage  and  the  birth  of  a  child  have  been  held  to  raise  an 
«  implied  revocation,  where  there  has  not  been  a  disposition 
♦«  of  the  whole  estate.'*    In  the  present  case,  therefore,  the  pre- 
sumprive  revocation  is  rdbutted  by  the  circumstance  of  the 
testatrix  having  provided  for  her  intended   husband  by  will.'' 
With  respect  to  die  other  question,  from  what  time  the  plain- 
tiff is  entitled  to  recover ;  the  plaintiff's  title  to  the  possession 
HA  not  accrue  till  the  determination  of  the  term  for  99  years. 
It'  has  been  said,  that  a  clear  trust  estate  shall  not  be  set  up 
against  the  cestui  que  trust;  but  according  to  what  Lord  Mansfield 
said  in  Briitaw  and  Pfgpy  diat  must  be  taken  to  mean  a  mere 
trust  for  the  party  bringing  the  ejectment.    But  where  the  trust 

If 


69%  CASES  IN  MICHAELMAS  TERM, 

1788.  •  equity  wiU  consider  as  done  that  which  ought  to  be  done,  the 
•^— — •  testatrix,  Mrs.  HUHns,  had  the  power  of  revocation  by  having 
ag^t     '^^  power  of  making  her  will  notwithstanding  her  covertoie* 
•TAfLi.    And  where  a  will  is  good  at  the.  time  of  its  inception  and  its^ 
consummation,  it  is  indifferent  what  becomes  of  it  during  its 
ambulatory   state.    For   Marfvood,  Serjeant,  said  in  Bmt  t. 
RigdeM(a)f  "  If  a  feme  sole  make  her  will  the  istof  Moft 
<<  and  give  lands  thereby,  and  afterwards  the  16th  of  MajAc 
<<  take  husband,  who  dies  the  2oth  of  May,  and  afterwards  die 
^  woman  dies  the  30th  of  May^  the  devise  is  good ;  and  yet  if 
«  it  should  be  considered  according  to  the  time  of  the  date» 
<<  the  will  would  be  couijtermanded  by  the  espousals :  but  it 
^  is  not  so,  for  it  does  not  take  efiect  until  her  death,  at  which 
« time  she  was  discovert  as  she  was  at  the  time  of  makiag 
«  the  will ;   and  the  inter*marriage   shall   not  countermand 
"  that  which  was  of  no  effect  in  her  life-time.''    This  has 
been  adopted  in  several  cases.     Now  here  the  testatrix  had 
power  to  make  a  will,  and  at  the  tinte  of  her  death  she  was 
discovert  to  that  purpose.    So  in  Godolpbin,  on  last  wills  (i)» 
it  is  said  also,  if  a  testament  be  made  by  a  woman  before  mar- 
riage, and  she  outlive  her  husband,  it  shall  be  good.    And 
though  by  the  statute  34  &•  35  Hgn,  8.  c.  8.  femes  covert  arc 
disqualified  from  devising  lands,  it  has  been  constantly  deter- 
mined that  they  may  have  a  power  given  by  settlement  of  dis- 
posing of  lands  by  writing  in  the  nature  of  a  will,  which  shaU 
*      be  construed  according  to  the  rules  of  construction  relative  to 
wills.    Duke  of  Marlborough  v.  Lord  GoMphin  (f ),  and  SoiUUj 
V.  Siefubwse  (d).     [Lord  Kenyon  observed,  that  the  first  was  an 
appointment  of  money,  and  the  other  a  conveyance  to  uses.] 
This  must  be  considered  as  a  good  execution  of  the  power.  The 
commencement  of  the  power  must  have  reference  to  the  time 
of  the  creation ;  and  no  time  being  limited  when  the  act  is  to 
be  done,  it  may  be  done  at  any  time  after  its  creation.    The 
word  « then"  in  the  agreement  cannot  have  reference  to  dmci 
but  it  means  <<  in  case;"  for  otherwise  she  could  not  execute 
the  power  till  she  was  dead  \  like  the  case  of  Tiomlituon  v. 
Digbim{e).     If  then  its  being  to  take  place  do  not  con- 
fine  it  to  be  by  will,  neither  shall  it  be  confined  to  the  time,  or 

(«)  Plowd.  343,  {J)  I  Vez,  610, 

C*)  Pajc  3^  (c)  Salk'li^ 

after 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  693 

mfter  marriage,    llis  is  a  collateral  power  like  that  of  Thomlin^     1788. 
son  V.  Dighton  f  and  therefore,  when  once  created,  it  is  of  no  ■ 

importance  in  what  condition  the  person  having  the  power  was     ^^?^ 
when  she  executed  it.     If  a  subsequent  marriage  would  not    Stapii. 
prevent  her  executing  it,  neither  shall  her  being  a  feme  sole  do 
so.    Suppose  the  marriage  had  not  taken  place,  the  will  would 
have  been  good ;  surely  then  the  marriage  shall  not  destroy  that 
done  before,  which  she  would  have  had  a  power  to  do  after.  The 
will  in  its  contents  is  consistent  with  the  power.    The  agree- 
ment was  to  giv.e  an  estate  for  life  to  Mrs.  Culver  and  Dr.  Hii^ 
tins,  and  the  survivor,  and  she  was  to  dispose  of  the  fortune  if 
she  died  first.    She  gave  nothing  by  her  will  till  after  his  de- 
cease, for  she  ratified  the  settlement.    Or  this  may  be  taken  as 
a  covenant  by  the  wife  to  stand  seised  to  uses :  she  had  the 
great  requisite  of  seisin  of  the  covenantor  at  the  time;  and  if 
this  had  been  done  by  deed  (andjt  must  now  be  so  taken)  it 
would  operate  as  a  good  covenant  to  stand  seised  to  the  use  of 
herself  and  her  husband  for  fife  ;  and  then  the  disposition  to  the 
husband  under  the  power  must  be  good.    The  cases,  which 
have  been  cited  to  shew  that  the  marriage  must  operate  as  a  revo- 
cation of  the  will  of  Mrs.  HiUini^  do  not  apply  to  this  case ; 
for  revocations,  which  are  not  expressed  by  the  parties,  must  be 
implied  by  law ;  and  when  implied,  they  may  be  rebutted  by 
extrinsic  circumstances.     An  iqiiplied  revocation  is  only  a  pre- 
sumption of  the  change  of  intention  from  a  thange  of  situation  ; 
one  change  of  situation,  from  which  a  revocation  may  be  im- 
plied, is  marriage  and  the  birth  of  a  child.     And* in  Brady  and 
Cubitt^  Lord  Mansfield  {a\  said,  «  there  was  do  cause  where 
^'  marriage  and  the  birth  of  a  child  have  been  held  to  raise  an 
«<  implied  revocation,  where  there  has  not  been  a  disposition 
<«  of  the  whole  estate."    In  the  present  case,  therefore,  the  pre- 
sumptive revocation  is  rdbutted  by  the  circumstance  of  the 
testatrix  having  provided  for  her  intended   husband  by  will/ 
With  respect  to  die  other  question,  from  what  time  the  plain- 
tiff is  entitled  to  recover ;  the  plaintiff's  title  to  the  possession 
did  not  accrue  till  the  determination  of  the  term  for  99  years. 
It '  has  been  said,  that  a  clear  trust  estate  shall  not  be  set  up 
against  the  cestui  que  trust;  but  according  to  what  Lord  Mansfield 
said  in  Briitow  and  Pegge^  that  must  be  taken  to  mean  a  mere 
trust  for  the  party  bringing  the  ejectment.    But  where  the  trust 

is 
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1788.  •  equity  will  consider  as  done  that  which  ought  to  be  dooei  tbe 
— •— — •  testatrix,  Mrs.  HiUins,  had  the  power  of  revocation  by  having 

ag^t      ^^^  power  of  making  her  will  notwithstanding  her  onrcrture. 

Stapli.  And  where  a  will  is  good  at  the,  time  of  its  inception  and  it^ 
consummation,  it  is  indifferent  what  becomes  of  it  during  its 
ambulatory  state.  For  Marwood,  Serjeant,  said  in  Brttt  t. 
Rigden  (a),  "  If  a  feme  solq  make  her  will  the  ist  of  Majt 
"  and  give  lands  thereby,  and  afterwards  the  16th  of  Mofitc 
<<  take  husband,  who  dies  the  aoth  of  Mof,  and  afterwards  the 
<<  woman  dies  the  30th  of  May^  the  devise  13  good ;  and  yet  if 
«  it  should  be  considered  according  to  die  time  of  the  <iate» 
« the  will  would  be  countermanded  by  the  espousals :  bat  it 
<<  is  not  so,  for  it  does  not  take  efiect  until  her  death,  at  which 
'<  time  she  was  discovert  as  she  was  at  the  time  of  maUog 
«  the  will ;  and  the  inter-marriage  shall  not  countermand 
<<  that  which  was  of  no  efiect  in  her  life-time."  This  has 
been  adopted  in  several  cases.  Now  here^  the  testatrix  had 
power  to  make  a  will,  and  at  the  tinte  of  her  death  she  was 
discovert  to  that  purpose.  So  in  Godol^in^  on  last  wills  (i)f 
it  is  said  also,  if  a  testament  be  made  by  a  woman  before  mar- 
riage, and  she  outlive  her  husband,  it  shall  be  good.  And 
though  by  the  statute  34  i^  35  Hen.  8.  r.  8.  femes  covert  arc 
disqualified  from  devising  lands,  it  has  been  constantly  deter- 
mined that  they  may  have  a  power  given  by  settlement  of  dis- 
posing of  lands  by  writing  in  the  nature  of  a  will,  which  shall 
•  be  construed  according  to  the  rules  of  construction  rdatiye  to 
wills.  Duke  of  Marlborough  v.  Lord  Godolphin  (f },  and  SoiMj 
v.  Stonibouse  (d).  [Lord  Kenyon  observed,  that  the  first  was  an 
appointment  of  money,  and  the  other  a  conveyance  to  uses.] 
This  must  be  considered  as  a  good  execution  of  the  power.  The 
commencement  of  the  power  must  have  reference  to  the  time 
of  the  creation ;  and  no  time  being  limited  when  the  act  is  to 
be  done,  it  may  be  done  at  any  time  after  its  creation.  The 
word  « then''  in  the  agreement  cannot  have  reference  to  timet 
but  it  means  "  in  case;"  for  otherwise  she  could  not  execute 
the  power  till  she  was  dead ;  like  the  case  of  Tbmlins»  ▼• 
Digbion(e)*  If  then  its  being  to  take  place  do  not  con- 
fine it  to  be  by  will,  neither  shall  it  be  confined  to  the  ume,  or 

{«)  Flowd.  343.  (J)  X  Fez.  6x0. 
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after  marriage.    This  is  a  collateral  power  like  that  of  TbomUn"     1788* 
»«  ¥•  Digbton  ;  and  therefore^  when  once  created,  it  is  of  no  — — 
importance  in  what  condition  the  person  having  the  power  was     ^^fj^ 
when  she  executed  it.     If  a  subsequent  marriage  would  not    Stafls. 
prevent  her  executing  it,  neither  shall  her  being  a  feme  sole  do 
so.    Suppose  the  marriage  had  not  taken  place/ the  will  would 
have  been  good ;  surely  then  the  marriage  shall  not  destroy  that 
done  before,  which  «he  would  have  had  a  power  to  do  after.  The 
will  in  its  contents  is  consistent  with  the  power.    The  agree- 
ment was  to  give  an  estate  for  life  to  Mrs.  Culver  and  Dr.  Hit^ 
KnSi  and  the  survivor,  and  she  was  to  dispose  of  the  fortune  if 
she  died  first.     She  gave  nothing  by  her  will  till  after  his  de- 
cease, for  she  rarified  the  settlement.    Or  this  may  be  taken  as 
a  covenant  by  the  wife  to  stand  seised  to  uses :  she  had  the 
great  requisite  of  seism  of  the  covenantor  at  the  time;  and  if 
this  had  been  done  by  deed  (andic  must  now  be  so  tTktn)  it 
would  operate  as  a  good  covenant  to  stand  seised  to  the  use  of 
herself  and  her  husband  for  Hfe  \  and  then  the  disposition  to  the 
husband  under  the  power  must  be  good.    The  cases,  which 
have  been  cited  to  shew  that  the  marriage  must  operate  as  a  revo- 
cation of  the  will  of  Mrs.  Htbhins^  do  not  apply  to  this  case  ; 
for  revocations,  which  are  not  expressed  by  the  parties,  must  be 
implied  by  law ;  and  v^en  implied,  they  may  be  rebutted  by 
extrinsic  circumstances.     An  iipplied  revocation  is  only  a  pre- 
sumption of  the  change  of  intention  from  a  thange  of  situation  ; 
one  change  of  situation,  from  which  a  revocation  may  be  inn* 
plied,  is  marriage  and  the  birth  of  a  child.     And* in  Brady  and 
Cubitt^  Lord  Mansfield  {a)  said,  «  there  was  do  cause  where 
^'  marriage  and  the  birth  of  a  child  have  been  held  to  raise  an 
*<  implied  revocation,  where  there  has  not  been  a  disposition 
<<  of  the  whole  estate."    In  the  present  case,  therefore,  the  pre- 
sumptive revocation  is  rdbutted  by  the  circumstance  of  the 
testatrix  having  provided  for  her  intended   husband  by  will.^ 
With  respect  to  die  other  question,  from  what  time  the  plain- 
tiff is  entitled  to  recover  j  the  plaintiff's  title  to  the  possession 
did  not  accrue  till  the  determination  of  the  term  for  99  years. 
It '  has  been  said,  that  a  clear  trust  estate  shall  not  be  set  up 
against  the  cestui  que  trusts  but  according  to  what  Lord  Mansfield 
said  in  Briitonv  and  Pegge,  that  must  be  taken  to  mean  a  mere 
trust  for  the  party  bringing  the  ejectment.    But  where  the  trust 
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1788.  •  equity  will  consider  as  done  that  which  ought  to  be  dooe,  tk 
— •— — •  testatrix,  Mrs.  HitUrts,  had  the  power  of  revocation  by  having 

ag^t      ^^^  power  of  making  her  will  notwithstanding  her  coveitoie. 

Stapli.  And  where  a  will  is  good  at  the.  time  of  its  incepdon  and  te 
consummation,  it  is  indifferent  what  becomes  of  it  during  its 
ambulatory  state.  For  Marwood,  Serjeant,  said  in  Bntt  t. 
ttigdeH(a)i  « If  a  feme  solq  make  her  will  the  ist  of  Majt 
<<  and  give  lands  thereby,  and  afterwards  the  16th  of  Maj  she 
<<  take  husband,  who  dies  the  aoth  of  Maj^  and  afterwards  the 
^  woman  dies  the  30th  of  May^  the  devise  is  good ;  and  yet  if 
«  it  should  be  considered  according  to  the  time  of  the  date» 
<<  the  will  would  be  countermanded  by  the  espousals :  bat  it 
<<  is  not  so,  for  it  does  not  take  effect  until  her  death,  at  which 
'<  time  she  was  discovert  as  she  was  at  the  time  of  maUog 
"  the  will ;  and  the  inter-marriage  shall  not  countennand 
"  that  which  was  of  no  eflect  in  her  life-time."  This  has 
been  adopted  in  several  cases*  Now  here^  the  testatrix  had 
power  to  make  a  will,  and  at  the  time  of  her  death  she  was 
discovert  to  that  purpose.  So  in  Godolphin^  on  last  wills  (i)f 
it  is  said  also,  if  a  testament  be  made  by  a  woman  before  mar- 
riage, and  she  outlive  her  husband,  it  shall  be  good.  And 
though  by  the  statute  34  (5*  35  Hen.  8.  e.  8.  femes  covert  are 
disqualified  from  devising  lands,  it  has  been  constantly  deter- 
mined that  they  may  have  a  power  given  by  settlement  of  dis- 
posing of  lands  by  writing  in  the  nature  of  a  will,  which  shall 
*  be  construed  according  to  the  rules  of  construction  relative  to 
mils.  Duke  of  Marlborough  v.  Lord  Godolpiin  (f },  and  Soutli) 
v.  Sioftibouse  (d).  [Lord  Kenyon  observed,  that  the  first  was  an 
appointment  of  money,  and  the  other  a  conveyance  to  uses.] 
This  must  be  considered  as  a  good  execution  of  the  power.  The 
commencement  of  the  power  must  have  reference  to  the  time 
of  the  creation ;  and  no  time  being  limited  when  the  act  is  to 
be  done,  it  may  be  done  at  any  time  after  its  creation.  The 
word  « then**  in  the  agreement  cannot  have  reference  to  time, 
but  it  means  '<  in  case ;"  for  otherwise  she  could  not  execute 
the  power  till  she  was  dead  $  like  the  case  of  Tbmliiu»  ▼• 
Digbton{e).  If  then  its  being  to  take  place  do  not  con* 
fine  it  to  be  by  will,  neither  shall  it  be  confined  to  the  time,  or 
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mfter  marriage.    This  is  a  collateral  power  like  that  of  Thomlin^     1788* 
w«  V.  JDigbion  /  and  therefore,  when  once  created,  it  is  of  no  — — 
importance  in  what  condition  the  person  having  the  power  was     J^?^^ 
when  she  executed  it.     If  a  subsequent  marriage  would  not    Stafls. 
prevent  her  executing  it,  neither  shall  her  being  a  feme  sole  do 
so.    Suppose  the  marriage  had  not  taken  place,' the  will  would 
have  been  good ;  surely  then  the  marriage  shall  not  destroy  that 
done  before,  which  «he  would  have  had  a  power  to  do  after.  The 
will  in  its  contents  is  consistent  with  the  power.    The  agree- 
ment was  to  give  an  estate  for  life  to  Mrs.  Culver  and  Dr.  HH^ 
Kns^  and  the  survivor,  and  she  was  to  dispose  of  the  fortune  if 
she  died  first.    She  gave  nothing  by  her  will  till  after  his  de- 
cease, for  she  ratified  the  settlement*    Or  this  may  be  taken  as 
a  covenant  by  the  wife  to  stand  seised  to  uses :  she  had  the 
great  requisite  of  seisin  of  the  covenantor  at  the  time ;  and  if 
this  had  been  done  by  deed  (andjc  must  now  be  so  tTktn)  it 
would  operate  as  a  good  covenant  to  stand  seised  to  the  use  of 
herself  and  her  husband  for  fife  \  and  then  the  disposition  to  the 
husband  under  the  power  must  be  good.    The  cases,  which 
have  been  cited  to  shew  that  the  marriage  must  operate  as  a  revo- 
cation of  the  will  of  Mrs.  HsbUnSf  do  not  apply  to  this  case ; 
for  revocations,  which  are  not  expressed  by  the  parties,  must  be 
implied  by  law ;  and  when  implied,  they  may  be  rebutted  by 
extrinsic  circumstances.     An  iipplied  revocation  is  only  a  pre- 
sumption of  the  change  of  intention  from  a  thange  of  situation  ; 
one  change  of  situation,  from  which  a  revocation  may  be  inn* 
plied,  is  marriage  and  the  birth  of  a  child.     And*  in  Brady  and 
Cuhitty  Lord  Mansfield  {a),  said,  «  there  was  Ho  cause  where 
^'  mairriage  and  the  birth  of  a  child  have  been  held  to  raise  an 
<<  implied  revocation,  where  there  has  not  been  a  disposition 
<<  of  the  whole  estate.''    In  the  present  case,  therefore,  the  pre- 
sumptive revocation  is  rdbutted  by  the  circumstance  of  the 
testatrix  having  provided  for  her  intended   husband  by  will/ 
With  respect  to  the  other  question,  from  what  time  the  plain- 
riff  is  entided  to  recover ;  the  plaintiff's  tide  to  the  possession 
did  not  accrue  till  the  determination  of  the  term  for  99  years. 
It  has  been  said,  that  a  clear  trust  estate  shall  not  be  set  up 
against  the  cestui  que  trust;  but  according  to  what  Lord  Mansfield 
said  in  Bristow  and  Pegge,  that  must  be  taken  to  mean  a  mere 
trust  for  the  party  bringing  the  ejectment.    But  where  the  trust 

is 


690  CASES  IK  MICHAELMAS  TERM, 

1788.  to  himself  in  fee,  after  having  made  his  will,  levied  a  fine  with 
a  view  of  giving  effect  to  it,  and  died  without  issue,  the  fine 
was  held  a  virtual  revocation  of  the  will  which  it  was  intended 


DoK 

agatmt 

[Sta^lk.    to  confirm. 


If  then  the  plaintiff  he  entitled  to  recover,  the  next  question  is 
on  which  of  the  counts  judgment  should  be  given  in  his  favour; 
in  the  consideration  of  which  it  may  be  material  to  attend  to 
the  different  dates  of  the  demises  in  the  different  counts  in  the 
declaration.  The  first  demise  is  on  the  10th  of  Octokr  1768, 
being  the  day  after  the  death  of  Richard  Staple^  the  tenant  In 
tail,  upon  whose  decease  th^  reversion  which  had  been  vested  in 
Mrs.  Culver^  the  testatrix,  fell  into  possession,  subject  to  the  re- 
maining annuity  to  Mrs.  Dixie.  The  second  is  on  the  16th  of 
November  1777,  a  short  time  after  the  death  of  Dr.  Hithinsy  so 
as  to  be  adapted  to  the  title  of  the  lessor  of  the  plaintiff,  in  case 
the  Dr.  should  be  thought  entitled  to  an  estate  for  life,  and  the 
term  for  securing  the  annuities  should  not  be  deemed  a  bar. 
The  third  is  on  the  1 2th  of  November  1 787,  which  is  subsequent 
to  the  death  of  the  last  annuitant  and  the  determination  of  the 
term.  With  respect  to  the  first,  it  may  perhaps  be  too  mudi 
to  contend,  that  Dr.  Hibbins  did  not  take  a  life  estate  under  the 
agreement  s  for  if  he  took  a  clear  equitable  estate  for  life,  the 
Court  of  Chancery  may  compel  the  plaintiff's  lessor  to  pay  costs 
ill  equity  for  taking  a  larger  judgment  at  law  than  he  is  equitably 
entitled  to ;  and  therefore  this  may  be  abandoned,  and  the 
plaintiff  will  consent  that  a  verdict  should  be  given  against  him 
on  thi&  count,  on  the  ground  that  a  Court  of  equity  will  con^ 
sider  every  thing  as  done  which  in  equity  ought  to  be  done. 
But  the  term  of  99  years,  which  was  subsisting  at  the  time  of 
the  two  first  demises  for  tht  particufar  purpose  of  securing  Ae 
annuities^  can  be  no  bar  to  the  plaintiff*8  recovery  upon  the  s^ 
cond  demise.  For  it  has  been  repeatedly  settled,  that  a  lefforof 
a  plaintiff  shall  not  be  turned  round  by  a  lease  paramount  to  his 
title,  if  he  do  not  mean  to  disturb  the  tenancy ;  and  that  a  r^ 
vcrsionary  interest,  subject  to  a  right  of  present  possession  in  an' 
otherf  is  recoverable  in  an  ejectment.  Now  it  is  expressJj 
found  by  the  special  verdict,  that  the  lessor  of  the  plain- 
tiff claimed  sub/ect  to  the  remaining  annuity,  and  consequendy 
did  not  mean  to  disturb  it ;  the  term  of  ^  years,  vbicb 
was  aeated  for  that  purpose  only,  cannot  therefore  be  set  up 
by  a  third  person,  who  derives  title  through  the  same  pro- 
prietor 
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pf  ietof  as  the  lessor  of  the  pkintifl:    The  cfase  of  Dr^e  J^ah.  A*-     i  }<8. 
tiw  V.  Ptggi  (ay  h  a  dccirivt  authority  on  this  poirtf :  the  Coott 


there  were  mianfanMstjr  ol  opinion  that  th*  oufdtaflding  Wtms,  ^^^ 
^ich  were  ctearty  unsatltiSed,  and  vrtrich  th^  plaintiff  sobmlrf*  S^^Anii 
ted  not  to  diiturby  could  not  be  set  up  as  a  bar  to  the  ejectmenfi 
by  Ae  deiiendiint,  who36  own  title  appeared  to  be  subject  to  the 
same  incumbrances.  And  here  the  objection  of  the  outstanding 
term  is  less  forcible  than  in  die  ca^  of  Bristow  and  Pegge  s  be* 
cause  this  is  for  the  purpose  of  securing  an  annuity  only,  and 
there  is  no  mon^ge  term  as  there  was  in  that  case;  and  aff 
amroitanc  is  not,  like  a  mortgagee,  entitled  to  apply  the  whole 
profits  of  the  estate  in  diminution  of  his  demand.  Besides,  upon 
a  principle  of  su{>8tantial  justice,  the  lessor  of  the  plaintiff  in  this 
case  ought  not  to  be  barreid  by  the  term  from  recoyering  upon 
die  second  count;  because,  if  the  verdict  should  be  entered  upon 
the  last  count  only,  he  will  be  precluded  from  the  surplus  of  the 
mesne  profits  after  payment  of  the  annuity:  whereas  if  judg- 
ment should  be  given  for  him  upon  that  count,  the  defendant 
will  su^  ito  injury,  inasmuch  as  in  any  subsequent  proceedings 
for  mesne  profits^  he  will  have  credit  upon  the  record  of  the  re- 
covery in  ejectment  (which  will  be  indispensable  evidence  id 
support  of  such  proceedings)  for  what  he  has  paid  on  account  of 
the  annuity,  ^nd  be  chargeable  only  with  the  balance  in  hi^ 
hands. 

Shepherd^  for  the  defendant,  admitted  as  a  general  principle^ 
that  if  a  feme  sole  make  a  will,  and  afterwards  marry,  the  mar- 
riage Is  in  law  a  revocation  of  the  will,  if  At  die  during  the 
marriage  $  but  contended  that  in  this  case  the  will  wasadue^ 
execution  of  the  power  contained  in  the  agreement.  The  reason 
given  in  Forte  and  Hemhlingt  that,  if  marriage  were  not  held  to 
be  a  revocation  of  a  will,  it  would  be  making  a  wiH  irrevocable^ 
forms  an  exception  in  favour  of  this  very  case.  A  will  has  three 
diflerent  stages,  its  inception,  its  ambohtory  state  during  the 
testator's  life,  and  its  consummation  at  the  death  of  die  testator: 
And  in  that  case,  though  the  will  were  good  at  its  inception,  yet, 
as  the  testatrix  was  a  feme  covert  at  its  consummatiotty  it  could 
not  have  any  effect,  because  she  were  supposed  in  law  to  be  un- 
der the  constraint  of  her  husbarnd :  but  in  this  case  that  reason: 
does  not  exist,  and  by  the  positive  stipulation  of  the  pardes, 
which  is  now  to  be  construed  as  a  deed,  on  the  ground  that 

(«}  Ante,  X  voL  74S. 

Z  z  a  equity 


69%  CASES  IN  MICHAELMAS  TERM^ 

1788.  •  equity  will  consider  as  done  that  which  ought  to  be  done,  th^ 
testatrix,  Mrs.  HtUins,  had  the  power  of  revocation  by  baring 


agaiuit      ^^^  power  of  making  her  will  notwithstanding  her  coverture. 

Statli.    And  where  a  will  is  good  at  the.  time  of  its  inception  and  itfr 
consummation,  it  is  indifferent  what  becomes  of  it  during  its 
ambulatory  state.    For   Marwood^  Serjeant,  said  in  Brett  t. 
kigden{a)j  «  If  a  feme  sole  make  her  will  the  ist  of  Maj^ 
«  and  give  lands  thereby,  and  afterwards  the  16th  of  May  she 
<<  take  husband,  who  dies  the  aoth  of  Mof^  and  afterwards  the 
^  woman  dies  the  30th  of  May^  the  devise  is  good ;  and  yet  if 
«  it  should  be  considered  according  to  the  time  of  the  datc» 
<<  the  will  would  be  coui)termanded  by  the  espousals :  but  it 
«'  is  not  so,  for  it  does  not  take  effect  until  her  death,  at  wbicJi 
<<  time  she  was  discovert  as  she  was  at  the  time  of  making 
"  the  will ;   and  the  inter-marriage  shall   not   countermand 
<'  that  which  was  of  no  effect  in  her  life-time."    This  has 
been  adopted  in  several  cases.     Now  here^  the  testatrix  had 
power  to  make  a  will,  and  at  the  tinte  of  her  death  she  was 
discovert  to  that  purpose.    So  in  Godolphin^  on  last  wills  (i)» 
it  is  said  also,  if  a  testament  be  made  by  a  woman  before  mar- 
riage, and  she  outlive  her  husband,  it  shall  be  good.     And 
though  by  the  statute  34  (5*  35  Hen,  8.  e.  8.  femes  covert  are 
disqualified  from  devising  lands,  it  has  been  constantly  deter- 
mined that  they  may  have  a  power  given  by  settlement  of  dis- 
posing of  lands  by  writing  in  the  nature  of  a  will,  which  shall 
*      be  construed  according  to  the  rules  of  construction  relative  to 
wills.    Duke  of  Marlborough  v.  Lord  Godolphin  (f },  and  SoutlAy 
V.  Sionebouse(d),     [Lord  Kenyon  observed,  that  the  first  was  an 
appointment  of  money,  and  the  other  a  conveyance  to  uses.] 
This  must  be  considered  as  a  good  execution  of  the  power.  The 
commencement  of  the  power  must  have  reference  to  the  time 
of  the  creation ;  and  no  time  being  limited  when  the  act  is  to 
be  done,  it  may  be  done  at  any  time  after  its  creation.    The 
word  « then''  in  the  agreement  cannot  have  reference  to  time, 
but  it  means  «  in  case;"  for  otherwise  she  could  not  execute 
the  power  till  she  was  dead ;  like  the  case  of  TianJinjm  v. 
Dighton{e)*     If  then  its  being  to  take  place  do  not   con« 
fine  it  to  be  by  will,  neither  shall  it  be  confined  to  the  time,  or 

{«)  piowd.  343.  {d)  X  r«.  610* 

li)  Page  29.  \t)  Saik'%S^ 
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mfter  marriage.    This  is  a  collateral  power  like  that  of  Thomlin*     1788. 
w«  V.  Dighton  s  and  therefore,  when  once  created,  it  is  of  no  — — 
importance  in  what  condition  the  person  having  the  power  was      J^^^^ 
when  she  executed  it.    If  a  subsequent  marriage  would  not    Stafls. 
prevent  her  executing  it,  neither  shall  her  being  a  feme  sole  do 
so.    Suppose  the  marriage  had  not  taken  place,  the  will  would 
have  been  good ;  surely  then  the  marriage  shall  not  destroy  that 
done  before,  which  ^he  would  have  had  a  power  to  do  after.  The 
will  in  its  contents  is  consistent  with  the  power.    The  agree- 
ment vras  to  give  an  estate  for  life  to  Mrs.  Culver  and  Dr.  Hib^ 
iinsy  and  the  survivor,  and  she  vrzs  to  dispose  of  the  fortune  if 
she  died  first.    She  gave  nothing  by  her  will  till  after  his  de- 
cease, for  she  ratified  the  settlement.    Or  this  may  be  takeh  as 
a  covenant  by  the  wife  to  stand  seised  to  uses :  she  had  the 
great  requbite  of  seisin  of  the  covenantor  at  the  time ;  and  if 
this  had  been  done  by  deed  (audit  must  now  be  so  tdken)  it 
would  operate  as  a  good  covenant  to  stand  seised  to  the  use  of 
herself  and  her  husband  for  fife  ;  and  then  the  disposition  to  the 
husband  under  the  powet  must  be  good.    The  cases,  which 
have  been  cited  to  shew  that  the  marriage  must  operate  as  a  revo- 
cation of  die  will  of  Mrs.  Htblnns^  do  not  apply  to  this  case  ; 
for  revocations,  which  are  not  expre^ed  by  the  parties,  must  be 
implied  by  law ;  and  when  implied,  they  may  be  rebutted  by 
extrinsic  circumstances.     An  iipplied  revocation  is  only  a  pre- 
sumption of  the  change  of  intention  from  a  thange  of  situation  ; 
one  change  of  situation,  from  which  a  revocation  may  be  im- 
plied, is  marriage  and  the  birth  of  a  child.     And* in  Brady  and 
CuKtt^  Lord  Mansfield  (a),  said,  «  there  was  Ho  cause  where 
^'  marriage  and  the  birth  of  a  child  have  been  held  to  raise  an 
*<  implied   revocation,  where  there  has  not  been  a  disposition 
<«  of  the  whole  estate."    In  the  present  case,  therefore,  the  pre- 
sumptive revocation  is  rdbutted  by  the  circumstance  of  the 
testatrix  having  provided  for  her  intended   husband  by  will/ 
With  respect  to  the  other  question,  from  what  time  the  plain- 
tiff is  entitled  to  recover ;  the  plaintiff's  title  to  the  possession 
did  not  accrue  till  the  determination  of  the  term  for  99  years. 
It '  has  been  said,  that  a  clear  trust  estate  shall  not  be  set  up 
against  the  cestui  que  trust;  but  according  to  what  Lord  Mansfield 
said  in  Briitaw  and  Pegge,  that  must  be  taken  to  mean  a  mere 
trust  for  the  party  bringing  the  ejectment.    But  where  the  trust 
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17S8.     i3  raUed  and  subnets  for  the  benefit  of  other  peraonst  if  a  Coort 
■  of  law  were  to  interfere,  it  would  totally  destroy  the  trusty  not 

mhii  ^^^S  power  specifically  to  relieve.  Now  here  the  lessee  for 
^TAfL^.  99  years  was  a  truftee  for  annuitants,  and  unless  he  had  a  right 
to  the  possessbn,  he  could  not  perforin  his  trust ;  otherwise  sup- 
pose the  annuitants  had  not  been  regularly  paid,  and  the  lessor 
of  the  plaintiff  had  taken  possession,  he  could  not  have  been 
ejected.  But  tb^  purpose  of  creating  this  term  was,  that  the 
lessee  should  have  possession  to  secure  the  annuities.  During  the 
term  therefore  the  heir  at  law  had  no  right  to  the  possession. 
One  reason  given  in  the  case  of  Bristo%u  and  Peggi  was,  that  the 
trustees  did  not  set  up  the  term  against  the  heir  at  law^  if  tbey 
)iad,  the  plaintiff  could  not  have  recovered.  Now  here  the 
term  was  satisfied  at  the  time  of  the  trial,  and  therefore  could 
not  have  been  set  up  by  the  trustee  \  but  it  does  not  follow  that 
he  would  not  have  set  it  up,  if  an  ejectment  had  been  brought 
during  the  lives  of  the  annuiunts.  And  the  last  annuitant  be- 
ing alive  at  the  time  of  the  demise  in  the  second  count,  the  plain- 
tiff can  only  recover  on  the  last  count. 

Marrytat^  in  reply.  The  whole  of  the  defendant's  argument 
proceeds  on  a  supposition  that  the  testatrix  had  the  power  of 
making  the  will;  but  no  case  or  authority  has  been  cited  in 
support  of  such  doctrine,  and  it  was  even  contrary  to  the  agree- 
ment itself  in  this  case.  A  feme  covert  can  6nly  execute  an 
appointment,  not  makf  a  will  \  this  is  the  language  of  a  Court 
of  equity  in  all  6uch  cases.  The  agreement  in  this  case  operates 
as  a  revocation  of  the  will  in  law ;  and  though  a  presumptive 
revocation  may  be  rebutted,  yet  there  is  no  case  which  says  that 
a  virtual  revocation  may  be  so.  In  Marumd  v.  Tumtr  (a), 
where  a  tenant  in  tail-n^ale,  with  remainder  to  himself  in  fee, 
deviled  lands  to  J.  &,  and  then  suffered  a  recovery  to  the  use  of 
himself  in  fee,  and  died  without  issue  male,  it  was  held  to 
be  a  revocation  of  the  wilL  As  to  the  case  in  Phwden^  the  pas- 
sive which  has  been  cited  was  only  the  argument  of  counsel, 
which  was  over-ruled  by  the  Court,  as  appears  in  the  same  re* 
port.  With  respect  to  the  second  point  ^  as  in  a  real  action,  a 
judgment  may  be  recovered  with  a  aua  eptecutio  during  the 
term,  so  in  this  case,  if  the  plaintiff  were  to  recover,  he  would 
not  interfere  with  the  annuity,  as  he  only  claims  subject  to  that 

(a)  3  P.  Wim't.  a6> 

charge. 
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charge.    Besides,  the  trustee  for  the  term  has  tK>  right  to  the     1788. 

possession  of  the  whole  estate  on  account  of  the  annuity*  — '• 

Lord  Kenton,  Ch.  J.  The  lessor  of  the  plaintiff  has  now  ^^?^* 
united  in  him  all  the  rights  of  the  two  co-heirs  of  Catherine  Stapl*. 
Hibbim ;  and  therefore  he  is  entitled  to  recover  the  premises  in 
question  under  one  or  other  of  the  counts  in  the  declaration^ 
unless  the  will  and  the  instrument  of  the  23d  of  August  1758 
defeat  his  title.  Some  of  the  principles  which  have  been  dis- 
cussed at  the' bar  are  not  to  be  disputed ;  there  is  no  doubt  but 
that  the  will  of  a  woman  made  before  coverture  ceases  to  be 
her  will  afterwards ;  because  it  is  of  the  essence  of  a  will  that 
it  should  be  valid  during  the  remainder  of  the  devisor's  life. 
Therefore,  generally  speaking,  the  will  of  a  feme  sole  ceases  to 
have  any  operation  after  she  becomes  covert.  But  it  is  equally 
clear  that,  where  an  estate  is  limited  to  uses,  and  a  power  is 
given  to  a  feme  covert  before  marriage  to  declare  those  uses,  such 
limitations  of  uses  may  take  effect  \  and  this  is  the  rule  even  in 
a  court  of  law.  Then  as  to  this  case  now  before  U5 ;  this  Will, 
qua  a  WtU,  standing  unsupported,  would  certainly  have  no 
effea :  but  it  has  been  argued  that  it  receives  support  from  the 
instrument ;  but  it  must  be  remembered  that  that  instrument  is 
no  deed ;  it  is  not  under  seal,  and  a  seal  is  essential  to  a  deed. 
Therefore  it  cannot  operate  as  a  covenant  to  stand  seised  to  uses. 
Then  consider  how  the  general  doctrine  stated  by  the  plaintiff's 
counsel  from  the  case  of  Peacock  and  Monk  applies  i  Lord  Hard-^ 
nmcke  there  points  out  several  ways  by  which  a  power  may  be 
reserved  to  the  wife  of  making  out  a  disposition  of  the  estate  so 
as  to  prevent  its  going  to  the  heir  at  law,  namely,  either  by  way 
of  trust,  or  of  power  over  an  use:  but  he  doubted  whether 
even  a  Court  of  Equity  could  carry  into  execution  a  bare  agree- 
ment for  that  purpose  to  the  prejudice  of  the  heir  at  law  2 
However  that,  which  was  then  considered  as  a  doubt,  no 
longer  remains  so.  For  in  Wright  v.  Lord  Cadogan  and  others  (a), 
it  was  determined  that  a  Court  of  Equity  would  compel  the 
heir  to  make  a  conveyance  to  the  party  in  whose  favour  such  an 
agreement  was  made.  That  point  was  very  ably  discussed  iil 
the  House  of  Lords  on  the  doubt  which  Lord  Hardnvicke  had 
thrown  out  in  Peacock  and  Monk^  though  his  doubts  were  not 
sufficient  to  induce  the  House  to  determine  against  such  an 
agreement.    But  is  it  possible  for  a  court  of  law  to  enter  into 

(a)  6  Bf.  ParL  Cau  156. 

the 
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1788.     the  discussion  of  such  nice  points  of  equity  i  we  have  no  such 
— —  authority.  Sitting  in  this  Court,  we  must  look  at  the  record»axKl 
^ahit     *^^  whcchcr  a  legal  title  is  conveyed  to  the  party  claiming  under 
Staple,    these  instruments :  now  there  is  no  colour  for  saying  that  these 
give  any  legal  title.    Without  deciding  or  presuming  to  think 
what  a  Court  of  Equity  would  do  in  this  case,  it  is  enough  for 
me  to  say  that  we  are  to  decide  a  legal  question,  and  cannot 
enter  into  such  an  entangled  equity:  and,  on  that  ground  only, 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  a  verdict.     The 
next  question  is.  On  what  count  in  the  declaration  the  verdict 
shall  be  taken?     And  here  again  we  must  remember  that  we  are 
in  a  court -of  law.     I  extremely  approve  of  what  was  said  by 
Lord  Afanjfifld  in  the  case  of  Lade  v.  Holford  and  another  (a), 
that  he  would  not  suffer  a  plaintiff  in  ejectment  to  be  nonsuited 
by  a   term   standing  out   in  his    trustee,  or  a  satisfied  term 
set  up  by  a  mortgagor  against  a  mortagee,  but  would  direct  a 
jury  to   presume  a  surrender:  I  much  approve  of  that;  and 
when  a  surrender  is  presumed,  there  is  an  end  of  the  legal  title 
created  by  the  term.     But  here  the  facts  of  the  case  preclude 
any  such  presumption:    there  was   an  existing   term  at  the 
several  times  of  the  two  first  demises  lai4  in  this  declaration, 
and  a  considerable  benefit  was  to  be  derived  out  of  it :  the  last 
annuitant  did  not  die  till  after  the  time  of  the  second  demise ; 
therefore  there  is  no  reason  to  presume  that  the  trustees  had  sur- 
rendered, and  they  would  have  been  personally  liable  if  they 
had.    Supposing  two  ejectments  had  been  brought  at  the  same 
time  before  the  death  of  the  last  annuitant,  the  one  by  the 
trustees  of  the  term,  and  the  other  by  the  present  lessor  of  the 
plaintiff,  the  Judge  could  not  have  directed  the  jury  to  find  for 
both ;  but  the  trustees  must  have  recovered,  for  they  would 
have  she^vn  a  legal  title.     The  jurisdiction  of  this  Court  in 
ejectments  is  confined  to  legal  titles,naking  care  that  they  do 
not  intrude  on  the  rules  of  law,  nor  discuss  equitable  titles. 
In  real  actions  there  is  no  doubt  but  that  the  party  must  state 
a  legal  title  on  the  record;  then  it  would  be  absurd  that,  respect- 
ing the  manor  of  Dale  on  a  special  verdict  in  formedont  the 
decision  must  necessarily  be  given  according  to  the  strict  legal 
title;  and  that  respecting  the  manor  of  Soilf ,  on  a  special  ver- 
[5  Eatu      ^^^'  ^^  ejectment,  there  must  be  a  contrary  judgment.    In  this 
x68.]  case  it  is  impossible  to  suppose  that  there  was  a  surrender  of 

{a)  3  BwT*  1416.     %  BL  Jlif,  4ft8.    SnlL  N.  P.  no. 
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the  tenn^  or  that  it  was  satisfied,  because  the  verdict  finds  the     17^8. 
contrary  fact.    Therefore  I  am  of  opinion  that  judgment  must ' 
be  given  only  on  the  last  count  in  the  declaration,  after  die     J^^^ 
death  of  the  last  annuitant.  Staplk. 

AsHHURST,  J.  It  id  admitted  that  prima  facie  the  title  of 
the  plaintiff  in  this  ejectment  is  clear,  unless  it  be  afiected  by 
the  will  or  marriage  agreement  of  Mrs.  Hihbins :  now  I  am  of 
opinion  that  his  title  is  not  to  be  affected  by  either  of  those 
instruments.  With  respect  to  the  general  question,  Whether 
when  a  feme  sole  has  made  a  will,  and  afterwards  marries,  such 
subsequent  marriage  does  not  operate  as  a  revocation  of  the 
will  ?  The  marriage  must  have  that  operation,  because  a  will 
supposes  a  disposing  power  at  the  time  in  the  person  making  it, 
and  that  it  shall  be  always  afterwards  subject  to  his  control ; 
but  that  is  not  the  case  with  a  woman  after  coverture ;  for 
when  she  enters  into  that  engagement  she  gives  up  the  right  to 
het  own  property.  Then  it  has  been  attempted  to  substantiate 
the  will  by  connecting  it  with  the  marriage  agreement ;  but  I 
think  it  cannot  be  so  connected  with  it  as  to  give  it  any 
efiect}  for  by  the  express  terms  of  the  agreement,  her  fortune, 
was  to  be  settled  to  her  and  her  husband  jointly,  and  the  sur- 
vivor of  them,  «  and  if  she  survived  her  husband,  then  her 
<«  whole  fortune  was  to  be  settled  to  her  own  use  ;'*  from 
whence  the  defendant's  counsel  would  infer  a  power  in  the 
marriage  agreement  to  make  a  will.  Even  allowing  that  to  be 
the  case,  and  that,  in  planning  the  settlement,  estates  might  have 
been  conveyed  to  uses,  which  uses  would  have  been  subject  to 
her  control  by  way  of  appointment,  yet  that  s^rcement  clearly 
refers  to  an  executory  act,  and  not  to  a  will  made  prior  to  the 
maihriage.  It  might  have  been  a  great  doubt  whether  it  could 
have  been  agreed  that  the  marriage  should  not  revoke  the  will, 
even  if  there  had  been  words  for  that  purpose,  because  it  would 
be  a  stipulation  in  direct  opposition  to  a  positive  rule  of  law. 
For  if  the  agreement  referred  to  the  will  then  in  existence,  still 
the  will  would  want  a  necessary  ingredient,  tiamely,  a  disposing 
power  by  the  party  making  it  during  the  whole  time.  How- 
'  ever,  it  is  not  necessary  to  decide  that  point  here,  because  the 
agreement  itself  refers  to  an  executory  act.  As  to  the  second 
questioft,  I  think  judgment  must  be  giv^  on  the  third  count 
only,  because  during  the  existence  of  the  term  the  hek  at  law 
was  not  entitled  to  recover. 

BULLER, 
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xySS.        BuLLERtJ-    On  the  fint  question  I  agree  with  my  JLord 
''     '     "  Chief  Justice  and  my  brother  Jshbunt^  that  the  plaintiff  !•  en- 

^^^  titled  to  recover  in  this  ejectment.  It  is  material  to  consider  the 
«YAPLB.  situation  in  which  these  two  parties  stand:  the  plaintiff  has  no 
connection  with  the  estate  or  interest  which  the  defendant 
claims  ;  his  title  is  adverse  to  himi  an  agteement  was  nuide  be- 
fore marriage  between  Catherim  Culver  and  her  intended  hus-  =| 
band,  and  it  has  been  attempted  to  connect  it  with  a  will  made  I 
by  her  before  marriage,  under  which  the  defendant  claims:  bat 
at  best  that  raises  only  a  doubtful  equity  ;  and  the  dtle  of  the 
plaintiflf  being  clear,  the  defendant  cannot  keep  him  out  of  pos* 
session  by  a  doubtful  equity.  But,  on  the  second  point,  I  am 
sorry  to  ,be  under  the  necessity  of  difiering  from  the  opinion 
which  has  been  given.  It  is  a  question  of  the  most  serions  im* 
portance  to  the  public  in  general,  whether  that  shall  still  be  con- 
sidered as  law,  which  has  undoubtedly  been  received  as  such  for 
thirty  years  past  ;•  or  whether  in  all  casesi  as  between  the  tnxsree 
and  the  cestui  que  trust,  or  between  the  person  entitled  to  the 
profits  of  the  estate  and  .him  who  is  entitled  to  certain  incum- 
brances on  it,  we  must  abide  by  the  strict  letter  of  the  law,  and 
say  that,  if  there  is  any  legal  outstanding  rerm»  the  lessor  of  the 
plainti£F  shall  not  recover.  In  the  first  place,  the  case  of  Dee  dam. 
Bristowe  v.  Pegge  goes  direaly  to  this  point.  In  that  case  there 
were  outsunding  incumbrances;  but  as  neither  party  affi:cted  to 
disturb,  but  admitted  them,  and  as  the  trustees  did  not  assert 
their  title,  the  Court  would  not  permit  the  term,  which  was 
created  for  securing  those  incumbrances^  to  be  set  up  to  nonsuit 
the  plaintifiF.  Suppose  the  estate  in  this  case  had  been  of  the  an- 
nual value  of  looo/.  and  the  charge  upon  it  had  only  been  aol 
per  annum,  which  was  to  be  raised  by  a  term,  the  heir  at  law 
would  be  enutled  to  have  the  management  of  the  estate,  and  to 
improve  it,  and  to  have  all  the  profits  except  that  charge ;  and  if 
he  did  not  intend  to  disturb  that  charge,  I  think  the  term  ought 
not  to  be  set  up  against  him ;  for  why  should  he  be  deprived 
of  that  to  which  he  is  entitled?  This  case  in  its  consequences 
will  go  a  great  way  to  overturn  that  which  has  been  considered 
.  as  settled  law  in  a  variety  of  cases,  where  it  has  been  held  that, 
though  the  immediate  possession  may  belong  to  some  other  per- 
son, yet  provided  the  lessor  of  the  plaintiff  claims  under  die  same 
title  with  the  defendant,  and  acknowledges  that  the  person  who 
made  the  defendant's  lease  had  a  right  to  make  it,  and  does 

not 
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aoi  rn^nn  to  disturb  it,  but  is  only  desirous  of  being  put  into  the     1788. 
receipt  of  the  rents  and  profits  of  the  estate,  the  ejectment  may 


be  maintained;  otherwise  where  the  title  is  dbputed  between     ^^?,^ 
the  heir  at  law  and  the  derisee,  and  there  is  a  lease  for  21  years    Staple. 
in  existence,  neither  of  them  could  get  into  possession.  But  all 
these  cases  must  fall  to  the  ground,  if  it  were  sufficient  to  find 
out  some  term  ouutanding  in  a  third  person^  and  set  it  up  as  a 
bar  to  a  recovery  in  ejectment.     Again,  in  the  case  of  a  mort- 
gage, shall  a  mortgagee  be  compelled  to  take  possession  whether 
he  will  or  not  ?  It  is  contrary  to  the  intention  of  the  parties.   He 
only  takes  the  legal  estate'as  a  security;  if  it  were  otherwise,  no 
person  would  lend  his  money  upon  such  (crms.    A  mortgagee 
would  say  that  he  would  haye  nothing  to  do  with  the  mauage- 
ment  of  the  estate;  and  if  he  be  unwilling  to  take  the  estate, 
$hall  it  be  competent  to  a  third  person  to  compel  him  i  So  where 
portions  for  younger  children  are  to  be  raised,  if  they,  who  are 
probably  at  a  distance  from  the  spot,  are  content  that  the  eldest 
son  shall  have  the  estate^  shall  they  or  their  trustees  be  compelled 
to  take  possession  and  hold  it  against  the  head  of  the  family? 
Very  serious  mischiefs  will  follow  from  such  a  determination* 
The  question  then  is.  Whether  we  are  going  too  far  in  a  Court  of 
law  in  preventing  the  legal  title  from  being  set  up  as  a  bar  to  a 
recovery  in  ejectment  in  such  cases  ?  If  we  are,  we  must  deter- 
mine that  a  Court  of  law  is  totally  incapable  of  examining  a 
question  of  trust,  and  indeed  of  deciding  whether  it  be  a  trust 
or  not:  but  if  we  are  to  do  that,  we  must  overturn  every  case 
upon  the  subject  from  the  time  of  Littleton  down  to  the  pre- 
^  sent  hour.  ^Littleton  (a)  says,  that  the  cesttty  qm  use  shall  serve  in 
assizes  and  other  inquests,  and  this  by  the  common  law ;  for  that 
the  Aiw  "wills  that  the  feoffors  and  their  heirs  ought  to  occupy 
and  take  the  profits  as  if  the  lands  were  their  own,  without  inter- 
ruption of  the  feoffees.  In  that  instance,  courts  of  law  are  bound 
to  enter  into  the  question  of  trust,  and  say  what  eflfect  it  shall 
have.   On  looking  into  the  statute  of  27  Henry  8.  c.  10.  it  seems 
strange  that  any  doubt  shoiild  ever  have  been  made  concerning 
the  true  construction  of  it.   Not  that  I  mean  to  overturn  any  of 
the  cases  which  have  been  determined  on  the  distinction  between 
uses  and  trusts  as  to  the  limitations  of  real  estates.    They  have 
been  decided,  and  for  the  sake  of  certainty  must  be  adhered  to. 
For  the  same  reason  I  think  what  has  been  considered  as  settled 

law 
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1788,    law  for  thirty  years  past  ought  not  now  to  be  departed  from* 

But  when  the  statute  said  that  all  uses  and  trusts  should  be  cxc- 

^^^^     cuted,  it  seems  strange  that  any  distinction  should  have  been  after- 
Stapli.    wards  made  even  in  a  Court  of  law.  It  was  not  perhaps  much  to 
.   the  credit  of  the  times  that  such  a  distinction  was  ever  made: 
andj  as  Lord  Hardwicke  said,  this  act  of  parliament,  which  was 
passed  with  the  utmost  seriousness  and  deliberationi  by  this  con- 
struction had  no  other  efiect  than  to  add  three  words  to  a  con- 
veyance. That  cannot  now  be  unsettled.  But  the 'question  in  the 
present  case  is,  Whether  against  plain  sense  we  shall  overturn  all 
the  cases  that  have  been  determined  upon  ejectments.    And  in 
my  opinion  there  is  a  substantial  difference  between  ejectments 
and  real  actions;  the  reasoning  on  one  is  not  applicable  to  die 
other.   The  actions  are  diverso  intuitu:  s^nd  are  not  brought  for 
the  same  purposes  or  for  the  same  interests.  And  therefore  it  is 
true  that  a  party  may  be  eiititled  to  recover  in  ejectment,  who  is 
not  entitled  to  recover  in  a  real  action.    A  real  action  can  only 
be  brought  £or  the  freehold ;  whereas  an  ejectment  may  be 
brought  for  a  term  of  years,  for  which  a  real  action  will  not  lie. 
An  ejectment  is  a  fictitious  remedy;  and  it  has  alwaTS  been  w 
modelled  as  may  be  best  adapted^O  the  administration  of  justice) 
and  to  ease  parties  in  the  recovery  of  their  rights.    It  has  been 
extended  to  the  cases  I  have  mentioned,  and  to  cases  similar  to 
the  present,  where,  though  there  has  been  an  outstanding  terffl) 
yet,  the  plaintiff  undertaking  not  to  disturb  the  incumbrances, 
the  defendant  has  not  been  permitted  to  set  it  up  against  him. 
Therefore  I  am  of  opinion  that  judgment  should  be  entered  on 
the  second  count  in  the  declaration. 

Grose,  J.  I  am  clearly  of  opinion  with  my  brothers  on  the 
first  question,  that  there  must  be  judgment  for  the  plaintiff;  ani 
It  is  unnecessary  to  go  into  a  repetition  of  the  reasons  which  thcf 
have  given.  With  respect  to  the  second,  I  agree  with  ray  ^^ 
Chief  Justice  and  my  brothec  Ashburst.  I  am  very  well  aware 
that  some  bad  consequences  may  follow  from  recognizing  ui  a 
Court  of  law  the  doctrine  which  we  arc  now.  considermg: 
but  the  Legislature  must  interfere  and  remedy  that.  We  are 
sitting  in  a  Court  of  law,  and  are  bound  to  give  a  legal  deci- 
sion. The  owner  of  the  estate  raised  a  term  for  99  years,  and 
said  that,  for  particular  purposes,  the  trustees  should  have  the 
possession  of  the  estate.  Then  if  the  trustees  are  in  possession, 
no  person  can  turn  them  out  of  possession  till  the  purposes  ^ 

the 
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the  trust  are  answered.    The  purpose  of  raising  the  term  was,     1788. 
that  the  trustees  should  have  it  in  their  power  to  raise  the  an- 


nuities. Then  suppose  them  out  of  possession,  the  trustees  may  ^.Jlf,/ 
say  it  was  the  will  of  the  donor  that  they  should  have  the  pos-  staflk. 
session  for  those  purposes.  To  determine  therefore  that,  if  in 
possession,  they  shall  not  retain  it,  or  shall  not  recover  it  if  out 
of  possession,  would  be  counteracting  the  will  of  the  person  crea- 
ting the  term,  and  would  be  taking  the  estate  out  of  the  possession 
of  trustees,  and  putting  it  into  the  hands  of  persons  different  from 
those  he  intended.  It  is  true,  that  the  purposes  for  which  such  a 
term  is  created  may  be  trifling,  when  compared  with  the  rest  of 
the  estate;  but  we  cannot  take  that  into  consideration.  There- 
fore on  the  broad  ground,  that  we  have  no  right  to  change  the 
possession,  and  take  it  from  him  for  whom  the  owner  intended  it, 
I  am  of  opinion  that  the  judgment  is  to  be  entered  for  the  plain- 
tiff on  the  third  count  only. 

Judgment  for  the  plaintiff  on  the  third  count. 


TowNLEY  against  Gibson  and  Others.  r^n^, 

npHIS  cause  was  tried  at  the  last  Xa/frAf//r  Assizes  before  whereby 
•*•    Thomson^  Baron;'  when  the  jury  found  a  verdict  for  the  ^^i^^^ 
(>laintiff,  subject  to  the  opinion  of  this  Court  on  the  following^  act,  for  in- 
case.    The  plaintiff  at  the  time  of  the  trespass  was  in  the  pos-  ^"f  J?* 
session  of  the  closes  in  which  and  under  which  the  mines  in  "^"^^^  • 
question  are  •,  which  doses  were  formerly  part  of  the  waste  lands  tion"waito' 
of  the  manor  of  Tetdandy  in  the  county  oi  Lancasttr^  and  were  Jj^'J^J'^?* 
allotted  to  the  plaintiff's  ancestor,  George  Townley^hj  the  award  lieu  of  hit 
made  under  an  act  of  the  17  Geo.  3.  c.  79.  for  inclosing  the  [JftJ4"tn 
waste  lands ;  and  Mrs.  Sarah  Gibson^  nnder  whom  the  defend-  «*>«  wil,  and 
ants  derive  title,  was  at  the  time  of  passing  that  act  seised  in  ^aa  to  be 
her  demesne  as  of  fee  of  the  said  manor  of  Tealands.  and  of  all  ■{*<»"«*  to, 

the  ierenl 

the  vifaste  lands  lying  within  the  manor,  subject  to  certain  rights  teqanu  in 
of  common.      Many  tenements  within  the  manor  were  for-  ^J^ 
merly  enfranchised  by  Robert  Gibson^  deceased ;  biit  there  are  nine  from  all  cuf- 
customary  tenements  still  remaining  unenfranchised,  lying  dis-  nuTe*7wv' 
persedly  in  different  parts  of  the  manor,  and  containing  in  "j^'JJ^*"^. 

seriring  to 
the  brd  all  seignorlei  incident  to  the  manor,  and  all  rent:  finei,  lervices,  }efe,  and  all  other  royaliiet 
and  manerial  jurisdictions  whatever,  will  not  reserve  mine*  under  those  aUotmcms  to  the  teuants, 
though  it  appear  there  was  a  subsisting  leate  of  such  mines  at  the  timc\he  act  passed,  gnnted  by 
the  lord  of  the  manor.    [%  M.  Sc  S.  I75<] 

the 
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1788.    the  whole  about  three  or  four  acres  of  land.    iThe  case  then  set 
—  out  several  leases  reserving  rent,  made  by  former  lords,  of  the 
^^^!^T   wastes,  and  the  mines  and  the  minerals  thereunder ;  the  last  of 
Gibson,    thcse  by  which  the  mines  only  were  demised  was  granted  on 
/  /X^  .,.^^<A  /2SthFeb.  1757,  to  hold  from  the  25th  of  the  ensuing  Mard 
'/ 1.    4  ^t     W^^  ^ '  years.    Upon  the  granting  of  the  last-mentioned  lease  to 
j^j^/f/jwy        ^°^  Tissingtotif  the  mines  were  worked,  and  continued  to  be  so 
.,  '^\      till  some  tune  in  the  year  \  759}  but  from  that  period  the  lessee 

/X^*^^<^^y^^  —  discontinued  the  works.    In  the  year  1777  an  act  of  parliament, 
/*^^^  _  intitled  <«  An  act  for  dividing  and  inclosing  the  common  and 

^^' '''(''^/  '^  ^  '        "  waste  grounds,  and  certain  common  fields,  and  also  two  mosses 
-^-.^iv^ly;"  called  Waitbam-tmss  and  Hilderstone-mossy  ¥rithin  the  manor 
'/(  "  of  Tealands,  in  the  parish  of  Wartonj  and  county  palatine 

«*  of  Lancaster^*  was  obtained  for  inclosing  the  v^tc  lands, 
tsfc.  within  the  said  manor  of  Tealands^  upon  the  terms  and 
under  the  provisions  therein  set  forth;  which  act,  amongst  other 
things,  contains  the  following  clauses,  vi%.  "  That  the  corn- 
er missioners  shall  set  out,  allot,  and  assign,  unto  the  said  Ssrah 
'  ««  Gibson  20  statute  acres  of  the  said  common  and  waste  grounds, 
^^  in  lieu  of  and  as  a  compensation  for  her  right  and  wterestined 
«<  to  the  soil  of  the  residue  of  the  said  common  and  waste  grounds 
«<  respectively.  And  then  the  said  commissioners  shall  aDotand 
«  assign  the  residue  of  the  said  common  and  waste  grounds 
«  unto,  for,  and  amongst,  the  said  Sarah  Gibson^  for  and  on  ac- 
V  count  of  her  messuages,  tenements,  lands,  and  hereditaments, 
<*  within  the  said  manor,  in  respect  whereof  she  is  cntidcd  to 
<<  right  of  common  upon  the  same  common  and  w^stc  grounds, 
«<  and  the  said  George  Townley^  George  Graj^  and  the  several  other 
"  persons,  and  bodies  politic  and  corporate,  having  right  of 
«*  common  or  other  right,  interest,  property,  or  privilege,  there- 
"  on,  and  to  her  heirs,  assigns,  ati J  successors  respcctirelfi  i^ 
"  ever,  according  and  in  proportion  10  their  several  and  rcspec- 
"  tive  rights,  bfc:'  A  subsequent  clause  directed,  that  « all  and 
"  every  the  allotments,  ^c.  to  be  made  under  the  act,  should 
"  be  vested  in  fee-simfle  in  the  several  and  respective  persons, 
««  Wr.  to  whom  the  same  should  be  set  out  or  allotted,  and 
«  their  heirs^  assigns,  and  successors  respectively,  for  eveir,abso- 
« lutcly  freed  and  discharged  of  and  from  all  customary  tc- 
«  nures,  rents,  fines,  boons,  and  services  whatsoever;  and  that 
«  the  several  shares  or  allotments,  so  to  be  set  out  as  ^iorcssiif 
"  should  be  in  lieu  of  and  in  full  compensation  and  sadsforfon 
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««  for  all  rights  of  common,  and  other  former  property,  pri-     1788. 
<«  f  ilcgc,  right,  i^c.  and  that  all  right  of  common,  together 


w  with    all    former    rights,    interests,  profits,   bfc.  in   and  ^^"* 
«  upon  the  same,  should  from  and  immediately  after  that  time    Gibson. 
<<  cease,  and  be  for  ever  barred  and  extinguished ;  provided  al- 
«  ways,  and  it  was  further  enacted,  that  nothing  in  thai  act  con* 
<*  taimd  should  epOend  to  prejudice^  lessen,  or  defeat  the  rightf 
«  title,  or  interest,  ef  the  said  lady  of  the  sedd  manor,  her  heirs 
<<  or  assigns,  of,  in,  or  to  the  seigniories  incident  or  belonging  to  the 
«  smd  manor  i  but  that  she  and  they  and  every  of  them  should 
«<  and  might  at  all  times  thereafter  hold  and  enjoy  all  rents, 
«  fines,  services,   courts,  perquisites,  and  profits  of  courts, 
«  goods,  and  chattels,  of  felons  and  fugitives,  felons  of  them- 
«  selves,  and   put   in  exigent,  deodands,'  waifs,  estrays,  for- 
ce feitures,  and  all  eiher  royalties  and  manorial  jurisdictions  what- 
««  soever,  in  and  upon  the  said  common  and  waste  grounds, 
<<  thereby  intended  to  be  inclosed  as  aforesaid,  to  the  said  ma- 
<<  nor,  or  the  lord  or  the  lady  thereof  for  the  time  being,  in« 
«  cident,  appendant,  belonging,  or  appertadning,  and  the  same 
<<  in  as  full,  ample,  and  beneficial  manner,  to  all  intents  and 
«<  purposes,  as  she  or  they  might  or  could  have  held  and  enjoyed 
«  the  same,  in  case  this  act  had  not  been  made.^    At  the  time 
of  passing  the  act,  the  term  in  Tissingtoff%  lease  was  unexpired. 
Allotments  were  also  made  to  the  said  Sarah  Gibson  in  pursuance 
of  the  said  act. 

Ainsley,  for  the  plaintiff.    The  question  is.  Whether  the  lord 
of  the  manor  be  entitled  to  the  mines  under  the  clause  of  rcser-  - 
vation  in  the  act  allotting  the  inclosures  to  the  several  tenants  of 
the  manor.    That  part  of  the  case  which  sets  out  the  leases  only    . 
goes  to  prove  that  the  defendant's  ancestors  were  lords  of  the 
manor,  and  that  they  were  entitled  to  the  soil  in  the  wastes  before 
the  passing  of  the  act.    fiut  by  the  first  clause  it  appears  that    > 
the  commissioners  were  to  set  out  16  acres  to  the  lady  of  the 
manor,  in  Heu  of  and  as  a  compensation  for  her  right  'and  interest  in 
the  soil  of  the  residue  of  the  waste  grounds:  and  on  the  other  hand, 
all  the  allotments  to  the  several  tenants  are  to  be  in  fees  which 
the  act  declares  shall  be  a  full  compensation^^  aU  rights  of  com- 
mon,  and  other  former  property,  privilege,  right,  title,  interest, 
claim,  and  demand  ^whatsoever.    -  If  the  act  had  stopped  here, 
there  could  have  been  no  doubt  but  that  the  lady  of  the  manor 
would  have  had  no  right  whatever  to  the  mines  in  these  allot- 
ments. 
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1788.     ments.    But  if  the  clause  of  reservation  entitled  her  to  ibem, 
and  a  right  still  remained  in  her  of  digging  in  those  inclosures 


TowNLEY   without  making  any  allowance  for;  the  injury  sustained  by  the 
GusoK.     owner  of  the  soil,  all  the  purposes  of  the  act  would  be  defeated. 
It  will  be  argued  from  this  latter  clause,  that  the  intention  of  the 
parties  is  apparent  that  the  mines  were  to  be  reserved  to  the 
lady  of  the  manor;  but  upon  examination  the  operation  of  that 
clause  will  be  found  to  be  very  different,  for  it  only  provides 
that  she  shall  suSer  no  prejudice  as  to  her  right  to  all  sngmorUs 
incident  to  the  manor,  and  that  she  shall  still  enjoy  all  ratts^ 
fifiis^  services^  isfc,  and  other  royalties  and  manerial  Jurisdictions  ^ 
but  there   is   nothing  in  that  clause  which  has  the  least  re- 
ference to  the  soil  of  the  manor ;  and  the  particular  enumera- 
tion of  the  several  things  intended  is  decisive  that  mines  were 
not  intended  to  be  reserved,  otherwise  they  would  have  been 
mentioned.      The  word  seigniories  in  the  former  part  of  the 
clause  is  explained  and  defined  by  the  words  which  follow,  and 
can  only  mean   things  of  the   same    nature    as  those  men- 
tioned. 

Tofpingf  contra.  This  being  a  private  act,  passed  at  the  re- 
quisition of  the  parties  concerned,  is  to  be  construed  like  all 
other  private  agreements ;  and  consequently  the  Court  will  con- 
sider the  probable  intention  of  the  parties,  to  be  collected  from 
the  situation  and  state  of  their  several  rights,  at  the  ti^ie  when  the 
act  passed.  The  ancestor  of  the  defendant  w^s  the  bdy  of  the 
manor  in  which  these  copyhold  tenements  are,  and  therefore^  as 
such,  she  would' have  been  entitled  not  only  to  the  mines  under 
the  wastes,  but  also  under  the  copyhold  inclosures,  unless  there 
had  been  some  custom  to  exclude  her.  The  right  in  these  mines 
too  existed  in  the  lady  separate  from  the  interest  in  the  soil,  as 
appears  from  the  leases  of  the  mines  stated  in  the  case  ;  which 
shew  that  the  right  of  digging  for  mines  was  in  fact  exercised  by 
the  lords  of  the  manor  from  17 14  to  1757,  and  during  the  con- 
tinuance of  the  htter  of  these  leases  the  act  in  question  passed. 
He  admitted  that  the  words  in  the  first  clause  were  large  enough 
to  comprehend  minesp  if  such  had  been  the  intention  of  the  par- 
ties ;  but  that  could  not  have  been  so  intended,  for  then  the 
subsisting  lease  would  have  been  a£Fected,  and  the  rents  thereby 
reserved,  which  certainly. could  not  have  been  intended,  inas- 
much as  they  are  reserved  expressly  by  the  word  rent^  in  the 
saving  clause;  there  being  no  other  rents  stated  in  the  case  tp 

which 
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which  that  word  can  relate.    In  Kaye  v.  Lapcon  and  others  (a),     1788. 

a  bequest  of  leasehold  ground  rents  was  held  to  pass  the  ground  

Itself  out  of  which  the  rents  issued.  So  here,  there  being  a  re-  ^w** 
servation  of  rents  to  the  lord,  the  right  to  the  mines  themselves  Gi»«o>'* 
out  of  which  the  rents  issued  will  be  also  reserved  to  him.  Be- 
'  sides,'  there  are  other  words  in  the  saving  clause  which  are  suffi- 
ciently comprehensive  to  reserve  this  right  of.digging  for  mines, 
such  as  seigniories  and  royalties.  If  therefore  the  mines  had  been 
intended  to  be  taken  out  of  the  lord,  there  should  have  been  ex- 
press words  for  that  purpose. 

Jinsleyf  in  reply,  was  stopped  by  the  Court. 

Lord  Eentok,  Ch.  J.  I  agree  that  private  acts  of  parlia-' 
ment  are  to  be  construed  according  to  the  intention  of  the  par- 
ties, but  then  that  intention  must  be  collected  from  th^  words 
used  by  the  Legislature,  without  doing  violence  to  their  natural  * 

meaning.  The  defendant's  counsel  has  supposed  that  mines  are 
a  distinct  right  from  the  right  to  the  soil:  but  I  do  not  think 
so,  where  they  are  under  the  land  of  the  lord  of  the  manor. 
In  cases  of  copyholds,  a  lord  may  have  a  right  under  the  soil 
of  the  copyholder:  but  where  die  soil  is  in  the  lord,  all  is 
resolvable  into  the  ownership  of  the  soil;  and  a  grant  of  the 
soil  will  pass  every  thing  under  it.  The  only  word,  in  the 
saving  clause,  which  afibrds  any  ground  for  argument,  is  the 
word  <«  rents;"  but  when  we  see  how  that  word  is  used  with  the 
others  in  that  part  of  the  act,  it  cannot  be  taken  to  include 
mines.  At  the  time  of  passing  this  act  of  parliament,  the  mines 
under  the  waste  ground  were  in  the  lady  of  the  manor  as  part 
of  the  demesnes ;  she  intended  to  give  up  several  rights  to  the 
tenants,  for  which  she  has  reserved  a  satisfaction.  Then  how  do 
the  tenants  hold  their  allotments,  under  the  act?  They  could 
not  take  as  copyholders,  unless  the  act  of  parliament  had  so 
directed:  but  they  take  their  allotments  as  freehold  estates  of 
inheritance.  It  is  extremely  clear  that  no  new  tenure  can  be 
created,  unless  by  the  authority  Of  parliament,  since  the  statute 
of  quia  emptores  (5),  nor  can  any  person  reserve  to  himself  a  right 
of  escheat.  Then  it  was  urged  by  the  defendant's  counsel,  that 
the  act  of  parliament  could  not  affect  the  lease  which  was  in 
existence  when  it  passed;  it  certainly  would  not;  neither  would 
it  have  been  affi^cted  if  the  lady  had  sold  her  estate  in  the  manor, 
but  the  alienee  would  have  become  the  landlord,  and  entitled  to 

(a)  I  Sro.  CI.  did. 'jS.  (A)xf  £/.!.«.  X. 

Vol.  IL  3  a  the 
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1788.    the  beneficial  interest  resenred*  by  the  lease  \  so  liere  the  leaie 
will  renuun  validy  but  the  right  to  the  rents  of  the  mmea  wiU 


'^V^^^  pass  to  the  person  in  whose  favour  the  allotment  was  madeim- 
OiBsoN.  der  the  act.  For  we  cannot  narrow  the  words  of  this  act»  and 
that  transfers  all  the  right  in  the  soil  to  the  sereral  te&antL 
There  is  no  doubt  but  that  the  mines  might  ha?e  been  reseml 
If  it  had  been  so  intended,  it  would  have  been  by  express  words; 
but  there  is  no  such  reservation  here.  The  word  ^  rents"  is 
explained  by  the  other  words  used;  but  those  rights  which  are 
reserved  are  mere  badges  of  royalty,  incorporeal  rights,  and 
other  fruits  of  tenure  of  the  like  sort. 

AsHHUKST,  J.  It  does  not  appear  to  me  thai  mines  wot 
intended  to  be  reserved  to  the  lady  of  the  manor.  The  object 
of  an  indosure  is,  that  the  lord  of  the  manor  in  respect  of  iiii 
seigniory  and  waste  should  have  some  part  of  the  ground  to  be 
allotted  to  himself  in  lieu  of  his  manerial  rights;  and  tlie  otber 
lands  are  allotted  to  the  proprietors  of  the  inclosed  lands  witbin 
the  manor;  and  these  are  not  made  copyholds,  but  thegns- 
tees  take  them  as  freeholds  of  inheritance.  TbrnkxcfM 
facu  they  are  entitled  to  all  mines,  \^c.  belonging  to  the  laiuL 
Then  what  b  there  in  this  case  to  take  them  out  of  the  grantees, 
and  vest  them  in  the  lord  ?  The  saving  clause  only  amounts  to 
what  perhaps  the  law  would  otherwise  have  reserved  vithoat 
such  a  clause;  for  as  the  rights  reserved  are  of  an  incorporeal 
nature,  they  would  still  have  remained  in  the  lady,  because  tbere 
is  nothing  in  the  act  to  divest  her;  but  they  have  nothing  to  do 
with  the  soil  or  freehold,  in  which  mines  are  included. 

BuLLBR,  J.  The  general  object  of  this  inclosure  act  was  to 
extinguish  all  the  antecedent  rights  of  the  several  parties  into* 
tested,  and  to  create  others  in  lieu  of  them;  m  doing  which  it 
was  thought  right  to  make  particular  exceptions.  Nowwbeo 
the  Legislature  have  made  some  exceptions,  we  cannot  impT 
odiers  which  they  have  not  made.  As  to  die  lease  which  did 
not  expire  till  a  ye?r  after  the  act  passed,  it  probably  wasn<< 
thought  of  by  either  party  at  the  time;  the  mine  had  not  tees 
worked  since  the  year  1759;  it  was  perhaps  therefore  aban- 
doned, arid  not  thought  to  be  of  any  value  for  the  short  remain- 
der of  the  term.  However  the  Court  cannot  carry  the  cxccp" 
tion  beyond  the  words  of  the  act,  and  all  the  reservations  arc  01 
incorporeal  rights.  By  the  general  words  the  soil  passed  by  *J 
allotments  to  the  ^veral  proprietors^  and  mines  are  coflsid^i^ 
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us  part  of  the  soS.    I  do  not  agree  with  the  defendant's  poun-    1788. 
$cl,  that  the  lord  may,  unless  restrained  by  custom,  dig  for  — — — 
mines  on  the  copyholder's  lands :  but  it  b  not  necessary  to  oon-     l^^^^ 
lider  that  question  here.  GufoH. 

Grose,  J.  It  is  extremely  dangerous  to  construe  either  W,'  204.] 
deeds  or  acts  of  parliament  according  to  supposition^  The  ques* 
don  here  is,  Whether,  under  this  act  of  parliament,  the  mines 
passed  to  the  tenants?  The  soil  undoubtedly  passed;  now 
what  are  the  mines  but  part  of  the  soil  ?  And  every  thing 
which  was  intended  to  be  reserved  to  the  lady  of  the  manor  is 
expressed ;  and  all  those  rights  are  incorporeal  hereditaments, 
and  not  like  mines.  Then  not  only  the  general  words  under 
which  the  allotments  were  made  are  large  enough  to  carry 
mines,  but  the  subsequent  exception  is  not  broad  enough  to 
save  them.  At  the  same  time  it  is  rather  extraordinary  that 
so  valuable  a  part  of  the  property  as  mines  ^should  not  have 
been  expressly  reserved  to  the  lady  of  the  manor,  if  it  had  been 
so  intended. 

PoJtea  to  the  plaintiff. 


60FF,  Qui  Tam^  against  Poppl£W£1.l  and  Another.    Tmi^, 

ILfytRRTjfT  obtsuned  a  rule  co  shew  cause  why  the  de«  whereafni 

daration  in  this  .action  (which  was  for  usury)  should  foruwry° 
not  be  amended  in  the  dates  and  sums.  This  motion  was  made  ^'^  ^^ 
on  the  authority  of  BonfiM^  qui  iam^  v.  Milter  (a\  where  Lord  four  yean, 
Mansfiild  said,  «  whilst  all  is  in  paper,  you  may  amend  -,"  and  Jj^j^jjl^^ 
Demson^  J.  added,  <<  there  is  no  difierence  between  civil  and  allow 
^ penal  actions,  where  they  apply  as  for'  an  amendment  at  com-  ^^^mJu 
mon  law,  and  all  is  in  paper."    Now  in  this  case  all  is  yet  in  »« thcdcda- 

-  ntioD) 

paper ;  and  the  objection  to  this  rule  cannot  be  so  strong  as  though  the 
Aat  in  the  case  in  Burrow^  where  the  Court  permitted  the  5J"fs°Sin 
amendment  notwithstanding  issue  was  joined.  And  unless  the  paper. 
Court  will  grant  this  appUcation,  the  party  will  be  without  re- 
medy, inasmuch  as  the  acdon  was  commenced  four  years  ago} 
and  if  he  be  obliged  to  commence  another,  the  defendants  will 
plead  the  statute  of  limitations. 

(«}  a  Btirr.  1098.     [6  T.  R.  543.  I'll*    7  tbid*  55.] 

3  A  a  ErsUm, 
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1788.        Ershne^  against  the  rule,  admitted  the  power  of  the  Court  tm 
comply  with  the  present  application,  but  observed,  that  the  dr- 


^JUa     cumstance  of  four  years  having  elapsed  since  the  commenccmenc 
PopFLB.  ^f  jhjg  action  ought  to  weigh  in  their  discretion  in  permittixig 
the  amendment  in  this  case. 

The  Court  (a)  said,  that  though  there  was  no  difierence  be- 
tween civil  and  penal  actions  as  to  amendments  at  common  law, 
whilst  all  was  in  paperj'yet,  as  this  action  had  been  hanging  over 
the  defendants*  heads  for  four  years,  they  would  not  in  thdr 
discretion  permit  the  proposed  amendments  to  be  made,  which 
would  in  efi^ct  amount  to  a  permission  to  bring  another  action, 
to  which  otherwise  the  defendants  might  plead  the  statute  of 
limitations.    And  therefore  they 

Discharged  the  nik. 

{a)  Abe.  I^rd  Xenym* 


Tmtid^n,         ^  Yea.  Baronet,  against  Field. 

^£Zt^    Where  a      ri^HIS  was  an  action  of  trtmr  for  title  deeds.     The  defen- 

^  a^mailpart  dant  had  purchased  a  parcel  of  the  estate,  but  the  rest 

yy    ^^j^*"  ^J"*  being  in  mortgage,  no  title  deeds  were  delivered,  and  he  took  a 

,  vasant        covenant  from  the  vendor  to  produce  them  at  any  time  or  on  anj 

hJ,  V-!^vcndor  to     trial,  ^c.  on  the  request  of  Fields  whenever  they  came  to  his 

F°^"^^®  hands.     Afterwards  he  took  an  assignment  of  the  mortgaged 

vbenever  it' premises  on  an  advance  of  the  money,  and  had  all  the  deeds 

Mwan^  and  ^'^'^^^^  ^o  I^°*  with  the  assignment.    He  afterwards  as»gned 

the  deeda     the  Same  mortgage  to  the  plaintiff,  who  advanced  the  money  oo 

comTbto     !t  f  ^°d  the  title  deeds  remaining  with  the  defendant,  who  refused 

the  vendee's  ^  dcUvcr  them  up,  ihis  action  was  brought  to  recover  them« 

possession  , 

on  his  tak.  At  the  trial  at  the  last  Assizes  at  WelU^  BuUer^  J.  ncmsuited  the 
gage*onhT  P^^^^^j  to  ^^  ^^^^  which  nonsuit  a  motion  had  been  made  on 
orherpartof  a  former  day  (a)  j  but  it  stood  over  for  an  inquiry  to  be  aiade 

the  estate,  ,-  .  iri.,... 

and  he  then  whether  any  mention  was  made  of  the  deeds  m  the  assignment 
assigns  the    f^^j^  the  defendant  to  the  plaintiff. 

mortgage  to  ,   1.  .  *     . 

a  third  Gwbs  now  renewed  his  motion,  and  contended  that  thoug|b 

Eor^en-  "o  mention  was  made  of  the  deeds  in  the  assignment,  yet  as 
tioning  the  they  camc  into  the  defendant's  possession  not  as  vendee  of  the 
third  person  other  premises,  but  as  assignee  of  the  mortgage,  and  as  he 

cannot    . 

niain:a:n  trover  against  him  for  the  deeds. 

(*)  Saturday,  iV«v.  8tb. 

had 
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• 

hftd  assigned  the  mortgage  to  the  plaintiff; .  he  should  have  de-     1788. 
livered  over  the  deeds.     And  he  compared  this  to  the  case  of  — — - 
a  feoffment  with  a  general  warranty  of'  the  title,  where  the    ^,^ 
feoffee  is  not  entitled  to  the  possession  of  the  deeds.    Lord     ?»«•»• 
Buckhursf^  case,  i  R^p,  i.    Here  the  defendant  relied  on  the 
covenant  of  the  vendor  to  produce  the  deeds  whenever  it  should 
be  necessary,  and  it  was  not  intended  that  he  should  have  the 
possession  of  them. 

Lord  Kbmton,  Ch.  J.  Although  at  the  time  of  the  purchase 
the  defendant  had  no  right  to  the  possession  of  the  deeds,  yet 
since  that  time  they  have  by  accident  come  into  his  possession  \ 
and  the  plaintiff^  cannot  recover  them  from  him.  To  entitle  the 
plaintiff^  to  recover,  he  should  have  a  better  right  to  the  deeds 
than  the  defendant:  but,  in  the  assignment  to  him,  there  is  no 
grant  of  them.  In  old  conveyances  there  is  a  reservation  made  ' 
of  such  deeds  as  tend  to  deraign  the  warranty  paramount. 

Per  Curiam^ 

Rule  refused. 


Tlie  KiKG  against  The  Inhabitants  of  Fillonglet.    ^"^'^^ 

ri^tWO  justices  by  an  order  removed  John  Glover ^  his. wife.  Where* 
•*-    and  their  six  children,  from  Filkngky  to  Kinivalseyy  both  ^g^nd7^*' 
in  the  county  of  Warwick.    On  appeal,  the  Sessions  quashed  *^^  0°  & 
the  order,  and  stated  the  following  case.  .     xQ/.a  year 

The  pauper  John  Gbver^  on  the  ist  January  1786,  and  for  )^^^*^^ 
some  years  before,  rented,  and  resided  on  a  tenement  in  the  ir.bjanor- 
parish  of  f///(Wf^/0',  of  the  yearly  value  of  10/.  and  upwards,  j*J]^.^*J'^j,^ 
and  continued  thereon  until  the  apth  April  in  the  same  year,  ifterwirds 
when  he  was  removed  by  an  order  of  removal  from  the  parish  the  samete* 
•  of  FJlongley  to  the  hamlet  of  Kinwalsey;  and  on  the  same  day  ^^^ 
on  which  he  was  delivered  with  the  said  order  of  removal,  he  making  any 
returned  back  to  the  tenement  in  the  parish  of  FiHongUy^  where  ^act^and   • 
he  resided  without  making  any  new  contract  with  his  landlord  'e«<*«d  there 
for  the  $ame,  and  without  any  interruption  for  about  three  fonv  davs, 
quarters  of  a  year,  and  then  was  removed  by  the  present  order  gained"  iJt- 
to  the  said  hamlet  of  Kinwalsey.     An  appeal  against  the  said  ilement, 
order  of  removal  of  the  29th  April  1786  was  entered,  but  was  orde?of  re- 
not  prosecuted.  --^^^ 

against;  for 
the  contract  waa  pot  thereby  diaiolved.    [3  Ssa^  56s* 
♦  Dayrell, 
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1788.         DayreU,  in  support  of  the  order  of  SessionSy  was  stoi^ed  by 

. — -  the  Court. 


Th«^««      Bearcroft  and  WTfliU,  amtrk.    The  order  of  remoral  fA  die 
Theinha-   29th  of  Aprils  38  the  appeal  va^-not  prosecuted,  was  con* 
Fi^<Mco^  elusive  to  all  the  world  that  the  pauper  was  not  then  settled 
Lxr.      in  the  parish  of  FiUon^.    Then  the  question  is.  Whether  he 
did  any  aa  subsequent  to  that  day^to  gain  a  settlement  in 
FtUongUy  ?    It  appears  that  h^  returned  there  on  the  very  day 
of  the  order  of  removal  \  and  then  he  was  in  statu  quo.    But 
this  return  was  an  ofience  against  the  poor  laws,  for  wUdi 
he  was  punishable  by  the  13  CsT  14  Car.  a.  c.  12.,  and  17  G^o.  a. 
r.  5.,  as  a  vagrant.    And  though  he  remained  there   diree 
quarters  of  a  year  afterwards,  yet,  as  it  is  stated  that  he  entered 
into  no  new  contract  on  his  return,  he  cannot  be^considered  as 
"coming  to  settle  on  a  tenement  of  \<d.  per  annum  within 
the  statute."    They  admitted,  that  under  the  determinations  on 
this  subject  no  lease  was  necessary,  but  there  should  be  some 
contract  or  other.     But  here  no  new  contract  can  be  infetved 
after  the  pauper's  return,  because  it  is  negatived  by  the  case. 
And  the  former  contract  was  entirely  done  away  by  die  order 
of  removal.    In  Ibe  King  and  St.  MicbaePs^  Bath  {a\  it  was 
held,  that  tio  settlement  was  gained  by  the  pauper's  being 
barely  in  possession  of  a  tenement  of  10/.  per  annum^  bat  that 
there  should  be  a  privity  of  contract.    The  pauper's  remain- 
ing in  the  parish  was  a  mere  continuation  of  an  unlawful  act; 
and  it  is  a  clear  principle  that  a  right  cannot  be  derived  out  of 
a  wrong.    In  order  to  support  the  settlement  of  FUbngley,  the 
Court  must  virtually  reverse  the  first  order  of  removal.    But 
the  Court  must  now  presume  that  the  first  uking  was  fraudu- 
lent, otherwise  a  settlement  would  have  been  gained.     And 
even  though  that  removal  were  wrong,  that  question  cannot  be 
entered  into  now^    The  case  of  The  King  v.  Kemlwortb  (I)  u 
Uke  the  present.    That  indeed  was  a  case  of  hiring  and  service: 
but  the  principle  is  the  same ;  for  there  no  settlement  was  gained, 
because  that  could  not  have  been  done  without  having  recourse 
to  the  contract  and  service  before  the  order.    In  that  ca$e^ 
BuHer^  J.  said,  the  pauper  was  indictable  for  returning  to  the 
parish  in  defiance  of  the  order;  and  that  the  order  of  removal 
put  an  end  to  the  contract  between  the  master  and  servant   So 
«     here  the  contract  was  dissolved  by  the  first  removal^  and  no  new 
contract  was  made. 

(t)  CsULito.  (1)  Aate,598. 

Loid 
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Lord  Kbnton»  Ch.  J.    This  cue  is  abundantly  too  clear  to    ^1^9. 
Tsuse  any  cerious  doubt.    Nothing  can  be  better  established 


than  'that  the  order  of  removal^  unappealed  ftom,  is  conclusive  as  ^aha^ 
to  the  pauper's  settlement  at  that  time:  but  there  is  nothing  ^{j^ 
in  the  order  which  prevents  the  pauper's  return,  provided  he  Fulono- 
docs  not  return  in  a  state  of  vagrancy.  It  is  also  dear  that  it  "^* 
is  not  in  the  power  either  of  the  two  magistrates  who  remove 
the  pauper,  or  of  the  justices  at  their  sessions  on  an  appeal,  to  put 
an  end  to  a  contract  between  die  parties  respecting  the  taking 
of  a  tenement*  As  far  as  respects  the  settlement  o)  the  per- 
son removed,  they  may  determine,  but  no  farther.  And  that 
distinguishes  this  case  &om  the  King  and  Kemlwortb:  that 
was  a  case  of  master  and  servant,  and  there  the  justices  have  a 
power  of  putting  an  end  to  the  contract.  But  here,  at  the 
time  of  the  first  removal  the  justices  had  no  right  to  put  an 
end  to  the  contract,  nor  can  we  see  on  what  ground  the  pau-  - 
per  was  removed;  for  it  is  stated  that  he  rented  and  resided 
«o  a  tenement  of  loL  per  annum,  which  infers  a  contract. 
That  contract  was  most  clearly  not  dissolved  by  the  adjudica- 
tion c^  the  justices,  and  then  the  pauper  cannot  be  considered 
as  returning  in  a  state  of  vagrancy.  And  though  he  did  not  re- 
turn under  a  new  contract,  yet  that  was  not  necessary,  for  the 
old  contract  remained;  and  then  by  residing  at  FJhngley  forty 
days  after  the  removal,  he  gained  a  setdement.  It  has  been 
said  that  the  Court  may  presume  fraud  in  the  first  taking:  but 
t}iere  is  no  rule  better  established  than  that  fraud  is  never  to 
be  presumed;  and  I  believe  in  a  case  sent  for  the  opinion  of 
this  Gmrt  which  was  pregnant  with  fraud,  they  would  not  pre- 
sume fraud,  because  it  was  not  stated. 

AsHHUEST,  J.  The  first  order  of  removal  could  not  pos- 
sibly rescind  the  prior  legal  agreement  between  the  pauper 
and  a  third  person.  And  though  an  order  is  conclusive  as  to 
the  settlement  at  the  time  when  it  is  made,  that  is  merely 
technical,  and  so  far  we  are  bound ;  therefore  in  this  case  it 
must  be  taken  that  the  pauper  had  not  gained  a  settlement  in 
FUhngley  at  the  time  of  the  first  removal.  But  when  he  re- 
turned, it  was  under  the  old  contract  which  had  never  been 
rescinded.  Then  he  did  not  return  as  a  vagrant  *,  but  he  came  to 
the  parish  of  FUhngley  to  settie  on  a  tenement  of  10/.  per 
ammm,  and  be  there  ie(|uired  a  setdement  by  a  residence  for 
more  than  forty  days.    It  is  not  oecetsary  to  determine  here 

what 
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1788.    what  would  have  been  the  efiibct  of  his  residing  in  FillongUj 
for  a  shorter  space  of  time  than  forty  days  after  the  first  cyrdcr 


The  Kino  ^f  ycmovaL  The  case  cited  from  Caldecott  does  not  apply  to  the 
iS'inha-  present;  for  it  is  there  stated  that  the  pauper  resided  on  the 
fIlloh^  premises  against  the  consent  of  the  landlord;  but  in  this  case 
LKT.      the  pauper  resided  under  a  contract. 

Gross,  J.  {a)  This  case  is  distinguishable  from  that  of  Tie 
King  and  Kenilworth  for  the  reasons  given.  I  think,  if  wc  could 
proceed  on  supposition,  that  the  real  transaction  was  this ;  after 
the  appeal  against  the  first  order  was  made,  the  justices  disco- 
vered that  he  was  wrongfully  removed,  and  then  they  agreed  that 
he  should  be  at  liberty  to  return  to  Fillongley  on  his  dropping 
the  appeal.  However  we  are  to  determine  on  the  facts  stated. 
And,  for  the  reasons  given,  I  am  of  opinion  that  the  contract  was 
not  dissolved  by  the  first  order  \  that  the  pauper  had  a  right 
to  return  to  the  parish  of  Fillongley:  and  by  residing  there  more 
than  forty  days  he  gained  a  settlement  in  Fillongley. 

Rule  for  quashing  the  order  of  Sessions  discharged. 

{a)  Abs.  BuUer,  J. 


fTe^iuiay,  Peshall,  Baft,  against  Layton. 

Nov,  19th. 

The  same  against  Martin. 

Theshnriff    ri^^HE  plaintiff  (a)  having  recovered  a  penalty  of  50/.  against 

a"]  "" '  ^^^^  °^  ^^^  defendants, 

"iff  aw'iwt'       ^^^^  bad  obtained  a  rule  to  shew  cause  why,  on  payment  of 

both  answer-  ohe  penalty  and  the  costs  in  both  actions  to  be  taxal  by  the 

actk)n"for  a   Master,  all  further  proceedings  should  not  be  stayed. 

penalty  Zahe  now  shewed  cause;  observing,  that  if  the  Court  should 

a.ff.a8.for   be  of  Opinion  that  the  plaintiff  was  not  entitled  to  recover 

An?actiont  ^Z^^^^^  ^^^  ^^^^  defendants,  he  would  not  drive  him  to  an 

having  been  audita  querela.    But  he  contended  that  under  the  words  of  the 

against  both,  3^  Q^^*  2.  c.  28.  /.  I.  both  the  sheriff  and  the  bailiff  were  liable. 

and  a  verdict  The  first  section  of  that  statute  enacts,  «  That  no  sheriff,  under- 
obtained  in  ,  ^  •*' 
each,  the      *^  sheriff,  or  bailiffs*  shall  carry  the  party  arrested  to  prison  within 

Se^OT^*^"'  twenty-four  hours;  and  the  12th  section  declares  that  every 

ccedingson    sheriff,  under-sheriff,  bsdliff,  ^c.  shall  forfeit  50/.  for  every 

SS^^nlky   such  oflSmce*     In  the  case  of  Woodgate  and  KnatchbisU  (*),  the 

and  the        Couft  held  that  the  sheriff  was  liable  civiliter  for  the  acts  of  his 
cotts  111  one 

j^on.         b^lifis;  and  there  can  be  no  doubt  but  that  the  bailiff  himself, 

(a)  Ante,  5Xa.  (li)  Ante,  I48. 

who 
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Who  actually  made  the  arrest,  is  also  liable.  Besides,  there  may     1788: 
be  good  reason  and  policy  in  making  the  sheriff  answerable  in  '^~~ 
this  case  as  well  as  the  bailiff,  because  he  ought  to  superintend     ^^^;^, 
the  conduct  of  his  officers.     And  when  this  case  was  before  the  Lattoh^ 
Court  in  last  Easter  Term,  they  seemed  to  intimate  that  the 
plaintiff  might  recover  against  both  the  defendants. 
Bower  in  support  of  the  rule  was  stopped  by  the  Court. 
Lord  KttNTON,  Ch.  J.    This  seems  to  be  an  extremely  clear 
case  on  the  words  of  the  act  of  parliament.    In  this  case  the 
sheriff  himself  did  nothing:  I  admit  that,  under  the  rule  of  r^- 
spondet  superior y  ^he  sheriff  is  liable  for  the  acts  of  his  officers; 
but  it  shall  not  be  permitted  to  the  party  to  say  that  the  bailiff 
hath  ofifended  in  his   own  person,    and  the  sheriff  by  the 
bailiff  as  his  representative :  The  words  of  the  act  are  to  be 
taken  reddendo  singula  singulis.    So,  by  analogy,  in  the  game- 
laws  where  several  persons  ofiend  by  gomg  out  and  killing  a 
hare,  it  has  been  determined  that  only  one  penalty  can  be  re- 
covered, though  the  plaintiff  has  his  election  to  sue  either. 

AsHHURST,  J.  The  reason  of  enumerating  all  the  officers 
in  the  act  of  parliament  was  that  the  plaintiff  might  have  his 
option  to  proceed  either  on  the  lan^,  or  on  the  fact,  of  the  case. 
If  the  former,  the  sheriff  is  liable  for  every  act  done  by  the  sub- 
ordinate officers :  but  if  he  proceed  according  to  the  truth  of 
the  case,  then  the  bailiff,  who  did  the  act,  is  personally  answer- 
able.    But  he  cannot  proceed  against  both  for  the  same  act. 

Grose,  J.  [a)  If  this  were  not  the  construction  of  the  act, 
the  very  same  person  must  pay  the  penalty  twice ;  for,  as  the 
bailiff  gives  a  bond  of  indemnity  to  the  sheriff,  he  would  pay 
the  penalty  in  each  action. 

Rule  absolute  to  stay  the  proceedings,  on  payment  of  one 
penalty  and  the  costs  in  one  action. 

(«)  Ab«.  BtiUer,  J. 


Rogers  against  Stephens.  TBMnd^, 

^^  ^  iV^.aoth. 

UPON  a  motion  for  a  new  trial  in  this  case,  which  had  been  j^^  ^j^ 
tried  before  Lord  Kenyon  at  the  Sittings  after  last  Term  at  tion  antiiiK 

^  °  from  want 

cf  notice  of  non-acceptance  of  a  bill  of  exchange  from  the  holder  to  the  drawer  is  done  away  by  ahew- 

iDg  that  the  latter  had  no  eii^ts  in  the  handa  of  the  drawee  at  the  time. Qu.  How  far  this 

rule  holds  if  the  drawer  shew  from  other  drcumscances  that  in  fact  he  sustained  an  injary^for  want  of 
such  notice?  But  at  any  rate  if,  on  demand  made,he  answer  that  the  bill  must  be  paid,he  shall  be  liable. 
Where  a  foreign  bill  of  exchange  payabte  40  days  after  sight  is  refused  acc^tance,  and  an  action  is 
brought  in  order  to  charge  the  drawer,  proof  of  the  noting  of  the  bill  alone  for  non-acceptance  is  not 
fuiGcient,  without  proving  that  ft  was  also  protested  for  non-acceptance,  though  there  be  a  subsequent 
protest  for  non-payment.    [8  Bast,  359.  %  H,  BL  336.  609.] 

GuUdball, 
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1788.    GmldhaU^  hi$  Lordship  reported  that  this  was  an  action  by  the 
-  plaintiflF,  as  payee  of  a  bill  of  exchange,  at  forty  days  after  right, 

^"  fimr  87/.  value  recdved  for  the  use  of  Mr.  WUTum  Cahert, 
9rufutnu  Uverpool,  drawn  by  the  defScndant  from  Nnvfrtmdlofid  on  the 
I  St  Octoier  1 785,  on  Messrs.  Btrkck  and  SUte^  in  LonJoih^hooa 
its  bong  presented  for  acceptance  on  the  i  st  November  refiued  to 
accept  it;  in  consequence  of  which  it  was  first  noted  for  non-ac- 
ceptanoe,  and  afterwards  protested  for  non-payment.  The  defence 
act  iqp  was»  want  of  a  protest  for  non-acoeptance  (a)»  and  notice 
to  the  draweffj  wluch  was  rebutted  by  shewing  that  he  had  do 
efiects  in  the  hands  of  the  drawees  either  then  or  afierwank 
Upon  which  facts  his  Lordship  stated  that  he  had  been  of  opinion 
diat  the  objection^  ari^g  from  want  of  notice  to  the  dnweri 
had  6een  done  away  by  shewing  that  he  had  had  no  efiecu  in 
the  handt  of  the  drawees^  and  that  therefore  a  protest  fcrnon- 
acceptance  was  unnecessary  in  this  case.  And  that  there  ap- 
peared further  to  have  been  a  subsequent  promise  made  hj  tk 
defendant  to  the  plaintiff  to  pay  this  bill ;  for  at  a  neeting 
between  the  plaintiff's  agent  and  the  defendant  at  Chester^  ufoa 
the  fiormer's  representing  to  him  that  the  bill  had  been  dis- 
honoured, and  pressing  him  for  payment,  he  said,  ^^itnmstk 
^f»iW  His  Lordship  therefore  directed  the  jury  to  find  a 
werdict  for  the  plaintiff,  which  they  did. 

In  addition  to  the  above  facts,  Bower^  in  moving  for  s  new 
trial,  and  afterwards  on  the  rule  to  shew  cause,  stated  that  he  had 
evidence  ready  at  the  trial  to  have  produced,  if  it  would  have 
been  of  any  avail,  which  would  have  shewed  that  the  defendant 
really  had  been  injured  by  want  of  notice  in  this  case  \  accord- 
ing to  which  the  real  transaction  stood  thus ;  the  defendant 
and  one  Calvert  had  had  dealings  together  previous  to  the  de- 
parture of  the  former  to  Nevffbundland,  and  he  had  a  rights 
draw  upon  Calvert  at  the  time  the  bill  was  drawn,  hafiog 
advamced  money  on  his  account  to  that  amount  In  this  fitaa- 
tion  Calvert  had  directed  the  defendant  to  draw  upon  Birki 
and  Blake  as  his  agents,  instead  of  drawing  upon  him.   ^ 

W  Vide  G0»,triy  v.  MiaJ,  WeitminOir  1751.  BidL  N.  P.  471.  The  P"**^ 
HOC  tet  but  in  the  declarttioo  ia  the  pRstnt  ctse^  which  Jmmt  tt  Ibt  triil  f**" 
is  •  ground  lor  a  noniait;  betauae  if  the  olgection  were  not  taken  in  ^  *'^ 
the  defendant  could  make  no  mdnntagt  of  it  in  arnat  «f  jodgnent;  upoa  tke  i>* 
thority  of  Sghmmt  ▼.  Stawhy^  S.  X.  M.  14  G.  3.  2)owgi:6S9-  a.  Ld.  ^^  * 
nittcd  die  objection  i  hut  on  the  other  circumstances  tiUMight  It  lumeeeiary  b 
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defimdant  accordingly  drew  the  bill  bondfide^  upon  a  soppontion      1 788* 
that  Calvert  had  cficcts  in  thdr  hands  to  answer  it.    It  turned  — — 
out  indeed  that  he  had  none,  but  that  was  not  known  to  the    ^^^ 
defendant ;  who,  when  he  returned  to  England^  relying  upon  STBrBsaa. 
those  bills  having  been  duly  honoured,  he  not  having  had  notice 
'to  the  contrary^  had  settlicd  his  accounts  with  Calvert^  yrbo  was 
since  insolvent,  and  had  delivered  up  to  him  goods  and  efiects 
which  he  held  in  his  hands  of  greater  value  than  the  amount 
of  the  bill.    The  reason  assigned  for  the  non-production  of  ting 
evidence  was>  that  it  had  been  understood  at  the  trial  that  his 
Lordship  had  delivered  his  opinion  upon  an  admission  of  these 
facts.;  but  Lord  KePtfon  said  that  he  had  no  note  or  reodlection 
of  this  evidence  having  been  tendered. 

BrsHm  and  S.  Heywood  shewed  cause  agamst  the  rule.    The 
objection  which  was  taken  to  the  want  of  a  protest  for  no&-ae« 
ceptance  in  this  case,  even  admitting  it  to  hoM,  was  entirely 
done  away  by  the  proof  which  the  plaintiff  gave  of  the  drawees 
having  no  eflfects  dF  the  drawer  in  their  hands  to  answer  the  bilk 
His  Lordship  was  decidedly  of  that  opinion  ar  the  trial  on  the 
facts  which  were  given  in  evidence.    The  principle  on  which 
that  opmion  was  founded  is  explicitly  established  in  the  case  of 
BuierdUe  and  BMman  {a)^  and  recognized  in  Goodall  Md  Dot-^ 
ley  (i)  s  aind  it  is  too  clear  to  be  now  disputedl    But  those  de- 
terminations were  ingeniously  attempted  to  be  distinguished 
tMa  this  case,  by  saying  that  the  Court  there  proceeded  on  the 
ptesttifiptioYi  of  fraud  in  the  drawer;  and  it  is  argued  from  the 
additional  evidence,  brought  forward  in  support  of  the  rule  for 
^  new  trial,  that  the  circumstances  which  induced  the  defends 
ant  to  draw  this  bill  sufficiently  exclude  such  a  presumption. 
Perhaps  it  would  be  sufficient  to  ,say  in  answer  that  nothing  of 
that  sort  appears  from  the  report  which  has  been  qiade ;  but 
even  admitting  the  full  force  of  such  evidence,  it  could  not  vary 
dus  case ;  for  as  between  these  parties  it  is  not  necessary  fior 
Ae  holder  of  a  lull  to  look  to  any  other  persons  than  those  who 
are  liable  upen  the  face  of  the  UIl  itself.    He  cannot  enter  into 
the  t)afticttlar  grounds  which  induce  the  drawer  to  draw  the  billp 
or  the  drawee  to  refuse  hb  acceptance ;  it  would  lead  to  endless 
uncertainty  if  it  were  otherwise*    If  one  man  choose  to  draw  a 
bill,  having  no  fund  of  his  own  in  the  bands  of  the  drawee, 

'   («)  Ante,  z  ^l  405.  CO  ZToL  714.1114 «lto  ins  cus«r?fWf«v.  ^««r» 

Mid  Othei^  Execvtori  0tK»Mt  M,  SS  G.  |.  M.Ji. 

but 
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1788.  but  relying  upon  the  casualty  of  another's  stock  who  has  misled 
— —  him,  he  has  his  remedy  over  against  that  person;  but  that  makes 
^r"/  "^  alteration  in  the  law  relative  to  the  holder  of  such  a  bill 
Stephens.  The  rule  of  laW  is  clear,  and  operates  with  a  double  aspect  in 
this  case ;  for  supposing  the  plaintiff  was  bound  to  take  notice 
that  this  was  in  truth  the  bill  of  Catvert,  and  not  of  the  defend- 
ant Stephens^  which  it  purports  to  be,  still  the  rule  would  apply 
against  the  latter,  for  it  appears  that  Calvert  himself  had  no  ef- 
fects in  the  hands  of  the  drawees.  Again  too,  this  evidence 
could  have  no  operation  ;  for  admitting  that  the  defendant  in& 
entitled  to  notice  of  the  bill's  being  dishonoured,  it  is  in  the 
power  of  any  party  to  wave  an  advantage  which  the  law  gircs 
him;  and  that  has  effectually  been  done  here  by  the  subsequent 
promise  to  pay  the  bill  made  by  the  defendant  to  the  plaindFs 
agent;  which  amounts  to  a  full  admission  in  law  of  that  debt, 
which  he  was  before  bound  in  conscience  to  discharge. 

Bower  znA  Wahon^  in  support  of  the  rule,  rested  dicir  ar- 
gument  altogether  upon  those  facts,  the  admission  of  which 
they  had  taken  for  granted  at  the  trial  was  fully  understood. 
Reasoning  from  these,  they  contended  that  the  principle  upon 
which  the  case  Bickerdike  znd  Botlmarty  and  the  other  cases,  were 
determined  against  the  drawers  of  those  bills,  to  whom  notice 
of  non-acceptance  had  been  held  not  necessary  to  be  given,  was 
decisive  that  it  ought  to  have  been  given  in  this  case ;  for  be- 
sides the  presumption  of  fraud  against  a  man  who  draws  a  bill 
upon  another,  knowing  that  that  other  has  no  effect  in  bis 
hands  to  answer  it,  one  of  the  principal  grounds  assigned  by  the 
Court  for  their  opinion  in  those  cases  was,  that  no  injury  coaM 
arise  to  the  drawer  for  want  of  notice,  where  the  drawees  had  no 
property  of  his  in  their  hands,  which  he  might  withdraw  on 
their  refusal  to  accept  his  bill.    That  reason  thercsfore  docs  by 
no  means  apply  to  a  case  like  the  present,  where  the  dnwer 
acted  bonifidey  and  has  actually  sustained  an  injury  from  want 
of  due  notice.    Besides  those  cases  were  exceptions  to  the  ge- 
neral rule.     Nothing  can  be  clearer  than  that  primdfacti  the 
holder  of  a  bill  of  exchange,  whereof  acceptance  is  refused,  » 
bound  to  give  notice  thereof  to  the  drawer ;  if  then  he  take 
upon  himself  to' withhold  it  from  any  coUateral  circumstances, 
he  acts  at  his  perU.    If  it  appear  that  the  drawer  could  rcccifc 
no  injury  from  the  want  of  it,  he  is  indemnified  by  the  event; 

but  still  there  is  laches  in  them,  which  that  fact  alone  caflj"*- 

tirf. 
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tify.    The  very  form  in  which  this  bill  was  drawn  was  sufE-     1788. 
cient  notice  to  the  holder  that  it  was  to  be  paid  out  of  Calverfs 


cflfects ;  for  it  is  said  to  be  for  his  use.  So  that  there  was  more  ^°®"' 
reason  than  ordinary  to  imagine  that  want  of  notice  might  be  STirHiN*. 
prejudicial  to  the  defendant.  Considering  the  question  even  in 
a  general  point  of  view,  it  would  be  highly  detrimental  to  com- 
merccj  if  it  were  to  be  laid  down  as  a  general  rule,  without  ex- 
ceptionj  that  the  objection  arising  from  want  of  notice  in  these 
cases  might  be  done  away  by  shewing  that  the  drawee  had  no 
effects  of  the  drawer  in  his  hands  at  the  time.  Nothing  is  more 
common  than  for  merchants  abroad^  who  are  about  to  ship  goods 
to  their  consignees  or  factors  in  England^  to  draw  bills  of  ex- 
change on  them  before  the  goods  came  into  their  hands  \  in 
which  cases  the  most  material  injury  might  arise  to  those  traders 
from  want  of  notice  that  the  bills  had  not  been  accepted^  since 
they  might  be  deprived  by  that  means  of  the  opportunity  of 
stopping  their  goods  in  transitu.  Now  here  the  defendant  has 
actually  sustained  a  damage  by  the  laches  of  the  plaintiff^  as  he 
was  induced  to  part  with  effects  belonging  to  Calvert  in  his  hands, 
on  the  supposition  that  his  demand  upon  him  was  satisfied  by 
means  of  this  bin.  If  under  these  circumstances  the  plaintiff 
were  not  justified  in  neglecting  to  give  notice,  then  he  ought  to 
have  been  nonsuited  for  want  of  a  protest  for  non-acceptance. 
^Goostrej  V.  Mead^  Bull.  ^,  P.  271.  2  Ld.  Rajtn.  993.  Borrougb 
v.  Perkins,  t  Salt,  131.  As  to  the  conversation  which  passed 
at  Chester,  it  by  no  means  amounts  to  a  promise,  that  he,  the 
defendant,  would  pay  the  bill ;  it  rather  applies  to  Calverfs  pay- 
ing it :  but  if  it  were  only  doubtful,  the  Court,  under  the  cir- 
cumstances of  neglect  on  the  part  of  the  plaintiff,  or  even  of  ig- 
norance on  the  part  of  the  defendant,  would  not  permit  the  lat- 
ter to  be  bound  by  it.  In  the  case  of  Blesard  v.  Hint  {a),  where 
an  indorser  of  a  bill  of  exchange  had  been  once  discharged  by 
the  laches  of  the  indorsee  in  not  giving  due  notice  of  non-accept- 
ance, the  Court  held,  that  the  indorser  did  not  wave  the  advan- 
tage which  the  law  and  common  justice  had  entitled  him  to  by 
his  making  a  subsequent  promise  to  pay  the  bill,  being  ignorant 
at  the  time  that  he  was  no  longer. bound  to  pay  the  same. 

Lord  Kenyon,  Ch.  J.    In  general  it  is  true,  that  in  the  case 
oi  foreign  bills  of  exchange,  a  protest  for  non-acceptance  is 

(«}  5  Burr.  a67a 

necessary; 
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1788.     necessary }  and  it  is  also  true  that,  generally  speaking,  nodce 
of  non-payment  should  be  given  to  the  drawer,  in  order  that  ke 


^4aiW     "**y  withdraw  his  efects  out  of  the  hands  of  the  drawee:  botit 
STtPBEks..  has  been  long  established,  that  the  want  of  effects  in  the  handt 
of  the  person  on  whom  the  bill  is  drawn  discharges  the  hokkr 
of  the  bill  from  the  common  formalities;  because  the  drawer 
must  know  that  he  had  no  right  to  draw  on  the  drawee.   To 
be  sure  it  would  not  be  a  sufficient  excuse  for  the  drawee  to  saj 
that  he  had  no  efiects  belonging  to  the  drawer  in  his  bands; 
but  in  this  case  it  was  proved,  that  in  point  of  fact,  he  had  oone. 
The  nthis  does  not  difier  from  the  ordinary  case.    But  it  is  now 
iirged  at  the  bar,  that  the  defendant  offisred  evidence  to  proie 
that  he  actually  sustained  an  injury  in  consequence  of  not  re- 
ceiving notice  of  the  non-payment  of  the  bill ;  but  as  fiir  as  mj 
memory  goes,  no  evidence  was  refused  which  was  ofieied  at  the 
trial;  and  it  would  be  extremely  dangerous  to  grant  a  new  trial 
on  a  suggestion  that  die  party  will  make  out  a  better  case  on 
a  second  trial.    But,  even  admitting  for  a  moment,  the  additional 
facts  which  have  been  brought  forward,  no  answer  can  be  given 
to  that  part  of  the  case  relative  to  the  subsequent  promise.  For 
when  he  was  informed  at  Chester  by  the  plaintiff's  agent,  that 
the  bill  had  not  been  paid,  he  said  <<  it  must  be  paid:**  now 
.this  appears  to  me  to  be  an  admission  that  the  holder  had  a  rigbt 
,to  resort  to  him .  on  the  biiU 

AsuHU&ST,  J.    On  the  facts  appearing  on  the  repwt,  I  am 
clearly  of  opinion  that  the  verdict  is  right.    It  does  not  appear 
from  thence  that  any  evidence  was  Ofiered  to  prove  the  traflf- 
action  between  the  defendant  and  Calvert.    But  even  admitting 
that  such  proof  had  been  given,  yet  I  (To  not  think  it  clear 
that  that  transaction  would  have  taken  this  case  out  of  the  com* 
mon  rule.    For  the  law  being  now  established  that  notice  of 
non-acceptance  of  a  bill  of  exchange  to  the  drawer  is  not  ne- 
cessary, where  the  drawee  has  no  efiects  belonging  to  the  drawer 
in  his  hands,  every  person  must  be  supposed  to  know  the  law* 
And  when  the  plaintiff  found  that  the  drawees  of  this  bill  had 
none  of  the  defendant's  efifects  in  their  hands,  he  knew  that  be 
was  not  bound  by  law  to  give  notice  of  the  non-acceptance.   W 
was  not  bound  to  take  cognizance  of  any  private  transaction  be- 
tween the  drawer  and  a  third  person  which  did  not  appear^ 
the  face  of  the  bill.    At  all  events,  the  otha:  ground  zSotis  a 
satisfactory  answer  to  this  applicatioti.    The  defendant's  subse- 
quent 
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qucnt  aeUiowledgnient,  « tliat  the  bin  must  be  paid,**  amounts    1 788. 
in  point  of  hw  to  a  promise  that  it  shall  be  paid ;  and  does  away 


the  necessity  of  considering  the  question  relative  to  the  want  of    ^*2!l" 
nodce.   Therefore  neither  on  the  one  ground  or  the  other  does  STtratm. 
diere  seem  to  be  any  reason  for  granting  a  new  trial. 

Grose,  J.  (a)  It  appears  on  the  facts  of  this  case,  as  i^rted, 
that  the  drawees  had  no  efiects  belonging  to  the  defendant  in 
dieir  hands,  dther  at  the  time  when  the  bill  was  drawn,  or  when 
it  became  payable.  Then  this  case  falls  within  that  of  Bichef^ 
dike  and  Btihnan^  which  was  well  considered.  But  it  has  been 
endeaTOuied  to  take  this  ease  out  of  the  rule  there  laid  down,  by 
saying  that  the  defendant  could  hare  proved  that  he  really  sustain- 
ed an  injury  in  consequence  of  not  receiving  notice  of  the  non- 
acceptance  of  the  bill :  but  it  does  not  appear  upon  the  report 
that  any  such  evidence  was,  or  was  offered  to  be,  given;  there- 
fore the  facts  fail  him.  The  other  ground  is  also  decisive  against 
granting  a  new  trial :  for  the  defendant's  subsequent  acknow- 
ledgment, <<that  the  bill  must  be  paid,**  is  an  admission  by 
the  drawer  that  he  had  no  effects  in  the  hands  of  the  drawees, 
and  that  he  sustained  no  damage  for  want  of  notice  that  the  bill 
had  not  been  paid. 

Rule  discharged  {b). 

{a)  Abs.  JbZfar,  J. 
(i)  Vid.  Gaii  ▼.  WaiA^  p.  $  voL  139;  that  in  in  action  against  the  drawer  of  a 
^reigo  hill  of  exchange,  a  protest  for  non-acceptance  moit  be  proved. 


tu* 


Smith  against  Painter.  Ttunday^ 

^^  •    .  -Mw.  134, 

npHE  writ  in  this  case  was  issued  the  apth  of  Deamber  [7  T.  R. 
^   last,  returnable  the  first  return  of  iB/ofy  Term;  notice  ^ht^Wn. 
of  declaration  in  chief  was  delivered  on  the  5th  of  May  (the  ^ff*  cannot 
last  day  of  Easter  Term)  as  of  Easter  Term;  but  common  bail  S^'^SS 
was  not  filed  till  the  3d  of  June^  when  the  plaintiff  fifed  it  ac-  Jf^^^ 
cording  to  the  statute,  aiid  then  a  rule  to  plead  was  also  given}  tute  «fter 
and  on  the  9th  of  June  interlocutory  judgment  Was  signed.  No-  ^^      , 
tice  of  executing  a  writ  of  enquiry  was  dated  on  the  aist  of  *"™ "?? 
June^  but  was  not  received  by  the  defendant's  agent  undl  the  returalbie. 
asth  of  June,  on  which  day  the  dcf&danf  s  attorney  gave  no-  ^J^^^ 
tice  that  he  would  move  to  set  aside  the  interloctttorj  judgment  [6T.R. 
A)r  irregularity.    Accordingly  Im;;.] 

tioa  ag«i.»tthe  defendant  cooditionallr  befae  the  time  fot  hit  nppeaddg  It  pan,  nnd  filf^mon 
Uil  for  him ;  but  after  that  time  he  must  bring  defendant  mto  cSmTbdfoiihe  cap  dechic  Vid. 
Kj»r.Ca/,«^p.4vrf.578;  that  if  aplea  be  filed  befm  the  baU  ar^  peiftcted.  it  bannUitr. 
«iddoei  not  become  a  good  plea  iqr  perfecting  the  bail  jfterwiidi.  .*»«««*.^7» 
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1788.         Lamh  obtained  a  rule  on  a  former  day  (a)  to  that  effixt,  oa 

two  grounds  j  First,  that  conraion  bail  ^as  not  filed  cither  ifl 

tf^aiw     *^  ^^^  ^^^^  *^  w''  ^**  returnable,  nor  in  the  term  follow- 
Paintck.  ing  {b)  ;  Secondly,  that  common  bail  was  not  filed  when  the 
declaration  was  delivered  in  chief ;  and  therefore  thcdecbn- 
tion  must  be  considered  as  a  nullity  (c). 

Lane  now  shewed  cause.  By  the  practice  of  this  Court,  the 
plaintiff  has  a  right  to  file  common  bail  at  any  time  before  judg- 
ment signed,  as  of  the  proper  term.  And  even  if  there  were 
any  irregtilarity  with  respect  to  the  notice  of  declaradonortothe 
time  of  delivering  it,  any  application  on  that  ground  should  hare 
been  made  before  the  interlocutory  judgment  was  signed.  But 
Per  Curiam:  (After  referring  to  the  Master,)  The  first  is  an 
incurable  objection  ;  and  the  defendant  applied  to  set  a«de  the 
proceedings  as  soon  as  he  had  any  opportunity :  And  as  to  the 
second  objection ;  the  plaintiff  may  deliver  a  declaration  condi- 
tionally before  the  time  for  the  defendant's  appearance  is  ex- 
pired ;  but  if  he  wait  till  after  that  time,  he  must  bring  thcde- 
fendant  mto  Court  before  he  can  declare  at  all. 

Rule  absolute. 

(a)  !n  this  term.  (^).-ff/^.  r«»/.  Ld.^tfrrfw.138.  (0  Vid.  C««*  v.^-w-.i^^^i- 


jyGoODTITLE    on    the     Demise    of     Peake 


If  a  term  be 
bequeathed 


Pegden. 

bequeatned    "pJECTMENT  for  leasehold  premises,  tried  at  the  last 

CO  A,  and     "^  Maidstone  Assizes,  when  a  verdict  was  found  for  die  plain- 

hdrlT'^d  if  ^^'  ^^^i^^  ^^  *«  opinion  6i  the  Court  on  a  case;  staung, 

he  die  and         That  Thomas  Biley,  being  possessed  of  the  premises  in  question 

lavSbfLir   for  a  term  of  years,  by  will  dated  30th  jfugust  l^6if  " g*^^ 

Srii^ul    "  *^™  ^°  **"  grandson,  TTHmas  Bilej  Peaie,  son  of  Danid  and 

Uc^t^fh  «<  Sarah  Peaie,  and  the  heirs  lawful  of  him  for  ever;  butm 

^"^  "  case  he  should  happen  to  die  and  leave  no  lawful  heir,  then 

w  and  in  that  case  he  gave  them,  after  the  death  of  the  «ai 

"  Ihomas  J3iley  Peake^  to  the  next  eldest  son  or  heir  of  the  ^ 

««  Daniel  Peaie  and  Sarah  his  wife-,  and  so  on  to  the  next  dd«t 

«<  son  or  heir,  if  the  last  should  die  without  heirs.'*    ^'^ 

Biley  Peake,  the  devisee,  took  possession  of  the  leasehold  e^  « 

in  question  under  the  will,  and  continued  in  possession  tili    v^ 

1784,  when  he  died  without  issue;  and  the  defendant  clai^^ 
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iindcr  him.  The  lessor  of  the  plaintiff  claims  the  estate  under 
the  will  of  the  testator,  Tlyjmas  BUeyt  being  the  next  eldest  son 
of  Daniel  2j\A  Sarah  Peake  living  at  the  time  of  the  death  of  the 
said  Thomas  BiUy  Ptake. 

Robinson  was  to  have  argued  for  the  plaintiff,  and  Venner  for 
the  defendant.    But 

Lord  Kenton,  Ch.  J.  said,  that  on  conference  with  the  rest 
of  the  Court,  they  were  clearly  of  opinion,  on  the  authority 
of  Forth  and  Chapman  (/i),  before  Lord  Chancellor  Parher^ 
which  had  been  uniformly  followed  by  a  series  of  cases  down 
to  the  present  time,  that  the  limitation  over,  under  which  the 
plaintiff  claims,  is  good.  This  is  a  chattel  interest  limited  *<  to 
<<  7.  B.  Peake,  and  the  heirs  lawful  of  him  for  ever ;  but  in 
<<  case  he.  should  happen  to  die  and  leave  no  lawful  heir,  then 
"  over,  eff,"  Now  it  is  apparent  on^he  will,  that  the  testator 
by  "  lawful  heirs,**  meant  «  heirs  of  the  body ;"  and  "leaving 
<<  no  lawful  heir,'*  must  be  confined  to  •<  leaving  no  issue  at 
«  the  time  of  bis  death/*  This  is  conformable  to  all  the  rule^ 
of  limitations ;  for  a  limitation  over  may  take  effect  if  the  con- 
tingencies on  which  it  depends  must  happen  within  a  life  or 
lives  m  being,  and  twenty-one  years  afterwards.  In  some  of  the 
cases  it  has  been  doubted,  whether  the  particular  words  used  con. 
£ned  it  to  dying  without  issue  ^t  the  time  of  the  death  of  the 
person  to  whom  the  bequest  is  made  ;  but  where  they  are  so 
confined,  as  we  think  they  are  in  the  present  case,  it  never  was 
4oubted  but  that  the  limitation  over  was  good. 

Pfr  Curiam,  Poitea  to  the  plaintiff. 

W  I  P,  mmi.  663. 


1788. 


Good- 

TITLK 

agtuMtt 

PxODSlf. 


Doe  on  the  Demise  of  Mary  Rebecca 


against  Christophee  Milborne. 


MiLBORKE    J'-'^y* 


npHIS  was  an  ejectment  on  two  several  demises  by  the  les-  A  power 
-*•    sor  of  the  plaintiff,  the  first  laid  on  the  ist  Odder  178 1,  executrix  to 

and  the  second  on  the  4th  April  1788,  to  recover  several  pre-  "o^forl'^" 
mises  at  Frith  in  the  county  of  Huntingdon   At  the  trial  at  the  younger 

bst  Huntingdon  assizes  before  Hotham,  Baron,  a  verdict  was  \^^^  ext«d 

to  real  es- 
tates, of  which  she  was  also  trustee.    A  power  to  raise  portions  may  be  executed  at  sei'eral  times, 
provided  the  first  execution  be  not  meant  as  a  complete  execution,  and  that  the  party^  in   the 
whole  execution,  do  not  transgress  the  limits  of  the  power. 

Vol.  II.  3  B  found 
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1 788.    found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on 

the  following  case : 


i^"  /        C/tfji/o«  Milbome^  being  seised  in  fee  of  the  premises  in  qucs- 
Mil'     tion,  by  will  duly  executed,  dated  nth  Maj  1723%  devised  to 
■°*''^'    his  wife  Rebecca  all  his  lands  and  tenements  whatsoever  in  the 
counties  oi  Huntingdon  and  Cambridge  for  life,  remainder  to  the 
use  of  his  eldest  son  Clayton  MUbome  in  tail  male,  remainder  to 
his  youngest  son  Christopher  Milborne  in  tail  male,  with  remain- 
der in  fee  to  Rebecca  his  wife:  and  devised  all  his  other  real  es* 
tate  whatsoever  to  his  wife  \  and  her  heirs,  to  the  use  of  his  eld- 
est son  Clayton  Milborne  in  tail  male,  with  remainder  to  his 
second  son  Christopher  Milborne  in  tail  male,  remainder  to  his 
own  heirs.    The  testator  also  gave  to  his  wife  1500/.  in  trust 
to  pay  the  same  to  his  youngest  son  at  his  age  of  21,  with  in- 
terest, and  in  the  mean  time  for  his  maintenance.    And  gave  to 
his  said  wife  another  sum  of  500/  in  trust,  to  apply  the  same 
for  the  benefit  of  his  said  children,  or  either  of  them,  as  she 
should  think  fit ;  and  appointed  his  wife  guardian  of  his  chil- 
dren, and  his  sole  executrix.     On  the  31st  of  August  1726,  the 
testator  Milborne  made  a  codicil  to  his  will,  also  duly  executed, 
to  pass  real  estates,  in  the  following  words :  «  Having  about  four 
«  or  five  years  since  made  my  will,  which  by  my  codicil  I  do  con* 
^^Jirrn  in  titery  party  and  having  made  my  dear  wife  executrix  and 
«  residuary  legatee,  and  since  the  making  that  will  having  a 
««  daughter  born.   Heave  it  in  my  executriifs  power  to  gtve  my 
«<  daughter  what  proportion  she  shall  shinhjity  leaving  my  dear 
«  wife  Rebecca  Milborne  executrix  to  this  codicil,  as  well  as  to 
«  my  said  will  before-mentioned."    The  lessor  of  the  plsdntiff 
was  the  daughter  of  the  testator,  born  between  the  time  of  mak- 
ing the  will  and  codicil.     The  testator  died  in  September  1726, 
leaving  Clayton  Milborne^  his  eldest  son  and  heir  at  law,  and  the 
defendant  Christopher  Milborne,  and  Mary  Rebecca  Milhrm^ 
spinster,  the  lessor  of  the  plaintiff,  his  only  younger  children. 
And  after  his  death  Rebecca  MUbome,  his  widow,  duly  proved 
the  will  and  codicil.     At  the  death  of  the  testator,  his  personal 
estate  was  not  sufiicient  to  pay  his  debts  and  legacies.    The  tcs* 
tator*8  eldest  son,  Clayton  Milborne,  died  on  the  3d  June  17431 
intestate,  and  without  issue.     Christopher  *Milborne  the  defend- 
ant, attained  hb  age  of  21  years  in  July  1736,  and  received 
from  his  mother  for  the  principal  and  interest  due  on  his  legacy 
'  2251/.  16/.  9^/.  by  different  payments  at  different  times.    The 
case  then  stated,  that  in  1749,  the  premises  in  quesdon,  together 

with 
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with  others,  were  mortgagpd  by  the  defendant  and  his  mo-     1788. 

thcr  for  500  years,  subject  to  the  life  estate  of  the  widow,  

for  securing  a  sum  of  money,  which  has  since  been  paid,  and  °^^ 
the  deed  delivered  up  to  the  defendant  without  any  assignment  ^Sit- 
of  the  term.  By  indentures  dated  3  ist  July  1750,  to  which  the  '""*' 
widow,  the  defendant,  and  thelessor  of  the  plsdntiff,  were  parties, 
in  consid^tion  of  natural  love,  and  in  order  to  mah  apnvuion 
fir  the  lessor  of  the  plaint^  pursuant  to  the  intentim  of  her  fa- 
ther,  it  was  covenanted  that  a  fine  should  be  levied  for  the  pur- 
pose of  conveying  to  trustees  certain  premises  in  the  county  of 
Cmnbridge^  devised  by  the  will  of  Clayton  AftHome,  for  500 
years,  upon  trus^  to  raise  and  pay  1000/.  to  the  lessor  of  the 
plaintiff,  on  her  marriage  or  at  the  death  of  her  mother  j  which 
fine  was  accordmgly  levied.  By  lease  and  release  of  the  3d  and 
4th  Oetohr  1769,  between  the  widow  and  the  lessot  of  the 
plaintiff,  reciting  the  wiU  and  codicil,  and  die  deed  of  1750, 
and  aUo  reciting  diat  the  lessor  of  the  plaintiff  was  stiU  ua- 
married  and  wholly  unprovided  for,  and  diat  die  widow  was 
desirous  of  making  a  present  provision  for  her  out  of  her  estate  for 
life }  and  also  reciting  tiiat  die  contingent  interest  to  which  she 
was  entitled  on  her  marriage,  or  her  mother's  death,  was  not  ade- 
quate to  her  father's  intention,  or  in  proportion  to  her  brother's 
f^^^»fl>'^dow,inJ«rtherpe>firmwcevftbepowersogivmU 
her  i,  the  codicU,  conveyed  to  die  lessor  of  the  plaintiff  certain 
premises  comprized  in  die  deed  and  fine  of  1 750,  for  die  mother's 
life,  and  ceruin  odier  premises  in  Huntingdonshire,  not  com- 
prized  m  diat  deed  and  fine  to  her  in  fee.  By  a  decree  in  Chan- 
cery, made  a7th  June  1783,  in  a  cause  in  which  die  lessor  of 
die  plamtiff  was  die  plaintiff  and  the  defendant  and  another 
executors  of  die  trustee  in  die  deed  of  1750  were  defendant*, 
it  was  ordered  diat  the  sum  of  ,000/.  and  interest,  secured  10 
die  lessor  of  die  plaintiff  by  die  deed  of  i75o,  should  be  raised 
and  paid.  The  premises  in  ffiwtfw^^Aw,  mentionod  in  die 
deed  of  1769,  are  not  comprised  in  die  deed  of  lyco,  and  are  " 

of  die  annual  value  of  20/.  and  for  which  this  ejectment  is 
brought.  The  estates  in  die  counties  of  Cambrit^e  and  Hunting, 
don,  devised  by  the  wiU  of  Clayton  MiOorm,  are  of  die  cU«r 
annual  value  of  300/.  For  four  or  five  yeai»  preceding  die  deadi 
of  the  widow,  die  receiver  of  the  whole  estate'  in  Huntingdon- 
thre  paid  die  lessor  of  die  plaintiff  die  net  rent  of  die  premiaes 
m  question  by  him  received,  by  order  of  die  widow,  and  took 

382  receipts 
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receipts  in  the  widow's  name.  The  widow  continued  in  tht 
possession  of  the  estates  from  the  time  of  her  husband's  death 
until  her  decease,  which  happened  on  the  12th  of  January  1781; 
and  on  her  death  the  defendant  entered  on  the  estate  in  question. 
JTUsM  for  the  plaintiff.  The  question  arises  on  the  extent  of 
the  power  created  by  the  codicil.  First,  The  testator  by  his 
codicil  gave  his  widow  a  power  to  make  a  provision  for  his 
daughter  out  of  his  real  estate.  It  appears  that  the  codicil  was 
inaccurately  drawn  by  the  testator  himself,  without  any  legal 
assistance;  and  as  it  is  to  make  a  provision  for  a  daughter  then 
unprovided  for,  it  Is  entitled  to  a  favourable  constructioa 
No  technical  words  are  necessary  in  such  an  instrument ;  and  it 
must  be  construed  according  to  the  intention  of  the  testator. 
The  word  «  power^  shews  that  the  provision  was  not  to  be  made 
out  of  the  estate  devised  to  the  wife,  or  the  personal  property 
^given  to  her  as  executrix ;  for  "  power*'  means  control  over 
some  other  estate  than  her  own.  This  power  perhaps  extends 
to  both  real  and  personal  estate:  However  it  is  suflScicnt  for  the 
plaintiff^s  purpose,  if  it  be  not  confined  to  the  personal  estate. 
TThe  codicil  begins  by  confirming  the  will  in  every  rcspcctj  it 
cotdd  not  therefore  have  been  the  testator's  intention  that  the 
younger  son's  fortune  should  contribute  to  the  provision  of  tk 
'dauj;hter,but  itvras  his  intention  thatlt  shouldhe  made  out  of  the 
•eldest  son's  estate.  Neither  could  it  have  been  intended  to  ffl»c 
this  provision  outofthc  personal  estate,  for  thatwasinsuffidcotto 
pay  his  debts  at  the  time  of  his  death,  between  which  time  and 
die  time  of  the  codicil,  which  was  soon  afterwards,  no  matenal 
alteration  in  his  property  could  have  taken  place.  There  arc  in- 
•deed  other  words  which  seem  to  confine  this  provision  to  the  per- 
sonalty, for  it  is  left  in  the  power  of  the  executrix  to  make  it.  W 
here  "  executrix"  is  used  in  the  popular,  not  the  legal,  sense;  tor 


by  the  will,  after  devising  his  estates  in  two  counties, 


he  devised 


aU  his  other  tcA  estate  to  his  wife,  and  her  heirs,  to  the  use  of  htf 
eldest  son,  f^c,  and  also  made  her  sole  executrix-,  so  that  she  to 
the  whole  disposition  bf  Ks  property ;  and  all  benefit  to  thc^» 
was  to  be  derived  through  her.  in  Hope  dem.  Brown  f .  Tofr 
ia),  the  word  "legacy,"  though  confined  in  its  legal  scflsc^ 
personalty f  was  held  to  extend  to  redl  estates,  in  order  to  p'^ 
effect  to  the  testator's  intention.  There  is  also  another  circum- 
stance which  shews  the  testator's  intention  to  extend  this  po 

(»)  1  Btirr*  a6S.  «Q 
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to  real  estates ;  for  the  codicil  is  executed  bj  three  witnesses.  1.788. 
As  then  the  widow  had  a  power  to  charge  the  real  estatCy  the 
deed  of  1759  was  either  not  an  execution  of  the  power,  or  at 
least  not  such  a  complete  execution  as  to  prevent  the  subsequent 
execution  from  taking  efiect.  The  deed  of  1750  only  recites 
that  it  was  the  intention  of  the  testator  to  provide  for  his  daugh- 
ter :  but  it  does  not  go  on  to  state  that  the  provision  then  made 
was  in  execution  of  the  power ;.  much  less  that  it  was  made  in 
full  and  complete  execution  of  it.  In  Hervej  and  Hervej  (a). 
Lord  Hardwicke  held  that  a  conveyance  to  trustees  was  no  execu- 
tion of  a  power  to  make  a  jointure  for  a  wife  \  it  should  have 
been  to  the  wife  herself.  The  same  reason  applies  here,  where  the 
conveyance  was  to  trustees.  Again,  if  this  deed  had  been  in- 
tended as  an  execution  of  the  power,  there  was  no  reason  to 
make  the  son  a  party  ;  but  all  the  necessary  parties  to  make  the 
conveyance  were  called  in,  which  made  the  assistance  of  the 
power  unnecessary.  But  at  all  events  this  was  not  in  full  exe* 
cution  of  the  power ;  and  the  deed  of  1 769,  which  charged  other 
lands  with  a  further  portion,  was  only  in  further  execution  of 
the  power,  which  was  not  restrained  by  the  will.  And  in 
Zoucb  V.  Woolston  and  others  (£),  and  Hervey  and  Hervey^it  was 
held,,  that  a  power  of  appointment  may  be  executed  at  several 
times,  if  nothing  appear  on  the  first  deed  to  shew  that  it  was 
intended  as  a  full  execution. 

Admry  contra^  was  stopped  by  the  Court. 

Lord  Ken  YON,  Ch.  J.  I  agree  with  the  argument  at.  the 
bar,  that  a  power  may  be  executed  at  difltnrent  times,  if  not 
fully  executed  at  first,  provided  that  the  party,  in  the  whole 
execution,  do  not  transgress  the  limits  of  the  power;  as  in 
Zottch  and  Woolston.  But  the  principal  question  here  is,  whe- 
ther or  not  this  power  extend  at  all  to  the  real  estate.  The 
real  estate  is  divided  into  two  branches,  one  part  is  devised  to 
his  wife  for  life,  with  remainder  to  his  sons  in  succession,  re- 
maindier  to  her  in  fee ;  the  other  to  the  wife  in  trust  for  his 
eldest  son  in  tail,  with  a  remainder  over  to  the  youngest  son  in 
tail.  It  is  to  be  remembered  also,  that  the  latter  devise  to  the 
eldest  son  is  a  devise  of  oR  other  hU  red  estate;  and  the  personal 
estate,  disposed  of  by  the  will,  is  not  given  to  the  wife  bene- 
ficially, but  a  part  of  it  is  given  to  her  in  trust  for  the  youngest 
son  if  be  should  attain  the  age  of  a  i  years ;  and  another  part  in 

(»)  X  JUh.  i(i\.  {i),  %  Sun.  1x36. 
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1788.     trust  for  either  of  the  children.  Then  the  testator  made  a  codicil, 
hj  which  he  confirmed  his  will  in  orerj  part,  and  after  rearing 


^ahit  ^^^^  ^^  ^^^  ^a<lc  his  wife  executrix,  and  that  he  had  adaugh^ 
^^^-  ter  bom  after  the  making  of  his  will,  he  added,  «« I  leave  it  in 
"  my  executrix's  power  to  give  my  daughter  what  proportion 
"  she  shall  think  fit.**  Then  what  is  it  over  which  the  executrix, 
qud  ejeccutrixf  has  power?  It  cannot  apply  to  nahy.  He  ordcn 
the  executrix  to  dispose  of  that  which  came  to  her  as  executrix. 
Therefore  it  is  extremely  clear,  that  the  power  was  a  power 
within  the  limits  of  her  authority  as  executrix ;  and  that  can  onij 
apply  to  personal  estate.  It  has  been  ingeniously  argued  that  the 
codicil  was  intended  to  extend  to  the  real  estates,  because  it  wai 
attested  by  three  witnesses:  but  as  the  codicil  was  intended  to 
confirm  the  will  in  every  part,  and  as  there  might  have  been 
some  alteration  in  his  estates,  or  some  other  estate  nught  have 
been  purchased  between  the  times  of  making  the  will  and  Ac 
codicil,  it  might  have  been  attested  by  three  witnesses  for  the 
purpose  of  taking  in  such  estates.  As  therefore  the  wife  had 
no  power,  as  executrix,  over  the  real  estate,  die  consequence 
is  that  there  must  be  judgment  for  the  defendant. 
AsHHURST,  J.  and  Grose,  J.  (a)  concurring. 

Postea  to  the  defendant. 

raU      (a)  Ah$.  Sutler,]. 


^^.'t^  '^^  ^^^^  against  The  Inhabitants  of  St.  Nichous 

Nottingham. 

If  a  poor  rpHE  pauper,  Charles  Howell,  who  was  a  poor  boy  settled  in 
boSnd  ap-  the  parish  of  St.  Nicholas  in  the  town  of  Natinghanh 

tht°^riA^  which  is  a  county  of  itself,  was  by  indenture  dated  19th  Dttm- 

officers,  ber  1 787,  by  the  churchwardens  and  overseers  of  the  poor  of  ^' 

Ton^w^of  ^^^1^9  by  the  consent  of  the  mayor  and  one  alderman,  who 

i^'^  ^  were  justices  of  the  peace  of  the  town  and  county  of  the  town 

to  a  master  ©f  Nottingham^  residing  in  the  town  of  Nottingham,  in  or  near 

atffcAnt  ^  ^^^  P*"^^  of  ^^-  Ni^l^ol^t  bound  apprentice  onto  7^/** 

parish  and  Birch  of  the  parish  of  Basford  in  the  county  of  Not^i^ 

KV-'*  framework-knitter,  until  21  years  of  age.    This  indcntuit  is 

^«  (except  under  the  hands^  and  seals  of  the  churchwardens  and  oFcrscc^ 

ticc)'8^T'  of  St.  Nicholas,  and  allowed  by  the  said  justices  of  the  peace  0 

the  inden-  ^ 

turc,  the  apprentice  wiU  gain  a  settlement  in  the  parish  of  the  master  by  residing  there  ^^^ 
tinder  the  indenture.  See  post.  3  voL  107 ;  H.  v.  Ctaff^  that  a  person  occupying  J**^  m  »  P* 
but  living  out  of  it»  is  compeUahlc  to  receive  a  parish  apprentice.  l 
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the  town  and  county  of  the  town  of  Ncttingbam^  and  signed  by     1788. 
Joseph  Birch  the  master,  but  is  not  executed  if  the  pauper  i  un- 


The  Kino 


<ier  which  indenture  the  pauper  served  his  master  in  Basford  five     ^    ^^^ 
months,  when  he  was  legally  discharged  under  the  statute  of  20    The  inha- 
Geo.  2.  c.  29.  by  two  justices  of  the  county  of  Nottingham  from  st,  Nicho- 
his  apprenticeship,  on  account  of  i^l  treatment  by  the  master,  j.*"*''!," 
The  boy  then  became  a  charge  to  Basford,  and  was  removed  to      ham. 
St.  Nicholas,  Nottingham,  as  the  place  of  his  legal  settlement ; 
and,  on  appeal  to  the  Sessions,  the  Court  confirmed  the  order, 
being  of  opinion  that  the  churchwardens  and  overseers  of  the 
poor,  with  the  consent  of  the  justices  of  one  county,  cannot  un- 
der the  act  of  the  43  Eliz.  put  out  a  parish  apprentice  from  one 
county  into  another,  county,  unless  the  apprentice  execute  the 
indenture:  But  subject  nevertheless  to  the  opinion  of  the  Court 
of  King's  Bencb»  whether  the  pauper,  by  the  service  in  Basford 
under  the  said  indenture,  and  the  circumstances  of  this  case, 
gained  a  settlement  in  Basford  or  not. 

Caldecott  in  support  of  the  order  of  Sessions.  First,  under  the 
express  words  and  spirit  of  the  43  £/iz.  c.  2.  s.  5.  the  magistrates 
of  one  county  have  no  jurisdiction  on  this  subject  in  another 
county.  And,  secondly,  the  justices  have  no  power  to  make 
a  compulsory  binding  to  any  person,  who  has  not  property  in  the 
parish  to  which  the  apprentice  belongs.  First,  the  fifth  section 
of  the  43  Eliz.  c.  2.  directs  that  the  churchwardens  and  over- 
seers, with  the  assent  of  two  justices,  may  bind  such  children  as 
4j^esaid,  istc.  Now  the  word  <<  aforesaid"  is  explained,  by  a  re- 
ference to  the  first  section,  to  mean  in  the  same  county.  The  ninth 
section  enacts  that  if  a  parish  shall  extend  into  two  counties,  the 
justices  of  one  shall  not  interfere  out  of  their  liberties.  And  in- 
deed throughout  the  whole  system  of  the  poor  laws,  and  as  far 
as  justices  derive  a  jurisdiction  from  the  statute  laws,  their  au- 
thority  is  confined  to  the  limits  of  the  county  for  which  they  are 
appointed.  Nay,  in  this  particular  instance,  the  Legislature 
seem  to  have  acted  with  more  than  ordinary  caution,  in  directing 
the  justices  of  the  county  r^ji^'/i^  in  or  near  the  same  parish  to  act. 
The  principal  object  of  the  interference  of  the  magistrates  in 
these  cases  is  to  guard  the  interests  of  the  poor  apprentices, 
which  can  be  best  effected  by  their  residing  near  the  spot,  super- 
intending the  parish  officers  in  binding  out  the  apprentices,  and 
knowing  the  situation  and  behaviour  of  the  persons  to  whom  they 
are  to  be  bound.  And^  notwithstanding  what  is  said  in  the  report 

of 
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1788.      of  ^.  V.  St.  Margaret,  Lincoln,  in  Burr.  S.  C.  728,  in  t  tnaniT- 
■  script  note  of  that  case,  Aston,  J.  is  made  to  doubt  of  the  propiv 
mgaima^  ^^7  °^  *<^  dccision ;  and  he  stated  this  very  clause  of  the  43  Eh. 
bkw  "**V    *"  ^^^^^  *°  *^^^  ^^^'  justices  arc  restrained  from  interfering  out 
8t.  NicHo-  of  their  respective  jurisdictions.    The  second  question  has  been 
NoVxiia-   ^^'^^  ^^^^^  ^'^^  Court,  in  if.  v.  St.  Margaret,  Lincoln  [a\  and 
HAM.       R.  V.  Clowerly  (J):  in  which  latter  case  the  Court,  and  Aston^]. 
in  particular,  observed  how  hard  it  would  be  on  the  owners  of 
land  in  Torhhire,  who  resided  in  London,  to  be  compelled  to 
receive  parish  apprentices  from  the  former  place.    And  as  far  as 
the  opinion  of  the  Court  there  goes,  it  shews  that  such  a  binding 
is  not  warranted  by  the  statute.     And  in  R.  v.  St.  Margardj 
Lincoln,  the  only  reason,  which  induced  Lord  Mansfield  and  Mr. 
J.  Aston  to  be  satisfied  that  the  binding  to  an  inhabitant  of  an- 
other parish  was  proper,  was,  because  it  was  in  the  power  of  tk 
person,  to  whom  the  apprentice  was  bound,  to  assign  him  imme- 
diately to  an  inhabitant  of  another  parish.  So  that  they  obscrrcd 
no  inconvenience  would,  in  reality,  be  avoided  by  confining  it 
to  inhabitants  of  the  same  parish.  But  in  truth  the  hardship  and 
inconvenience  are  not  thereby  avoided ;  for  the  first  master  of  the 
apprentice  would  not  only  be  obliged  to  give  a  sum  of  money 
to  the  second  master  to  whom  the  apprentice  is  to  be  assignedi 
but  is  also  liable  to  have  him  sent  back  tahim  again.    The  Le- 
gislature cannot  be  supposed  to  have  intended  to  permit  one 
parish  to  throw  its  burthens  on  another,  by  sending  its  poor  an 
over  the  kingdom  in  this  kind  of  servitude.     This  binding  was 
made  under  the  statute  which  is  compulsory  on  the  apprentice, 
and  therefore  it  cannot  be  construed,  by  inference,  to  be  a  bind- 
ing by  consent:  and  as  the  apprentice  did  not  in  point  oi^^ 
sign  the  indenture,  it  cannot  operate  as  a  voluntary  binding,  so 
as  to  give  him  a  settlement  under  it.    In  R.  v.  St.  Mafg^^i 
Lincoln,  it  was  stated  that  the  indenture  was  du^  executed:  ao° 
therefore  the  Court  must  presume  that  the  binding  was  with  the 
consent  of  the  apprentice;  for  a  due  executidn  means  an  execuiisn 
by  all  the  parties. 

Balguy,  contra.  The  first  objection  turns  on  the  pth  section 
6f  the  43  Eliz.  f.  2.  which  directs  that  the  justices  shall  onlf 
act  within  their  respective  limits;  the  meaning  of  wbich  isp 
that  where  the  poor  apprentice  who  is  to  be  bound  docs  not  re- 
side in  the  county  where  the  justices  act,  they  shall  not  intcifot^ 
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In  such  a  case  they  can  have  no  jurisdiction  over  the  subject,     1 788. 
because  they  have  none  over  the  person:  but  in  this  case  the  "^     r— — 

1  The  King 

justices  had  a  jurisdiction  over  the  person,  and  therefore  they  ^^^^^ 
had  also  a  jurisdiction  over  the  subject.  Secondly,  it  is  objected  "j^lj^J^**^^ 
that  the  justices  cannot  make  a  compulsory  binding  out  of  the  st.  Nicbo- 
parish ;  to  support  which  R.  v.  Chwerly  was  cited :  but  there  j^J'^J^tIJIU 
the  person  to  whom  the  apprentice  was  bound,  and  who  resided  bam. 
out  of  the  parish,  was  the  appellant  \  he  complained  that  the 
justices  had  no  jurisdiction :  whereas  in  this  case  the  master  as- 
sented, and  the  objection  is  made  by  third  persons.  But  at  any 
rate,  the  indenture  is  not  absolutely  void,  it  was  only  voidable ; 
and  if  an  apprentice  live  forty  days  under  an  indenture  which  is 
merely  voidsible,  he  thereby  gains  a  settlement.  And  it  may  be 
quesrioned  whether  the  justices  have  not  a  power  of  binding  out 
of  the  parish ;  for  the  statute  enables  them  to  bind  the  children 
to  be  apprentices  «  where  they  shall  see  convenient:^  the  words 
themselves  arc  general,  and  no  case  has  yet  narrowed  them.  In 
R.  V.  &U  Margaret^  Lincoln^  the  Court  determined  that  they 
ought  not  to  be  confined  to  the  s?me  parish.  Neither  does  po- 
licy or  convenience  require  the  rule  to  be  narrowed }  for  it  is 
infinitely  more  convenient  in  many  instances  to  bind  children  in 
a  parish  in  the  neighbouriiood  where  there  is  a  manufactory, 
than  in  the  same  parish  in  which  the  apprentice  lives,  in  which 
perhaps  there  is  none.  The  observation  made  on  R.  v.  St.  Mar-^ 
gareti  Lincoln^  that  the  apprentice  himself  did  sign  the  inden- 
ture, cannot  be  well  founded;  for  if  he  had  »gned,  the  question 
could  never  have  arisen ;  his  signature  alone  would  have  been 
sufficient  to  bind  him.  And  that  case  goes  the  full  length  of  de- 
termining the  present. 

Lord  ELrnton,  Ch.  J.  This  case  is  of  very  great  importance, 
because  many  poor  children  are  bound  apprentices  into  manufac- 
turing counties  from  counties  where  no  manufactures  are  esta* 
blished.  It  seems  to'me  that  the  case  of  St.  Margaret,  Ltncdn,  has 
decided  this:  because,  on  reading  that  case  no  doubt  can  be  en- 
tertained but  that  the  indenture  was  there  executed  by  the  church- 
wardens and  overseers  only,  for  no  question  could  have  arisen  as 
to  the  legality  of  the  binding,  if  the  apprentice  himself  had  execut- 
ed the  indenture.  If  this  were  to  be  determined  on  the  words  of 
the  statute  43  Eliz.  alone,  they  are  extensive  enough  to  warrant 
such  a  binding  as  the  present;  they  are  to  bind  apprenrices  «  where 
<<  the  justices  shall  see  convenient;^'  and  whether  in  or  out  of  the 

parish 
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1788.     parish  18  not  spectfied ;  tkey  aie  not  to  be  limited  by  any  other 

rule  than  the  propriety  of  the  measure  iteclf.     But  the  peat  dif- 

'^^d^  ficulty  arose  in  my  mind  on  another  statute,  namely,  tkgyp 
The  inha-  JT.  3.  c.  30.  /.  5.  That  Statute,  after  reciting  that  doubts  had 
8t!NicHo.  arisen,  whether  persons  to  whom  poor  apprentices  wcie  to  be 

iA8, 10     bound  were  compellable  to  receive  them  declares  that  they  shall 

KOTTING-    -  ......  .  .  1  •  XT       -r 

■4M.      be  compellable  to  receive  tkem  under  cerUin  penalues.   Now  it 
this  act  of  parUament  be  commensurate  with  that  of  die  43  of 
Elizabeth^  and  the  one  cannot  be  extended  beyond  the  other,  it 
is  a  powerful  restriction  of  the  former  statute }  for  persons  lend- 
ing in  one  parish  cannot  be  punidted  for  not  receiving  apjMtotices 
bound  from  any  other  parish.    But  I  have  solved  that  difficnlty 
in  this  way ;  if  the  master  do  not  reject  the  binding,  but  assent 
to  it,  then  there  is  the  concurrence  of  all  the  pardes  neoessaijr 
to  give  validity  to  the  indenture:  and  if  no  objection  be  made 
to  the  binding  before  the  apprentice  has  resided  forty  days  onder 
it,  he  thereby  gains  a  settlement.    However  it  is  the  wisest  waj 
to  abide  by  former  decisions,  and  that  of  R.  v.  &  Margv^  l»- 
colftf  has  determined  this  point :  and  that  decision  should  betbe 
more  readily  adopted,  because  a  contrary  rule  would  be  attended 
with  infinite  inconvenience  to  the  public.  The  Xiegisbtwre  sedog 
that  there  were  many  poor  persons  who  had  not  the  benefit  of  a 
parental  education,  and  judging  very  wisely  and  humanely  that 
somebody  should  take  care  of  them,  directed  (by  the  43  ^) 
that  they  should  be  under  the  management  of  the  churcbwaidais 
and  overseers  of  the  poor,  who  arc  supposed  to  have  the  best 
opportunity  of  knowing  the  situation  of  the  poor  children,  and 
required  the  interference  of  the  justices  of  the  peace  as  a  cbcA 
on  the  conduct  of  the  churchwardens  and  overseers.    So  that  it 
seems  the  Legislature  did  all  that  himian  wisdom  cottU(lo,bj 
directing  the  magistrates,  with  the  churchwardens  and  orer- 
seers,  to  do  that  for  the  poor  children  which  their  parents  cQiH 
not  do  for  them. 

AsHHURST,  J.  However  doubtful  it  may  be,  whether,  widcf 
the  4^£Jiz.  the  churchwardens  and  overseers  by  the  consentof 
the  justices  have  not  a  compulsory  power  of  binding  out  of  ^ 
parish,  under  the  provision  of  the  act,  which  says,  they  shall  bW 
'«  where  they  shall  see  convenient  5"  at  all  events  there  can  be  no 
doubt  but  that  they  have  the  power  oi  making  such  a  bindiiig 
with  the  consent  of  all  the  parties.    Now  here  the  master  coo- 

sented  by  recehring  the  pauper,  and  the  assent  of  the  paap^i  ^^ 

likewise 


IH  THK  TWENTV-KIKTH  YkAR  OF  GEORGE  III.  73* 

likewise  be  inferred  from  the  whole  of  this  case,    Itisnotsta-     1788. 
ted  negttively  that  he  dissented  i  he  did  not  object  to  the  bind^  -— j — 
ing,  but  lived  under  the  indenture  five  months ;  that  implies  his     ^^^^ 
consent ;  and  it  was  only  on  the  subsequent  ill-treatment  of  his   '^^IJjJ*^ 
master  that  he  applied  for  a  discharge;  now  that  very  applica-  sc  Nicbo- 
tioo  is  an  acknowledgment  on  his  part  that  the  indenture  was  ^^^^iiTo- 
binding.    The  pauper  then  having  served  more  than  forty  days      ham. 
under  the  indenture  ought  to  have  the  benefit  of  the  service.    If 
any  objection  could  be  supported  against  thb  binding  on  account 
of  the  pauperis  being  bound  out  of  the  county,  it  would  be  pro- 
ductive of  great  inconvenience ;  for  many  children,  living  in 
parishes  where  there  is  no  manufacture,  would  thereby  be  de- 
prived of  an  opportunity  of  being  instructed  in  beneficial  trades, 
^d  be  confined  to  the  stations  of  day  labourers.    The  case  of 
St.  Margaret^  Lincoln,  governs  this. 

GrOsb,  J.  (a)  I  consider  that  all  the  parties  in  tlus  case  con« 
sented  to  the  binding.  If  the  apprentice  had  dissented  from  it, 
he  might  have  appealed,  so  might  the  parish  into  which  the  pau* 
par  was  bound ;  and  by  not  having  appealed  they  must  be  uken 
to  have  consented.  Then  this  case  fdls  within  the  determina- 
tion of  &•  Margaret,  Lincoln,  And  it  would  be  productive  of 
great  confusion  and  inconvenience,  if  that  decision  should  be 
departed  from  in  a  case  like  the  present,  and  in  which  so  many 
perscHis  are  concerned.  I  therefore  consider  myself  as  bound 
by  that  determinatbn. 

Rule  absolute,  and  both  orders  quashed. 

(a)  Ahs.  Bmllcr,  J. 


Tlie  King  agahist  John  Woodhow.  Saturday, 

Nov.  lad. 

\    RULE  had  been  obtained  to  shew  cause  why  an  informa-  The  w- 

-^^  tion  should  not  be  filed  against  the  defendant  for  not  ac-  2^"^** 

.  cepting  the  office  of  sheriff  of  Norwich  /  and  another  rule  for  a  by  9  G«».  x. 

mandamus  to  the  corporation  to  proceed  to  the  election  of  a  sheriff,  be^ducba^- 

the  charter-day  of  election  being  passed.  «<*  '^o™ 

By  the  9  Geo.  i.  r.  9.  s.  3.  any  person  elected  sheriff  of  Norwich,  office  of  she- 
worth  3000/.  may  be  excused  serving  the  office,  on  paying  a  ^jfa^P 

not  exempt 
the  person  paying  it  for  more  than  a  year,  unless  the  corporation  agree  that  he  shall  be  discharged  for 
a  longer  time.  The  Court  granted  an  information  against  the  person  refusing  to  take  on  him  the  of- 
fice of  sheriff  because  the  vacancy  of  the  office  occasioned  a  stop  of  public  justice,  and  the  year  would 
be  nearly  expired  before  an  indictment  conM  be  brought  to  trial 

fine 
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1788.     fine  of  80/.  within  fourteen  days;  but  the  fourth  section  pro^ 
— —  Tides  that  <*  no  person  shall  be  discharged  from  bearing  the  said' 
tfpi/nir*  "  ^^^  ^°'  *"y  longer  time  than  one  year,  nvitbata  the  consent  ef 
WooDEow.  u  th^  mayoTj  sherifi,  and  commonality  of  the  city."    The  dc- 
fendant  who  was  worth  3000/.  had  been  regularly  elected  to 
the  oflSce,  and  had  tendered  his  fine  on  comlkion  that  be  shmM 
be  discharged frtm  serving  the  office  in  future  i   but  this  fine  was 
not  accepted.     It  appeared  that  in  several  instances  the  corpor»- 
tion  had  actually  granted  a  discharge  to  dificrent  persons,  wiio 
had  been  chosen  sheriffs,  from  serving  every  corporate  office  oir 
paying  the  usual  fine.    Two  persons  chosen  sheriffs  in  Norwich 
make  in  law  but  one  sheriff;  so  that  in  consequence  of  the  dc- 
fendant's  refusing  to  take  upon  himself  the  office,  no  Sessions 
had  been  holden  there,  and  indeed  it  occasioned  a  total  stop  to 
public  justice, 

On^cause  shewn  The  Court  had  no  doubt,  but  that,  on-  Ac 
true  construction  of  this  act  of  parliament,  the  defendant  was 
not  entitled  to  be  discharged  from  serving  the  office  of  shcriS 
for  any  longer  time  than  a  year  on  paying  the  fine  imposed,  on* 
less  the  corporation  expressly  agreed  to  a  farther  dischai^.  Bat 
they  said  that,  had  it  not  been  for  the  pressing  necessity  of  hat- 
ing this  matter  investigated  in  a  speedier  manner  tfaancoo/d 
have  been  done  by  preferring  an  indictment,  which  probably 
would  not  be  determined  till  just  before  the  expiration  of  the 
year,  they  should  not  have  been  inclined  to  grant  the  informa- 
tion ;  for  which  reason  alone  they  desired  it  might  be  undentood 
that  this 

Rule  was  made  absolute. 
The  prosecutoi's  counsel  then  offered  not  to  prosecute  Ac 
information,  if  the  defendant  would  consent  to  accept  the 
office  ;  to  which  the  defendant,  who  was  in  Court,  immediate// 
acceded :  and  a  mandamus  was  then  granted  to  swear  him  lo* 
The  second  rule  had  been  moved  for  on  the  ground  that  tbc 
statute  1 1  Geo.  i.  r.  4.  extended  to  the  election  of  a  sberft^ 
any  other  annual  officer  of  a  corporation  as  well  as  to  the  tO!^J^ 
or  other  head  officer,  and  the  case  of  the  corporation  of  »^' 
borough  (a)  was  cited  in  support  of  it :  but  this  question  became 
unnecessary  to  be  considered,  as  the  mandamus  now  granted  was 
only  to  svjear  the  sheriff  into  his  office^  and  not  to  proceed  to  a  nc^ 
election ;  and  the  writ  was  granted  without  the  aid  of  the  statute* 

(«)»Slrff.ZzSo.  e^ 
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"Biarcrtfi^  Partridge^  Wilfon^  and  Htrvej^  tot  the  prosecutor.      1788. 
Cooper  for  the  defendant.  ■ 


The  Kjng  against  Lynn.  iv^'*^ 


N99,  ft4th. 


rpHE 


defendant  having  been   convicted  on  an  indictment  Taking  up 
charging  him  with  entering  a  certain  burying  pound,  ^^**^  ^^ 
and  taking  a  coffin  out  of  the  earth,  from  which  he  took  a  for  the  pur- 
dead  body,  and  carried  it  away  for  the  purpose  of  dissect-  S^ion.u' 

ing  it  :  an  indictable 

Bondf  Scijt.  now  moved  in  arrest  of  judgment,  on  the  ground  .^  .  -y^ 
that  the  ofience  was  not  cognizable  in  any  court  of  criminal  Z^^^^^^^**^*^*-  ^ 
jurisdiction :  if  it  be  any  crime,  it  is  of  ecclesiastical  cognizance.  S  O  Afffioi^  ^/ 
The  crime  imputed  to  the  defendant  is  not  made  penal  by  any 
statute:  the  only  act  of  parliament  which  has  any  relation  to 
this  subject,  is  that  of  i  Jac.  1.  c.  i%.  (a)  which  makes  it  fe- 
4ony  to  steal  dead  bodies  for  the  purposes  of  witchcraft ;  but 
that  clearly  cannot  affect  the  present  question.  And  the  silence 
x>f  HaUf  Hawkins^  and  Statrfordf  upon  this  subject  b  a  very 
strong  argument  to  shew  that  there  is  not  any  such  ofience  cog- 
nizable in  criminal  courts.  In  3  Inst.  203.  Lord  Coke  says,  « It 
'<  is  to  be  observed  that  in  every  sepulchre,  that  hath  a  monu- 
<<inent,  two  things  are  to  be  considered,  viz.  the  monument 
'<  and  the  sepulture  or  burial  of  the  dead  %  the  burial  of  the 
«  cadaver  is  nullius  in  hnis,  and  belongs  to  ecclesiastical  cog- 
"nizance;  but  as  to  the  monument,  action  is  given  at  the 
-«<  common. law  for  defacing  thereof/'  So  that  it  was  also  the 
opinion  of  Lord  C^  that  the  present  charge  is  not  the  subject 
of  an  indictment  in  a  criminal  court.  There  is  an  instance  in 
3  Imt  45.  of  a  person  being  taken  with  the  head  and  face  of  a 
dead  man,  with  a  book  of  sorcery,  and  was  brought  into  the 
king's  Bench,  but  no  indictment  was  preferred  agaunst  him ; 
•and  the  only  crime  imputed  to  hxnv  was  that  of  being  a  sorcerer. 
And  all  the  writers  on  this  subject  have  considered  the  injury 
which  is  done  to  the  executors  of  the  deceased  by  taking  the 
.«hroud,  and  the  trespass  in  digging  the  soil;  taking  it  for 
glinted  'that  the  act  of  carrying  away  ^  dead  body  was  not 
criminal. 

Garrow^  who  was  to  support  this  motion,  mentioned  that 
perhaps  the  circumstance,  stated  in  this  indictment,  of  the  de- 

(«)  Thii  itatute  it  repcalid  by  f  G^#.  a.  «.  ^. 

fendant** 
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1788.     fendant's  taking  the  body  for  the  purpose  <f  dissectkfh  might 
— —  dificr  this  from  the  common  case  of  taking  up  dead  bodies  for 
'^a^n^^   any  indecent  exhibitions.     And,  on  the  Court  asking  whether 
Ltnn.     this  question  had  not  been  considered  in  the  case  of  one  Toung 
a  few  years  ago,  he  observed  that  this  case  was  very  distinguish- 
able   from   that;    for  there  the   master  of  Sbareditcb   woik- 
house,  a  surgeon,  and  another  person,  were  indicted  for  cm- 
tpiraey  to  prevent  the  burial  of  a  person  who  died  in  the  work- 
house.    But 

The  Court  said  that  Common  decency  required  that  the  prac^ 
tice  should  be  put  a  stop  to.  That  the  oflfence  was  cognizabk 
in  a  criminal  Court,  as  being  highly  indecent,  and  caaira  iamr 
mores  i  at  die  bare  idea  alone  of  which  nature  revolted.  That 
the  purpose  of  taking  tip  the  body  for  dissection  did  not  make  it 
less  an  indictable  oilence.  And  that  as  it  had  been  the  regulir 
pracdce  of  the  QU  Bailey  in  modem  times  to  try  charges  of 
this  nature,  many  of  which  had  induced  punishment^  the  cir* 
cumstance  of  no  writ  of  error  having  been  brought  to  reverse 
any  of  these  judgments  was  a  strong  proof  of  the  universal  opi- 
nion of  the  profession  upon  this  subject.  They  therefore  re- 
fused even  to  grant  a  rule  to  shew  cause,  test  that  alone  shoakl 
convey  to  the  public  an  idea  that  they  entertained  a  doobt  re^ 
specting  the  crime  alleged.  But  inasmuch  as  this  defendant 
might  have  committed  the  crime  merely  from  ignorance,  no  per- 
son having  been  before  punished  in  thi^i  Court  for  this  offence^ 
they  only  fined  him  five  marks. 


J^^^  Hall  against  Buchanan. 

Plaintiffit    rilHE  issue  in  this  cause,  which  was  a  country  cause,  was 

not  bound        J...        t  i_-«*'r...m  •  . 

bj  the  pnc-  joined  early  enough  m  last  Trtmiy  Term  to  have  given  no- 

Cmirf  ^*    ticc  of  trial  for  the  Summer  Assizes;  and  because  no  such  no- 
give  notice    tice  had  been  given,  a  rule  was  obtained  to  shew  cause  why 
the  term  af-  ^^^^^  should  not  bc  the  like  judgment  as  in  case  of  a  nonsuit; 
whi^*'^  ^^     ^  practice  in  the  Common  Pleas  (a)  being  conformable  to  tlib 
if  joined.      tttle.    It  was  now  answered  that,  whatever  might  be  the  ftwc^ 
dee  of  any  other  Court,  the  plaindff  in  this  Court  was  not  bound 
to  give  notice  of  trial,  till  the  term  succeding  that  in  winch  issue 
was  jcnned  i  and  that  in  this  case  the  phindff  had  given  nouce  of 
trial  in  this  term.    And 

(a)  Vid.  ir.  JMr  Rq>.  C.  i^  65;  tod  xaj. 
.  .  Tfye 
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He  Courtj  being\^  that  opinion,  1788. 

Dischafged  the  rule  (a). 


Lam  in  support  of  the  rule.    Baldwin  against  it  ^^ 

.  BuciiA* 

(«)  Inanu  V.  mUrt,  Tr,  »9  C,  3.  A  ^.  and  Sfmondt  v.  Daggt,  M.  30  G.  3.  A  -«.  S.  P.        ^^^, 


The  King  against  Mark  Terret.  Mujay, 

A    RULE  having  been  obtained  to  shew  cause  why  a  cer^  if ,  ftatute, 
-^^  /f^^  should  not  issue  directed  to  the  justices  of  the  peace  5?^°*  "JJ, 
of  the  county  of  Gloucester^  to  remove  all  orders  and  adjudica-  cognizance 
dons  concermng  a  certain  judgment  and  conviction  oi  Mark  jJ^^celSidi 
Terret^  by  the  Reverend  George  Hayward,  clerk,  one  of  his  Ma-  an  appeal  to 
jesty's  justices,  faTr.  for  buying  fifteen  pounds  of  S/aniri  ends  .ndtake^"** 
of  pm  fresh  scribbled,  contrary  to  the  statute,  &V.;  Cause  was  *^7  ****. 
«he wn  on  a  former  day  by  Bower y  Clyffordy  Bragg,  and  Dauncey  s  to  aU  the 
and  Bearcrofi  and  i?«x/rf/ argued  in  support  of  the  rule.  wd^S?** 

'    The  adjudication  of  the  last  Easter  Sessions  for  Gloucester^  after  wards  fur- 
reciting,  that  a  conviction  of  the  defendant  on  the  31st  March  fJ'the^vK 
1788,  before  Mr.  Hayward,  on  the  evidence  oi  Thomas  Bur^  ^^^d« 
roughi  for  buying  15  pounds  of  S^»i>£  ends  on  the  25th  of  are  given  to 
March^  was  returned  to  the  Sessions  \  and  also  reciting  that  on  ^*^'her' 
the  7th  February  1788,  the  defendant  was  committed  by  Mr.  statute, 
Hayward  to  the  house  of  correction  till  the  general  Quarter  Ses-  not  take 
sions  at  Easter,  for  buying  of  one  Evans  seven  pounds  of  Spanish  *]J^,^** 
ends;  proceeded  thus,  <'  And  which  conviction  on  examination  the  clause 
«  of  the  circumstances  of  the  case  hath  been  by  this  Court  or-  g™^*)? 
<<  dered  to  be  quashed ;  and  they  order  that  the  conviction  for  ftrtiormrnn 
«  buying  the  15  pounds  of  yarn  of  Burrough  be  confirmed,  and  act  cann^ 
«« that  the  defendant  be  and  he  is  hereby  adjudged  an  incorrigt-  ^  ^tended 
«  ble  rogue,  and  that  he  be  kept  and  detained  to  hard  labour  in  ceedings 
«  the  house  of  correction  of  this  county  for  the  space  of  two  °a°f".^* 
**  years,  to  be  computed  from  this  present  Sessions/*  Therefore, 

By  the  12  jlnn.  st.  2.  c.  23.  /.  6.  incorrigible  rogues  are  to  be  have^be^n** 
committed  by  one  justice  till  the  next  Sessions,  when  they  are  P'^**?°|* 
to  be  whipped  three  times,  and  kept  to  hard  labour  for  such  statutes, 
further  time  as  the  Sessions  shall  think  fit.  The  statute  13  Getr.  '^^^^^ 
I.  c.  23.  for  the  better  regulation  of  the  woollen  manufacture,  act  cannot 
which  created  several  penalties  for  ^rtain  ofiences  therein  speci-  but7ho«e 
fied  to  be  recovered  before  two  justices,  gave  an  appeal  (by  the  y°^^'  ^^^ 

^^  utter  may. 
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1788.    6A  section)  to  the  Sessions ;  but  it  enacted  that  neither  the  order 
— —  of  the  Sessions,  nor  the  proceedings  of  the  justices  out  of  Sessions, 
T^KiNo  ahould  be  removed  by  certiorari.  The  8th  section  of  thai  statute 
TiaaiT.   then  directs  that  any  person,  who  shall  be  convicted  of  buying 
ends  of  pm,  ^c.  before  one  justice  shall  be  deemed  an  incor- 
rigible rogue,  Csfr.  in  the  same  manner  as  is  directed  by  the  12 
Ann.  St,  %.  c.  23.  After  the  passing  of  this  latter  act  the  12  Amu 
was  repealed  by  the  1 3  Geo,  2.  r,  24 ;  which  was  itself  repealed 
by  the  17  Geo.  2.  c.  5.    This  last  statute  declares  Qect,  5.)  that 
all  end-gatherers  ofiending  against  the  13  Gf.  i.  r.  23.  shall  be 
deemed  incorrigible  rogues  within  the  meaning  of  the  act :  aod 
the  9th  section  enables  the  justice  at  the  next  Sessions  to  order 
incorrigible  rogues  to  be  kept  in  prison  for  any  time  not  exceed- 
ing two  years,  nor  less  than  six  months  from  the  Sessions  i  and 
by  this  latter  act  the  certiorari  is  not  taken  away. 

In  support  of  the  rule  it  was  insisted  that  all  the  proceedings, 
subsequent  to  the  conviction  before  the  justice,  were  under  the 
17  Geo.  2.  which  act  did  not  take  away  the  certiorari;  and  the 
provision  in  the  statute  of  the  1 3  Geo.  i ,  which  says  that  the  pro- 
ceedings under  that  act  shall  not  be  removed  by  certiorari,  can- 
not be  incorporated  in  the  latter  act.  For  it  is  an  indispatable 
rule  that  nothing  but  express  words  can  take  away  a  certiorari 
whereas  if  it  were  decided  that  the  certiorari  was  taken  away  by 
the  statute  of  the  17  Geo.  2.  which  expressly  takes  notice  of  tic 
ofiences  against  the  13  Geo,  i.  and  which  is  utterly  silent  re- 
specting the  certiorari^  would  be  taking  away  a  certiorari  hj 
implication. 

On  the  other  side  it  was  contended  t^at  the  statute  17  ^'2. 
c.  5,  only  encreased  the  punishment^  and  that  the  provision 0 
the  13  Geo.  i.  respecting  the  certiorari  was  applicable  totnc 
17  Geo.  2.  as  well  as  to  the  12  Jnn.  st.  2.  c.  23.  That  if  the 
argument,  urged  by  the  counsel  in  support  of  the  rule,  were  en- 
titled to  any  weight,  it  wo^^Jd  go  the  length  of  saying  A^tno 
certiorari  could  be  taken  away  but  by  the  same  act  of  parhafflcn 
which  inflicts  the  punishment;  but  the  reverse  of  that  was  de- 
termined in  the  case  of  The  King  v.  Abbot  {a). 

The  Court  took  time  to  consider  this  question.    And        ^ 

Lord  Kenton,  Ch.  J.  now  said,  they  were  of  opinion  m^ 
the  proceedings,  as  far  as  they  were  under  the  17  Geo.  2.  c.  y  ^^ 
arlkrari  was  Hot  taken  away:  but  they  were  clearly  of  opi« 
(a)  DiwgU  ad  ed.  553-  ^  i»3-  ^ 
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that  it  was  on  the  order  of  the  magistrate  under  the  statute  of    1788. 
tbc  i^GiQ.  I.  c.  23.    They  therefore  made  the 


Rule  absolute  for  a  certiorari  to  remove  the     J^iJ^^ 
order  of  Sessions  only.  t«eret. 


Laroche  against  Wasbrgugh  and  Mailand.  Afw^, 

Nov.  a4tlL 

TpINAL  judgment  was  signed  agsdnst  both  the  defendants  if  piainuff 
•^     for  540/.  lox.  in  Triniiy  Term  1787.     Mai/and  was  ar-  pgmwt 
rested  and  committed  to  prison  for  want  of  bail,  but  was  not  ■sainsttwo 
charged  in  execution  in  the  next  Term  after  judgment,  accord  -  i^S^j^wd 
ing  to  the  regular  course  of  proceedings..  Wasbrough,  in  MichaeU  ^^ff!^^^ 
mas  Term  1787,  brought  a  w^it  of  error  in  the  Exchequer  Cham-  of  error  in 
bcr,  (to  which  Mailand  ^zs  no  party,)  where  the  judgment  was  thri>Sff 
affirmed  in  Hilary  1788,  and  15A  given  as  costs.     There  was  a  ^^nno' 
joint  execution  against  both  the  defendants  for  555/,  i  o/,  under  ti^^l^ 
which  both  the  defendants  were  charged  in  execution.  '  ^^°^*°5  *° 

JSauifmn  obtamed  a  rule  to  shew  cause  why  the  defendant  till  the  re- 
MaUand  should  not  be  discharged  out  of  execution  on  two  ^^^^'^o 
grounds :  i  st.  Because  he  was  not  charged  in  execution  within  ^«  Court  of 
two  Terms  after  final  judgment ;  and  adly,  Because  he  was  withsund- 
charged  in  execution  for  the  costs  of  a  writ  of  error,  to  which  jj^^o^*^' 
he  was  not  a  party.  might  have 

Holr/oyd  on  a  subsequent  day  moved  to  enlarge  that  rule,  and  ed'lmm'Si-' 
also  for  a  rule  to  shew  cause  why  the  comnuttitur  piece  and  the  «'^*y»  ^ 
record  of  the  comtnittitur  should  not  be  amended  by  striking  out  brought  by 
555/.  I  OS.  and  inserting  540/.  10/.  instead  thereof  j  the  costs  )^^^^ 
of  the  writ  of  error  having  been  added  hy  .mistake. — ^Both  these  in  such  i 
rules  now  coming  on  together,  thTjiTdgt" 

Holroyd  shewed  cause  against  the  first.    Though  the  writ  of  "!«"*^'« 

error  was  irregular,  and  might  have  been  quashed,  because  it  cam,  uaet, 

was  sued  out  by  one  defendant  alone,  yet  it  removed  the  record  '"^^^y,^ 

out  of  this  Court ;  it  operated  as  a  supersedeas  i  and  no  execution  writ  of  er- 

could  issue  out  of  this  Court  till  the  writ  of  error  was  quashed,  ^^l*^^  ^^ 

and  the, record  remitted  here.     2  Lord  Raym.  1403.     i  Str.  fendana 

606.     Ginger  v.  Cowper  and  another.    Rep.  Temp.  Hardw.  135.  under  \  writ 

In  Howard Y.  Pitt  (a),  it  was  held  that  where  a  writ  of  error  ^^Slewhoi 

determines  in  the  Exchequer  Chamber  by  abatement  or  discon-  sum,  includ- 
ing the  Gosifl 
of  the  writ  of  error  aa  well  as  the  original  sum  recovered,  this  Court  permitted  the  plaintiff  to  amend 
his  writ  of  execution  aa  to  the  defendant  who  did  not  join  in  the  writ  of  error,  by  altering  it  to  the  ori- 
ginal sum  recovered.^— 5cc  Ntwukam  W  al.  v.  Law,  post.  vol.  j.  p.  577.  where  the  Court  permitted 
onephdntiffto  suggest  on  the  roU  the  death  of  the  other  pkuntiiF  before  interlocutory  judgment,  aiul 
to  amend  the  M.  fa.  accordingly,    [z  i9.  fc  A  48a.    a  Ibid.  336.]  {m)8aIL26i. 

VpL.  II.  3C  tinuancc. 
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1788.     tinaance»  the  judgment  19  not  agtin  in  tfait  Gotirt!  iS&i9kfmkA> 

tur  be  entered;  for  vithoat  suck  ntmUiiur  it  csomot  ^fffso  to 

^^*^r*  ^  ^"^  ^^  ^-  *•  '*«^  ^^^  the.  writ  of  cncor  is  still  pending  in 
Was-     the  Exchequer  Chamber.     In  support  of  the  second  rde,  ht 
*^°nT°    contended  that  the  plamtiff  was  entitled  to  amend  lus  cxecn- 
Mailahd.  tion,  the  larger  sum  having  been  inserted  by  mistake.    In  sad 
cases  the  Court  is  al^yays  inclined  to  petmit  the  parc^tooab 
anamcndmentj  if  by  law  it  can  be  done»  rather  than  tljji^.k 
should  lose  the  fruits  of  his  judgn^ent;  and  the  Court  v^be 
the  more  inclined  to  do  so  in  this  instance  where  the  defieodaDt 
has  not  been  damnified.     In  Brown  v.  Hammond  (a)^  tbe  de* 
fendant  had  been  taken  on  a  ca.  sa.  by  s^  wrong  christiaa  namCi 
but  the  Court  suffered  the  plaintiff  to  amend.     And  in  Huff^^' 
Kendrick (b)  vfhtre  the  defendant  was  taken  on.  a  (o^fo^K- 
tumable  in  B.  R.  instead  of  C.  A,  the  Court  directed  the  wA 
to  be  amended.    Now  that  is  a  stronger  instance  than  the  piv* 
sent,  because  there  the  writ,  without  an  amendment,  would  Aav^ 
been  absolutely  void.     But  this  application  is  only  to  am^i^f 
the  judgment  and  other  proceedings  in  this  cause  j  and  it  is.tbc 
constant  practice  to  permit  amendments  where  th;:re  is  any  thing 
by  which  they  can  be  made.     In  Aface  qid  tarn  v.  Love^iff* 
which  was  an  action  for  usury,  an  amendment  was  permitted  of 
sums  in  the  declaration. 

Baldwin  in  support  of  the  first  rule.  The  defendant  M(^ 
cannot  be  prejudiced  by  the  proceedings  in  thp  Exchequer 
Chamber,  of  which  he  had  no  knowledge.  The  wjrit.  of  error 
by  the  other  defendant  was  a  mere  nullity,  and  the  plainnff 
might  have  nonpros'd  it  immediately ;  or  he  might  have  cnaijw 
Mailand  in  execution,  notwithstanding  the  writ  of  error  brougiit 
by  the  other  defendant.  As  to  th?  other  rule  for  aincndipg; 
there  is  no  judgment  by  which  this  could  have  been  amcndeik 
But  even  if  xhere  were,  there  is  no  case  in  which  an  amcndmefli 
has  been  made  in  an  execution  for  a  larger  sum  than^is  i^^^^ 
der  which  the  defendant  has  suffisred  iinprisonmcnt.  «.^^ 
not  appear  in  any  of  the  cases  cited  that  the  defendant  w^  5"' 
perscdeable  for  not  being  regularly  charged  in  MecutiQ^  ^^ 
distinguishes  this  case  materially  from  tfiiose^cited. 

Per  Curiam.  As  to  the  first  rule :  The  w^t  ojF  error  rcmj!5? 
the  record  into  the  Exchequer  Chamber,  and  till  it  ^««  ^ 
mitted  here,  there  was  no  record  in  this  Opurt;  on  wh|chj«% 
plaintiff  could  have  charged  tile  defendaxa.i'i»t  exacttUtfO*-.  ^ 
th$  question  of  amendinent, 

W  Barn.  10.  (h)  %  £h  Rif,  8 j6.  {$)  $  Btrr^  3||J'.  -     i 
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lOfi  KBMyoih  Ch.  Jj  said^  The  jcntice  of  the  case  requires  i788« 
itati  ^ti  ^uld  pcrmk  tbe  phiiiitff  to  amefid;  if  the  defendant 
JMaikmd  had  indeed  suffieved  by  the  excess  in  the  execution,  that 
might  have  vavied  the  caae;  but  here  he  had  not!  sustained  any 
damage  by  it.  Periiapa  abn«  of  the  cases  cited  go  quite  so  far  "^^d 
2A  Ae  pt^Bsenc:  but  the  prioctpk  of  them  etteods  to  this  case;  ^^^^''^^ 
thmtfofe  %  thifik  die  phlntiff  should  be  at  liberty  to  amend,  as 
theie  vi  smnedang  by  t^rhieh  the  amendment  may  be  made. 
What  tras  done  in  the  Exchequer  Chamber  is  a  nullity  as  to  this 
defendant;  but  when  the  record  is  remitted  here,  it  stands  as  a 
JAdffnent  against  him  in  this  Court. 

BBLtEKy  J.  This  case  stabds^  thus :  There  was  a  judgment 
io  this  Coiurt  against  two  defietidants ;  a  writ  of  error  was* 
brougb^by  one  of  them,  on*  which  a  judgment  was  given  in  the 
Sxcbequer  Chamber  a&ming.  the  judgment  here,  and  giving 
15A  costs.  That  therefore  is  only  a  judgment  against  that  de- 
fendant who  brought  the  writ  of  eitor  \  consequently  the  judg- 
ment in  thifr  Court  against  thia  defendant  stands,  as  it  did  before, 
unrerecsed.  And  notwidistanding  the  judgment  in  the  Ex- 
cheqpei^  Chamber  against  the  other  defendant,  we  must  take 
notice  of  what  was  originally  recovered  in  this  Court  agaSnst 
both  the  defendants.  Then  as  it  standrupon  the  record  here  as 
a  clear  sum  due  on  the  judgment  originaUy  given  in  this  Court, 
there  is  something  by  which  the  amendment  may  be  made. 
Tbeve  is  no  dsise  prebisely  Mmilaf  to  the  present ;  bitt  on  prin<* 
oiple,  tihis  is  not  to  be  distinguished  from  the  cafte  cited  in^ 
Barms:  III  that  c^se  the  plaintiff  would  have  been  liabte  Ko  an 
action  of  fake  imprisonnnent^  though^the  sheriff  would  have  beetl* 
protected  by  the  writ.  And  there  the  execution  was  hot  war^ 
canted  by  anyjjadgiment;  but.  the  Court  said  they  would  make 
it  conrcspead  with-  the  true  judgment. 

The  first  rule  was  disdiarg6d,.and<  the  second  made  idisolute. 


■'"  -^'  -^^--- 1  ^* 


Doe  on  the  Demise  of  Coobe  against  Cx^are.         M^nJa^, 

fi^  JECTMENT  foi^  eopyhdd  premises  at  Hendin^  tried  be-  An  instni' 
^  few  Lo«d  XenfM  at  the  last  sittings  at  WesHninster.  a^recm". " 

■tttapiitdtiOf  that  A^  in  cut  he  should  b»eiititkd  to  cettaiii  premises  on  the  death  of  B.^  would 
imncdiatelj  demise  the  same  to  C,  declaring  that  be  did  thereby  agree  to  Jemite  and  let  the  tame,  with 
■*stA>seqoeht  covenant  to  prodjfe  a  license  t6  let  from  the  lord,  operates  as  an  agreement  for  a  lease^ 
and'not  araii  absehstc^deQiife  («)« 

(«)  Vid.  2>M  d,  JaOeom  v-  JtihUrm^,  post.  $  vot  i<)3*  That  an  agreement,  *  fhtt  A.  shall  hold 
•^■nd  enjoy r*  if  not  accompanied  by  restraining  words,  operates  as  a  present  demise — Sicit  if  fol- 
lOMd  by  words  that  shew  the  parties  intended  there  should  be  a  future  Jcase^— and  the  whole  dependtf 
OB  the  intention  of  the  parties.    [3  Tamnt,  6$*  1$  Eatty  x8.] 

3  C  a  The 
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1 788.        The  lessor  of  tbc  plaintiffproved  paymcntof  rent  by  thcdcfcnd* 

■  ant,  and  notice  to  quit;  and  there  rested  the  case.    Thedcfcnd- 

^?i!/     ant  produced  a  paper-writing,  written  upon  an  agreement-stamp, 

CtAEiI     under  the  band  and  seal  of  T.  Tidd^  of  whom  the  lessor  of  Ac 
plaintiff  purchased,  as  foUows:  «  Be  it  remembered,  that  it  is 
agreed  this  4th  of  Octdter  l^S6,  between  Thomas  Ti^of  the  one 
part,  and  Thomas  Clare  of,  (sfc  of  the  other  part:  Whereas  Marj 
Siathamwidow  is  seisedof  or  well  entitled  unto,  isfc.  (anddcscnk* 
ing:  the  premises,  which  were  copyhold,)  for  her  life,  and  the  said 
Thomas  Tidd  hath  agreed  with  the  said  T.  Clare^  that  in  cast  h 
shall  be  seised  of  or  entitled  unto  the  said  messuage ^  is^c,  on  tbe  dm 
t         of  the  said  Mary  Statham^  he  nuiU  immediately  on  the  Jeati  /  ^ 
said  Mary  Statham  demise  and  let  the  same  to  the  said  T,  Clan 
on  the  terms  and  conditions  hereafter  mentioned ;  now  tkrefrn 
the  said  T.  Tidd  doth  hereby  agree  to  demise  and  let  unto  the  said 
T.  Clare  all,  Cs'r.,  and  all  such  copyhold  premises  as  he  shall  or 
may  be  entitled  to  on  the  death  of  the  said  Mary  Statbamt  at 
Hendon  aforesaid,  to  hold  the  same  premises  unto  the  said  f. 
Clare,  his  executors,  feTr.,  from  and  immediately  after  the  itm 
of  the  said  Mary  Statham,  for  the  full  and  whole  term  rf  21  jeert 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended, 
at  and  under  the  yearly  rent  of  la/.  la/.,  clear  of  all  taxes,  (ex- 
cept the  land-tax,)  payable  quarterly;  the  first  payment  to  be 
made  oh  the  first  quarter-day  next  after  the  death  of  the  said 
Mary  Statham.  And  the  said  T.  Clare,  for  himself,  his  exccvton, 
ts^c,  doth  hereby  covenant,  promise,  and  agree,  with  the  said 
T.  Tidd,  his  heirs  and  assigns,  to  take  the  said  premises  for  the 
time  above-mentioned,  and  to  pay  the  said  yearly  rent  in  isaDoef 
aforesaid;  and  that  he  the  said  7.  Clare,  his  executors,  tfc,f\^ 
fore  the  expiration  of  the  said  term  of  a  i  years,  shall  and  wiU  laf 
out  and  expend  the  full  sum  of  150/.  in  the  needful  and  ne- 
cessary repairs  and  improvements  of  the  said  premises ;  and  shall 
and  will  keep  the  said  premises  Ia  good  repair  during  the  sa» 
term ;  and  surrender  up  the  same  in  good  repair  at  the  end  w 
the  said  term  (accidents  by  fire,  &c,  excepted).    And  the  sai 
r.  Tidd  doth  hereby  promise  and  agree  to  and  with  the  sai 
T.  Clare,  his  executors,  tfc.,  that  he  the  said  T.^JuUi^^^ 
death  of  the  said  Mary  Statham,  and  on  his  becoming  entitl^ 
to  the  said  premises,  shall  and  will  procure  a  license  td  l^ 
said  premises  i  and  that  the  said  T  Clare,  his  exccutorSi  &V*» 
shftU  peaceably  and  quietly  have,  hold,  occupy,  and  cn]Oj 
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same  for  the  said  term  of  21  years  without  any  interruptioni  ^e.     1788. 

of  or  by  the  said  T.  IsdJ,  or  any  person  or  persons  claiming  or  ■' 

to  claim  the  said  premises,  by,  from,  or  under,  him/'  ^^?^ 

His  Lordship  was  of  opinion  at  the  trial  that  this  instrument    Clari, 
amounted  to  a  lease,  there  being  words  of  present  demise  con- 
tained therein,  and  therefore  nonsuited  the  plaintiff. 

la  this  term  Manjat  moved  the  Court  to  set  aside  the  non- 
suit and  grant  a  new  trial;  contending  that  the  paper-writing  in 
question  was  only  an  agreement  for  a  lease,  and  not  a  lease  itself, 
and  that  consequently  it  was  no  legal  bar  to  an  ejectment  by 
this  plaintiff,  notwithstanding  the  case  of  JTbeatlydem.  Tea  r. 
Buchtell  (a)f  which  case  has  been  since  doubted  by  the  Lord 
Chancellor^  in  the  case  of  Sir  James  Lawtber  and  another  v.  Lady 
Jndover  and  others  {h).  As  to  the  principal  question  whether 
diis  instrument  be  an  agreement  for  a  lease  or  an  absolute  lease, 
what  is  said  by  Lord  Ch.  B.  Gilbert  (c),  in  treating  upon  the 
distinction  between  the  two,  is  very  strong  in  confirmation  of 
what  is  now  contended  for.  He  there  says,  that  if  the  most  pro- 
per and  authentic  form  of  words,  whereby  to  describe  and  pass 
a  present  lease  for  years,  are  made  use  of,  yet  if  upon  the  whole 
deed  there  appears  no  such  intent,  but  that  they  are  only  pre- 
paratory and  relative  to  a  future  lease  to  be  made,  the  law  will 
lather  do  violence  to  the  words,  than  break  through  the  intent 
of  the  parties.  Now  here  the  intention  of  the  parties  appears 
strongly  upon  the  face  of  this  instrument  to  be  only  execu^ 
iorj.  At  the  rime  it  was  entered  into,  Tidd  the  grantor  was 
only  a  reversioner;  he  had  nothing  then  to  demise;  the  agree- 
ment itself  states  that  he  would  only  be  entitled  in  case  sf 
the  death  of  M.  Statham:  on  this  part  of  it  therefore  there 
can  be  no  doubt.  The  only  difficulty  which  at  first  view  pte- 
sents  itself  arises  from  these  words:  <<  now  therefore  the  said 
«  Tsdd  doth  hereby  agree  to  demise  and  let,"  (s^a  but  that  is 
onlyaredttcrion  of  the  antecedent  agreement  of  the  parties  into 
writing,  and  is  equally  referable  to  the  rime  when  Itdd  should 
become  possessed.  Besides  it  is  highly  deserving  of  attendon 
that  this  is  a  copyhold  estate^  and  that  to  construe  this  into  a 
present  demise  would  make  it  operate  as  a  forfeiture  of  the  estate 
to  the  lord,  no  licence  having  been  obtained  for  that  purpose : 
Whereas  the  parries  have  cauriously  guarded  against  such  a  for- 
feiture by  an  express  stipulation  to  procure  such  a  licence  when 

(tf)  Cnpf,  473.         (A)  z  Br9toM  JUf.  m  CUm.  397.  («)  3  JSm.  Ah'*  419- 

the 
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1788.    the  estate  should  come  into  possession.   And  eiren  widioitt  that 
■  strong  corroborating  reason,  in  Uie  case  of  GoodtitlidaxL  Estmck 

^ahit  ^-  ff^^y  (^)»  ^hc'c  the  lessor  agiee4  to  let  and  the  tenant  to  wnt 
CtARi.  and  take,  fffc,  and  there  was  a  clause  for  immediate  entry,  yet 
there  being  also  a  proviso  for  a  lease  to  be  ncecuted  m  fitting 
the  Court  relied  on  that  circumstance  to  shew  that  it  was  the  in- 
tention of  the  parties  that  the  instrument  should  only  operate  as 
an  agreement  for  a  future  demise.  As  to  the  case  of  Pmsurf, 
Phillips  (h)^  which  was  mentioned  by  Lord  Kmyon.zt  tkc  trial, 
it  is  not  applicable  to  this  case:  the  words  there  wcre«doA 
«« let  and  sell  for  the  term  of  three  years/*  which  clearly  cviflccd 
an  intention  to  make  a  present  demise ;  but  here  the  intention 
as  plainly  appears  to  have  been  executory.  Another  argument 
as  to  intent  may  fairly  be  drawn  from  the  circumstance  of  the 
stamp  being  such  as  is  required  for  agreements,  and  whidi  woflld 
not  have  been  a  proper  one  for  a  lease. 

Bearcraft  and  Shepherd  shewed  cause  {  insbting  that  4eR 
were  many  authorities  both  ancient  and  modem  to  warrant  Ac 
opinion  delivered  by  the  learned  Judge,  that  this  was  a  lease,  and 
not  merely  an  agreement.  The  intent  of  the  parties  was  to  pat* 
a  present  interest,  although  the  possession  was  to  oqnumencc  inp' 
turo.  The  argument  to  shew  that  this  is  an  executory  agwmcnt 
would  be  very  strong  if  ^  deed  had  stopped  at  the  reciting  pa^) 
^  which  has  been  relied  on:  but  then  it  proceeds  actually  to  gnnt 
and  let  to  the  defendant  in  words  of  present  denise  in  con•^ 
quencc  of  the  previous  agreement.  Then  notwithsttnding  the 
word  "  agreed^**  and  the  recital  in  the  lease,  it  is  in  point  of  la^ 
a  present  demise  though  the  possession  is  to  commence  »»/«*»•• 
In  Baxter  on  the  demise  of  Abrahall  v.  Bmun  {e\  wheic  *• 
lessor  «  agreed  with  all  convenient  speed  to  grant  a  lease  to  tw 
«  defendant  of,  and  he  did  thereby  set  and  let  to  him*  ^ 
*  that,"  &fr.  This  was  held  to  be  a  present  demise,  although* 
there  was  an  agreement  to  execute  a  more  complete  Icaie 
jiiHiro.  Thsit  was  a  stronger  case  than  tke  present,  hccaosc 
&ere  was  an  express  agreement  to  grant  a  lease ;  but  as  tocf 
were  followed  by  other  operative  words  of  ioHaediatc  p^ 
namely,  «  thereby  set  and  let,'*  it  was  held  to  be  a  present  d^ 
mise.  Now  the  words  in  this  instjrumeat  ait  equally  q«f>0^ 
with  those,  and  equally  shew  the  intention  of  tfce  parties  to  ^^ 

(•)  Ante,  X  voL  735.  (*)  Hertford  Summer  Assiscf  11^5*  '*^'  ^^^' 

IjpTC- 
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a  {Mtesent  demke;    Atti  tHrbugh  (he  whole  of  the  subsequent     1788. 

part  of  the  iaatraintet  the  patties  consider  this  as  an  existing  — ^ — 

term  actvaUy  created :  For  in  the  covenant  to  repair  and  pay       ^, 
tent  it  says  <<  Jtnif^  the  said  Urm/*  and  again  in  the  covenant     Clkkm. 
to  yield  up  it  says  <<  at  the  tnd  af  the  said  term  ;*'  and  there  is 
besides  ah  ind^penddit  covenant  for  quiet  enjoyment,  which  is 
decisive  that  this  was  a  tease.     Hob.  34.    So  in  Drake  v.  Mun^ 
day  (a),  where  the  plaiiitiff  «  covenanted,  granted,  and  agreed, 
^  thait  he  sfaouFd  have  and  enjoy  the  premises  for  six  years^ 
^  anil  the  odier  covcilanted,  granted,  and  agreed,  to  pay  aq 
«  flnhual  tent,''  it  was  held  to  ainouht  to  a  le^se,  and  that 
dib  wt>rds  were  sufficient  b  make  a  reservation  of  rent.    The 
prlttciptb,   which  governs  di^se  cases,  is,  that  where  there 
ift   ti  #t{tten  jigreement  between  the  parties,  and   the  one 
vrfiD  hts  the  idUpOsition  of  the  land  agrees  that  the  other 
shall  faftve  it  fei  a  certain  tern,  and  on  certain  conditions,  and 
the  other  agrees  to  take  it  on  those  conditions,   there  it 
operates  as  a  fease  to  bind  the  parties.    Therefore  ih  Tudtde 
t.  Esiex  {by,  Where  tfa^  plaintiff  ^tbmlsed  and  dgreed  that  the 
di^fehdanc  b^ent^  cctapant,  d  gatiderety  certain  lands,  b'r.,  the 
Court  determined  that  tho^  were  perfect  words  to  give  the  in-* 
terest ;  notwithstanding  there  was  also  an  express  agreement  that 
a  lease  should  be  executed  mfuturo.     Maldort%  case  (r)  is  even 
CdnsideraUy  stronger  than  the  prfcsent.    There  one  said  to  an- 
othler,  <<  you  shall  hate  a  tease  of  my  lands,  paying  therefore  10/. 
^^fe¥  0MM.  .*  make  a  lease  in  writing,  dnd  I  will  seal  it.''    This 
was  agre^  to  be  a  ^odd  lease  by  |>aroli  though  it  were  not  re- 
din:;ed  td  writing  $  and  that  the  making  of  it  in  writing  was 
fcut  for  further  assomnoe.    That  was  before  the  statute  of 
firsods;  bbt  it  is  an  authority  to  shew  that,  if  the  same  agrect 
iflent  Had  been  now  rbduced  to  writing,  it  would  be  good.  The 
tat  stited  too  in  By.  125;  pi.  44.  is  peculiarly  applicable  to 
the  ^itamt^  for  thUe  one,  who  was  seised  of  a  reversion,  ex- 
pdetaitt  tbik  d&e  determination  of  ah  estate  for  life,  granted  to 
A,  aftdr  the  death  of  his  tenant  for  life,  that  the  land  should 
remain  to  him  for  20  years  afterwards }  and  that  is  said  to  be 
a  haM.   'The  covenant  to  procure  a  lease  cannot  vary  this  case, 
for  that  b  like  a  covenant  in  the  case  cited  to  do  something  in 
future  for  further  assurance.    The  only  instance  in  which  the 
emtniry  hts  been  held  is  in  Sturgeon  v.  Painter  (d)  s  on  the  au- 

(0  Cn.SUm.%^miMinr,  fl.  (J)  Ni^^  IS8. 

thority 
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1788.   tfaority  of  which  the  case  of  Estwici  and  Way  {a)  rests;  where 

■-  it  was  held  that  though  there  ^re  words  of  present  demiie,  yet 

^?',     if  the  instrument  also  contain  a  clause  for  a  lease  to  be  executed 

agmtiut 

Clakc.  infuturoy  that  destroys  the  present  demise  by  shewing  the  mtent 
of  the  parties  to  have  been  only  executory.  But  the  case  in  Noj 
was  cited  in  that  of  Baxter  and  Browne  (b}f  and  no  stress  was 
laid  on  it  by  the  Court,  who  decided  the  other  way ;  tfaeiefere 
it  must  be  taken  to  have  been  over-ruled.  And  as  to  the  ob- 
jection to  the  construction  contended  for,  that  if  this  be  taken  to 
be  a  lease,  it  will  work  a  forfeiture  i  that  cannot  be  made  by 
any  person  claiming  under  the  copyholder;  and  in  2  Mei,  79- 
that  sort  of  objection  was  over-ruled.  Then  in  respect  to  the 
stamp  being  such  as  is  generally  used  for  agreements  ttnlyi 
that  can  never  alter  the  legal  operation  of  the  instrumenti  if  in 
point  of  law  it  is  a  lease.  And  if  it  cannot  destroy  the  openr 
tion  of  the  deed,  it  can  have  no  effect  on  the  intention  of 
the  parties.  But  even  allowing  this  to  be  only  an  agreement, 
under  which  the  defendant  has  since  actually  taken  possession, 
according  to  the  case  of  JFbeatly  dem.  Tea  v.  Buchi£{c)t  ^ 
plaintiff  who  claims  title  under  the  same  person  who  made  it, 
cannot  recover  the  possession  f|t>m  the  defendant. 

The  further  consideration  of  this  case  was  adjoomed  on  ac* 
count  of  the  lateness  of  the  day.     And  now 

Lord  Kemtom,  Ch.  J.  without  hearing  the  counsel  on  the 
other  side,  said,  that  havmg  consulted  with  the  other  judges, 
he  was  clearly  convinced  that  he  was  mistaken  in  the  opmion 
which  he  had  held  at  the  trial ;  and  that  they  were  all  of  opi- 
nion that  the  instrument  in  question  was  an  executory  agree- 
ment only,  and  not  a  lease,  for  two  reasons.  First,  Because  u 
this  were  held  to  be  a  lease,  a  forfeiture  would  be  incur- 
red  i  whereas  that  would  be  contrary  to  the  intent  of  tbc  pi- 
ties, who  have  cautiously  guarded  against  it  by  the  inserOOB 
of  a  covenant  that  a  licence  to  lease  should  be  procured  from 
the  lord.  And  secondly.  The  stamp  is  conformable  to  the 
nature  of  an  agreement  for  a  lease,  and  not  adapted  to  an 
absoltite  lease. 

Rule  absolute  (4 

W  Ante,  X  vol.735.  '     W  %BltK.gn.  (#)  C»ii5^47l- 

(rf)  This  came  wu  tried  again  at  the  Sitdngi  after  thia  Term,  wben  i  "^'^  ^ 
given  for  the  plaintiff;  and  Lord  JCtjvjpm,  Ch.  J.  before  whom  it  wti  tried,  *^^ 
ix  was  the  opinion  of  all  the  Judges,  that  the  rule  in  f^mity  den.  Tm  ▼•  M»(^ 
C9wf,  473.  at  all  events  could  not  ettcnd  to  the  ctK  of  «  puidiiier. 

BacHA»A« 
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^,     ,    Buchanan  against  Parnshaw.  ^  .  _,^       Mc^d^, 

rpHIS  was  an  action  on  the  warranty  of  a  horse  against  the  if  a  hone 
•*•   seller,  tried  before  Gnae^  J.  at  the  Sittings  after  hi8t  JJ^»*J|^^ 
term.    The  circumstances  of  the  case  were  these  ;  the  horse  'tion  be  wv 
was  sold  at  a  public  auction^  warranted  six  years  old  and  sound,  .q^qj^  ^^ 
'  and  one  of  the  conditions  of  the  sale  at  the  auction  was  that  the  '^J^  .^ 
purchaser  of  any  horse  warranted  sound,  who  should  conceive  be  om  of 
the  same  to  be  unsound,  should  return  him  within  two  <lay*> ^frflllae 
otherwise  he  should  be  deemed  sound.    Ten  days  after  the  sale  ^t  hei^ 
the  plaintiflF  discovered  that  the  horse  in  question  was  twelve  ,ouiid  un- 
years  old,  and  then  the  defendant  refused  to  receive  him ;  and  la».»«ura- 

*  ed  in  two 

the  plaintiff  sold  him.    It  was  proved  that  the  horse  was  twelve  cUyi ,  this 
years  old :  But  the  jury  were  of  opinion  that  the  plaintiff,  by  ^^^^ly 
not^  returning  the  horse  sooner,  had  made  him  his  own,  and  to  the  war- 
gave  a  verdict  for  the  defendant.    And  a  rule  having  been  ob-  [^Udoen. 
tained  to  set  aside  that  verdict.  Therefore 

wncfe  ■ 

Erskine  now  shewed  cause,  and  observed  that  the  plaintiff  had  horte  aold 
precluded  himself  from  rescinding  the  contract  by  selling  the  ^l^*^  * 
horse.   Besides,  by  one  of  the  conditions  of  sale  the  horse  should  wu  disco- 
have  been  returned  in  two  days:  and  though,  strictly  speaking,  !»  years 
soundness  did  not  apply  to  this  case,  yet  the  spirit,  of  the  condi-  ^^J^^^ 
tion  was  that,  if  a  purchaser  found  any  objiction  to  the  horse,  he  sale,  and 
should  return  him  within  the  time  limited.  "dStxtA  to 

Bearcroft^  in  support  of  the  rule,  insisted  that  the  condition  ^"^J^. 
of  sale  was  not  applicable  to  a  case  like  the  present    Where  a  to  tike  him, 
horse  is  objected  to  as  unsound,  it  is  extremely  material  that  he  jfj^^  ^^ 
should  be  returned  within  a  certun  time,  to  prevent  all  disputes  •»  action 
respectmg  the  time  when  the  horse  became  unsound;  because  if  ^ta^d 
no  objection  were  to  be  made  on  that  account  till  a  long  in-  ^y  the  boy- 
,  terval  had  elapsed,  the  unsoundness  might  perhaps  be  occasioned  the  seUer, 
in  that  interval.    And  it  is  for  that  reason  that  it  is  made  a  con-  *?t.^ 

ngnt  to  re- 

dition  of  sale  at  all  publilc  auctions  that  the  horse  if  obiected  to  cover  is  not 

'  aficted  bv 

as  unsound  shall  be  returned  within  a  short  limited  time.    But  hu  haviog 
ndtfaer  the  terms,  nor  the  spirit,  of  the  condition  extend  to  a  f^  ^i 

bcnrse  after 

case  like  the  present.    And  with  respect  to  the  plaintiff's  selling  offering 
the  horse;  he  was  discharged  from  the  obligation  of  keeping  him  ^J^f 
by  the  defendant's  refusing  to  receive  him.  —See 

A^xilii,  J?.  BU  Rtp.  C.  B.  17.  that  where  a  horse  has  been  sold  m^arrmdtd  mutd^  which  was  unsound 
jt  the  time  of  the  sale,  the  seller  is  liable  to  an  action  on  the  wamn^,  without  either  the  horse 
heiof  returned,  or  notice  given  of  the  unsoundness. 

Lord 
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1^88%        Lord  Kenyon,  Ch.  J.    There  is  no  doubt  but  that  the  defend- 
*r-i    ^  ant  ought  to  have  taken  the  hone  again.    The  question  toma  ofi 
^^^'    the  meaning  of  this  condition  of  sale ;  and  I  am  of  opinion  that 
^md    it  must  be  confined  solely  to  the  circumstance  of  woouadneu. 
There  is  good  sense  in  ma^kin^  sndi  ^  csmditioA  at  puMil^  «ile9; 
because^  Kiotwithstanding  aU  the  cars  Aat  can  be  taken^  Aanjr  «r- 
cidents  may  happen  to  die  horse  between  the  txtne  of  safe  ami 
the  time  when  die  hone  may  be  returned)  if  m  dm^  i9«ft  Knlir^ 
ed.    But  die  cirottostahce  of  the  age  9f  the  hone  is  nelbiMii 
to  the  name  difficulty.    This  is  VbisMott  a  ividkt  against  cfi« 
defit6« 

Ptr  Ct$rmm^  R«fe  absolute. 


iVMr*a4tli.  • 

whw*  11     npROVER  for  the  value  of  srtne  ehh  trees  which  had 

^^°"      ^   been  gprotMng  oft  a  oojyyfadd  estate  in  die  manor  of  jfi- 


Srtifile^o  *rt^*^,  of  whteh  the  UAop  of  Chkbtttn  was  lort,  which  ( 

A  AM  «nd    die  plaindff  was  entided  to  in  r^ht  of  his  wifei  whote  admit. 

and^  ha*   ^^^^  ^  ^  ^^"^^  <>^  ^^  ^^^^'  m^MtfhbUfobirundhtrbun 

BO  tHMi^r  ofy*^  ijE^^^  ih)$Si    Upon  a  rule  to  shew  cause  why  the  vetdiei 

tibr&d"to  ti4idi  had  bets  givta  for  die  iMmiff  should  not  be  sdt 

S*  wC    ^*^^  *"^  *  "^^  ^"**  granted,  Ldid  Liugihtougi^  befall  whom 

in  of  the     the  cause  was  tritd  at  die  lait  Assizte  fbr  Sussat^  reported  the 

^^^^t  cTideilM  as  ioHows.    The^plaimiff  daHed  Ovryftfai,  the  Ushofiri 

timber        wtoiwsitd,  wfao  pTmrad  Aat  the  WM  Ifl  quesdoft  had  been  tM 

ST^T  down  by  the  phmtiff *,  that  tb^  bishop  had  brfcM  gHeh  him, 

Ovmitn,  ordesa  tvcttl  tlmm  dow*,  but  hef6#e  he  gbt  fflae  Ad 

pkdnd£F  had  done  tti(  but  htf  htfd  sailed  thrift  Ibi"  the  bEshoj>i 

«nd  wM  them  to  did  d«femiaiit  fef  ^7/.  wh<y  aitiiiM  diete 

away*    Hesadateodsialmhidcmdttibtfrfor  thebfifebptlpoii 

dm  copyhold  lands  of  dd«  mmt^  im  MAg  copyfaoht  of  afri 

hetitanoe^  and  diit  die  ouMH  Mil  dMit  a  ^pfhtA^  ftf  Kft^ 

as  die  ptamdff  was^  had  Ao  flight  e»(«ttt  dihber.    Kapt^baftid  hf 

anodMT  vinraess^  dMdi«  fuhet  of  thd  plaintiff's  #ife  Bad  eM 

dmber  off  diis  esiatv^j  yem  ago^  btt  h  Wft&  A6t  knd#n  irhat 

became  of  it.    And  a  Aixd  #itneM  Whohftd  kMWti  tte  fitenof 

40  years,  said,,  that  94  years  ago,  he  had  bought  36  dim  of  the 

tame  persoft,  which  were  felled  upon  this  estate.    In  an#wer  to 

which 
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wUch  the  defondaiit  caUed  Ovendm  ft  second  dme  to  pfote  that  1788. 
itt  1771  the  bbhop  had  taken  trees  growif^  on  the  oopyfaold  of 
one  JkBfrrktp  who  was  ft  copyholder  for  life,  which  trees  had  been 
sold  to  the  last  witims»  but  the  latter  observed  that  Jlfflrn^  was 
either  dead  or  dying  at  the  time.  The  jury  found  a  verdict  for 
the  phiotiff. 

Brfkiftf  obtained  a  mle  to  shew  cause  why  the  verdict  should 
not  be  set  aside  on  two  grounds:  ist,  That  the  custom,  under 
which  the  plaintiff  claimed,  was  Sad  in  point  of  law;  and  idly. 
Even  if  it  were  good,  that  it  was  not  supported  by  the  evidence. 
Rous  now  shewed  cause,  and  admitted  that  a  copyholder  for 
life  only  was  not  entitled  to  cut  timber;  but  contended  that 
where  a  copyhold  estate  descended,  as  in  the  present  case,  from 
the  ancestor  to  die  heir  in  succession,  though  granted  for  diree 
lives,  the  copyholder  may  establish  such  a  right.    In  this  case 
theestate  was  granted  to  the  plaintiff's  wife  and  her  heirs,  and 
was  renewable  as  the  lives  dropped ;  so  that  it  is  qud  an  estate  of 
inheritance.    In  Rowtis  v.  Mason  it  was  held  that  a  copyholder 
for  Hfe,  who  by  the  custom  had  power  to  nominate  his  suc- 
cessor, might  cut  timber,  car  il  4st  quasi  un  copyholder  en  fee. 
1  RolL  Abr*  $60.  pi.  1 8.  cited  in  Oo.  Car.  «a i,  {a).    This  deter- 
mination was  made  on  a  principle  of  policy;  because  if  a  co- 
pyholder, who  has  the  power  of  renewing  his  estate  after  the  three 
lives  fall  in,  had  not  the  right  of  cutting  timber,  it  would  put  ft 
total  stop  to  the  growth  of  timber  on  all  such  estates.    And  in 
CAoMrell  v.  RandgM,  1  Lev,  ar*  it  was  held  that  the  widow  of 
a  copyholder  for  three  lives  was  entitled  to  her  free  bench.    In 
tktt  case  of  a  feoehold  estate  granted  to  a  man  and  his  heirs,  but 
determinable  on  any  contingency,  >;  g.  the  faffing  in  of  three 
lives,  there  can  be  no  doubt  but  that  such  a  grantee  has  an  estate 
of  mheritftnce  widi  all  its  incidents,  and  among  others  the  right 
of  cutting  timber.    By  analogy  therefore  in  such  a  case  as  the 
present,  triiere  the  plaintiff  haa  qud  an  estate  of  inheritance,  and 
which,  dbottgh  determinabte  on  Kves,  is  renewed  afterwards  and 
continued  in  it^wkmn  to  the  heirs  of  the  grantee,  the  grantee  is 
entitled  to  simtbur  pcivU^es.    On  the  second  ground,  it  is  suf- 
ficient to  say  that  there  was  evidence  on  both  sides,  and  the  jury 
have  ateeady  exercised  their  judgment  upon  it. 

The  counsel  in  support  of  the  rule  were  stopped  by  the  Court. 

(tf)  This  case  U  more  fully  reported  in  x  Brownl.  139.  and  %  Bnwnl,  85. 

Lord 
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1788.        Lord  Kenton,  Ch.  J.    Hiis  cue  is  strongly  against  tk  pbio- 
>  tiffy  both  on  the  law  and  on  the  facts.     The  plaindFs^ounad 


^Kft '*   has  been  obliged  to  assume  as  a  ground  of  his  argument  dut 
^t^st     which  fails  him^  namely,  that  this  is  qud  an  estate  of  inheritance; 
*'"®^'   and  it  has  been  argued  as  if  the  tenant  had  a  power  of  compd- 
Ung  the  lord  to  renew  after  the  dropping  in  of  the  lives.   Sudi 
was  the  first  case,  which  has  been  cited  by  the  plaintiff's  coun- 
sel ;  where,  as  the  tenant  had  a  power  of  nominating  hb  succes- 
sor, his  estate  vras  qud  an  est^fS  of  inheritance,  and  then  bj  an- 
alogy they  borrowed  the  rules  of  the  common  law  relative  to  es- 
tates of  inheritance.    But  in  the  present  case  the  tenant  has  00 
such  power ;  and  therefore  the  argument  does  not  applf.   Nei- 
ther does  it  follow  that  the  custom  in  thiacase  can  be  supported, 
because  the  widow  of  a  copyholder  for  lives  may  be  entitled  to 
her  free  bench :  the  privilege  of  free  bench  does  not  shew  it  to 
be  an  esute  of  inheritance;  for  a  copyholder  for  life  vaaj  hxn 
in  some  instances  such  an  excrescence  growing  out  of  his  estate, 
though  generally  speaking,  the  tenant  of  such  an  esute  has  not 
Therefore  I  am  of  opinion  that  the  custom  attempted  to  be  set 
up  in  this  case  is  against  law,  and  cannot  be  supported.   But 
ttpon  the  second  ground  also  I  should  have  thought  the  case 
clearly  with  the  defendant.    For  the  evidence  given  in  support 
of  the  custom  is  extremely  weak,  when  compared  with  that 
given  against  it. 

AsHHURST,  J.  without  entering  into  the  question  of  law, 
was  clearly  of  opinion  that  the  verdict  was  against  die  weight 
of  evidence. 

BuLLBR,  J.  I  agree  with  my  Lord  Chief  Justice  on  both 
points.  The  custom  cannot  be  supported  in  point  of  lav.  And 
«  if  it  could,  it  was  incumbent  on  the  plaintiflF  to  prove  that  cus- 
tom, because  his  title  rests  solely  onit;  but  there  is  no  tq»Bhrhm 
in  the  evidence  given  at  the  trial.  It  may  be .  true  that  one  of 
the  tenants  may  have  cut  timber,  and  the  lord  not  know  of  it: 
but  in  the  contrary  instance  it  appears  that  the  lord  actually  took 
away  the  timber  and  sold  it.  And  one  act  of  resistance  is  much 
stronger  than  many  acts  of  cixercisc  without  notice. 

G&osBi  J.  of  the  same  opinion. 

Rulcabsolfl^ 


Vol 
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Doe  on  the  Demise  of  Crisp  against  Baeber.         ^^^STaSh. 

THE  lessor  chimed  a  rectofy-honae,  &V.  by  lease  from  the  A  kase  of  t 
rector  for  2i  years,  dated  the  a7th  March  \']%6.    In  the- house, && 
July  following  the  former  tenant,  the  rector,  and  the  lessor  of- Jj^J^°' 
the  plaintiflF,  had  come  to  an  agreement,  on  issuing  a  writ  of  pos-  void  by  15 
session  under  an  ejectment  brought  by  the  lessor  and  the  rector,  by^hj/ooQ- 
tfaat  the  lessor  of  the  plaintiff  shouldhavethepossession.  At  Ladf^  ^^^ 

«  *»vt  ..  .^,  ,:fof8o  days, 

iofj  1787,  the  lessor  received  possession  from  that  tenant;  and  m  of  which  a 

August  1787  he  paid  the  rent  up  to  ^Lady^  1788,    On  the  J^°^^ 

17th  of  March  1 788  the  defendant  entered  without  any  colour  of  advanuy. 

title.    There  were  two  demises  in  the  declaration ;  Ae  one  on  ^  iS^-" 

the  6th  of  April  1787,  and  the  other  on  the  17th  March  1788.  tionbetweea 

On  the  trial  the  defendant  relied  on  the  13  Eltz.  c.  ao.  which  deed""  by 

enacts,  "  that  no  lease  of  any  benefice,  lie  or  any  part  thereof,  ^fj^j,^ 

shall  endure  any  longer  than  while  the  lessor  shall  be  ordinarily  lessee  cao- 

resident  without  absence  above  fourscore  days  in  one  year ;  l^"!!^ 

but  that  every  such  lease  immediately  upon  such  absence  shall  ejectment 

cease  and  be  void.^    The  rector  in  the  present  case  was  wholly  ^!^er* 

resident  in  another  place.    A  verdict  was  found  for  the  defen.  J^^J^^"" 

dant,  with  liberty  to  move  the  Court  to  set  it  aside  and  to  enter  my  title 

a  nonsuit.    And  a  rule  to  shew  cause  having  been  obtained,        [^x  ]^^ 

DayrM^  Coif,  and  Galh^  now  shewed  cause ;  and  contended  ^^. .  ' 

.       1  r  v^r.    >   f        «      ,   1     «         a  Ibid.  467. 

that  even  supposing  the  statute  of  EltzabM  rendered  the  lease  CMyoaPn 

void  as  between  the  parties  themselves,  yet  a  tjurd  person  had  \^)^^ 
no  right  to  quesdon  it,  and  particularly  a  stranger,  who  had  not  $s*-] 
even  a  pretence  of  claim.  Evt n  as  to  the  rector  himself,  the 
sutute  does  not  require  such  a  construction  as  should  make  the 
lease  void  without  any  notice.  But  even  supposing  it  void,  it 
became  so  at  the  end  of  the  first  80  days,  and  then  the  proceed- 
ings under  the  writ  of  possession  in  July  1786,  and  the  accept- 
ance of  rent  in  August  1787,  would  efther  of  them  amount  to 
a  re-demise.  In  a  common  case  between  landlord  and  tenantj 
the  very  permission  to  continue^  in  possession  would  be  con- 
strued to  make  the  lessor  of  the  plaintiflF  tenant  from  year  to 
year. 

Nevmham  and  Balguj^  in  support  of  the  rule,  were  stopped  by 
The  Courts  who  declared  they  were  sorry  that  such  a  possession  a$ 
that  of  the  defendant  should  find  a  shield  from  an  act  of  parlia- 
flOQity  the  policy  of  whkb,  whatercr  at  was  at  the  time  whcA 

8  k 
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l788i    it  was  passed,  might  now  at  least  be  much  ^oubtcd.    That  ac- 

.-  cording  to  the  maxim,  expressum  foot  cessare  tadtuntj  die  lessor's 

^,rf     title  uwlcr  the  lease  exckidcA  the  8iigge9A»ef  ar  stibscq«Mdc- 

^^*»*»-    mise.     And  even  that  would  be  equally  void ;  since  the  act  of 

pnrluneDt  would  affect  afacol  demiae  as  BMick  at  a  dente  hj 

deed.    Aii4AcMft«c»thoiighAcdcfiwd»twa£astK^ 

ftWBoag-doei,  the  plawliff  eouU  not  «KCov<r  in  this  acdsa 

iUk  absolute  Cm  eQOcring  ^Msoiu 


,55^*^  HoRwooD  against  SsaiH. 

'^•*^'-  26.14. Cruz  , .  . 

The  owner  HpROVER  for  sheep,  tried  at  the  last  Summer  Assies  w 

S«fpro.  Oxfordshire,  before  P^rryw,  Baron,  when  a  verdict  was 

secttting  the  fountf  for  the  plaintiff,  subject  to.  the  opinion  of  this  Court  on 

S^iSion,  the  foUbwing  case.     On  the  29th  of  June  1787,  the  plaifloft 

SJa^lhT  ^^°  *®  *  farmer  anJ  grazier  in  Northamptonshire,  had  dgttccn 

^iJ^rf*^  shcc^  stolen  from  his  grounds  there.     On  the  6th  of  Ja/j  i7*7» 

^;^^„  the  defendant,  who  is  a  grazier  in  Middlesex,  bought  dicciglit«n 

the  perion  sheep  in  Smithfield  market  of  a  Mr..  Parrot^  a  salesman,  at  a  fair 

ri!!;!^*;*  price.     On  the  1  7th  7«/;^  1 787  the  plaintiff  gave  the  defendant 

tUTrJnd    "*^^^^^  *^^  '^^  ^^^P'  ^^^^  *^^  ^^^"  ^°""^  ^  ^  defendants 
^d  them     ppssession,  had  been  stolen  from  him,  and  he  demanded  them 
S^cS"  ^Ke  defendant,  who  refused  to  deliver  them  up.    A  person  of  *« 
*iiotwith- *    name  oTBaieman,  who  stole  the  sheep,  was  apprehended  on 
wier"gBve  17th  JuJy  1787,  the  cominission.^ajr  of  the  Summer  As8i2»' 
rfdierob!    ^^^^  ^^^^  *^  Northampton ;  and  the  justice  who  committed  mm 
bery  whUe    bound  the  plaintiff  to  prosecute  generally  at  the  next  Assizes; 
gfy^"j"  the  plaintiff  did  not  at  that  Assizes  prefer  his  indictrntrnt,  and 
non—See     ^  felon  was  then  discharged  by  proclamation,    iix  ^"^   j 

Parkers.  ,  .  ,.     ,  .  ,  1       „*inn.  at  the 

Pah-ia,  1 788,  the  man  who  was  so  discharged  by-  groclamanoi* 

?75!iLttf  Summer  Assizes  1787,  was  again  apprehended,  ^"^^V^^jum 

goods  be  Assizes  1788  the  plain  tiff  prosecuted  and  capitalljiSrConvu:te 

from°S?by  ^^  Northampton,  where  he  was  afterwards  executed  for  ^[^ 

fraud,  and  fence  of    which  the   plaintiff  convicted  him.     I^  ^^  ^j 

^^lihout  1 787  the  defendant  sold  the  sheep,  which  were  of  the  v      ^^ 

notice,  and  1 8/.. bccausc  they  did  not  thrive.    Thedefcniint  had  flotic^ 

A,  prosecute  *  •  «  hgiOv^ 

the  offender  thc  conviction  of  Bateman  oti  tUc  plaintfff's  prosccuu«»* 
S)^nd"    t^c  action  brought. 

gctposses-  . 

lion  of  bis  goodKJ2;(tbaipa«Dee)  may  nalMaiKtrMMrilMUilWi.    {j^rtiB^i  PlSiy  J^0t 


m  THK  TirBKWrJfiw'W  X«44-<li?  C^BCWJQE  III.  TJf 

.  4(1^  foe  4c  R^ufi;  resl^  Im  atfgflB)^^  ^"fi^ 

dpna;  ist^  T^a|  t|ic  plaU^¥i»ri^t}cd  to  rpstitiUioAwcitheD 


iq  qjccK  or  in  ibOuj^.    ^^lljb.  Thiil  the  d^endaot  wm  mpoiiN  ^'^^'^ 
^jl^l^  U)  l^m..    Ai4  341^9  That  tbMi)i««8  the  pt^pftr  (omt  of    Smira* 
^tioot  aad«c  a^  the  cir«.ut|isUiicea.  of  th«  caae.    Fiait,  Th«  j^^^^,^^^^^^    y^ 
pUuat^'s.  claim  to  rt$t|ttttioa<M  fawdtd  upoa  the  2x  ifr  8;  yTT^^/^r,  ^ 
c^  ii^.ji^^Iu(;b.diTeqt»  t^fit  gpocfai.  aKden  fihall  be  restored  to  ^<^  ^      ^        '  '^^ 
tl^  owner,  uppn  cer^n  G9!ndition8»  namely!)  that  he  shalLgiitt^  /      ^^^^.tovi 
or  i^pqure  evidence,,  agmat.  die  fcloa,  and  that  the  fidoft  be     ^ /-/fy^^^^/^' 
prosec^^ed.  to  couviqtiqi)    t)^npqf]^     Upon,  pcrfbimanoe   t&\^^ 
tl^csc,  thfi  ^tol  the  owucr>  which. ma  befot*  suspended/'^'"/"  ^'j^*'"*:^ 
bcppqaca  perfect  and  abttolutc^   now;  botfr  theao  conditioDe  ^  ^^''^ '  ^• 
i^erc  satisfied  in;  thU  bataiM)e«     The  only  (ri]jection  which 
a^v.blE;,lsa9edi99  tba^tfre^b  sutt  isva«  neoosaary  to  be  idqwed 
iptOj  aad  ahewnu  under  the  st^ttotC:  aa  at  common  law;  bat 
tJfflKl:  is.  a  gre$tti  ^^renqe  he^vieea  the  two:  cases*    In  the 
latter^it  ^ira#  alvfaf^aii  obje$3(^o£  inquiry,  and  tiU  foand^  it  is 
do,ubf9d  bjf;  mc^  authors,  whither,  tibc  appeUant  could  have 
bad,  r^^lituftiooi;  bujt  undcfi  the  statute  it  does  not  appear  that 
tl^.Qourt  h;|ye.ai)y  dispr«(i<gtti.  to*  inquice  into  fresh  sisit;  nor 
cpffld,  t^.juiTytlw^:  d<^e  so  at. the.  trials.   The  words. of  the 
statute  are  d^ci^iv^  uppn  this  bead,  which  declares  that  the 
owA^i.  op  pi^tof  of  the  abcvve-mcniioned  conditions^  shall. be 
rest^iB^,t9^bi9:goQ49;  thi% is* a. aMbstaotiye  danse;  and  aajtathe 
dheecdons  for  isffi^ing  the  ^t  of  restitution,  thatisonlf  as.to 
'  the;  n^anner  of  regaii4ng.pQ«l09sipnk  which  is  tcbbein  likeiDannes 
^.thoMgh.thf.felf^  hadbeenrCOikV«0^.atthc  suit^f  the. pasty 
on  appeal-    a  In4*  7i4«  is  in  p^ioi,.  where  Lord:  G9ki%.  en«sne« 
rating  the  exceptions.to  thei  general xidCt.  that  aisa^  in  nnrhet 
K^fft,  shaU  be  bKidipg  li^pon^the  gOflKla  soU^  nmtiona  jtfae  la^ 
.  tt^cf^iaquesfioH^.a^.it.waft^t  cpmiaMNilaw:  where,  if  ithcikii^'is 
Qp^er  h^d^sfizfld  goo^to  v^mn ;a  fdon^aad  afterDiraf ds  iti^  theai 
ia.msi^k(i.t^ovei;;^berprA.  the:  felpo^.  w«ie  coMtwctcd^  yei  if  thtt 
^wper  i^^de^ir^sh^sAib  and:pjK>seoii^d  the  fetooot^.  Gowtcdonv 
tbPiking^c^t^S^  m.9k^jhin»i  resUtu^iqa*  of:  the^go^    And.theo 
sgfSfiiji^ng  of  the  %\  i/^  8.  c.  i  ttvi9r>thc:8ame.chii»e|.  heiadds.ia^ 
tjb/^,  origins  <^Nlo^th|;$e..ab99toi^wjf:^fav  restittttioof  upow 
t^ei^ei^gjyepj^upps  th^|ii:|»  there  needethmo fresh  soiiito 
hp ji^^djjfi  .af,wc^.ta»w>y'niieiieiic?.''    i.IUiiP.  C.  5444 
tether. car^^.hP  <4tif^Pled»  that  the^felani warn  dischaigad  hji 
flff^liifDf^\ipn  9t.,^£mAAWm  nfterihehdLbeen taken ;  for  that 
^f^Kiwiillb?!  tqppQMi  YcteiMi  af<|lpa£(lal.discharge,^  Jt  Inigfat 

happen 
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1788.    happen  from  various  circumstances,  over  which  the  prosecutor 
'  had  no  control  j  as^  in  the  present  case,  where  the  felon  was  ap- 

^^mhiT  P'fc^'^ded  after  the  grand  jury  were  discharged.     However,  if 
Smith,    the  Court  have  no  discretion,  it  is  immaterial  to  consider  this 
point;  and  it  appears  clearly  that  there  is  no  limitation  fixed  by 
th^statute  to  the  conviction  ;  nor  can  the  Court  at  any  time  re- 
fuse the  writ  of  restitution  on  that  account.     Indeed  it  ofbcn 
happens  that  the  grand  jury  reject  a  bill,  where,  under  the  cir- 
cumstances, it  is  probable  that  sufficient  evidence  cannot  be  pro- 
cured at  that  time.    But  even  supposing  that  fresh  suit  were  in. 
quirable  into,  yet  as  at  common  law  if  ordinary  diligence  were 
used,  and  the  offender  were  prosecuted  within  a  year  and  aday^ 
the  party  would  have  been  entitled  to  restitution  according  to 
I  Hide  P.C.  54$.  ^.,  the  same  answer  may  be  given  in  the  pre- 
sent case.     But  it  is  enough  to  say,  that  the  words  of  the  statute 
are  directory,  and  allow  no  latitude  of  discretion  as  to  issoing 
the  writ  of  restitiition  after  the  felon  is  convicted  by  the  party: 
and  the  construction  upon  this  statute  has  always  been  huge  and 
liberal,  as  being  highly  beneficial  to  the  public,  and  conducive  to 
the  security  of  personal  property ;  according  to  which,  executon 
and  administrators  have  been  held  to  be  included,  though  not 
named  in  it.     Bendl.  87.  6  Co.  80.  3  Inst.  242.  is  to  the  same 
effect  \  and  there  Loid  QAe  adds,  for  a  reason,  that  it  is  a  bene* 
ficial  law,  and  giveth  a  more  speedy  remedy  to  the  party  robbed 
than  the  common  law  gave  byway  ofappeal,  and  therefore  ought 
to  be  construed  beneficially.  If  the  defendant  were  liable  to  make 
restitution  of  the  goods,  provided  they  had  remained  in  his  pos- 
session, there  is  no  objection  to  the  recovering  in  value*   Harier^ 
fi/s case  cited inCro.  Eliz.  661.    Harries  case,  Ney  iz8.  where 
money,  the  produce  of  the  goods  sold,  was  restored,  after  convic- 
tion, to  tlie  owner,  although  by  the  words  of  the  statute  the 
goodSf  fsfc.  are  to  be  restored.     Dodderidge^  J.  in  2  Bulst.  210. 
says,  the  same  had  been  so  held.     And  Ridk^  Ch*  J.  was 
of  the  Mme  opinion  in  St^Sj  347.  4  Blacks  Com*  362.  and 
GMgbtly  V.  Reynolds^  12  6.  3,  are  in  point.    Secondly,  The 
defendant  had  never  any  property  in  these  goods  as  against 
the  plaintiff*,  nor  the  legal  power  of  disposing  of  them  either 
before  or  after  notice  of  the  robbery  and  the  identity  of  die 
property.  The  property  wasnevei:  absolutely  devested  from  the 
plaintiflF  for  a  moment  by  the  sale  in  market  overt,  either  bj 
common  law,  or  since  the  statute,  in  the  event  which  took  place, 
a  )hst.  714.     I  Hah  P.  C  543.  2  Bloc.  Cm.  449.  Burgess  v. 
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C$niy^  Trem.  P.  C.  314.  Kd.  48.  I  Hawk.  P.  C.  248.  /.  49.  lyM. 
last  edition.  If  the  property  never  were  devestedy  the  defendant  — — — 
could  have  no  right  oyer  it.  Every  person  who  bays  goods  in  ^^^^^ 
market  overt,  makes  his  purchase  subject  to  the  hws  of  market  8mitb. 
overt.  Amongst  others  the  purchase  must  be  subject  to  the  pos- 
sibility of  the  goods  having  been  stoleni  and  the  legal  conse- 
quences there<rf'.  And  the  reason  given  by  Lord  Cake  and  Mr. 
Justice  Bkchshm  is  a  sound  one ;  a  person  even  in  market  overt 
may  or  may  not  buy ;  it  is  a  matter  ql  election,  and  although  he 
flMy  be  an  innocent  purchaser,  yet  ante  omnia  spoKctus  Mei  ntH^ 
$ui.  In  the  first  instance  the  owner  incurred  not  the  loss  by  any 
act  of  his  own,  and  it  is  far  the  benefit  <>f  the  pubUc  thit  he 
should  be  encouraged  to  bring  the  offender  to  justice.  Before  sale 
in  market  overt  the  plaintiff  might  have  seia»d  these  goods  any 
where,  unless  they  had  been  waved.  Fooctefs  case.  5  Co.  109. 
But  though  afterwards  die  plaintiff's  right  of  sriznre  or  of  action 
was  thereby  suspended,  yet  all  the  books  agree  that  the  property 
was  not  altered  by  the  ssde  as  s^p&st  the  owner,  whatever  might 
have  been  the  question  between  a  subsequent  purchaser  and  the 
defendant;  but  the nodce  concluded  the  property  in  the  haaids 
of  the  defendant.  After  that,  he  became  a  bailee  of  die  property 
subject  to  the  consequence  of  the  000 victioa  by  the  plaintiff's  e vi- 
dc^e ;  and  nothing  but  the  death  or  acquittal  of  the  felon  could 
m^ke  it  indefeasiUe  in  his  hands*  He  undertook  the  subsequent 
sale  at  his  peril,  and  is  liable  for  the  value  to  the  owner.  If  he  had 
kept  the  ^ep,  they  might  have  been  recovered  from  him,  and 
his  wrongful  act  in  selling  them  with  notice  of  the  prop^y  will 
not  put  him  in  a  better  situation.  If  it  were  otherwise,  the  pro- 
viaidfts  of  the  statute  v^ould  be  rendered  nugatory;  for  nothing 
could  be  more  easy  than  to  evade  restitudon  by  shifting  the  pro- 
perly from  one  to  ainoiher.  Thia  appears  to  be  very  much  like 
the  case  put  by  Lord  Cch  in  Laae  v.  Ckrh{a)f  who  says.  It 
bath  been  said  thai  when  a  man  finds  goods  and  dispossesses  him- 
self thereof,  by  this  be  shaD  be  discharged;  but  tfaie  is  not  so, 
as  appears  by  izEd.  4.  13.  for  he  is  bomid  to  answer  to  the 
own^:  and  if  he  detiver  them  to  any  one  who  is  not  the  rig^t  • 
•wner,  be  shall  be  charged  for  them^  for  at  first  it  is  in  his  elec- 
tion, whether  he  wiU  take  them  or  not.  And  he  adds  afterwards, 
that  if  he  sett  or  destroy  the  goods^  of  course  it  is  a  cottvetsion. 
So  of  a  pufthaser  m  ttrarieet  overt,  whe«ft  the  notice  in  this  case 

Vot.  n.  3  D  puts 
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1788.    be  of  a  peridiaUe  naMrcs  sod  ia  tliia  c«M  dit  tEMpinf  of 
*— — —  the  sheep  would  hare  been  attended  with  a  cmslden^  ex* 
^^HkT  P^^^-    Therefore  I  thick  the  defendant  was  oftl  bound  to  beep 
Sjcim.    them* 

BoLLER,  J.  I  lay  the  notxce,  wUch  was  giveii  t/k  the  de- 
£sndant,  totally  out  of  my  consideiation ;  for  it  could  ba(fc  no 
eflEect  at  that  time.  The  plaintiff  could  not  demand  the  goods 
of  the  defendant  merely  because  they  bad  been  stokn  from 
him;  for  it  was  not  then  certain  that  die  felony  wdqU  be  fol- 
lowed by  a  conviction  of  the  ofieader.  This  is  an  action  of  txo- 
'  ver  for  sheep;  and  in  order  to  maintain  it  the  plaintiff  must 
prove  that  the  sheep  were  his  property*  and  that  while  they 
were  so  they  came  into  the  defendant's  possession*  who  oonvcctcd 
them  to  his  use.  Now  when  did  the  plaintii's  property  begin 
in  thb  case  ?  Not  till  after  the  conviction  of  the  felon ;  because 
before  that  time  the  property  had  been  alteved  by  a  sale  in  mar- 
ket overt.  From  the  time  of  the  conviction  the  defendant  has 
never  had  the  possession  of  the  sheep :  then  it  cannot  be  said 
that  he  converted  the  plaintiff's  sheep  to  his  use*  haviiig  parted 
with  them  before  the  time  when  the  pn^>erfey  was  levoated  ia 
the  plamtiff. 

Gaoss,  J.  If  this  action  could  be  maintained*  it  wouU  de- 
feat the  object  of  the  act  of  parliament  which  entitles  the  owner 
of  stolen  goods*  prosecuting  to  conviction*  to  a  vestitutioa  of 
them.  For  if  third  persons*  in  whose  possession  goods  wUdi 
had  been  stolen  came  fairly  and  for  a  valuable  conaJdrwatiou* 
were  oompelled  to  deliver  them  up  before  a  conviction  of  At 
felon*  it  would  take  away  the  incitement  to  tfao  proeecutor  to 
convict  the  fekn*  which  it  was  the  intention  of  the  Legislatnc 
to  give.  Therefore  on  this  ground*  as  well  as  for  the  reaaeau 
given  by  &e  Court*  I  am  of  opinion  that  diis  actioii  caiuMi  bs 
maintained* 

Atftai  to  the  dttfandant 


Titday,  COLLIKS  Ogafn^t  FbWElL. 

AW.  »5th.  "  ^ 

Where  a     ^HE  defendant  w^  originally  beld  to  bai)  fori  lA    Qu  the 
wUchihe  ^^  ^  ^^^^  ^"^  luferMsdi  apd  ti^e  arbitrator  awarded 

defouhnt     ii/«  to  bc  paid  by  the  defendant  to  the  plimtiil&  WhsA  fur 

has  been  '  »  .p 


holden  to  bail,  is  xc^erred  to  arbitraUon»  and  the  axbiorator  ainu:d«  to  thfryl<iiHiff^«tW»  ( 
lol.  the  defendant  may  be  holden  to  bail  again  in  an  action  upon  the  awaxd. 

COStSy 
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COLUMt 
agauut 


costs,  for  wUch  he  was  agadn  held  to  bail.  Whereupon  he  ob-  1 788, 
tained  a  rule  on  a  former  day  to  shew  cause  why  the  bail-bond 
should  not  be  delivered  up  to  be  cancelled,  and  why  he  should 
not  be  at  liberty  to  file  common  bail,  on  ^e  ground  that  he  Powxll. 
could  not  be  arrested  twice  for  the  same  sum,  and  this  was 
likened  to  an  action  on  a  judgment,  in  which  the  defendant 
cannot  be  held  to  bail|.if  he  has  been  arrested  in  the  original 
action.     After  cause  shewn  this  day, 

lie  Court  were  of  opinion  that  neither  justice  nor  expediency 
required  thai  the  rule  should  be  made  absolute.  This  objec- 
tion  can  only  arise  by  assimilating  this  to  an  action  brought  on  a 
former  judgmeati  where  the  same  defendant  has  been  held  to 
bail  for  the  same  sum :  but^  in  answer,  it  is  sufficient  to  say 
that  this  is  sot  Uke  that  case.  That  is  an  exception  to  the  ge- 
neral rulcj  and  the  reason  of  it  does  not  extend  to  the  present 
case.  Actions,  which  are  brought  on  judgments  recovered,  are 
generally  litigious,  and  therefore  are  not  considered  in  a  favour- 
able  light  in  courts  <^  justice.  But  this  is  the  common  case 
where  a  debt  is  sworn  to  be  Am  which  emttlef  the  party  to  hold 
the  defendant  to  bail.  For  the  reference  put  an  end  to  the  first 
action,  and  a  new  cause  of  action  arose  by  the  arbitration. 
This  applicatioii  ie  perfectly  new ;  it  has  never  been  attempted 
before;  and  it  ought  now  co  be  rejected. 

Rule  discharged. 

Gibbt  in  support  of  the  rule,  ErsUm  and  R.  Morris  against  it. 


Webb  against  Harvey  and  Another. 

rpHIS  was  a  ndc  to  shew  cause  why  the  proceedings  on  y^  q^^^ 
■•-^   the  scire  facims  should  not  be  set  aside  for  irregularity.  '^^  **k1« 
And  the  question  was,  whether  the  defendants,  as  bail,  had  l^v,/^, 
tmvendefed  their  prineipiA  in  time.    The  scire  facieu  was  return*-  f  f^^^o^ -i 
aUe  oa  the  14th  Novemher  /  but  the  defendants  did  not  surren-  because 
der  dieir  principal  till  the  evemng  of  that  day  after  the  rising  ^,^^ 
of  die  Courts  when  it  was  done  at  one  of  the  Judge's  Chambers,  ^niy  ui 
The  bail  were  not  summoned  till  an  hour  before  the  rising  of  the  Court 
the  Court;  but  the  dterifi^  retijurncd  sdre  feci.    In  answer  to  J^,^^ 
this  appiieatioB  to  set  aside  the  proceedings  it  was  insisted,  that.  The  the- 

riff '»  return 
or  sthrtfiei 

doet  not  estop  the  btil  finm  shewing  that  they  were  summoiied  so  laU  on  the  retnnkdajr  that  they 

could  not  briDK,ia  thdr  fffwcipal  before  the  rising  of  the  Cunft 

according 
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1788.    according  to  the  uniform  practice  of  the  Court,  the  surrender 

-  was  too  late.    And  with  respect  to  the  other  objection,  that  the 

aga:nst     bail  weie  not  summoned  in  time,  it  was  said  that  as  the  sheriff 

Haev£t.  haj  nia^ic  jus  return  of  scire/ed,  the  Court  ought  not  to  inquire 

*    into  the  time  when  they  were  summoned,  bnt  they  might  bring 

an  action  against  the  ^eriffif  the  return  were  false.     Uura  r. 

Cm,  I  BL  Rep.  394.     3  Burr.  1360.    But 

The  Court,  on  the  authority  of  Pool  t.  fFUls  (a),  which  was 
read  from  the  Master's  note  book,  made  the  rule  absolute.  And 
they  obsenred  that  summoning  the  bail  only  an  hour  before  the 
rising  of  the  Court  could  not  answer  any  purpose.  HoweFcr, 
as  no  exofteretur  was  entered  on  the  bail-piece,  nor  render  of  the 
principal  entered  on  the  AfaniaPs  book. 

The  rule  was  made  absolute  on  payment  of  costs. 
/  Baldwin  in  support  of  the  rule.     Wood  against  it. 

(«)  Pool  ▼.  fyillt,  £,  x6  G.  3.  J3.X.  A  rale  hanng  been  oteined  to  ihev  cassc^ 
why  the  pfoceedings  aguost  the  hail  abould  not  be  set  attde  fbriixegulaiity ;  which 
irregularity  was  that  the  chcriff  had  not  SDmmoned  the  party  on  the  xinfiams  m 
due  time,  he  having  summoned  them  on  the  icturn-day  of  the  mre/aeut  after  the 
rising  of  the  Court ; 

H^aUace  shewed  cause,  and  contended  that  the  Court  were  bound  by  the  sheriff's 
return,  who  had  returned  a  uirt  feet  on  the  writ ;  for  which  was  cited  the  caae  of 
Burr  ▼.  SaicbweU^  %  Sir>  8x3.  where  the  Court  said  they  would  not  enter  into  the 
truth  of  the  return.    But  notwithstanding  what  was  said  in  that  case» 

The  Cwr$  made  t|ie  rule  absolute  for  setting  aside  the  pioceccfingB. 

^A^tJi  ^    <f.^,.^c^   ^/  ^^^/J^^^  :^' ^.'J! .^r.  f/ 

nX!^L  Selbt  against  Robinsok. 

^  cunom  ^  nPRESPASS    for   breaking    and    entering    the   plaintifF's 
indigeni  closcs,  OHC  Called  Broadway  Coppice,  and  the  other  Cb- 

W^'a.  ^^^^^  Coppice,  in  JFhaddon,  Bucks,  and  cutting  down  boughs, 
to  cut  and  wood,  and  underwood,  and  carrying  away  the  same.  The  dc- 
rotten  fcndant  justified  under  the  following  custom:  that  all  and 
foi?di*esb  ^^^"T^  ^  ^''^  mcessHous,  and  indigent,  householder,  and  hmse- 
a  chase  in  holders,  residing  and  abiding  within  the  said  township  of  Wbai^ 
be'support-  *^»  ^^  ^^  parish  of  Whaddon,  and  county  aforesaid,  from  rime 
ed;  the  di^-  inimemorial,  have  used  and  been  accustomed,  at  his  and  their 
the  persons  f^'^^  wiU  and  pleasure,  standing  upon  the  ground  within  the  said 
Sg  ^  ^  ^^^  ^"^^  ^'^^  described  in  the  declaration  as  well  with  their 
,     vague.         hands  ^  with  woodhooks,  to  break  off,  gather,  pick  up,  take, 

Xherefore 

where  the 

defendant  justiSed  in  trespass  under  such  a  custom,  which  wss  found  for  him,  the  Court  set  aside 

the  verdict  on  that  issue,  and  entered  a  verdict  for  the  plaintifl^  with  nominal  daouget. 

and 
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and  carry  away  from  and  out  of  Whaddon  Chase  aforessud,  as     17^^* 
well  the  rotten  wood  of  and  belonging  to  the  boughs  and  - 

branches  of  the  trees,  standing  and  growing  in  the  said  chase^     J^^ 
as  the  rotten  wood  broken  and  fallen  off  from  the  boughs  and  JU»"»»oif. 
branches  of  the  said  trees  there  standing  and  growing,  and  found  /^  \  ^  ^  ^^^/ 
upon  the  ground  within  the  said  chase,  for  necessary  fuel  to  be  ^    ^         . 
used,  burned,  and  consumed,  in  his  and  their  respective  dwell-* ''     ^  ^ 
,ing-houses  in  the  township  of  Whaddon  aforesaid.    This  custom  ■      ^  ^"^  ^  J 
was  traversed  by  the  replication,  and  found  for  the  defendant,  "^^y^"^  ^7 
There  were  two  other  justifications,  both  of  which  were  found 
for  the  plaintiff. 

Le  Bhmc^  Seijt  obtained  a  rule  to  shew  cause  why  the  ver- 
dict on  the  bsue  taken  on  the  above  custom  should  not  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff  (a)  on  that  issue  with 
nominal  damages  (i),  on  the  ground  that  the  custom,  on  which 
the  justification  was  founded,  was  bad  in  point  of  law  \  on  the 
authority  of  GatiV9ardf&  case.    6  Co.  ^9*  ^« 

Partridge  and  Adair  were  now  proceeding  to  shew  cause,  and 
to  distinguish  this  from  GatewanPs  case,  because  the  claim  there 
set  up  was  by  the  inhoKtants  of  another  j^arish,  whereas  this  is  . 
confined  to  householders  vnthin  the  same  townships  and  the  case  of 
Beau  V.  Bbom  was  (c)  cited.  Another  distinction  was  also  taken 
between  Gateward*s  case  and  this ;  that  was  on  demurrer,  and  * 
this  application  is  after  verdict,  when  every  thing  necessary  to 
ascertain  the  custom  must  be  presumed  to  have  been  proved. 
Crowther  v.  Otdfield^  Salt.  3.    But 

The  Court  thought  the  question  too  clear  for  discussion ;  and 
said  it  was  impossible  to  support  the  custom  as  now  set  out  It  . 
might  perhaps  have  been  otherwise,  if  die  defendant  could  have 
stated  on  the  record  that  he  was  seised  of  a  certain  ancient  tene^ 
ment,  and  so  prescribed  in  a  ^  estate ;  because  that  would  be 
limiting  the  benefit  claimed  to  the  houses  to  which  the  prescrip* 
tion  would  apply.  But  there  is  no  limitation  at  all  in  thta 
case  $  and  it  is  impossible  to  ascertain  who  is  entitled  to  this 
right  under  the  custom  as  stated  on  this  record ;  for  the  descrip* 
tion  of  poor  householders  is  too  v^gue  and  uncertain. 

Rule  absolute  (d). 

ia)  Vid.  Khi  ▼.  Nawtttt^niet  I  v6L  IxS.        (I)  ViL  Cravtm  v.  SsmUy^  Barm,  %$$. 

{c)  %  mil.  456.  and  %  BL  Rip*  916.  (d)  Vid.  Grimttuid  v. Marhwt,  post.  4  voL 
fiy.thaiizcMMtm  to  take  a  profit^  Mm  t$Uu  bad :  lucfa  a  ri^ht  can  only  be  claimed 
hj  prttcnpticM. 

LliOYO 
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1788. 

PTaiMadiiiy  Llotd  agaimt  Maund. 

A  letter  A  SSUMPSIT  for  work  aBd  labour  by  the  pbuntiff  as  an  ittor* 
drfcninr  ^  ncy.  Picas,  the  general  iaeuc,  and  the  stttutc  of  Unutftiow 
id  the  «"^  At  the  trial  at  the  last  Herijbrd  Aawzcs,  before  Lord  Kkwoi, 
tutedfiimi-  the  plamtiff  produced  the  following  letter  written  to  lus  attorney 
Ae'Sn-  ^  ^^^  defendant  in  January  1788,  in  order  to  take  Aiscaieont 
tit'i  •ttQT-  of  the  statute  of  limitations  i  *«  I  have  lately  been  scrrcd  by 
toj^md  «  Mr.  Meredith  /^w^  with  a  writ  at  tie  luit  of  one  Lkjd.  lamat 
''"^id  b'  "  *  ^^^  ^^  \^oyr  whether  waa  it  your  orders,  or  was  it  some 
ambiguous  «  Other  of  the  same  name«  For  several  reasons  I  cannot  suppose 
^i^^  "  *at  an  old  particular  friend  would  ever  be  guiUy  of  cauaiag 
ly  idmitting  cc  an  action  to  be  commenced,  without  first  advising  bin  on  it.  I 
^'d5S["*  **  believe  that  you  have  bad  no  cause  to  contradict  my  »yingi*^ 
l^"tte  "  ^  always  served  you  on  all  occasions  that  ever  lay  in  WJ  fo^i 
jury  to  COB-  «  therefore  I  flatter  myself  that  you  have  no  concern  in  tto  k"- 
^It^  «  siness.  However  if  it  should  appear  to  the  contrary,  I  o«^ 
amount  to'  <c  beg  Icave  to  inform  you  that  before  I  wiU  pay  any  cost  pob 
lament  of  «•  than  defending,  will  absolutely  taht  bousein  fie  Hkertj^Cff^' 
Mto^td[j  h  "  ^*^  i"*^*  "^^^^  '  *°*  ^^Y  satisfied  wiU  ;^lswer  my  expect*- 
out  of  the  <(  tiona  in  business  much  better  than  here  at  Landoverj,  As  ^ 
Sti^^f.  «  Mr.  P/s  views,  I  am  no  stranger  at  aU  to,  and  se?  through  thc» 

[^T.R.     «  without  a  spectacle  i  and  as  to  your  pvtj  caiUK*^'^^ 

cJ'.Ais'f   "  J^cap  any  benefit  from  that  quarter,  as  he  says  yoi|  arc  indebted 

^New  R?^'  "  ^®  ^^  ^^  *^  amount  of  7po/.    Therefore  if  you  9erio«Jy 

aa  sTMWMi.  tt  consider  your  own  interest|  ypu  cannot  bp  any  gaiu^  by  i^* 

38a^4ii>id. ,,  j^^^j^ring  to  injure  a  man  who  has  always  been  yaurfritni 

«« However  you  arc  to  act  as  you  think  proper*    M  ^  ^^ 

«  matters  between  you  and  me^  vnll  be  rectified^  when  Icaa  smv} 

«  effcdrs^  fvbicb  J  believe  vnH  now  soon  be.    Mr,  Rice  P^^  ^ 

«  Swansea  has  received  positive  orders  from  Mr.  U.  Price  taiso^ 

«  %o  seU  the  Erwastod  and  Combdu  estates,  ai|d  will  be  adrcrtisw 

«  90on  i  I  cannot  believe  that  they  will  be  sufficient  to  discharge 

«  the  mortgage  and  Mr.  Davi/s^  demand,  which  amot^n^  ^ 

«<  cash  lent  and  business  done  to  1000/."  But  the  learned  J^ 

bebg  of  opinion  that  this  did  not  amount  to  a  promise,  or  ^* 

knowledgment,  of  the  debt,  so  as  to  take  it  out  of  the  stat^^^ 

limitations,  nonsuited  the  pldntifiw 

(«)  V?luch  meuis  in  that  put  of  the  country  going  to  Cmoef^V^      . 


i 


Li.oyD 
Mavwd* 
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A  ru)e  haviiig  been  obtained  to  9bew  cause  why  die  oonsoit    1788* 
should  not  be  set  asidcy  and  a  new  trial  granted, 

AffMT  now  shewed  cause-  None  of  the  ezpreasioKU  taaed  in 
the  defendant's  letter  amowt  to  an  acknowledgment  of  any 
esisttog  debt  B7  that  it  does  not  appear  that  the  def(Kidant 
even  knew  who  was  the  real  plaindffi  for  he  speaks  of  am 
LkyJf  said  wishes  to  be  informed  whether  the  plaintiff  was  that 
person  I  and  then  he  proceeds  to  state  reasons  why  he  did  not 
conceiTe.  it  waa  the  plaintiff.  So  far  from  his  acknowledging 
the  eiistence  of  the  debt^  he  even  seeks  for  information  as  to 
the  cause  of  action.  And  no  argument  can  be  drawn  from  that 
part  of  the  letter  rdative  to  the  costs,  as  if  the  defendant  had  said 
that  though  he  was  willing  to  pay  the  debt,  he  would  not  pay 
die  costs  I  because  he  persists  in  defending  the  actuNiy  which  it 
a  disavowal  of  the  debt. 

Bearer^  and  WUlmmst  in  auppoit  of  the  rule,  stated  the  prin- 
ciple to  he,  that  the  alightest  acknowledgment  by  the  defeii. 
dant  that  the  debt  remains  unpaid  defeats  the  statute  of  limita* 
tions.  Then  the  question  is,  whether  this  letter  should  not 
have  been  left  to  the  jury,  in  order  that  they  might  exercise 
their  discretion  lypon  it,  and  say  whether  it  did  or  did  not 
amount  to  an  acknowledgment  of  the  debt.  As  to  which,  it  ia 
material  to  observe  that,  from  the  bemnning  to  the  end  of  the 
letter,  whieh  was  written  on  the  subject  oi  the  plaintiff's  de- 
mand, the  defendant  does  not  in  any  part  of  it  deny  the  debt. 
He  first  complains  that  the  action  is  brought  against  him  with« 
out  previously  apjuising  him  of  it:  but  if  nothing  had  been  due, 
he  would  have  said  at  once  that  the  demand  was  not  founded  iit 
justice.  'Again  too  he  says,  <*  before  I  will  pay  any  costs  more 
than  defending,  will  absoIuMcly  take  house  in  the  liberty  of  Caw^ 
marthmi^  which  amounts  to  an  acqmescence  in  the  demand^ 
and  a  defiance  to  the  plaintiff  to  obtain  payment  of  it.  And  date, 
latter  expression,  <<  as  in  respect  to  matters  between  you  and 
me,  will  be  rectified  when  I  can  settk  my  affairs,'^  is  conclusive. 
In  cases  of  this  sort  the  least  acknowledgment  of  the  debt  has 
been  held  sufficient}  as  in  a  case  before  Lord  Mamfield^  where 
on  the  plaintiiPs  attorney  saying  that  his  client  had  a  claim  on 
the  defendant,  the  latter  answered  «  ^he  has  any  demand  on  me, 
it  shall  be  settled."  Now  that  is  much  stronger  than  the  pre- 
sent,  «« as  to  matters  bet^ieeen  you  and  me,  is^c.:^^  for  the  one 
supposes  the  existence  of  the  debt,  whereas  the  other  denies  it. 

Iiord 
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1 788*        Lord  KbnyoNj  Ch.  J.  having  tried  the  causej  declined  pring 

■  '-    any  opinion  upon  the  question. 
^g^J     ^  AsHHUEsT,  J.    The  only  doubt  in  my  mind  Isf  whcdier  the 
Maun0.    letter  should  not  have  been  left  to  the  jury  for  them  to  form 
theur  opinion  upon  it.    For  it  is  certainly  true  that  any  ac« 
knowledgment  will  take  the  case  out  of  the  statute  of  limita- 
tions.   Now  though  this  letter  is  written  in '  ambiguous  terms, 
there  are  some  parts  of  it,  from  which  the  jury  might  perhaps 
have  inferred  an  acknowledgment  of  the  debt.    Thxoughoot 
the  whole  of  it  the  defendant  does  not  deny  the  existence  of  die 
debt.    He  begins  Mrith  reproaching  the  plaintiflF  far  not  giv- 
ing him   some  information  of  his  intention  to  bring  an  ac- 
tion against  him ;  and  then  he  says  in  substance  <<  that  sooner 
than  pay  the  costs,,  he  will  go  to  gaol:'*    And  in  another  part 
be  adds,  <<  As  to  the  afiair  between  you  and  me,  it  will  be  rec- 
tified soon,**    That  perhaps  does  contain  an  insinuation  diat 
something  was  due.     And  I  think  the  jury  should  have  put  their 
construction  on  it. 

BuLLER,  J.  It  has  been  held  that  the  slightest  acknowledge 
ment  will  take  the  case  out  of  the  statute  of  limitations  ;  as 
where  the  defendant  said,  «  I  am  ready  to  account,  but  notfaix^ 
is  due  to  you  (a).^*  The  defendant  in  his  letter  afibcts  not 
even  to  know  at  whose  suit  the  action  was  conunenced:  bot  it 
is  evident  that  that  is  merely  a  pretence.  The  whole  of  it  is  a 
begging  letter,  and  it  is  evidently  intended  to  gun  dmei  and  I 
am  of  opinion  that  it  should  have  been  left  to  the  jury. 

Gros^,  J.  This  letter  seems  to  me  to  be  rather  more  than 
a  begging  letter.  For  it  was  intended  to  deter  the  plaintiff 
from  goiiig  on  with  his  suit,  by  threatening  him  that  though 
he  should  succeed  in  the  action  he  should  gain  nothing  by 
it.  Now  if  nothing  were  really  due  at  this  time,  the  at- 
tempt to  hinder  the  plaintiff  from  procee^ng  in  the  actioii 
would  be  absurd.  Therefore  I  think  tlus  letter  is  exceed- 
ingly  strongi  from  vtbidi  to  infer  an  acknowledgment  of  the. 
debt. 

Rule  absolute. 

{•)Cw/.J48. 


Coc<- 
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CocKSHOTT    and    Another    (^ainst^  Bennett    and    Tu*uUy, 
yy?p^  A-  /Oaa^Jua—  Another,   /v^22k:^ifc**w  ^  ^oyA^^*'^^ 

npHIS  was  an  action  of  assumpsit  oa  a  promissory  note  given  if  jji  the 

-^  by  the  defendants  to  the  plaintifis,  tried  at  the  last  X<j»- "***°"  of 
.  -  •  an  iniolvtDt 

caster  assizes,  before  Thompson^  B.  when  a  verdict  was  found  for  consent  to 

the  defendants.    The  circumstances  of  the  case  were  these:  the  J^^^tion 

defendants  being  considerably  indebted  to  the  plaintifis,  and  to  ^^  «|»«'  ^^ 

several  other  creditors,  and  being  insolvent,  assigned  overall  their  l^^rupTn 

effects  in  trust  to  pay  11/.  in  the  pound  to  their  creditors,  to  ■"'f?:. 

which  they  all  consented  and  signed  the  deed,  except  the  plain-  effccu  by  a 

tiffs,  who,  as  their  demand  accrued  just  before  the  fsulure,  re-  ^  whfdT^' 

fused  to  sign  the  deed,  and  to  take  any  composition  unless  the  ^y  ^^  "^^ 

defendants  would  give  them  a  note  for  the  remaining  5^.  in  the  SS^awm, 

pound  5  they  accordingly  gave  them  the  note  in  question  to  that  ^u"**"*"" 

amount,  on  which  the  plaintiffs  signed  the  deed,  and  the  defend-  tain  from 

ants  made  a  subsequent  promise  to  pay  it.    It  also  appeared  1?^^^ 

.that  the  rest  of  the  creditors  would  not  have  signed  the  deed,  ^^  ^"^^  *^* 

unless  the  plaintifis  did  so  likewise.  S*d«uind, 

A  rule  having  been  obtained  to  shew  cause  why  a  new  trial  ^,S.5w: 
should  not  be  granted,  4  -Sa/z/aya. 

The  Solicitor^General  was  now  proceeding  to  shew  cause;  but  \^jt,^V^. 
the  Court  desired  the  counsel  in  support  of  the  rule  to  begin.      *S**^^i 

itfw,  in  support  of  the  rule  for  a  new  trial.  First,  supposing  \omp{^ 
the  rule  now  settled  in  a  Court  of  equity,  that  creditors  signing  a  ^ti^i. 
composition  deed  with  the  rest  of  the  creditors  shall  be  re^  6iWd.i46.' 
strained  by  injunction  from  suing  at  law  upon  securities  obtauned  ?5  rt.So 
from  the  bankrupt  for  the  unsatisfied  surplus  of  their  debts,  it  ^^^*^ 
does  not  follow  that  such  a  debt  is  not  recoverable  in  a  Court  of  tiUiuchnote 
law.  2dly,  Subsequent  acts  of  confirmation  have  been  held,  both  ^^Uy'^ 
at  law  and  equity,  sufficient  to  entitle  a  party  to  sue  without  any  '°  ^'^t  »»  • 
new  consideration.  As  to  the  ^rst,  although  it  has  been  the  wit  of  "the* 
practice  of  late  years  in  a  Court  of  equity  to  grant  injunctions  to  «^«o"» 
stay  suits  brought  in  the  Courts  of  law  on  securities  given  by  in-  lequent  pro- 
solvent  persons,  to  secure  to  particular  creditors  a  payment  be-  ^"^^T^ 
yond  the  common  dividend,  yet  all  the  authorities  previous  to  n)ise\»ithout 
the  statute  5  Geo.  2.  r,  30.  /.  22.  shew  that  in  such  cases  a  Court  Son"  which 
of  equity  would  not  interfere.    SmaUi.  BraMsy,  2  Ftm.  602.  ^iJJjJJ„  ^ 

In  action. 
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1788.    In  Ltuns  r.  Chase  {a)j  on  the  defendant's  petitioning  against  the 
■  allowance  of  the  plaintiflTs  certificate  (who  had  become  a  hut 

8B0TT    ™P^)  *^  plaintiff  gave  him  a  bond  for  payment  of  his  wholcdcbt, 
mgniut    in  consideration  of  withdrawing  his  petition  \  and  on  the  de- 
^  '  fendant's  obtaining  a  verdict  at  law  on  the  bond,  the  plaintiff 

/7^^>t^^         brought  a  bill  in  Chancery  to  be  relieved  against  it,  which  was 
C:P  a  /  /  <    dismissed  by  Lord  Chancellor  MacclerfieUU    The  neat  case  00 
this  subject  is  that  of  ^wrret  v.  ^Ukr  {p\  which  is  the  first 
case  after  the  statute  where  an  injunction  was  grantedi  the  Lord 
Chancellor  being  of  opinion  that  it  was  a  very  proper  case  to  be 
considered*    But  the  ground  on  which  a  Court  of  equity  inter- 
feres in  these  cases  is  decbive  to  shew  that  a  Court  of  law  cannot 
vacate  the   contract ;  for  a  Court  of  equity  interferes  upon 
terms,  and  may  give  a  partial  rtUef ;  but  a  Court  of  law  cannot 
try  all  the  eqmtable  circumstances  of  the  case.    The  Court  of 
Chancery  also  has  a  jurisdiction  from  the  bankrupt  laws:  bot 
diere  is  no  analogy  between  cases  on  the  bankrupt  laws  and  At 
present,     A  security  given  by  a  bankrupt  to  obtain  his  certiiicit)^ 
is  vacated  by  the  statute  5  Gto.  a.   The  bankrupt  hws  ar«  ^ 
pulsory,  and  the  object  c^  them  is  an  equal  diatributioit  among 
the  creditors,  and  the  discharge  of  the  bankrupt  on  ^viflg  op  ^ 
his  eflfects.    But  a  composition  agreement  with  creditors  has  for 
its  object  only  an  equal  partition  of  all  the  insolvent's  efieets 
among  the  creditors  :  but  the  future  liberty  of  the  person  of  the 
insolvent  is  no  part  of  the  object  of  their  agreement.  And  tbis 
case  is  different  from  that  of  ^rret  v.  5/i&r,  and  the  case  pot 
by  Lord  Hariwicke  in  Lord  CbisUrfiild^.  Jamsen(e)\  fof  '^ 
those  cases  a  precise  dividend  was  to  be  made;  and  the  Covftoi 
Chancery  interfered  on  the  ground  that  it  was  a  firaod  on  ^ 
other  creditors,  who  might  otherwise  have  obtained  a  brg^ 
dividend :  but  in  this  caae,  inasmuch  as  the  whdle  fund  wa$ 
assigned,  the  creditors  could  not  possibly  be  prejudiced  by  the 
security  given  to  the  plaintifi.     But  secondly.  Even  If  this  wei« 
fraudulent  as  against  the  rest  of  the  aredhors,  yet  it  was  not  so 
as  against  the  defendants  ^  for  there  was  a  good  consideration  lo^ 
the  promise  in  law.     There  was  a  preceding  ddit,  which  was  le- 
vived  by  the  subsequent  promise.    In  Trunnan  v.  Fef^of^\*h 
was  held  that  a  note  given  by  a  bankrupt  after  his  ^^^"^ 
for  a  debt  due  before  was  valid.    That  was  determined  an  the 
ground  that  the  old  debt  due  in  conscience,  though  lactt^'^  > 

W  1  F.  Wm.  <aa.       (*)  1  Aik,  105.       W  i  Rid.  35a,       W  ^"^  ^^  . 

ira» 
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was  a  good  consideration  for  a  pronuse.    Then  as  the  Court  in     1788* 
that  case  gave  efiect  to  the  promise,  there  is  no  reason  why  the 


former  debt  shoaM  not  be  a  valid  consideration  for  the  subse-     ^^!^ 
quent  promise  which  was  made  in  this  case.  b^*^' 

Lord  SIbnton,  Ch.  J.    In  determining  this  case,  I  wish  to 
disclaim  founding  my  opinbn  upon  grounds  of  equity  as  contra- 
distingttished  from  grounds  of  law.  The  foundation  of  my  opi- 
nion is,  that  the  temptation  to  give  this  note  was  a  fraud  on  the 
creditors  who  were  parties  to  the  contract,  on  which  their  debts 
were  to  be  cancelled  in  consideration  of  receiving  a  composition. 
The  note  preceded  the  execution  of  the  deed  j  all  the  creditors 
bring  assembled  for  the  purpose  of  arranging  the  defendant's 
affairs,  they  all  undertook  and  mutually  contracted  with  each 
other  that  the  defendants  should  be  discharged  from  their  debts 
after  the  execution  of  the  deed.    Then  these  plaintiffi,  in  fraud 
of  that  engagement,  entered  into  a  contract  with  the  defendants, 
which  prevented  their  being  put  in  that  situation  which  was  the 
inducement  to  the  other  creditors  to  sign  the  deed,  and  to  relin- 
quish a  part  of  their  demands.    If  a  bankrupt  or  an  insolvent, 
after  becoming  free  from  his  engagements,  having  no  restraint 
on  his  mind,  voluntarily  give  security  for  a  former  demand, 
which  bonly  due  in  conscience,  such  a  security  may  be  enforced 
in  a  Court  of  law.    But  the  contract  in  the  present  case  affected 
all  die  other  creditors,  by  rendering  abortive  all  that  they  had 
intended  to  do  for  the  bankrupt,  in  compounding  fpr  dieir  debts. 
It  has  been  said  that  the  Court  of  Chancery  has  interfered  in 
these  cases  on  equitable  principles)  and  that  some  of  the  cases 
are  one  way  and  some  another.    But  I  do  not  know  that  Lord 
Hardmche  (in  Lord  ChesterfieU  v.  yamsen)  would  have  been  of 
a  different  opinion  in  a  Court  of  law.  And  during  the  time  that 
I  was  in  a  Court  of  equity,  the  decisions  on  this  subject  were 
umform ;  and  in  these  sort  of  cases  the  Court  ordered  the  secu- 
rities to  be  delivered  up.    Then  as  to  the  revival  of  this  debt  by 
a  subsequent  promise,  contracts  not  founded  on  immoral  consi- 
derations may  be  revived,  though  before  there  was  no  legal  re- 
medy.   But  this  transaction  is  bottomed  in  fraud,  which  is  a 
species  of  immorality ;  and,  not  being  available  as  such,  cannot 
be  revived  by  a  subsequent  promise. 

AsHHUUST,  J.  If  this  security  be  fraudulent,  a  Court  of  law 
may  avoid  it  as  well  as  a  Court  of  equity ;  and  in  my  apprehen- 
sion, it  is  a  fraud  on  the  rest  of  the  creditors.    For  they  were 

induced 
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1788.    induced  to  enter  into  this  s^grcemcnt  on  prindpksof 
■  in  order  to  discharge  the  defendants  from  tbm  inca 

faoTT     ***^  ^  ^^y  ^^  ^^^  thoug^ht    that    such  would  bam 
^i^insi     efiectj  they  would  not  probably  have  agreed  to  ip 
but  each  would  have  endeavoured  to  obtain  pzjmcntoll 
debt.     Therefore,  I  think  that  this  security  is  not  me? 
able,  but  absolutely  void.    If  it  had  been  ozdj  ¥md2hk^  1 
sequent  promise  might  have  re  Wired  it :  but  if  void  m  i 
tion,  no  promise  could  set  it  up  ag^ain*     But  here  dicz\ 
void  on  the  ground  of  fraud ;  and  any  subsequent  pwm\ 
be  z  nudum  pactum:  For  the  debt  was  sumibihted  bj  tk^  1 
composition ;  and  the  plaintifis  had  consented  to  lah? j/i 
sum  than  their  original  debt.     This  is  not  like  a  secority  i 
by  an  inlismty  which  is  only  voidable^   for  that  tosLjhem 
a  promise  after  be  comes  of  age.      In  such  case  he  is  to  1 
equity  and  in  conscience  to  discharge  the  dd>t^  Aao^i^ 
would  not  compel  him  to  do  so,  but  he  may  wave  thep 
of  infancy,  which  the  law  gives  him  for  the  purposet^^^ 
him  against  the  impositions  of  designing  persons.    Asii« 
choose  to  wave  his  privilege,  the  subsequcntpromiisf  ^^ 
upon  the  preceding  consideration, 

BuLLBR,  J.    The  case  of  Smith  Bromlfy(a)  (^^ 
of  LiwU  V.  Chace  is  shaken)  goes  the  foil  lengA  of  ** 
this  question.    Here  the  defendants  were  zhsolutdj'^^ P^ 
of  the  plaintiiFs  at  the  time  when  this  note  was  ff^*  ^^ 
took  an  undue  advantage  of  the  distressed  51  tiiaCion  of  o^ 
fcndants.    If  this  note  had  been  obtained  by  actual  cmf^ 
there  is  no  doubt  but  that  it  would  be  void;  now  tfiis  is  c^l'^ 
lent  to  it.    Then  if  the  security  were  void  at  its  ciw^^ 
subsequent  promise  can  set  it  up ;  for  it  must  be  **^^*^ 
that  the  promise,  which  is  relied  on,  is  to  revive  the  not^ 
b  not  like  the  case  of  Truman  v.  Fenton^  where  the  paity  ^* 
free  man,  and  acted  without  compulsion,  after  hii  h»*^ 
GrosBj  J.  of  the  same  opinion.  „ 

Rule  iisda^f!'' 

C«)  XHl/.  Od  ed,  671.  n.  ^ 

(0  Vid.  jMiMH  V.  'Dwtbmtit  post.  3  vol.  SSI* ;  4f  to i  teati  ip««"^  ^^ 
-▼Old  as  -a  firiud;  Jmki9^  v.  Lmmt^  poit  4  voL  i66n  lad  SMmtr  ^>  ^^' 
JtUis,iUf.647.Mfi.    Both  tho  latter  iKaH^tke  same  point  ai  the  pff"^^ 


^ 


J 
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^"^*«t:r  1788. 

^*  .^ariA    RULE  bad  been  obtained  by  Le  Bldhc^  Serjeant^  to  sbew  N<,poii». 
-^^■Wlfflw^^  cause  why  an  information  in  the  nature  of  a  quo  nvarranto  «o°  ^* 

corporate 


^n^iifsd:^^      cause  why  an  information  in  the  nature  of  a  ^119  < 
7{  diardiic:'^^'^  ^^  ^  exhibited  against  the  defendant  to  shew  by  what  frln^' 
I  IfiijjJt.ttAority  he  claims  to  be  a  free  burgess  of  the  borough  of  Cam-  ^y  ",J^J* 
"•i^citm*^''^'^*    This  is  an  ancient  borough  incorporated  by  the  name  of  itself  a 
jf  ^^.p     j)f  the  mayor,  bailiflfe,  and  burgesses  of  Catuhridge^  and  consists  objecriwi  t« 
.J.    .,^  rf  a  mayor,  la  aldermen,  and  24  common  councilmen.    In  «»Jnfonna- 
^  .'    '  ,1766  a  bye-law  was  made  that  in  future  no  person  should  be  tureofa 

,        made  an  honorary  freeman,  except  the  mayor's  honorary  free-  J^^totry 
'     .      men,  unless  he  shoiAd  be  first  proposed  by  the  mayor,  bailiffs,  the  vaUditjr 
* .  ,'^'**^^and  burgesses,  on  one  grand  common  day,and  approved  of  by  the  °o  luch"  * 
iu.jrf,  sra:  njuJQyjjy  ^^^  present,  and  should  not  be  sworn  a  free  burgess  ^""" ,  ^ 

r   hsci       .  *•         •         1  1  ...  chise(«). 

^c.  ium  ^q|^3  confirmed  at  the  next  grand  common  day  by  the  mayor.  But  the  ar^ 
vkjeia  baUift,  and  burgesses,  or  the  major  part  then  present.    In  1776  Sfa?"" 
\  k:km  ^^  defendant  was  elected  an  honorary  freeman  of  the  borough,  Utor'a 
'kfsitt  ^21  payment  of  20L  and  was  sworn  in  on  the  same  grand  com*  the  m^ 
^siR?*  mon  day.    It  further  appeared  that  in  1777  the  defendant  was  J{|^j^^^" 
ibsqos:^  elected  a  common  councilman,  and  served  the  office  of  mayor  in  dant,  or  its 
1779,  and  again  in  1783.    In  the  years  1784  and  1785  similar  *^|^|^ 
'  Snf^y-^   ifiibrmations  to  the  present  had  been  exhibited  against  the  de-  corporatioK 
tk  ia^  J3^   fendant  and  other  freemen,  on  the  same  account  of  the  irregu-  ^^y  be 
•GtM^   larity  of  their  first  election,  which  were  afterwards  abandoned,  ^'^'^^J^  ^' 
iifloteH    Upon  winch  another  bye-law  was  made  on  lath  April  1785,  thedefen- 
^ist    ttatmg  that,  as  doubts  had  arisen  respecting  fhe  validity  of  the  ^^^ 
^ifXH'     bye-law  of  1766,  to  obviate  and  prevent  any  such  doubts  in  fu*  «^o  cUin 

'  1  J  11       •.  •       -.t-  •  under  hioBt 

H;  vr3     tuve,  and  to  put  an  pnd  to  all  suits  concemmg  the  same,  u  ^as  wiu  govern 
:(iis2'     declared  that  that  bye-law  and  every  part  thereof  was  null  and  [j^^^^ 
:ss:^'      void,  and  that  it  be  expunged  and  made  void  from  the  common  Court  in  re« 
^i:      day  bode:  and  it  was  further  ordered  that  the  freedom  of  all  ^^q^ 
\ff(^:      and  every  such  person  and  persons  not  having  resigned  should  be  ^on.  The 
'^^'s       and  was  thereby  confirmed  and  declared  to  be  good  and  effectual  defendant^ 
.to  all  intents  and  purposes ;  and  that  the  suits  instituted  against  [^^||^ 
i,(^       $uch  freemen  should  be  defended  at  the  expense  of  the  corpora-  atucked  hf 
tion.    The  constitution  of  the  corporation  appeared  further  to  t^^^^' 
be  that  before  a  person  is  competent  to  serve  die  office  of  mayor  "^^^  ^ 

f^  •  ^t_i_iji^L  ji^t  tfterwirda 

^.^         he  must  have  been  elected  a  free  burgess,  and  then  he  must  pass  abandoired, 
^f         offices  before  he  is  eligible  to  the  office  of  common  councilman,  ^'j^ 

(«)  The  tfane  it  mm  liaited  ta  6  yenit    IW  A  v«  MiMb  poit.4ToL  s84s  and 

which 
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1788.    induced  to  enter  into  this  agreement  on  prindples  of  humanity, 
■  in  order  to  discharge  the  defendants  from  their  incumbrances  : 

^«K-     and  if  thej  had  not  thought  that  such  would  have  been  die 
ogotMi     efiecti  they  would  not  probably  have  agreed  to  sign  the  deed» 
'  but  each  would  have  endeavoured  to  obt^n  payment  of  his  whole 
debt.    Therefore,  I  think  that  this  security  is  not  merely  void- 
able, but  absolutely  void.    If  it  had  been  only  voidable,  the  sob* 
sequent  promise  might  have  revived  it :  but  if  void  in  its  crea- 
tion, no  promise  could  set  it  up  again.    But  here  the  note  was 
void  on  the  ground  of  fraud ;  and  any  subsequent  promise  must 
be  a  nudum  pactum:  For  the  debt  was  annihilated  by  the  deed  of 
composition ;  and  the  plaintifls  had  consented  to  take  a  smaller 
sum  than  their  original  debt    This  is  not  like  a  security  gtven 
by  an  inlant,  which  is  only  voidable }  for  that  may  be  revived  by 
a  promise  after  be  comes  of  age.    In  such  case  he  is  bound  in 
equity  and  in  conscience  to  discharge  the  debt,  though  the  law 
would  not  compel  him  to  do  so,  but  he  may  wave  the  privilege 
of  infancy,  which  the  law  gives  him  for  the  purpose  of  secnriag 
him  against  the  impositions  of  designing  persons.    And  if  he 
choose  to  wave  his  privilege,  the  subsequent  promise  will  operate 
upon  the  preceding  consideration, 

BuLLBR,  f .  The  case  of  Smitb  Brmnley  (a)  (in  which  that* 
of  LiwU  V.  Cbace  is  shaken)  goes  the  fuU  length  of  deciding 
this  question.  Here  the  defendants  were  absolutely  in  the  power 
of  the  plaintiffs  at  the  time  when  this  note  was  pven ;  they 
took  an  undue  advantage  of  the  distressed  situation  of  the  de-  ' 
fendants.  If  this  note  had  been  obtained  by  actual  compulsion, 
there  is  no  doubt  but  that  it  would  be  void;  now  this  is  equiva^ 
lent  to  it.  Then  if  the  security  were  void  at  its  creation,  no 
subsequent  promise  can  set  it  up ;  for  it  must  be  recollected, 
that  the  promise,  which  is  relied  on,  is  to  revive  the  note.  7?liis 
is  not  like  the  case  of  Trueman  v.  Fenton,  where  the  party  was  a 
free  man,  and  acted  without  compulsion,  after  his  banbupccy. 
Grosb^  J.  of  the  same  opinion. 

Rule  discharged  (i). 

(«)  i>piy/.  Oded.  67i.n. 

(6)  Vid.  Jstism  ▼.  Duthmn^  post.  3  voL  SS^^ ;  4S  to  »  Kcnt  agreemait  hea% 
.?oid  as  ^  fraud;  JmkMii  v.  Lmmt^  poit  4  VoL  i66n  tnd  Smmt&  ▼.  BrmJ^^  i  A 
jri«.jR^.647.«fr.    Both  thi  latter  acarljtke  same  point  ai  the  pmeiitcaae. 


The 
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The  King  against  Bond.  ThurAs, 

N^*  %'fxiim 

A    RULE  had  been  obtained  by  Li  BldHc^  Serjeant,  to  shew  Napoii». 
-^^  cause  why  an  information  in  the  nature  of  a  ^i^  vjorranto  "on  ^^ 
should  not  be  exhibited  against  the  defendant  to  shew  by  what  ^i^dh^^ 
authority  he  claims  to  be  a  free  burgess  of  the  borough  of  Cam-  ^y  ",J^iJ* 
hri^.    This  is  an  ancient  borough  incorporated  by  the  name  of  itself  a 
of  the  mayor,  baiiififs,  and  burgesses  of  Cambridge^  and  consists  dbjeccton  t« 
of  a  mayor,  la  aldermen,  and  24  common  councilmen.    In  «n»nfonn«- 
1766  a  bye-law  was  made  that  in  future  no  person  should  be  tureofa 


made  an  honorary  freeman,  except  the  mayor's  honorary  free-  J^^^j^ 
men,  unless  he  shoiAd  be  first  proposed  by  the  mayor,  bailiffs,  the  vaUditjr 
and  burgesses,  on  one  grand  common  day,and  approved  of  by  the  ^o  such*  ^ 
majority  then  present,  and  should  not  be  sworn  a  free  burgess  ^j^."" 
unless  confirmed  at  the  next  grand  conmion  day  by  the  mayor.  But  the  ar^ 
bailiffs,  and  burgesses,  or  the  major  part  then  present.    In  1776  ^^^^^? 
the  defendant  was  elected  an  honorary  freeman  of  the  borough,  lator'a 
on  payment  of  20/.  and  was  sworn  in  on  the  same  grand  com-  the  *°^  "* 


mon  day.    It  further  appeared  that  in  1777  the  defendant  was  jjj^^^j^" 
elected  a  common  councilman,  and  served  the  office  of  mayor  in  dant,  or  its 
1779,  and  again  in  1783.    In  the  years  1784  and  1785  similar  *^t^^ 
informations  to  the  present  had  been  exhibited  against  the  de-  corpontioK 
fendant  and  other  freemen,  on  the  same  account  of  the  irregu-  ^^j  \^ 
larity  of  their  first  election,  which  were  afterwards  abandoned*  ^[^^  ^' 
Upon  which  another  bye-law  was  made  on  12th  April  1785,  the  defen- 
stating  that,  as  doubts  had  arisen  respecting  fhe  validity  of  the  ^\h!^ 
bve-law  of  1766,  to  obviate  and  prevent  any  such  doubts  in  fu«  who  claim 

•  J  ti       •-.  •       ^1.  -^  under  him^ 

ture,  and  to  put  an  end  to  all  suits  concerning  the  same,  u  ^s  wiu  govern 
declared  that  that  bye-law  aiid  every  part  thereof  was  null  and  ^^^^^^^ 
void,  and  that  it  be  expunged  and  made  void  from  the  common  Court  in  re^ 
day  book:  and  it  was  further  ordered  that  the  freedom  of  all  ^^n^ 
and  every  such  person  and  persons  not  having  resigned  should  be  tion.  The 
and  was  thereby  confirmed  and  declared  to  be  good  and  effectual  defendant*! 
.to  all  intents  and  purposes ;  and  that  die  suits  instituted  against  {^^^ 
$uch  freemen  should  be  defended  at  the  expense  of  the  corpora-  attacked  b}f 
tion.  The  constitution  of  the  corporation  appeared  further  to  ft^atton?* 
be  that  before  a  person  is  competent  to  serve  the  office  of  mayor  ]^f^^ 
he  must  have  been  elected  a  free  bmgess,  and  then  he  must  pass  abandoired, 
offices  before  he  is  eligible  to  the  office  of  common  coundhnan,  ^^ 

(a)ThetfaneitaowliBiittdta67ettii    IW  A  ▼•  Milnb  poit.  4  toL  s848  sad 

which 


SHOTT 

gainst 

BtNMtTT, 


^66  CASES  IN  MICHAELMAS  TERM, 

1788.    induced  to  enter  into  this  agreement  on  principles  of  hamanitjr, 
■  in  order  to  discharge  the  defendants  from  their  incumbrances  r 

^^^''  and  if  they  had  not  thought  that  such  would  have  been  the 
agaimt  efitctj  thcy  would  not  probably  have  agreed  to  sign  the  deed» 
but  each  would  have  endeavoured  to  obtain  payment  of  his  whole 
debt.  Therefore,  I  think  that  this  security  is  not  merely  void- 
able,  but  absolutely  void.  If  it  had  been  only  voidable,  the  sub- 
sequent promise  might  have  revived  it :  but  if  void  in  its  crea- 
tion, no  promise  could  set  it  up  again.  But  here  the  note  was 
void  on  the  ground  of  fraud ;  and  any  subsequent  promise  must 
be  a  nudum  pactum:  For  the  debt  was  annihilated  by  the  deed  of 
composition ;  and  the  plaintifis  had  consented  to  take  a  smaller 
sum  than  their  original  debt  This  is  not  like  a  security  gtven 
by  an  inlant,  which  is  only  voidable^  for  that  may  be  revived  by 
a  promise  after  be  comes  of  age.  In  such  case  he  is  bound  in 
equity  and  in  conscience  to  discharge  the  debt,  though  the  hw 
would  not  compel  him  to  do  so,  but  he  may  wave  the  privilege 
of  infancy,  which  the  law  gives  him  for  the  purpose  of  securing 
him  against  the  impositions  of  designing  persons.  And  if  he 
choose  to  wave  his  privilege,  the  subsequent  promise  will  operate 
upon  the  preceding  consideration. 

BuLLBR,  f .  The  case  of  Smith  Bromley  (a)  (ia  which  tha^ 
of  LiwU  V.  Chace  is  shaken)  goes  the  full  length  of  deciding 
this  question.  Here  the  defendants  were  absolutely  in  the  power 
of  the  plaintiffs  at  the  time  when  this  note  was  given ;  they 
took  an  undue  advantage  of  the  distressed  situation  of  the  de-  ' 
fcndants.  If  this  note  had  been  obtained  by  actual  compulsion, 
there  is  no  doubt  but  that  it  would  be  void;  now  this  is  equiva- 
lent to  it.  Then  if  the  security  were  void  at  its  creation,  no 
subsequent  promise  can  set  it  up ;  for  it  must  be  recollected, 
that  the  promise,  which  is  relied  on,  is  to  revive  the  note.  This 
is  not  like  the  case  of  Trueman  v.  Fenton^  where  the  party  was  a 
free  man,  and  acted  without  compulsion,  after  his  banlouptcy. 
GrosBj  J.  of  the  same  opinion. 

Rule  discharged  (b). 

(«)  i>p^.aded.  671.11. 

(0  Vid.  ytckim  ▼.  'Dwcimrif  post.  $  voL  SSt* ;  4S  to  »  tecrtt  agreemait  hta^ 
jfoid  as  a  fraud;  JsOsm  r.  Lommt,  poit  4  VoL  l^  tnd  Smmtt  v.  Sradf^  i  JST. 
JtUK.iU^64'f.Mfi.    Both  th«  latter  JKiHjtke  same  point  ai  the  picaeiitcaae. 


The 


IK  TBS  TWENn-NIKTB  YjCAR  OF  6£0R0tl  III.  i&t 

1788. 

The  King  against  Bond.  Tbur^u 

A    RULE  had  been  obtained  hj  Li  Bldhc^  Serjeant^  to  shew  Kapoun- 
-^^  cause  why  an  information  in  the  nature  of  a  quo  nvarranto  «on  ^^ 
should  not  be  exhibited  against  the  defendant  to  shew  by  what  h!^^:^ 
authority  he  daims  to  be  a  free  burgess  of  the  borough  of  Cuiw-  ^'y  ",|^J* 
bridge.    This  is  an  ancient  borough  incorporated  by  the  name  of  itself  a 
of  the  mayor,  bailiflfsy  and  burgesses  of  Cambridge^  and  consists  objccti.nti  t« 
of  a  mayor,  la  aldermen,  and  24  common  councilmen.    In  «n»nfonn«- 
1766  a  bye-law  was  made  that  in  future  no  person  should  be  ture  of  a 
made  an  honorary  freeman,  except  the  mayor's  honorary  free-  J^^totry 
men,  unless  he  shoiAd  be  first  proposed  by  the  mayor,  bailiffs,  the  validity 
and  burgesses,  on  one  grand  common  day,and  approred  of  by  the  °o  !uch'^ 
majority  then  present,  and  should  not  be  sworn  a  free  burgess  ^j^ . 
unless  confirmed  at  the  next  grand  common  day  by  the  mayor.  But  the  ar^ 
bailiffs,  and  burgesses,  or  the  major  part  then  present.    In  1776  ^^^^ 
the  defendant  was  elected  an  honorary  freeman  of  the  borough,  lator'a 
on  payment  of  20/.  and  was  sworn  in  on  the  same  grand  com*  the  mtT 
mon  day.    It  further  appeared  that  in  1777  the  defendant  was  Jj|^j^^" 
elected  a  common  councilman,  and  served  the  office  of  mayor  in  dant,  or  its 
1779,  and  again  in  1783.    In  the  years  1784  and  1785  similar  *^^^ 
informations  to  the  present  had  been  exhibited  against  the  de-  corpontioK 
fendant  and  other  freemen,  on  the  same  account  of  the  irregu-  M^iy  be 
larity  of  their  first  election,  which  were  afterwards  abandoned*  f*^^  ^' 
Upon  which  another  bye-law  was  made  on  I2th  April  1785,  thedefen- 
stating  that,  as  doubts  had  arisen  respecting  fhe  validity  of  the  ^[^^ 
bve-law  of  1766,  to  obviate  and  prevent  any  such  doubts  in  fu*  who  cUin 

,  J  ti       -^  •       -.t-  •  under  hioBr 

ture,  and  to  put  an  pnd  to  all  suits  concemmg  the  same,  u  ^s  wiu  govern 
declared  that  that  bye-law  and  every  part  thereof  was  null  and  [j^^*^^ 
void,  and  that  it  be  expunged  and  made  void  from  the  conunon  Court  in  re^ 
day  book;  and  it  was  further  ordered  that  the  freedom  of  all  ,'^^^1^ 
and  every  such  person  and  persons  not  having  resigned  should  be  tion.  The 
and  was  thereby  confirmed  and  declared  to  be  good  and  effectual  defendant^ 
.to  all  intents  and  purposes ;  and  that  die  suits  instituted  against  {^^^ 
$uch  freemen  should  be  defended  at  the  expense  of  the  corpora-  attacked  b}f 
tion.    The  constitution  of  the  corporation  appeared  further  to  fo^ionT* 
be  that  before  a  person  is  competent  to  serve  the  office  of  mayor  |^^|^^ 
he  must  have  been  elected  a  f^  burgess,  and  then  he  must  pass  abandoired, 
offices  before  he  is  eligible  to  the  office  of  common  coundhnan,  ^^ 

(a)ThetfaiieitaowliBiittdta67eilii    lU  A  v«  Milft0»  poK.  4  toL  s848  «id 
iSB.  |j»  Glib  f.  <b  18. 

which 


BtMMtTT. 


765  CASES  IN  MICHAELMAS  TERM, 

1788.    induced  to  enter  into  this  agreement  on  principles  of  hiunanit^, 
■  in  order  to  discharge  the  defendants  from  their  incumbrances  : 

<^cK-  and  if  they  had  not  thought  that  stich  would  have  been  die 
agatMt  effcctf  they  would  not  probably  have  agreed  to  sign  the  deed» 
but  each  would  have  endeavoured  to  obtain  payment  of  his  whole 
debt  Therefore,  I  think  that  this  security  is  not  merely  void- 
able, but  absolutely  void.  If  it  had  been  only  voidable,  the  sub* 
sequent  promise  might  have  revived  it :  but  if  void  in  its  ( 
tion,  no  promise  could  set  it  up  again.  But  here  the  note ' 
void  on  the  ground  of  fraud ;  and  any  subsequent  promise  must 
be  a  nudum  pactum:  For  the  debt  was  annihilated  by  the  deed  of 
composition ;  and  the  plaintifis  had  consented  to  take  a  smaller 
sum  than  their  original  debt.  This  is  not  like  a  security  given 
by  an  infont^  which  is  only  voidable;  for  that  maybe  revived  by 
a  promise  after  be  comes  of  age.  In  such  case  he  is  bound  in 
equity  and  in  conscience  to  discharge  the  debt,  though  the  law 
would  not  compel  him  to  do  so,  but  he  may  wave  the  privilege 
of  infancy,  which  the  law  gives  him  for  the  purpose  of  securing 
him  against  the  impositions  of  designing  persons.  And  if  he 
choose  to  wave  his  privilege,  the  subsequent  promise  will  operate 
upon  the  preceding  consideration, 

BuLLBR,  f .  The  case  of  Smith  Brmntey  (a)  (ia  wluch  that* 
of  Liwix  V.  Chace  is  shaken)  goes  the  fuU  length  of  deciding 
this  question.  Here  the  defendants  were  absolutely  in  the  power 
of  the  plaintiffs  at  the  time  when  this  note  was  given ;  they 
took  an  undue  advantage  of  the  distressed  situation  of  the  de- 
fendants. If  this  note  had  been  obtained  by  actual  compolsion, 
there  is  no  doubt  but  that  it  would  be  void;  now  this  is  eqniva* 
lent  to  it.  Then  if  the  security  were  void  at  its  creation,  no 
subsequent  promise  can  set  it  up ;  for  it  must  be  recollectedt 
that  the  promise,  which  is  relied  on,  is  to  revive  the  note.  This 
is  not  like  the  case  of  Trueman  v.  Fenton^  where  the  party  was  a 
free  man,  and  acted  without  compulsion,  after  his  banbupccy. 
Grosb^  J.  of  the  same  opinion. 

Rule  discharged  (i). 

(«)  i>piy/.aded.  671.11. 

{6)  Vid.  yteiitn  ▼.  Dmhmrif  post.  $  vol.  SS^^  >  4S  to  »  tecrtt  j^grcement  hta^ 
^jfoid  as  ^  fraud;  JasJiiOM  r.  Lmmi,  poit  4  VoL  166^  tnd  5nm^  ▼.  Sradf^  i  JST. 
JLif.jR^.647.«ff.    Both  th«  latter  JKi^tke  same  point  ai  the  pRseaccaM. 


The 


IK  TBS  TWENn-NlKTB  YjCAR  OF  6£0R0£l  IIL  ^6^ 

1788. 
The  King  against  Bond.  ^^^^ 

A    RULE  had  been  obtained  by  Li  Bldhc^  Serjeant,  to  shew  jiio^omJ 
-^^  cause  why  an  information  in  the  nature  of  a  quo  vjorranto  "oo  ^* 
should  not  be  exhibited  against  the  defendant  to  shew  by  what  f^^u^ 
authority  he  claims  to  be  a  free  burgess  of  the  borough  of  Cam-  ^o  y  "^^J* 
bridge.    This  is  an  ancient  borough  incorporated  by  the  name  of  irsdf  a 
of  the  mayor,  bailiflts,  and  burgesses  of  Cambridge^  and  consists  obj4tbn  u 
of  a  mayor,  12  aldermen,  and  24  common  councilmen.    In  ««>fonna- 
1766  a  bye-law  was  made  that  in  future  no  person  should  be  ture  of  a 
made  an  honorary  freeman,  except  the  mayor's  honorary  free-  1^2,1^^^ 
men,  unless  he  shoiAd  be  first  proposed  by  the  mayor,  bailiffs,  the  raiiditjr 
and  burgesses,  on  one  grand  common  day,and  approyed  of  by  the  °o  Ivlh^ 
majority  then  present,  and  should  not  be  sworn  a  free  burgess  ^f^."" 
unless  confirmed  at  the  next  grand  common  day  by  the  mayor.  But  the  or* 
bailiffs,  and  burgesses,  or  the  major  part  then  present.    In  1776  ^^^^ 
the  defendant  was  elected  an  honorary  freeman  of  the  borov^h,  Utor'a 
on  payment  of  20/.  and  was  sworn  in  on  the  same  grand  com*  ^e  me^ 
mon  day.    It  further  appeared  that  in  1777  the  defendant  was  j|J"j^"^" 
elected  a  common  councilman,  and  served  the  office  of  mayor  in  dant,  or  its 
1779,  and  again  in  1783.    In  the  years  1784  and  1785  similar  ^^^^^ 
informations  to  the  present  had  been  exhibited  against  the  de-  corpontioK 
fendant  and  other  freemen,  on  the  same  account  of  the  irregu-  ^riiy  be 
iarity  of  their  first  election,  which  were  afterwards  abandoned*  f**^^  ^' 
Upon  which  another  bye-law  was  made  on  12th  April  1785,  thedefen. 
stating  that,  as  doubts  had  arisen  respecting  fhe  validity  of  the  ^''*h!^ 
bye  Jaw  of  1766,  to  obviate  and  prevent  any  such  doubts  in  fu*  who  claim 

•  1  .       11       -^  •       ^t.  -^  under  hini( 

ture,  and  to  put  an  pnd  to  all  suits  concemmg  the  same,  u  ^as  wiu  govern 
declared  that  that  bye-law  and  every  part  thereof  was  null  and  ^^^^^^ 
void,  and  that  it  be  eiq[>unged  and  made  void  from  the  conunon  Court  m  re-. 
day  book:  and  it  was  further  ordered  that  the  freedom  of  all  ^^^^^ 
and  every  such  person  and  persons  not  having  resigned  should  be  tion.  The 
and  was  thereby  confirmed  and  declared  to  be  good  and  effectual  defendant*! 
to  allintelits  and  purposes ;  and  that  die  suits  instituted  against  [^^^ 
$uch  freemen  should  be  defended  at  the  expense  of  the  corpora-  attacked  hf 
don.  The  constitution  of  the  corporation  appeared  further  to  fo^dm?* 
be  that  before  a  person  is  competent  to  serve  the  office  of  mayor  "^^^  ^ 

•^  1         1  1         .      i"       •  ...  tfterwarda 

he  must  have  been  elected  a  free  burgess,  and  then  he  must  pass  abandoiTed, 
offices  before  he  is  eligible  to  the  office  of  common  coundhnan,  ^J^ 

(a)ThetfaneitaowliBiittdta67eiis>    lU  A  v«  Milfti,  pOfU  4  foL  s84s  sad 

which 


8H0TT 
BiNMtTT, 


^66  CASES  IN  MICHAELMAS  TERM» 

1788.    induced  to  enter  into  this  agreement  on  prindplcs  of  humsanty, 
■  in  order  to  discharge  the  defendants  from  their  incumbrances : 

Cock-     and  if  thej  had  not  thought  that  such  would  have  been  die 
i^siiui     efiectj  they  would  not  probably  have  agreed  to  sign  the  deed, 
'  but  each  would  have  endeavoured  to  obtain  payment  of  his  whole 
debt.    Therefore,  I  think  that  this  security  is  not  merely  void- 
able, but  absolutely  void.    If  it  had  been  only  voidable,  die  sub- 
sequent promise  might  have  revived  it :  but  if  void  in  its  crea- 
tion, no  promise  could  set  it  up  again.    But  here  the  note  was 
void  on  the  ground  of  fraud ;  and  any  subsequent  promise  must 
be  a  mubm  pactum:  For  the  debt  was  annihilated  by  the  deed  of 
composition ;  and  the  plaintifis  had  consented  to  take  a  smaller 
sum  than  their  original  debt.    This  is  not  like  a  security  given 
by  an  inlant,  which  is  only  voidable;  for  that  maybe  revived  by 
a  promise  after  be  comes  of  age.    In  such  case  he  is  bound  in 
equity  and  in  conscience  to  discharge  the  debt,  though  the  hw 
would  not  compel  him  to  do  so,  but  he  may  wave  the  privilege 
of  infancy,  which  the  law  gives  him  for  the  purpose  of  securaig 
him  against  the  impositions  of  designing  persons.     And  if  he 
choose  to  wave  his  privilege,  the  subsequent  promise  will  iterate 
upon  the  preceding  consideration, 

BuLLER,  f .  The  case  of  Smith  Brmntey  (a)  (ia  which  that- 
of  LiwU  V.  Cbace  is  shaken)  goes  the  fuU  length  of  deciding 
thb  question.  Here  the  defendants  were  absolutely  in  the  power 
of  the  plaintiffs  at  the  time  when  this  note  was  given ;  they 
took  an  undue  advantage  of  the  distressed  situation  of  the  de- ' 
fendants.  If  this  note  had  been  obtained  by  actual  compnlaon, 
there  is  110  doubt  but  that  it  would  be  void;  now  this  is  eqnhra« 
lent  to  it.  Then  if  the  security  were  void  at  its  creation,  no 
subsequent  promise  can  set  it  up ;  for  it  must  be  recoUectedt 
that  the  promise,  which  is  relied  on,  is  to  revive  the  note.  This 
is  not  like  the  case  of  Truman  r.  Fenton^  where  the  party  was  a 
free  man,  and  acted  without  compulsion,  after  his  bankruptcy. 
Grosb^  J.  of  the  same  opmion. 

Rule  discharged  (h). 

(«)  Dfitf/.  Oded.  67X.n. 

(})  Vid.  jMckMH  ▼.  Dwlmn,  post,  i  voL  SSi* :  » to  »  tecrtt  «grtciiie]it  bcn« 
.▼Old  as  ^  fraud;  JsOsm  r.  Lmmi,  poit  4  VoL  166^  tnd  SmKm&  v.  Sra^,  x  B. 
JI«r.jR^.647.«ff.    Both  thi  latter  JKiHjtkenme  point  ai  the  picaeiit  case. 


The 


IK  TBS  TWENTT-HINTH  YiAB  OF  GEORGE  III.  ^&t 

1788. 

The  King  against  Bond.  ti^jmJ 

A    RULE  had  been  obtained  hj  Le  Blahc,  Serjeant^  to  shew  K^p^Mm. 
-^^  cause  why  an  information  in  the  nature  of  a  quo  warranto  «on  ^* 
should  not  be  exhibited  against  the  defendant  to  shew  by  what  ir«nchiie 
authority  he  claims  to  be  a  free  burgess  of  the  borough  of  Cam^  ^'y*"rlu* 
tridge.    This  is  an  ancient  borough  incorporated  by  the  name  of  itself  a 
of  the  mayor,  bailiff,  and  burgesses  of  Cambridge^  and  consists  objeab!!!  u 
of  a  mayor,  la  aldermen,  and  24  common  councilmen.    In  «n«>fonna- 
1766  a  bye-law  was  made  that  in  future  no  person  should  be  ture  of  a 
made  an  honorary  freeman,  except  the  mayor's  honorary  free-  ^^^^ 
men,  unless  he  shoiAd  be  first  proposed  by  the  mayor,  bailiffs,  ^^  validity 
and  burgesses,  on  one  grand  common  day,and  approyed  of  by  the  to  !uch*^ 
majority  then  present,  and  should  not  be  sworn  a  free  burgess  ^^^!^' 
unless  confirmed  at  the  next  grand  conmion  day  by  the  mayor.  But  the  ar- 
boilifis,  and  burgesses,  or  the  major  part  then  present.    In  1776  2fuiT^ 
the  defendant  was  elected  an  honorary  freeman  of  the  borov^h,  lator'a 
on  payment  of  20/.  and  was  sworn  in  on  the  same  grand  com*  ^  "'^  "* 


mon  day.    It  further  appeared  that  m  1777  the  defendant  was  "t"***;"* « 
dected  a  common  councilman,  and  served  the  office  of  mayor  m  dant,  or  its 
1779,  and  again  in  1783.    In  the  years  1784  and  1785  similar  ^[^|^ 
informatbns  to  the  present  had  been  exhibited  against  the  de-  corpontioK 
fendant  and  other  fireemen,  on  the  same  account  of  the  irregu-  •ariiy'^^^ 
iarity  of  their  first  election,  which  were  afterwards  abandoned*  ^^^^J^ j*' 
Upon  which  another  bye-law  was  made  on  12th  April  1785,  thedefen- 
stating  that,  as  doubts  had  arisen  respecting  fhe  validity  of  the  ^'l^ 
bye-law  of  1766,  to  obviate  and  prevent  any  such  doubts  in  fur  whociaioi 

1  1  11       -^  •        ^1-  •  under  him- 

ture,  and  to  put  an  end  to  all  suits  concemmg  the  same,  it  vp^  wiu  govern 
declared  that  that  bye-law  aiid  every  part  thereof  was  null  and  [j^^*^^ 
void,  and  that  it  be  expunged  and  made  void  from  the  common  Court  in  re^ 
day  book:  and  it  was  further  ordered  that  the  freedom  of  all  ^"^ii^^tia!^ 
and  every  such  person  and  persons  not  having  resigned  should  be  <><»•  The 
and  was  thereby  confirmed  and  declared  to  be  good  and  effectual  defendant*! 
40  all  intents  and  purposes ;  and  that  die  suits  instituted  against  [^^||^ 
such  freemen  should  be  defended  at  the  expense  of  the  corpora-  atuckedb}^ 
tion.  The  constitution  of  the  corporation  appeared  further  to  t^^^' 
be  that  before  a  person  is  competent  to  serve  the  office  of  mayor  ^^^^^  ^ 

•  1         1  1  .      i"       •  ...  tfterwirda 

he  must  have  been  elected  a  free  bmgess,  and  then  he  must  pass  abandoired, 
offices  before  he  is  eligible  to  the  office  of  common  coundhnan,  ^^^ 

(a)  The  tfane  it  BOW  liaittdta  6761111    IW  A  ▼•  MImi  potu  4  toL  s84s  and 

which 
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1788.     which  latter  fill  up  the  vacancies  among  the  aldennen,  and  from 
the  body  of  aldermen  the  mayof  is  annually  chosen.      And  it 


TheKiwo  iBi^a3  deposed  by  the  defendant  that  if  he  should  be  adjadged  to 
BoMo.  have  been  ineligible  at  the  time  that  he  filled  the  office  of  mayors 
die  franchises  of  six  aldennen,  ti  common  eouncilincn»  and 
above  100  freemen  of  the  co^ration  would  be  thereby  destroy- 
ed; and  if -all  these  should  be  ousted,  he  conceived  that  the  oon 
poration  would  be  in  danger  of  being  dissolved.  [But  in  answer 
to  a  question  from  the  Court  in  the  course  of  the  argument^  the 
defendant's  counsel  admitted  that  elections  might  still  be  made 
notmthstanding  these  persons  should  be  ousted.]  The  defendant 
farther  deposed  that  Hawes^  one  of  the  persons  applying  for  this 
information,  was  sworn  in  the  very  day  on  which  he  was  decied, 
in  the  same  manner  tihat  the  deponent  had  been. 

Law  and  9^i/i««i  shewed  cause  against  die  rule,  by  obaenring 
that  the  Court  had  in  many  instances  departed  from  the  geneni 
rule  of  limitation  respecting  the  granting  of  inibnnaticins  in  the 
\  nature  of  quo  wammkf  if  applied  for  within  20  years,  where 
drcumstances  have  appe^ed  which  have  induced  them  in  their 
discretion  to  nanow  it.  In  the  very  inception  of  that  rule,  in 
the  WmchelsM  causes  (a),  it  was  said  by  the  Court  that  lengdi  of 
time,  though  within  2a  years,  might  wei{^  as  pretuiDptife 
evidence,  or  as  one  circtmistance  jmned  to  others,  to  ^w  dc 
impropriety  of  granting  an  information.  And  that  was  again 
recognised  in  73f  King  v.  Ztacj  {p\  where  Lord  MansfiMsai^ 
diat  within  20  years  there  mi^t  be  other  circumstances  to  war- 
rant the  Cburt  in  saying  that  a  prosecutor  of  an  iafowmkp 
diould  net  make  use  of  the  king's  name  for  such  and  such  pur- 
poses.  And  in  a  case  there  quoted  of  ThrKing  v.  P^  and 
Braddoek^  7.  2o  G.  2.  an  information  was  refused  after  quiet 
possession  for  14  years  alone.  Now  the  present  defendant  was 
efeeted  so  long  ago  as  the  year  177^,  and  the  Court  fn  forming 
their  judgment  upon  die  propriety  of  granting  or  refusing  an 
rnformatton  will  pay  some  regard  to  the  length  of  dme  whidi 
has  dapsed  since  his  election.  The  bye-farw  of  1 766,  upon  which 
the  question  arises,  hasbeen  exptmged  and  dedanni  nuO  and  void 
by  ttesubsequent  bye-bw,  and  the  rfgfats  of  alf  those  persons  whose 
fireedom  was  affixted  by  it  confirmed  by  a  subsequent  act  of  the 
cotpondon.  But  besides,  there  are  several  material  reasons  why 
dte  Court  shotrM  refuse  thehr  interference  in  this  case,  which 

(«)  4  Bwrr.  1963,  and  %X%U  W  Ante,  l.iwl.3^ 

have 


kftiiekMi«tib«tdtain(^h4oathc«C4iefl^   {t  U  staled,  that  tUe     \t9^ 
tmndkmn  oC  iJbov^  ^Qa&«c&ae9Q)  9Xki  of  Qtbcr  grinqip^l  offiicw  *"-' — 
rftheoOilH«riM©^dcjw4«|poa4cvaU^^  ^^^r 

olQQti0%  mA  \nimi  aH  ib^  ciofpovavtc  9/cta  donQ  ^acc  he  w^  B^** 
jbt  doottAvtyor  wiU;  he  auU  sM^d  foid^  if  U  sihould  ^pjtcar  chat 
he  m%iiyNiptt9duM»u  And  if  tbe  esdstcncc  of  the  corporatiw 
)i  dirij  fivlMBvr^  th((ml^»  that  wiU  bci  a  xtvf  efficient  Tcason 
fiBrrafittfftsii^lliriiifoniatim*  In  th«  casea  of  iZ^  v.  &^»  and 
An  V*  AMHiitf  i4\  tbilC  18  assigned  s^a  a  ceasoa  for  fcjecting  an 
applJMtim  «f  tUi  sgiis  apd  it  ws^  paiCicularly  relied  upoA  m 
tjhft  «M»  of  TAl  JQiv  ^  Aimu!  (f).  Another  ground  for  denjii;\g 
tMftiitfwmiiM  ^nmk  Uom  thf  situ^itioa  of  cm  of  th«  relator^ 
tlM  ^iiMtj  of  ^8«  f iMJm  atand9  exa^:tly  vpon  the  ^ine  foot- 
ing 94  «lw  qC  tiie  difcudAou^  Thia  waa  al^o  ^  piiDcipal  oli^c* 
tion  r«)M  w\9  dip  Cowrt  in  71c  Kmg  y.  Masiit^t  Qao^y^  tb^ 
4«  imMs  wbo  ayi^d  for  ihe  infproAaUon  in  that  ca^  wex^ 
pfVP^Uwtcm  «f  the  gnUtf  if  n^jf  iA  the  pqraon  complained  of. 
AmA  wbw  thQ  first  toformitioa  w^  moved  for  agaipst  Su^a, 
^  WfS^ioXk  waa  diMMMPd  by  ^  Court,  becauae  the  rtdaton 
bid  «oMiuaPod  in  die  decoon  at  the  time.  It  ia  also  obseryablcb 
that  tho  i«&>nn^tlo«a  vhich  had  been  before  eahibit^d  ag;^st 
the  definKbnt  aad  othAV  peisQiia  in  the  year^  1784  an^  1795 
vera  abandoned^  ^hidi  abeved  an  aqquieacence  in  their  title  ^% 
that  time,  and  is  an  additional  reason  for  tha  Coutt'a  refusing 
now  to  lend  iheir  assiatance  to  find  a  defqet  in  it* 

Lfi  B/4UCf  Scrjt.  in  support  of  the  rule.  It  pbinly  app^ar^  that 
these  ia  siitikienl  ground  for  the  present  application,  inasmuch 
at  Hm  defendant's  election  was  directly  repugnant  to  the  byo^bw 
of  17669  vbieh  vaa  in  full  force  at  that  time.  That  bye-law 
wna  founded  in  reason  and  conveniencs,  and  WM  qalculated  to 
piCiTem  any  surprise  upon  the  body  at  Urge  of  the  corporation 
by  some  fow  of  the  members  coUuding  together  to  introduce 
new  freemen.  That  being  a  aubaisting  law  for  elections  at  the 
ti»e/ao  subsequent  rqpeal  of  it  can  possibly  validate  those  inierr 
medwte  electiona  which  were  void  0k  imtiat  by  being  repugnant 
tn  the  f^rm  prescribed.  Then  as  to  the  objections  which  have 
been  niicd  to  the  information's  being  granted  under  aU  thfl 
dfcumsunces,  they  are  either  insufficient  in  tbemselTes>  or  arf 
not  warnmted  by  the  facts.  The  length  of  time  in  this  case  ie 
elflwly  not  a  sufficient  bar  in  ttsdf.    The  limxution  of  ao  jeani 

W  fimf.  77.  (I)  4  BtiR^  ast4. 

Vol..  n.  3  E  for 


770  CASES  IN  MICHAELMAS  TERH 

1788      felt  bringing  informations  of  this  sort  has  been  long  settled;  noe 

have  any  of  the  cases  mentioned  narrowed  the  rule  so  mochas 

ofohUi^  is  now  contended  for.    And  as  for  the  argument  i^i^di has 
«>"••      been  drawn  from  the  informations  which  were  exhibited  a  few 
years  ago  having  been  abandoned ;  if  that  dxcumstance  could  at 
all  vary  this  case,  it  would  rather  apply  the  other  way;  for  it 
negatives  the  idea  of  undisturbed  possessbn,  which  is  idied 
upon  in  the  authorities  from  whence  the  argument  for  Ac 
defendant  has  been  drawn :  but  in  truth  that  drcamstaMc 
cannot  have  any  weight,  otherwise  every  bad  tide  might  be 
cured  by  procuring  some  friend  to  apply  for  an  informatioo, 
and  afterwards  to  abandon  it.  The  remaining  objections,  which 
are  the  two  principal  ones,  are  answered  by  appeal  to  the  facts 
stated*     First,  it  is  not  sworn  that  no  future  election  can  be 
made  even  though  all  the  persons  mentioned  who  derive  title 
frbm  the  defendant  were  to  be  ousted }  all  that  is  sworn  by 
the  defendant  is,  that  he  conceived  that  the  corporation  will  be  in 
danger  of  being  dissolved :  and  indeed  the  fact  b  otherwise. 
And  lastly,  though  it  appears  that  Hmois^  one  of  the  peitcms 
now  applpng  for  the  information,  was  sworn  in  on  the  same 
grand  common  day  on  which  he  was  elected,  yet  as  it  is  not 
stated  when  he  was  elected,  nm  constat^  but  that  it  was  after 
the  repeal  of  the  former  bye-law,  under  which  the  defendant's 
election  was  made* 

Lord  KsKTON,  Ch.  J.    The  ground  of  the  present  applica- 
don  is  to  give  the  parties  an  opportunity  of  trying  the  legality 
of  the  defendant's  claim  to  be  a  burgess  of  the  borough  of  Cmn^ 
hridgt.    If  t&ere  were  any  other  mode  by  which  they  could  dis« 
pute  this  pmnt,  and  it  depended  on  the  discredon  of  the  Conn 
merely  whether  they  would  facilitate  the  means  x>r  not,  I  should 
not  be  ready  to  lend  that  assistance  in  the  present  case,  where  the 
titles  of  so  many  persons  may  ultimately  be  involved.    But  as 
the  consdtudon  has  not  pmnted  out  any  other  mode  of  coming 
at  the  question  within  the  power  of  the  parties,  and  as  deriva- 
dvedtles  have  been  very  fifequendy  affected  in  this  manner,  I 
.     do  not  know  where  the  line  is  to  be  drawn,  gr  how  I  can  say 
that  the  informadon  shall  not  go  in  this  instance.    "With  re* 
spect  to  the  dme  within  which  the  applicadon  is  made,  if  a 
possession  of  la  years  shall  be  deemed  sufficient  to  protect  the 
defendant's  dde  from  inquiry,  why  should  not  1 1  years  operate 
to  the  ^iiat  purpose  ?    Thus  we  shall  go  on  pruning  away  the 
time  which  has  been  Umited  in  such  cases,  and  I  do  not  see 

whcrs 
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where  we  are  to  stop.   On  the  other  hand,  I  see  great  reason  for     1788. 

adhering  to  the  limitation  of  ao  years,  which  has  been  solemnly • 

settled,  within  which  period  the  Court  will  receive  these  sort  of  '^g^!!^ 
applications.      And  great  difficulties  Will  arise  from  narrowing     B°'">- 
that  rule  to  a  shorter  time  5  though  I  admit  that  there  may  be 
other  circumstances  which  may  weigh  with  the  Court  in  refusing 
their  assistance  within  that  period.  If  the  prosecutor  had  clearly  * 
appeared  to  have  stood  in  the  same  situation  with  the  defendant 
whose  title  he  attacked,  that  would  have  had  its  weight  with 
me;  but  that  does  by  no  means  necessarily  follow  from  Ac  man« 
ner  in  which  this  fact  is  represented.    Or  if  it  had  appealed 
that  the  Corporation  would  be  dissolved  in  consequence  of  the 
loss  of  so  considerable  a  number  of  its  members,  that  also  would 
have  been  a  good  reason  for  refusing  this  application.    But  here 
it  is  admitted  that  that  would  not  be  the  case,  but  that  the  re- 
maining members  might  proceed  to  a  new  electicm.    Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  defendant  has  not  laid 
before  the  Court  sufficient  grounds  to  entitle  himself  to  a  dis- 
charge of  the  rule  for  an  information. . 

AsHHURST,  J.    I  agree  entirely  with  the  reasons  which  have 
been  given  by  my  Lord.    This  case  does  not  fall  within  any  of 
the  reasons  adopted  by  the  Court  in  former  case^  for  breaking 
in  upon  the  general  rule  of  ao  years,  which  is  the  period  fixed 
for  receiving  applications  of  this  sort.    Here  the  parties  have 
come  considerably  within  the  ao  years ;  they  have  come  witlun 
I  a  years,  which  is  a  less  time  than  occurs  in  any  case  where  the 
Court  have  refused  the  information  for  length  of  time.    And  if 
I  a  years  shall  now  be.  held  to  be  too  long  a  possession  for  the 
Court  to  disturb,  it  will  amount  to  saying  that  there  shall  be  no 
rule  at  all  respecting  limitation  of  time.    If 'then  the  appli- 
cation  has  been  made  in  time,  nothing  is  stated  to  incline  the 
Court  in  their  discretion  to  refuse  the  information.    It  does  not 
appear  that  the  prosecutor  stands  in  the  same  situation  as  the 
defendant.     It  is  stated  that  he  was  elected  in  the  same  manner, 
but  the  time  when  is  not  mentioned;  so  that  he  may  have  been 
elected  after  the  last  bye-law  in  1 785.    Again,  it  is  not  said  that 
the  corporation  must  necessarily  be  dissolved,  if  these  persons 
should  be  disfranchised  ;  all  that  the  affidavit  amounts  to  is,  that 
in  the  opinion  of  the  defendant  it  way  tend  to  a  dissolution. 
Then  as  to  the  former  information's  having  been  abandoned, 
that  cannot  make  any  difference,  as  the  reasons  for  that  abandon- 

3  E  a  ment 
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1788.     ment  do  not  appear.    Indeed  the  fact,  as  stated,  latber  bean  the 

other  way,  fbr  it  shews  that  (kst  Court  lytd  thoiight  It  proper  to 

^^^r  grant  those  informations. 

Ho^D.        Gross,  J.  (tf)  concurred.  Rule  absolute. 

J^'^"^  The  Kino  agmnst  John  HsAVidN. 

Thii  Court  rpHIS  was  a  rule  calling  on  die  defendant  to  sbeilr  caitte 
^Dt » in-  ^l^y  >^  inforihation  in  nature  cS  itpto  ifftthranb  shoukf  not 
formation     bc  exhibited  against  Iiim,  to  sdew  by  wliat  authofitr  he  dalmtf 

m  nature  of        ,  ...  ^  «      •         .    «      i  *•   .^    • 

1 7»o  war-    to  be  an  alderman  of  the  borbugh  of  Btdprd. 
T^^^      The  affidavit,  oh  which  the  hili  was  obtaiiifed,  ^ted,  flat 
torfornon-   the  borough  of  Bedford  was  a  borough  and  cuipoiaiSctt  by  prc- 
uDtii  he  has  scription,  gOTcmed  by  a  inaybr,  fteorder,  and  an  xnddfioSte  mun- 
"d^b^T^    ber  of  aldermen,  v^o  bailiffs^  arid  23  ionimon  c6ti0cil4neii. 
corpontion.  By  fbc  custom  of  the  bbrou^h,  %s\stj  btttgesSj  didy  dented  to 
and  serving  the  office  of  mayor,  l)ecomeJi  a(  ftie  eipftartkm  of 
that  office^  an  alderman ;  and  by  tlk  ancient  usi^  atid  etiitoni  of 
the  borough,  the  office  df  alderman  ean  oxfly  be  hdd  by  per* 
sons  resident  within  the  borough  \  tmd  enfetj  atJkfmdn  ftlkAMg 
from   the  borough^  afid  no   hnger  cMtinmng  9o  reriie   iBereihj 
thereby  vacates  his  office.    The  defendant,  who  hiid  before  been 
a  burgess,  was  duly  elected  to^  and  served,  the  office  of  mayor 
from  Michaelmas  1768^  to  Michaelmas  1769,  from  ^hieh  time 
he  exercised  the  office  bf  alderman;  and  ahoia  tjyairsagoie 
removed  fvm  the  borough^  and  bds  M  since  irsidfd  therein  ^  by 
which  he  forfeited  his  officfe  of  alderman.    In  Jamusrj  1787 
he  was  appointed  receiver  of  certain  estates  in  Midditsex,  ixikkr 
an  act  of  parliament  for  enlarging  certain  charitable  uses  fbk 
the  poor  of  Bedford:  and,  by  a  clause  in  that  act,  the  receiver  is 
required  to  resideon  the  s^d  estates.    It  also  stated  that  Ac  de- 
fendant nevertheless  continued  to  use  and  exercise  the  office  of 
alderman,  and  doth  now  use  and  exercise  the  same. 

The  defendant  in  his  affidavit  denied  the  usage  and  eastern 
alleged,  that  an  alderman  vacated  his  office  by  removing  fmin 
the  borough;  and  that  there  never  was  an  instance  of  a  tc- 
moval  on  that  account.  And  he  stated  that  since  he  left  the 
borough  he  has  kept  apartments  at  the  house  of  Mr.  CikjMte*^ 
one  of  the  aldermen,  for  the  greater  con vehfence  of  attendltig 

to 
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iQ  t}ic  ^oetVig^  and  bi^si^c^s  of  the  t^rou^ ;  that  he  has  regu- 
Uixlj  attended  .the  prindp^  mqefings  three  or  four  times  every 
yoK,  and  Jw  |ipp;i  aU  jQCjcasiona  l^w  ready  to  attend  at  the  ^^jf** 
Wo^gh  wjtien  hi^  presence  t^cre  v«8  ne^cesaary.    And  that  the   Hiatin. 
mpff^\fiX9  .of  ^e  .cqi^i^MlJoa  ^^ys  ^{Vieared  satisfied  with  such 
his  attendance  and  disjcha^  of  his  d^ity,  and  neyer  requked     * 
him  to, attend  in  a^  other ^nKaLW^* 

Partridff  and  W^Uy  shewed  cau^e  jig^ii^t  the  rule.  The 
gro|ind  of  thb  applic^t^iny  wh^ch  js  i?f  iio^-res^nce  within  the 
horpughf  against  ,the  dffenc^ant  is  eqtircjly  done  awfiy  jby  the  case 
of  The  ISf$gy.  Pon/mif  (fl)  in  Pofi.  Pr9c^  where  ^upo?  i^efcr- 
(Bnioe  to  all  d^e  Judges  |t  xw^is  hdd  that  non-resideqce  is  npt  of 
#H9ic;i^t  gipnnd  for  ^  i^mation  in  the  nati^re  olsLquo  «iMir- 
r^^fUp  .^ygainst  a  inei^^  pi  ^  corporation  widbout  a  previpps 
smo^on.  J^  if  ;a. proper  case  wGte  laid  before  the  Cqiut  j(o 
4^  w  t^t  the  4^ndan.t  hfid  been  guilty  of  any  nqglect  or  mis- 
CQ9dli^t  {^  «wt^  he  ovg^  Ko  be  amoved,  and  upon  proper  ;^ 
plUcAtion  to  ^the  corppratign  |(hey.had  refused  to  Intorfere  and  do 
their  ,duty>  no  doubt  but  that  this  Coprt  would  compel  them  by 
ii^MtA^USs  according  lo  wh%t  is  s$|id  in  the  case  of  The  JB^fg  v. 
St.  Jehr^j  ,ColUffi  Gandridge  {b)^  ^i  which  ca^e  a  mandamus  went 
t»  ^  ,hcad  (pf  .4^e  <;o\lcge,  and  .ijhe  ;rest^  the  iellows,  and  mas- 
ters, cpii»i>i{UQdi^g;them  to  amove  certain  fellows  who  had  not  ^ 
takpnrfhe5)athsiappointed:by  ^iW.iff  M.  Audit  is  not  to 
be  disputed  «jnce  fi^IGmg  y.  Siciardsw  (0>  but  that  a  power  of 
an)otia^:is  Aocesimly  luqidjmt  to  a  coipaTatipn,  The  coxpora-* 
lion  indeed  ai;e  rfhe  best  judges  of  what  dudes  are  necessary  to 
be  perforined  to  the  body  pfby  the  sei[eral<mem[bQrs.  It  does  not 
appear  dmt  any  particular  <duty  b  cequii^ed  from  the  defendant, 
which  would  require. his  copstant  attendi^ce  ;  and  if  the  ^otr 
poiation  have  in  no  .«espect  been  inj^red  by  his  pop-resideqcc^ 
and  they  ase.coiitentj  there  seofus  to  be  jio  reason  for  the  inter- 
ierence  of  .this  Couft  in  ^ny  rfiapf^,  ]but  cenaii^ly  not  in  the  pv&. 
sent  mode;,  j^eidber  idoes  it  n^lce  any  difierence  in  this  case  that 
it  is  stated  -to  be  ^, constitution  of  thistborpugh  di^t  «<  tion^ 
«  residfnce  ibereiy  vau$tes4be  fgict  tf  tdd^rmani^  .for  in  F/n^^ 
y.I,jWJ  (d)s  whi<^  ;wa#.iin  actipn  for  a  ffdse  return  to  a  ^nm- 
damw  to  admit  and  awear  the  .plaintiff  bailiff  of  the  borough  of 

(«)  5  Br$.  p.  C.  487;  and  S^iytr,  145-  W  4  Mtd.  S133.    Skh,  $59.  &  C. 

(0  I  Si^r.szl^  Id)  Ctrih,  A47* 


972  CASES  in  MICHAELMAS  TERM, 

X  788.    ment  do  not  appear.    Indeed  the  fact,  as  stated,  nt&er  bean  the 
—  other  way,  for  it  shews  that  die  Court  Ivtd  thought  it  pxapcr  to 


"T^^^®  grant  those  informations. 
^Np.        Gross,  J.  (a)  concurred.  Rule  absotittc. 


mnnM  liiiifl  Willlli 


n^rijay.  The  Kimo  against  John  Hbavj^. 

This  Court   rpHIS  was  a  rule  calling  on  die  defendant  to  simft^  cause 
mlLi  an  in-         ^^f  ***  inforihatbn  in  tiatnre  of  z  quo  ivohranio  AoM  not 
formation     bc  exhibited  agaiRst  iiim,  to  shew  by  what  authority  Be  daiined 
T^wi^  to  be  an  alderman  of  the  borbngh  of  Bedford. 
n»tf«  against      np},^  affidavit,  on  which  the  rure  was  obtaift^,  ^ted^  tbat 
torforoon-   thc  borough  of  Bedford  i^as  a  bototigh  and  coi^ikiScKi  by  pit- 
^tiUe  has  scription,  gOTcmcd  by  a  mxf^ti  ffccorder,  and  an  m&Stukc  inun- 
bccnamov-  jj^  Qf  aldcrmcn,  t^o  bailifB^  siiid  23  feirimoh  c6iifiGil-<nen. 
^rp^tion.  By  £he  custom  of  the  bbrough,  €very  btitgesij  dJly  dcftBd  to 
and  serving  the  office  of  hiayof ^  becoikiei,  a(  the  eip&afion  of 
that  officci  ah  alderman  j  and  by  the  ancient  usage  atid  iAHkaok  of 
the  borough,  the  office  of  alderman  eah  oifly  be  hdd  by  per* 
sons  resident  within  the  borough ;  dnd  eveij  edwhnan  fvMmig 
fom   the  borough,  and  no  hnger  cofOimnng  to  ri/He    Arm, 
thereby  vacates  his  office.    The  defendant,  who  bid  before  been 
a  burgess,  T(ras  duly  elected  to^  arid  served,  the  office  of  mayor 
from  Mchaelmas  1768,  to  AftchaelMas  1769.  from  Which  time 
he  exercised  the  office  bf  alderman 5  and  atoid  l^  years  ap  hi 
remmxd  from  the  borough,  and  hds  Hat  since  irsidfd  therein  ^  bf 
^hich  he  forfeited  his  officfe  of  alderman.    Ih  Januisry  17II7 
he  was  appointed  receiver  of  certain  cstatfcs  in  Middiisex^  under 
an  act  of  parliament  for  enlarging  certsun  charitable  uses  fbfr 
the  poor  of  Bedford i  and,  by  a  clause  in  that  act,  the  receitcr  is 
'      required  to  reside  on  the  s^d  estates.    It  also  stated  that  die  de- 
fendant nevertheless  continued  to  use  and  exercise  the  office  of 
alderman,  and  doth  now  use  and  exercise  the  samt. 

The  defendant  in  his  affidavit  denied  the  usage  and  custom 
alleged,  that  an  alderman  vacated  his  office  by  removing  fit>ffi 
die  borough;  and  that  there  never  was  an  instance  of  a  tt- 
moval  on  that  account.  And  he  stated  that  since  he  left  the 
borough  he  has  kept  apartments  at  the  house  of  Mr.  Ch(fMkt, 
one  of  the  aldermen,  for  the  greater  convenience  of  atteudiiig 

to 
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HO  tbe  woetVig^  and  b«8Mic^  pfthfi  hatm^ ;  that  he  has  regu-     X788. 
Igrlj  attended  Jtbc  priadp^  o^cdngs  three  or  four  dmes  every  " 
TW*  and  Jw  |ipp9  aU  .qcc^sipn^  l^c^a  ready  t©  attend  at  the  ^^jf** 
bo^o^gh  wJb^n  i4s  jprwp4:e  ^cre  uras  ne^eeaaary.    And  that  the   Hiatin. 
iQ^ff^bcra  .of  ^e  .CG^p9i;ariQa  ^dw^ys  ^{Veared  satisfied  with  such 
his  attendance  ^  ^isp^a^  of  jbis  d^ity,  and  neyer  required     ' 
bim  to  .attend  in  a^  other  ,q^;pMr. 

Partridff  and  Viglcf  sbf  wed  ca^^e  iig^ii^t  the  rule.  The 
gro|ind  of  this  appfic^tip^^  whj^  i^fffc  no^-residei^ce  within  the 
horpugbf  agamst  .the  d^em^nt  is  f  qtirejly  done  awfiy  by  tjbe  case 
of  Tbe  GngY.  Po9»^  {a)  in  Dc^.  Procj  where  upon  i^efcr- 
fUjCe  to  all  tbe  Judges  lit  W9|S  bdd  that  non-residepce  is  npt  of 
#^j$ci^t  grpuxid  for  jf^  uijbrmation  in  the  nature  of  a  9»o  «Mir> 
0'fifUQ  .^^nat  a  aiem^  f4  ^  corporation  widbout  a  prenpyis 
amo^oii.  Apd  if  ;^  Brp|>er  case  wcfre  laid  before  the  Cqurt  ,^0 
pt^w  t^t  the  (pendant  hfid  been  guilty  of  any  nc^glect  or  mis- 
CQudiict  i^  .wjh^  hft  ought  %o  be  .anapved,  and  upon  proper  7^ 
pliication  to  the  cprppration  |(hey  had  refused  to  interSere  ai^d  do 
their  duty^  ;no  doubt  :bi»t  that  this  Qourt  would  compel  them  by 
ft^M^l^^Us^  accprding  lo  wb%t  is  s$|id  in  the  case  of  The  XMg  ▼• 
$U  Jchf^s  jColkff^  Qam/^ge  {b)^  in  which  case  a  mandamus  went 
tfi  ^  jbead  ^f  .4^e  <;o\lcgei  and  .the  ;rest  pf  the  iellows,  and  mas- 
ier^,  commwdi^g  jtbenji  to  amoYC  certain  fellows  who  had  not  ^ 
takendhe  ^tbs  jappointed  ;by  the  i  W.iff  M.  And  it  is  not  to 
be  disputed  «^nce  Ti^,Kimg  y.  Sicbardsm  {c)^  but  that  a  power  of 
amotion  is  apoe^l^y  ipqidjwt  to  a  coipwatipn.  The  coxpora- 
tion  indeed  ai^  rfhe  best  judges  of  what  dudes  are  necessary  to 
be  perfor^ned  to  the  body  pfby  the  sei[eral(99C^bQrs.  It  does  not 
appear  dmt  any  particular  <duty  is  required  from  the  defend^nt^ 
which  would  require  his  poQstant  atteod^nce  ;  and  if  tl^e  <^- 
poration  have  in  no  «espect  been  inj^red  by  bis  non«JPesidex|cc^ 
and  they  ai^.coiitentj  there  seofus  to  .be  xio  reason  for  the  inter- 
Jerence  of  .this  Court  in  ^ny  ^apfP^  )>ut  certainly  not  in  the  pre- 
sont  node*  ^Neither  idpes  it  n^ke  any  difierence  in  this  case  that 
it  is  stated  tp  be  lihe  .constitution  pf  this.borpufh  A^t  «<  #019- 
^<  resHkpce  thereby  mcafes 4be  ^e €f  ql^ermimi*  for  in  Fat^^ 
y.  ijnuis  (d)^  wbi<^  was  i^i  aotipn  for  a  f$dse  return  to  a  mm^ 
0hm$s  to  adnut  and  awear  the.plaintiff  bailiff  of  tbe  borough  of 

(«)  5  Sr$.  p.  C.  487;  and  Ssytr^  a4J.  (i)  4  Mtd,  S133.    Skh.  $59.  &  C. 

(0  I  Mmtt.  sfi^  Id)  Cmrtb,  %%^. 

New 


774  CASES  IN  MICHAELMAS  TERM, 

1788.    Niw  Radnor,  in  Wales,  to  which  the  defendant  had  ittixmed 
— — -  nonjiiit  eUctus  s  among  other  things  stated,  there  appealed  to 
^SL^ir"  ^  ^  clause  in  the  charter,  that  any  officer  infoturo  to  be  chosen, 
Heavim.    isfc,  nan  tUutius  remambit  in  officio,  ^c.  quam  infra  burgum  fr^Se^ 
turn,  vel  lUertatem,  et  franchesias  inde  cum  Mdfanulid  intaiiiaUt, 
f^c. ;  and  it  appearing  that  the  plaintiff,  when  he  was  chosen 
common  councihnan,  out  of  which  the  bailiff  must  be  chosen, 
was  a  foreigner,  it  was  pretended  that  his  office  of  common 
councilman  was  void  by  this  clause,  and  so  not  qualified  to  be 
elected  bailiff.    This  matter  being  resenred  for  the  opinion  of 
'    Lord  Holt,  he  held  that  the  clause  was  declaratory  of  the  com- 
mon law ',  and  that  the  not  inhabiting  within  the  borough  was 
a  good  cause  to  amove  a  member  ;  but  that  it  did  not  ipsofict^ 
determine  his  office  without  an  actual  amoval.    The  plauntxff 
therefore  recovered.    There  is  besides  another  reason  why  the 
Court  should  not  entertain  this  application,  because  it  docs  not 
appear  that  the  party  applying  is  a  member  of  the  corporation ; 
and  in  The  King  v.  Stacey  {a)  the  Court  refused  such  an  applica- 
tion from  persons  having  no  concern  widi  the  corporation. 

Wilson  in  support  of  the  rule.  As  to  the  last  objection  touch- 
ing the  situation  of  the  party  making  the  application,  thou^ 
not  one  of  the  corporation,  he  is  stated  to  be  an  inhabitant  of 
the  borough,  and  as  such  has  an  interest  in  the  due  exercise  of 
the  corporate  functions,  which  were  bestowed  for  the  benefit  of 
the  inhabitants.  The  ground  of  the  application  is,  that  it  ap- 
pears by  the  custom  of  this  borough  that  any  alderman  ceasing 
to  reside  therein  thereby  vacates  his  office  ipso  facto.  Therefore, 
inasmuch  as  it  is  sworn  that  he  still  claims  to  be  an  aldermaoy 
and  still  attends  some  of  the  meetings,  he  is  now  an  usurper  of 
those  franchises,  and  this  is  the  proper  remedy  against  such  an 
one.  Besides,  no  mandamus  lies  in  this  case  to  fill  up  the  office, 
if  the  Court  should  be  of  opinion  that  it  is  vacated,  because  the 
number  of  aldermen  is  not  limited.  It  is  the  duty  of  every  cor- 
porator to  give  his  attendance,  and  non-residence  is  only  an 
offence  as  it  induces  non-attendance  *,  and  therefore  in  all  com- 
mon cases  it  is  necessary  to  inquire  whether  the  nature  of 
the  office  be  such  as  to  require  constant  attendance,  and  the 
corporation  themselves  can  best  judge  of  the  inconveniencics 

(«)  Ante,  z  vol  z. 

arising 


IN  THX  Twenty-ninth  Ybae  of  GEORGE  III.  775 

-ariring  from  non-rcddcncc  in  tbat respect; for  which feaaon the     1788. 

Court  wiU  rtfcr  such  a  complaint  to  the  body  at  large  in  the 

first  instance,  befcw  they  wiU  interfere :  and  that  is  the  ground  ^J^** 
.of  the  decisions  alluded  to.  But  it  is  undoubtedly  competent  Heavim. 
to  the  Crown  in  the  first  instance  to  impose  the  condition  of  re- 
sidence  oil  the  corporators,  and  to  make  an  express  declaration 
that  mere  non-reudence  shall  of  itself  vacate  the  office.  Now 
the  custom  stated  amounts  to  such  a  declaradon.  In  the  case  of 
The  King  v.  Pamtmby,  it  was  only  stated  that  he  had  not  resided  in 
the  boroii^h,  deducing  from  thence  as  a  consequence  of  law^ 
that  the  office  was  vacated  thereby,  though  it  appeared  on  the 
pleadmgs  that  he  had  attended  corporate  meetings.  And  besides, 
there  was  nothing  in  that  charter  to  limit  the  continuance  of 
the  office  to  the  residence  of  the  party.  Now  here  the  defendant 
ceased  to  reside  13  years  ago;  and  has  also  accepted  an  office 
which  compels  his  constant  residence  elsewhere.  In  the  case  of 
Jhc  King  and  Pansanby,  as  rq>orted  in  Sayer,  Lord  Ch.  Justice 
RyJer  is  made  to  say,  that  the  Court  will  not  intend  that  corpo- 
rations will  act  corruptly ;  and  therefore  they  will  grant  a  man* 
-Jamus  to  them  in  sudi  cases  to  amove  the  party  or  examine  the 
charge.  But  that  could  scarcely  be  expected  to  produce  much 
effisct  in  a  case  where  it  appears  that  notwithstanding  an  absence 
of  so  many  years  the  corporation  have  taken  no  steps  to  remove 
the  defendant,  and  still  continue  to  summon  him  regularly  to 
their  meetings.  But  suppose  such  a  mandamus  to  go,  and  they 
were  to  refuse  to  amove  him,  no  remedy  sem^uns  but  the  pre- 
sent. As  to  the  case  of  Vaughan  and  Lnms^  the  &ct  there  re- 
lied on  was,  that  the  party  was  not  resident  at  the  time  of  his 
election:  but  it  did  not  appear  that  he  did  not  reside  there 
afterwards.  The  question  was  confined  to  his  eligibility  at  the 
'time:  therefore  the  opinion  of  Lord  HoU  was  extra<judicial; 
and  at  most  was  only  the  opinion  of  one  Judge;  and  that  too 
delivered  out  of  Court.  And  at  any  rate  the  report  must  be  erro- 
neous, for  it  is  there  stated  that  non  fiat  ekctus  is  a  bad  return, 
which  has  been  often  ruled  otherwise.  The  other  cases  cited 
only  prove  that  a  corporation  have  a  power  to  amove>  which 
does  not  affisct  this  question. 

Lord  Kbmton,  Ch.  J.     It  is  admitted  that  the  defendant 
was  at  first  legally  elected  to  the  office  of  alderman  of  the 
borough  of  Bcdfirii  and  I  am  of  opinion  that,  on  the  conve- 
nience 


^^6  CAS£6  IK  MICHAELMA1S  TERM, 

1788.     tiience  of  the  thing,  on  reasdn hj  anfttegf^  vo  odnr  < 
— — ^  attthority,  liis  ceasing  to  reside  itt  the  biOf^Kf^  SA  fotk  ^fidh 
'^a'Ju'.r^  P^^  ^"  ^"^  ^°  ^^^  corporate  eitdtence.   tim,^  pda^^n 
Ti&AvcN.  nience;  at  what  time  can  it  be  said  liutt  4i^  ceaieitft'be  a  1 

ber  ?   Was  it  at  the  ^rst  moment i^hen  be  lA  the  town?   Afld 


shall  all  those  persons,  who  dexite  their  Me  ttfeter  him  tefing 
these  last  thirteen  years,  be  declared  md^tf  tdeiMdf  SoA  a 
doctrine  would  be  prodactive  of  infinite  cMfiiritffi^fid  [ 
on  third  persons.  Then  consider  lids  liyamd^gy  to  otherti 
the  statute  of  Westminster  2.  (a)  c.  t •»  vMiA  vespecti  die'epei^ 
tion  of  fines,  declares  that  fities  leVied  ^xAAX»f'ft'A:ilt^Mtmt 
shall  be  ipso  jure  null :  and  yet  it  has  been  repeatedly  dcienmind 
{b)  that  they  are  only  voidable,  and  nmst  fce^revel%ed%y  wfk  df 
error.  Then  as  to  authorities :  it  is  tnre,  itideedy  Aat  itut  eaie 
in  Carthew  (who  in  general  is  a  good  reporter)  wasnot  a  jaii- 
cial  authority.  But  the  parties  themsehr es  referred  tile  qoMiMi 
to  Lord  Holt^  a  l^rwyer  of  the  greatest  ettUnetice ;  and  tt  €ir  as 
a  point  can  derive  autliority  from  any  one  person,  tbe  opilBflii 
of  Lord  Holt  upon  this  subject  has  great  weight:  and  he  dioii^ 
that  the  ofiice  of  common  Councilman  did  not%econie^jMi9jflMi9 
vacant  by  non-residence,  and  that  the  party  HA  flbl  ItMe  Us 
franchise,  till  a  sentence  of  amotion  by  the  corporatioii  had%eea 
pronounced.  Therefore  I  am  of  opinion,  on  reason,  on  analogy, 
and  on  the  case  cited,  (there  being  tio  contrary  deefation,)  ^ 
there  must  be  a  judgment  of  amotion  agidhst  tbiB  defetidant  %y 
the  corporation  of  Be^ord  for  non-residence,  Mbie  we  can  in- 
terpose by  granting  an  infbfmation  in  nature  df  a  quo  ruarranh 
against  him. 

AsHHURsT,J.  "Wherever  a  persi(mfaas1)een  once ^ly  elected 
into  a  corporate  office,  and  forfeits  it  bymiscondttcti  fats  amodoo 
by  the  corporation  is  a  previous  and  necessary  step  to 'be  tAen, 
before  this  Court  will  grant  an  information  in  nature  of  a^ 
warranto  against  him.  For  when  a  corporator  tte^teetss  "die 
duties  of  his  office,  the  corporation  should  "first  take  (^nixanoe 
of  it  and  deprive  him,  and  then  it  may  "be  properiy%ron^  be* 
fore  this  Court.  And  there  is  no  inconvenience  in  fills  mode 
of  proceeding:  for  if  any  persons  find  themselves  injured  by^ 
non-residence  df  a  corporator,  and  the  corporaflon  ireftiie  to  b* 
terferc  and  to  do  their  duty,  -such  persons  may  apply  to -Alt 

(«)  <3  2Ul  ¥.  «ff  I. «.  Zf  (i)  %2ni$,  336. 
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CoMtibr  m  mtimkmu dwcted  to  tke  txncpontidon  to  eiifaroe  a     1788. 
fcirfbmnttoe  df  thdr^ivty;    There  is  no  case  in  wluch  tlus  «— — ^ 
Ota*  hm  antetfered  ^by  limiting  a  fw  vnmnsrtp  infiocmatioa  '^^'^1^^ 
iMMlercircnitistBiices  ^iniilflr  to  the  pcetent.    Aadthe  oaae  of  Hbavm^ 
Vmugban  y^  i&mr,  tfaomgh  mc  eza^lf  like  this,  ss  yet  in  some 
fdegseean^audiorityJiprilie  judgment  ixflttoh  i»c  are  now  giving. 
For  though  it  is  said  in  this  case  that  the^if&ce  of  alderman  be- 
-eOmcs  ifQcant  by  non-residence,  yet  that  must  be  understood  to 
anoGlny  that  it  shaU  be  avoided  by  legal  means.    Therefore  I  am 
tdeaily  of  (opinion  that  this  apfdicatbn  is  iU  founded  fior  want  of 
die  prcmns  amotion  of  the  ^efiondant  by  die  coi^xnation. 

GieofB,  J.  (a)  I  thoiigitt  it  was  a  setded  |mnciple  of  corpo- 
ration bm^  that  a  corporator  nnist  be  disfranchised  by  the  corpo- 
«tion  for  non-residenoe,  before  any  application  for  an  informa- 
tion in  nature  of  a  9M0  mfumafito  can  be  granted.  The  principles 
IhBd'down  by  tny  Lord Onef  Justice  are  founded  in  good  sense; 
and  tfaey  ave  stret^gly  corroborated  by  the  case  tefened  to  by 
Ijord  Hok.  And  there  being  no  decision  against  it,  I  think  it 
would  be  too  mudi  to  grant  this  infoamation. 

Rule  disdarged. 

(a)AJifB.£Mr,J. 


The  King  against  William  Pateman.  n^ndiiy, 

^  N0V.  %7\Jtu 

\  RITLE  had  been  obtamed  (calling  on  the  defendant  to  shew  Where  the 
-^  'cause  why  an  information  in  nature  of  a  quo  warranto  ^^^^^^^ 
should  not  be  exhibited  against  him  to  ^ew  by  what  authority  aUowed  by 
%c  claims  to  be  an  alderman  of  Heifirt)  on  an  affidavit  which  Lim,  0^ 
istatcd  Ihc  constitution  of  the  borough  as  in  die  last^rase.    It  also  ''^  «^ 
stated,  that  there  isa  ministeriatl  officer  in  the  borough  called  the  acts  imnis- 
»town*«9eA,  attendant  on  die  corporate  courts  and  meetings,  ^^"^1^^^ 
'#hiA  <:orpdntte  courts  and  meetings  are  subject  to  the  control  dermen, 
^vA  difeetiondf  die  aldermen.  The  person.  Who  made  the  affida-  dkW  S"' 
^t,  also  stateB,'that  he  beReved  that  the  accounts  of  the  town-ckrk  ^^^^ 
areaBjustedand  edbwed  of  by  the  aldermen;  and  that,  by  the  an-  incompjiti. 
eient*nsage  and  custom  of  diat'borough,  die  office  of  town-clerk  aj^btment 
-isincbttipaflBle  with  that  of  alderman.    It  then  stated  that  the  J^^^^^'j, 

equiYileiit 
to  an  amotion  by  the  corporation  from  the  latter  office.    And  if  the  penon  so  appointed  continue 
CO  ezerciie  the  office  of  aldffman,  this  Court  'will  grant  an  information  in  tlic  nature  of  a  f  ara  wtfi^ 
fwiiiit  againat  him.  .  «      . 

defendant. 
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1788.     defendant,  who  had  been  a  burgess,  was  duly  elected  mijfiar  at 
Micbdelmas  1782,  which  office  he  served  till  Micbadmas  17839 


^^^r°  when  he  became  an  alderman.   In  September  1 784  he  was  ckcted 

Patxitan.  town-clerk,  which  office  he  has  since  exercised  togedier  wiik 

that  of  alderman,  contrary  to  the  usage  of  the  borough ;  and  has 

from  time  to  time  acted  as  one  of  the  aldermen  nuho  have  eJhwei 

bis  accounts  as  tovm.derk. 

The  defendant  in  his  affidavit  alleged,  that  he  had  never  offi- 
ciated as  town.clerk,  the  whole  duty  of  that  office  having  been 
transacted  by  his  deputy.  He  denied  that  the  two  offices  weit 
incompatible,  and  that  the  alderfnen  setded  die  town«cIerk's  ac- 
counts, they  being  usually  settled  and  adjusted  by  the  chamber- 
lain; and  said  that  the  corporation  always  appeared  satisfied  widi 
the  defendant's  conduct  as  an  alderman,  as  wdl  as  in  the  ma- 
nagement of  the  town-clerkship  by  deputy.  He  then  stated  two 
instances  in  the  borough,  the  one  of  the  offices  of  town-derik  and 
common  councilman  having  been  enjoyed  by  the  same  person  in 
1 721,  the  other  of  the  enjoyment  of  the  offices  of  town-deri: 
and  alderman  by  a  Mr.  Hill  from  1750  to  1784,  * 

Partridge  and  Wigley  now  shewed  cause,  and  relied  on  the  ob- 
jection which  prevailed  in  the  last  case,  namely^  that  the  de- 
fendant  had  not  been  previously  amoved  from  his  office  of 
alderman  by  the  corporation.  But  there  was  not  any  ground  for 
amotion  even  by  the  corporation  in  this  case ;  for  the  two  offices 
are  not  necessarily  incompatible.  The  only  ground  on  whidi 
they  are  stated  by  the  prosecutor  to  be  incompatible,  is  fully 
explained  by  the  defendant's  affidavit }  and  there  are  two  in- 
stances in  which  these  offices  have  in  point  of  fact  been  enjoyed 
together  in  this  corporation. 

Wilson^  in  support  of  the  rule,  contended,  on  die  authority  of 
Milward  v.  Thatcher  (a),  and  the  note  in  Dyr,  332.  *.,  that  die 
offices  of  town-derk  and  alderman  were  incompatible.  In  AfU- 
ward  V.  Thatcher,  where  the  plaintiff  was  a  jurat  of  the  borough 
o{  Hastings,  and  was  afterwards  elected  town-clerk,  the  rol 
question  was.  Whether  the  two  offices  were  incompatible  ?  One 
of  the  issues  directed  by  the  Court  was  to  try  whether  the 
plaintiff  was  duly  elected  to  the  office  of  town-derk ;  and  after 
arguing  the  special  case,  the  Court  determined  that  he  was  duly 
elected,  notwithstanding  he  was  a  jurat  at  the.time  of  his  elec- 
tion ;  and  immediately  after  the  determination  of  that  case  they 

(«)  Ante,  81.  - 

granted 
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granted  a  mandamus  to  the  corporation  to  fill  up  the  office  of  jurat     1 788. 
which  he  had  thereby  vacated.    Now  that  could  only  have  been  —— - 
granted  on  the  ground  of  the  two  offices  being  incompatible.  ^  ^^^ 
But  in  this  case  there  cannot  be  any  mandamus  to  compel  the  Patiman. 
corporation  of  Bedfrrd  to  fill  up  the  office  of  alderman;  because 
the  number  of  aldermen  is  indefinite.     And  however  doubtful 
it  may  be  as  a  general  question  whether  these  two  offices  are  or 
are  not  incompatible,  it  appears  that  they  are  so  in  this  borough  ^ 
for  it  is  expressly  alleged  that  the  town-clerk's  accounts  are  al* 
lowed  by  the  aldermen.     And  notwithstanding  this  fact  is  in 
some  degree  denied,  yet  that  alone  is  a  sufficient  ground  for 
granting  this  information,  in  order  that  it  may  be  tried. 

Lord  KENTON,  Ch.  J.  I  do  not  think  that  the  offices  of  alder- 
man and  town-clerk  are  necessarily  incompatible  \  for  in  some 
corporations  aldermen  are  not  judicial  officers.  If  an  alderman 
be  also  a  magistrate,  and  the  town-clerk  act  ministerially  under 
him,  then  indeed  these  two  offices  cannot.be  held  by  the  same 
person.  Now  here  it  is  a  question  whether  the  town-clerk's  ac- 
counts are  not  allowed  by  the  alderman ;  if  they  are,  I  think  the 
two  offices  are  incompatible;  and  this  information  should  be 
granted  for  the  purpose  of  trying  that  fact.  In  the  case  of  Thi 
King  V.  Gayer  (^i),  it  seemed  to  be  agreed  that  the  offices  of  jus- 
tice of  the  peace  and  overseer  of  the  poor  were  incompatible, 
because  the  accounts  of  the  latter  were  subject  to  the  control  of 
the  former.  Then  if  these  offices  be  not  compatible,  there  is  not 
the  same  reason  for  refusing  this  application  which  prevailed  in 
the  last  case.  For  the  appointment  of  the  defendant  to  the  office  ' 
of  town-clerk  was  an  act  of  the  corporation  themselves,  which, 
if  the  offices  be  incompatible,  is  equivalent  to  an  amotion. 

AsHHURST,  J.  and  Grose,  J.  (*)  gave  their  opinions  to  the 
£ame  effect. 

Rule  absolute. 

{a)  X  Btirr.  245.  (*)  Abs.  Sulkr,  J. 


Doe  on  the  Demise  of  Lord  Palmerston  against 

CdPELAND.  •    iSTov.  aSth. 

Q  HEP  HERD  had  obtained  a  rule,  calling  upon  the  defend-  where  the 

ant  to  shew  cause  why  the  writ  of  possession  which  had  pWatiffin 

been  issued  in  this  cause  should  not  be  set  aside  for  irregulsfri^y  nonsuitrd 

at  the  trial 
for  want  of  the  defendant's  confessing  lease,  entry,  and  ouster,  he  ia  not  entitled  to  sign  judgment 
against  the  casual  ejector  till  the  pottta  comes  io  on  the  day  in  Bank. 

and 
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W9»9 1^  th^  Minimi  iMit  hsiviog^fionfe^sed  lease,  mrj:.  wod 


^^     osialer.  i^  ^be  tmk,  in  fmwe^^noe  pf  viucli  tiie  pUntf  «m 
C30MUUMUI.  MnmMli  Ae  iMsir  iia4  imiiicritttfily  entoed  .op  jii4cF>»fat 
aguoat  the  faaml  c^ccMr,  and  ukm  out  the  vntirf  ffljinMioB 
hfcMie  tbe|^«itf«9  came  in  on  the  dajr  ia  Baok. 

£4^  iiMv  cooteoded  ior  the  rcgadari 
cited  &jt  Pmr.  Reg.  tk.  CowUmft^p.  166.  «di«.  of  1707,  in  «qi- 
port  <af  it ;  and  obaen»d«  lihat  ihe  statute  4  Geo.  2.  r.  28.  ^  wt 
point  4Mit  any  parikular  time  for  signing  jodgmeat  ^againpt  die 
casual  ejector,  or  taldag  out  die  writ  of  |>o^3esrio|L  Tbia  ques- 
tion, he  said,  bad  been  lately  .^ery  fully  (cooaiderad  in  tbe  Owt 
ef  Cofnmm  Pkas  (a),  wlmce  the  practiqe,  .as  inalieed  in  Sijfa^ 
was  approved  and  cooficmed. 

Sh^ierdjxa  support  of  the  rule,  aaid  that  ^vbadever  die  piac- 
tioe  «i'^t  formerly  hane  been,  it  waa  clearly  otherwise  now : 
and  it  was  highly  Tcasonable  that  it  should  be  so,  for  the  de- 
fendant  might  be  able  to  assign  a  satis&etory  reason  to  theX^omt 
for  setting  asidethe  judgment,  a^,  for  c^asnple,  want  of  due  no- 
lice  of  *tml. 

71r  Courts  upon  reference  to  the  m^ter,  were  perfectly  satis- 
fied of  the  irteguiarity ;  and  stated  die  practice  frqm  Lillf$ 
fraet.  Jt^g.  tit  Fottem  (f  ),  to  be,  that  jtf  ter  a  nonsuit  at  Nisi  Pm^ 
fer^want'Of  the  defendant's  canffissing  l^ise,  entry,  and  ouster, 
the  writ  of  possession  cannot  be  taken  out  tiH  after  the/oite 
comes  in  on  the  day  in  Bapk;  and 

Lord  Kbmvon,  Ch.  J,  added,  that  if  the  practice  in  C.  B. 

{^)  TaKAPnaiurPN'd.  Fmuax  v.  Bbntlst,  H.  ^7  Gm.  3.  C.  J. 

^rby^  S^Qt.  moved  for  a  nik  to  ihew  faoie  why  judgment  ^gaimt  the  caiaal  ge^ 
tor,  and  the  writ  of  possession  issued  thereon^  should  not  be  set  aside  for  the  dcftadaot's 
not  having  confessed  lease,  entry,  and  ouster,  at  the  trial,  whereby  the  plalndf  wss 
noDsuitfd.  The  tjoestion  was,  Whether  judgment  could  be  signed,  and  the  wik  of 
possession  uken  out,  before  the  day  in  Baalc 

IVMer,  Serjt.  shewed  cause,  relying  upon  the  words  In  the  consent  rule,  that  hi  de- 
fault thereof  [i.  e.  confessing  lease,  entry,  and  ouster],  judgment  be  entered  agsimf 
^he  defendant ;  and  he  cited  Sty.  Ptme.  Rag.  44S,  3.  3d  ed. 

The  Cmtrt  took  time  to  consider  of  die  question;  and  it  appearing  that  the  msl 
practice  had  been  to  sign  judgment,  apd  take  out  the  writ  of  possession  imne&tely 
after  the  trial,  they  held  that  the  proceedings  in  this  case  were  regular,  and  diadbafgcd 
the  rule.  The  Gh.  J.  obaaMins  (that  «theio  ww  Jess  possible  ioeemamnoein  this 
pmcticeihfiA  otherwise.  He  alto  #bievM  iipon  the  difiraice  bctweea  the,«oasefll 
znlfBand  the  condition  rule ;  the  laft^  opiesdy  stays  execution,  buLby  the  other  itii 
expressly  consented  that  judgment  may  be  entered  in  default  of  defendint'aooaiiemi 
lease,  eatiy,  asd  «iiaier 

(^)  4  voL  4»3.  ^«  r73i«   And>thii  «|n«i  with  Ttum§F.ud  JbvM^  &sil.  ^p. 
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were  odierwite  BSXHei,  that  wwU  xxMaher  the  mode  of  proceed-     f  788. 
ing  in  this  Coon ;  and  he  dmight  the  farttev  meffcodtefODdall 
comparison  the  best. 

How^TCTi  as  no  reason  appeared  on  the  merits  why  the  knot 
of  the  plaintiff  5Vas  not  entitled  ulrinultely  to  recover  possession/ 
it  was  agreed  that  he  sfaoohl  renudn  in  possession ;  and  it  tras 
refinred  to  the  Master  to  settle  what  daoc^es  die  defendant  bad 
sustained  fay  the  premature  issmng  ef  the  writ  of  possession. 


Robin  ao'if 
mgaimst 
Habd- 


CASTLI. 


HoBiNsoN  against  Hardcastle. 

^I^HE  certificate  which  was  given  under  this  title  in  the 
•*■  Reports  of  Eaittr  Term,  28  Geo.  3.  [ante,  380.  (a)}  was 
inserted  prematurely :  it  was  ultimately  sent  to  the  Lord  Chan* 
cellor  in  the  following  terms: 

Having  beard  counsel  on  the  case  referred  to  us,  we  are  of 
opinion  that  the  plaintiff  Elizabeth  RMnsm  is  not  entitled  to  any 
esute  or  interest  under  the  indentures  <^  lease  and  release,  and 
settlement  of  the  13th  and  14th  July  17139  or  the  will  of 
James  Dunn  her  father,  in  that  part  of  the  estate  at  Great  CbiU 
ton  comprised  in  the  settlement,  which  lies  on  the  east  side  of 
the  post  road  leading  from  Rusbey  Ford  to  Ferry  HUL  • 

W.  H.  ASHHURST^ 
F.  BULLBR. 

N.  Gross. 

(«)  Vid.  ante,  %/^u 


Zaghart  against  Shepherd.  Friday, 

AW.s8th. 

J^V&SEL  moved  that  Master  Foster^  to  whom  this  cause  AmotioQ 

had  been  referred,  should  reconsider  the  award  which  he  ^^  f° 
bad  made,  for  want  of  sufficient  materials  being  hid  before  ihould  be 
bim,  which  the  party  could  not  procure  till  this  time.    The{|^^[7othe, 
award  was  made  befcHX  this  term ;  and  he  observed,  upon  an  »me  «rbi- 
objection  started  by  the  Court  whether  he  had  applied  in  time,  consider  it, 
that  the  statute  9  isT  loW.^.c.i^.  s.  2.  which  required  these  ^^^  ^j^^^ 
sort  of  motions  to  be  made  before  the  last  day  of  the  next  Term  he  had  not 

cuffici^nC 

after  the  award  made,  only  prescribed  the  limitation  in  cases  materials 

before  him 
■t  that  thne,  mu>i  be  made  befoit  the  last  daj  of  the  next  Term  after  such  award  made,  accord- 
ing to  9  1^  lO  ^  3. «.  15.  «.  ft.  a&thottgh  the  arbitrator  be  not  charged  with  corruption  or  undue 
[I  Mmst.  fty6.] 

where 
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l^SS.     where  corruption  or  undue  means  were  attributed  to  the  arbirra- 

tor ;  which  was  so  far  from  being  the  case  here  that  the  party 

^^a^ha^  '^^  solicitous  that  the  matter  should  be  referred  back  ti>  the 

SmrBiRD.  same  arbitrator.     But 

^    >y<'-    ^f"  Lord  Kentok,  Ch.  J.  upon  referring  to  the  act  of  parlia- 

\,.^^^,^f:J^^^      ment,  was  clearly  of  opinion;*  together  with  the  rest  of  the 

7  ^/  y^/.  Court  (<i)i  that  the  motion  ought  to  have  been  made  before  the 

^  Ust  day  bf  the  term  after  the  award ;  and  therefore  they 

,  Refused  die  rule. 

(a)  Abs.ir»//rr,J. 
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INDEX 

TO  TBI 

PRINCIPAL   MATTERS 

IS  THfe  SECOND  VOLUME. 


A. 

ACCORD  ^111^  Satisfaction. 
See  C0MFO8ITIOK. 

ACCOUNT, 
^ff  Assumpsit,  No.   10,  11. 

ACT  ofParUamnii. 
See  Statute. 

ACTION  upon  the  Case. 
See  Case,  Action  i^pon  /Ar— Assoiip- 

SIT. 

ACTION  PenaL 
See  Penal  Action. 

>U)MINISTRATOR- 
See  Executor. 

ADMIRALTY  Jurudktlon. 

1.  If  the  owner  of  a  ship  charge  her  for 
repairs  done  in  England^  by  an  instru- 
ment under  seall,  stated  to  be  by  way 
di  bottomry,  upon  which  she  is  after- 
wards  seized  by  Admiralty  process, 
and  decreed  to  be  sold  to  satisfy  the 
demand,  and  no  appeal  is  made  from 
that  sentence,  but  between  the  seizure 
and  decree  a  writ  of  execution  issues 
against  the  owner  at  the  suit  of  an- 


other creditor,  the  sheriff  cannot  take 
the  vessel  under  this  writ ;  nor  can  he 
maintain  trover  agamst  the  officer  in 
possession  by  the  warrant  of  the  Court 
of  Admiralty.    LadbrokeY.  Crickett. 

649 

t.  Where  the  Court  of  Admiralty  have 

given  a  sentence,  it  shall  be  taken 

that  they  had  jurisdiction,  unless  the 

contrary  appear  on  the  face  of  it.     iL. 

AFFIDAVIT. 
See  Evidence,  No.  6.    Verdict. 

1.  An  affidavit  to  hold  to  bail,  stating 
that  the  defendant  is  indebted  to  the 
plaintiff  in  a  certain  sum,  ae  appears 

•  Py  the  master's  alloeaturf  is  not  suffi- 
ciently positive.   Powei  v.  Portherch. 

55 

2.  Proceedings  in  a  penal  action  on 
25  £ii.  S.  //.  4h  e.  S^.  stayed  on  mo- 
tion, because  no  affidavit  had  been 
filed  that  the  offence  was  committed 
within  the  county  where  the  action 
was  brought,  or  within  a  year,  ac- 
cording to  21  Jac.  1.  f.  4.  fFhite 
Q.T.v.Boot.  274 

3.  If  an  affidavit  be  filed  without  any 
title,  the  Court  cannot  take  any  notice 
of  it,  though  the  adverse  party  is  wil- 
ling to  waive  the  objection.  Owen  v. 
Nurd.  644r 

4.  If 
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4.  If  an  affidavit  to  hold  the  defendant 
to  bail  state  an  act  to  have  passed  in 
the  27  Geo,  S.  which  was  passed  in 
the  22  Geo.  S.  under  which  a  penalty 
was  incurred,  it  is  a  &tal  objection, 

*even  though  the  title  of  the  act  be 
properly  set  forth.     Watton  v.  ^haw. 

654 

5.  It  is  AufEcient  if  the  affidavit  on  which 
the  defendant  is  holden  to  bail  for  an 
ofience  against  the  lottery  act,  shew 
the  fuUuri  of  the  offence,  without 
suting  the  particular  circunstanceft  of 
it.  tb. 

AGREEMENT. 

&«  Landlord  and  Tenant,  No.  4, 
5, 6,  7.  Sbt-off,  No.  1.  Ejkt- 
MENT,  No.  2. 

An  instrnment  on  an  agreement^stamp, 
redtioff  that  A,  in  case  he  should  be 
intitled  to  certab  copyhold  premises 
on  tiie  death  of  B.  would  immedi- 
ately demise  the  same  to  C,  deckriog 
.ihgt  h  Sd thini^agrm  to  dimuH mid 
kt  the  saHUf  with  a  subsequent  cove- 
asm  to  piocure  a  licence  to  let  from 
tine  locd»  operasea  as  an  agrgement  for 
a  laaae,  aoa  not  as  an  absolute  demise. 
DocT.  Cioft,  7S9 

ALDERMAN. 

See  Quo  Wakrakto  lNrt>RllATI029, 
No.  9, 10, 11. 

ALLOWANCE. 
See  Certificate. 

AMENDMENT. 

See  ExjBCunoKt  No.  7. 

Where  a  qui  tarn  action  for  usufy  had 
been  depending  foor  years,  the  Court 
would  not  alfow  amendraenu  to  be 
made  in  the  dedaratioo,  thoogh  the 
pleadings  were  still  in  paper.  Gffw. 
?ofifleweU.  l(fl 

AMOTION. 
See  Quo  Warraxhx)  Information^ 
No.  Q,  7»  8, 10. 

ANNUITY. 
1.  Where  an  annuitv  bond,  granted  by 
two,  becomes  ?oia  by  the  neglect  of 


the  grantee  in  not  registering  a  me- 
morial under  17  Geo.  8.  tf.  26.  be 
cannot  recover  back  any  part  of  the 
consideration  money  from  the  one 
who  was  known  to  be  only  a  aorety 
for  the  other,  and  had  not  in  truth 
received  any  part  of  it,  notwitfaaund- 
ing  they  both  joined  in  a  rempt  for 
it.     Siraton  v.  RastaB.  366 

2.  An  annuity  deed  is  ahsoluielw  tpoidt 
and  not  merely  voidable,  if  the  me- 
morial  be  not  registered  according  to 
the  difectionaof  the  17  Geo.  S.  c,  26. 
/.  1.     Crosslty  V.  Arktvfiiki.      {See 

Exwnnoif,No.5.)  603 

APPEAL. 

^SxfiiBB,  No.  5. 

APPRENTICE. 

See  Settlsmknt  by  Af^retOicee^. 

1.  Where  by  the  constitution  of  a  cor- 
poration  a  person  having  eerved  a 
seven  yeart^  agprenticeship  to  a  free- 
man residing  m  the  town  ia  cntifM 
to  his  freedom,  and  where  by  a  bye. 
law  the  indentures  mvst  be  corolWd 
by  the  town-clerk  within  a  limited 
time,  an  a^pieotice  who  ia  boimd  to 
a  freeman,  resident  only  occnaiooany, 
and  whose  service  is  to  be  peiionned 
at  another  place,  ia  not  entitled  to 
have  his  indentures  enn^ed,  nor  \ 
the  Court  grao^  a  mandamua  to  the 
town-derk  for  that  porpoae.  The 
King  V.  MarskalL  ^ 

APPROVEMENT. 
5*^  iNCLosynVy  No.  1. 

ARBITRATOR. 
See  Award. 

1.  Aibkratora  who  have  die  power  o^ 
choosing  an  umpire,  uay  choose  oor 
the  t9«t8at  they  bqpn  to  take  thr 
matters  referred  into  considcratioo. 
Jtfer.Doe.  645 

ARREST. 
See  Falsb  Imprisonmskt,  Insanitt, 
No.  1.    Souhbbs,  No.  2,  S. 

ASSIGNMENT. 

See'RSLL  o/Ladinr. 

ASSIZE- 
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ASSIZE. 
S^e  Clerk  of  Assize,    Office,  No.  6. 

ASSUMPSIT. 
See  Surety,  No.  1,  2. 

1 .  If  the  person,  for  whose  use  goods 
are  furnished,  be  liable  at  all,  any 
other  promise  by  a  third  person  to 
pay  that '  debt  must  be  in  writings 
otherwise  it  is  void  by  the  statute  of 
frauds.     Matsou  v.  Wharam,         80 

2.  There  is  no  distinction  between  a 
promise  to  pay  for  goods  furnished 
for  the  use  oi  another  made  before 
they  are  delivered,  and  one  made 
after.  ib. 

3.  A  promise  in  these  words,  **  if  you 
do  not  know  him,  you  know  me,  and 
I  will  see  you  paid/'  not  being  in 
writing,  is  void  by  the  statute  of 
frauds.  >b, 

4.  So  is  this,  **  you  must  supply  mv 
mother4n-law  with  bread,  and  I  will 
see  you  paid."  Jofus  ▼.  Coojur^ 
there  cited,  and  also  in  Convp.  9S7, 

5.  If  a  trader  become  a  bankrupt  by 
lying  in  prison  two  months  after  an 
arrest,  his  assignees  may  maintain  an 
action  for  money  had  and  received 
against  a  person,  who,  having  notice 
that  a  commission  would  be  issued 

^'  .^  against  him,  sold  his  goods  and  jraid 
him  the  produce  before  the  expiration 
of  the  two  months.     King  v.  Leith, 

HI 

6.  The  action  of  assumfistt  for  money 
had  and  received  is  like  a  bill  in 
equity,  and  therefore  tlie  party  must 
shew  that  he  has  conscience  and  equi- 
ty on  his  side  ;  so  that  it  lies  not 
against  one  who  was  kno^yn  to  be 
only  a  surety  in  an  annuity  bond  for 
the  payment  of  the  anrtuity,  to  reco- 
ver tne  consideration  money  after  the 
amiuity  had  been  set  aside  for  want 
of  a  memorial," though  the  surety  had 
joined  in  a  receipt  for  the  money. 
StriUon  v.  Rastall.  370 

7.  One  partner  may  maintain  an  action 
for  money  had  and  received  against 
the  other  partner  for  money  received 
to  the  separate  use  of  the  former,  and 
wrongfully  carried  to  the  partnership 
MCOpnt.     Smtlk  V.  Barrqpv.         47(3 

Vol.  it. 


8.  .Where  money  is  owing  to  two  part- 
ners, and,  after  the  death  of  one,  it 
is  paid  to  a  third  person,  the  surviv- 
ing partner  may  maintain  an  action  for 
money  had  and  received  in  his  own 
right,  and  not  as  survivor.  476 

9.  The  same  of  money  received  after  the 
testator's  death,  for  which  his  execu- 
tor may  maintain  this  action  in  his 
own  right.  ih. 

10.  Where  two  enter  into  articles  pf 
partnership  for  seven  years,  in  which 
IS  a  covenant  to  account  yearly,  and 
to  adjust  and  make  a  nnal  settle- 
ment at  the  expiration  of  the  part'- 
nership,  and  they  dissolve  the  part- 
nership before  the  seven  years  are  ex- 
pired, and  account  together,  and 
strike  a  balance  which  is  in  favour  of 
the  plaintiff,  including  several  items 
not  connected  with  the  partnership, 
and  the  defendant  promises  to  pay 
it,  an  action  of  assumpsit  lies  on  such 
express  promise.     FoUer  v.  Allanson. 

479 

11.  An  action  of  assumfisit  may  be 
jnaintained  upon  an  express  promise 
for  the  amount  of  a  balance  struck 
on  .a  partnership  account,  though 
there  was  a  covenant  between  the 
parties  to  account.   Moravia  v.  Levy, 

ib.  483,  n. 

12.  If  all  the  creditors  of  an  insolvent 
consent  to  accept  a  composition',  for 
their  demands  upon  an  assignment  of 
his  effects  by  a  deed  of  trust  to  which 
they  are  all  parties,  and  one  of  them 
before  he  executes,  obtain  from  the 
insolvent  a  promissory  note  for  the 
residue  of  his  demand,  by  refusing  to 
execute  till  such  note  be  made,  the 
note  is  void  in  law,  as  a  fraud  oh  the 
rest  of  the  creditors;  and  a  subse- 
quent promise  to  pay  it  is  a  promise 
without  consideration,  which  will  not 
maintain  an  action.  Cock  shaft  v.  Ben- 
nett. 763 

IS.  For  no  subsequent  promise  can  set 
up  a  security  which  is  void  at  its 
creation.  .    ih, 

14.  If  it  be  only  voidable^  like  a  secu- 
rity given  by  an  infant,  it  may  be  re- 
yived  by  a  subsequent  promise. 

•  1^.766 


3F 


15,  P- 


786 


INDEX  TO  THE  PRINCIPAL  MATTEHS. 


15.  Butifabankniptyorinsolventyafter 
beoomioff  free  from  hit  engageroentSy 
▼oltmtanly  give  secority  for  a  former 
demaody  which  is  only  due  in  con- 
science, it  may  be  enforced  in  a  court 
of  law.  765,6 

ATTACHMENT. 
Sii  Practice,  No.  1. 

1.  The  Coun  refused  to  mnt  an  attach- 
ment against  the  8hei#,  for  neglect- 
mg  to  take  a  repknn  bond.  Tke 
iSng  T.  Lewis,  617 

2.  The  party  ii^ured  has  his  action 
against  the  shenC  ii. 

AVERAGE. 
See  I]ffii7SAKC£,  No.  IS,  14, 15. 

AWARD. 

Sei  Bail,  No.  I.  Banrkupt,  No.  21, 
22. 

1.  A  submission  to  an  award  between 
jf.  and  B»  the  parties  on  the  record, 
hsLYitig  been  made  a  rule  of  Court, 
which  award  not  havin?  been  made 
in  time,  the  dispute  had  been  re&rred 
to  a  second  arbitrator  to  settle,  by  B, 
and  C*  who  were  the  real  parties  in 
the  suit,  no  attachment  can  issue 
against  j9.  forgot  obeymg  the  award 
made  by  the  seftnd  arbitrator,  becadse 
the  reference  should  be  made  by  the 
narties  on  the  record;  and  even  if 
It  had,  there  should  have  been  an- 
other rule  to  make  the  second  sub- 
mission a  rule  of  Court.  Ovfen  r. 
Ilurd.  .    .  ^^ 

2.  And  as  the  Court  had  no  jurisdiction 
in  this  case,  they  could  not  go  into 
the  merits/ though  B.  consented  to 
waive  the  objection.  ii. 

8.  An  arbitrator  may  award  costs  with- 
out any  express  authority  for  that 
purpose.    Roe  v.  Doe.  '6M 

4.  Atbitrators  having  power  to  choose 
an  umpire  may  elect  one  before  they 
enter  upon  the  examination  of  the 
matter  merred  to  them.  $h, 

5.  A  submission  to  aibttration  of  ail 
matters  in  differente  between  the  parties 
in  the  suit  is  not  confined  to  the  sub- 
ject-matter in  the  particular  action 
depending,  but  will  extend  to  cross 


demands  between  the  paitiei,  thoa^ 
not  pleaded  by  way  of  set-ofF;  ad 
the  costs  being  to  abide  the  tvnt 
makes  no  difference.  Makdmr.Ftl* 
larton.  645 

6.  But  a  reference  of  all  matitrt  m  At* 
fnie  in  the  cause  ktween  ike  farha 
is  confined  solely  to  the  matters  io 
dispute  in  that  suiL  <^< 

7.  A  motion  that  an  award  shooM  be 
referred  back  to  the  same  srlxtiaiQr 
to  reconsider  it,  on  the  grosiMi  that 
he  had  not  sufficient  mattfi^  before 
him  when  he  made  it*  must  be  made 
befijre  the  last  day  of  the  next  tens 
after  such  award  made,  accordbg  to 
the  9  and  10  /T.  8.  e.  15.  /.  2.^- 
though  the  arbitrator  be  not  durged 
with  corruption  or  undue  »«««• 
Zachaty  v.  Shepherd.  'SI 

B. 

BAIL. 

See  Bail  in  Error.  Filonv,  No.i 
S.  PLEADmo,  No.  9.  Vagrakt 
Act.    Practice,  No.  IS,  19.  Ai- 

FIDAVIT. 

1.  Where  a  cause,  in  lAich  the  i- 
fimdant  has  been  holden  to  bafl  » 
refinred  to  arbitration,  and  tbt  ar- 
bitrator awards  to  the  plaintitt  a  m 
exceeding  10/.  the  defcndaot  may 
be  holden  to  baU  again  in  sa  actuv 
upon  the  award.     ColSns  t.  P^ 


2.  The  Court  set  aside  the. 
in  scire  facias  against  wil  bec«J* 
they  were  summoned  only  as  bo« 
before  the  Court  rose  on  the  rttojj 
day.  And  the  sheriTs  return  tf 
setre/eci  does  not  estop  the  bafl  fro» 
shewng  that  they  were  iomtooo^ 
so  late  on  the  retom  day,  that  tft^ 
could  not  bring  in  their  prM"*  °J 
fore  the  rising  of  the  Court.  ^J 
v.Harve^lh.    AfAPoohJ^; 


BAIL  in  Error. 


1.  In  debt 
error,    ki 


vlJ. 
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are  not  SaUe  to  pof  iaterest  on  Ac 
ndgantmt  between  tfae  itgnmg  of  the 
judgment  in  B»  R.  and  the  amrmance 
of  it  in  Cum*  Sumc.  Fitiihr.  Leroux,  57 

2.  But  wllen  the  jadg;BKBt  i»  affirmed^ 
it  then  beeomet  the  debt  of  the  bail ; 
and  if  an  action  be  broagiit  againat 
tiiem  on  that  jiid0tnent>  the  jurv  may 
give  intcreet  as  oanagea  for  the  de- 
tention 01  tile  debt*  tbm 

B.  And  if  an  action  of  debt  be  brought 
on  the  judgment,  aflirmed  in  error^ 
against  the  party  himself,  the  jury  by 
way  of  damages  may  mt  mterest 
upon  the  sum  recovered  by  the  judg- 
ment from  the  time  of  sigmng  it, 
where,  by  the  practice  of  the  Court  in 
which  error  is  brought,  such  interest 
is  not  allowed  in  costs  upon  the  affirm- 
ance.    Etttwhtle  V.  Shefiherd.        78 


Su  Practici^  No.  S. 
No.  1,  2. 


ExBCunoK, 


BAIL  BOND. 

See  Pleadinm,  No.  9. 

1.  The  statute  23  H.  6.  r.  9.  relating 
to  bail  bonds  is  a  public  act ;  therefore 
the  Court  will  take  notice  of  it,  though 
it  be  not  pleaded.     Samuei  T.  Evans. 

569 

2.  If  it  appear  in  a  declaration  by  the 
assignee  of  the  sheriff  on  such  bond 
that  the  bond  is  void  by  the  provisions 
of  that  statute,  the  Court  on  motion 
will  arrest  the  judgment,  alter  verdict, 
against  the  defendant,  upon  a  plea  of 
non  est  factum,  ih, 

3.  A  sheriff^s  bond  stated  to  have  been 
taken  on  the  4th  of  November,  een- 
dUionedfor  the  defendanfs  appearance 

^  Withe  morrow  of  AM  Sools,  {Sell.  3d 
November)  is  void  by  the  statute,  it. 

BAILIFF. 

Sfe  PitAcnci,  No.  15,  16,  17.    She- 
rot.    EacAPS,  No.  6. 
A  bailiff,  who  has  arrested  a  prisoner  on 
mesne  process,  may  retake  him  before 
^j   the  return  of  the  writ,  though  he  vo- 
.  luntaril)r  |)ermitted    the  prisoner  to 
e8ca|)e  immediately  after  te  arrest. 
Jitktnton  V.  Mattetony  172 


BANKER* 
See  Interest,  No.  S.     Bankrupt, 
No.  9,  15,  16. 

BANKRUPT. 

Su  Assumpsit,  No.  ISL  15.  Wit- 
ness. Bill  of  Lading.  Surety, 
No.  2.  4.    LANi>LQiu>  and  Tenant, 

No.  7. 

1.  Assignees  of  a  bankrupt  may  sue 
both  m  the  debet  and  detinet.  Winter 
▼•  Kretchman»  46 

^2.  Where  an  act  is  a  clear  unequirocal 
act  of  bankruptcy,  it  cannot  be  ex- 
plained by  any  subsequent  circum- 
stances.    Colkett  ▼.  Freeman,  59 

S.  Therefore  where  j1.  was  denied  in 
the  morning'  bv  express  orders  to  the 
holder  of  a  bill  which  was  due*  it  was 
a  complete  act  of  bankruptcy,  though 
he  afterwards  paid  the  bill  before 
five  o'clock  in  the  same  day,  and 
though  by  the  custom  of  merchants 
in  London  the  payer  of  a  bill  has  the 
whole  da^,  on  which  it  becomes 
due,  till  n?e  o'clock,  to  discharge  it. 

ihm 

4.  But  where  the  act  is  in  itself  doubt- 
ful, it  may  be  explained.  ih* 

5.  A  bill  having  become  due,  and  the 
drawer,  being  pressed  for  payment, 
desired  the  holder  to  call  unon  him 
the  next  morning  at  a  friend's  house 
and  he  would  pay  him ;  the  holder 
went  accordingly,  and  was  denied  at 
the  drawer's  request:  Upon  being 
asked  by  his  fnend  if  he  was  aware 
that  he  had  committed  an  act  of 
bankruptcy,  he  answered  with  sur- 
prize m  the  negative,  and  said  he 
did  not  mean  to  do  so,  and  went  af- 
terwards and  paid  the  bill.  Lord 
Mansfield  told  the  jury,  that  if  they 
were  satisfied  that  the  denial  had 
been  with  a  view  to  delay  the  ere- 
ditor  at  the  time,  it  was  an  act  of 
bankruptcy ;  and  if  so,  it  could  not 
be  purged  by  paying  the  bill  after- 
wards, ib' 

6.  If  a  surety,  bound  with  his  princi- 
pal for  payment  of  money  by  insial- 
ments,  take  a  bond  from  the  piinci- 
pal,  conditioned  for  payment  of  the 
amount  of  the  instalments  before  t*- 
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first  of  them  will  be  due,  and  before 
.  that  time  the  princijpal  become  bank- 
nipt*  and  obtain  his  certificate»  and 
afterwards  the  instalment-bond  is  dis- 
charged by  the  surety,  still  he  cannot 
maintain  an  action  against  the  princi- 
pal for  nooney  paid  to  hit  use.  Toui- 
idint  ▼.  Martinant*  100 

7.  But  he  might  have  proved  the  bond 
under  the  commission,  i^.  tff  Martin 
V.  Court.  640 

8.  Consequently  the  bankrupt's  certifi- 
cate is  a  bar  to  an  action  by  the  surety 
on  the  counter  bond.  si. 

9.  A  banker  is  not  justified  in  paying 
the  drafts  of  a  person  who  has 
placed  money  in  his  hands,  after  he 
has  notice  of  an  act  of  Ixuikruptcy 
committed  by  him,  Vernon  v.  nan- 
key.  113 

10.  A  proviso  in  a  lease  for  21  years 
that  the  landlord  shall  re-enter  on  the 
tenant's  committing  any  act  of  bank- 
ruptcy, whereon  a  commission  shall 
issue,  is  good.  Roe  dem.  Hunter  v. 
GaU'teru  133 

11.  Where,  a  trader  becomes  a  bank- 
rupt by  lying  in  prison  two  months, 
the  act  ot  baqkruptcy  relates  back  to 
the  arrest,  so  as  to  vest  his  property 
in  the  assignees  from  that  time.  King 
V.  Leith.  {See  Assumpsit,  No.  5.) 

Ul 

12.  How  assignees  of  a  bankrupt  may 
declare  in  uite  faciM,  Sec  Plead- 
ingif  No.  3. 

13.  where,  after  a  recovery  in  eject- 
ment, and  before  an  action  of  trespass 
for  mesne  profits;,  the  defendant  be- 
came a  bankrupt,  and  the  jury  did  not 
include  the  costs  of  the  ejectment  in 
their  verdict  iu  executing  a  writ  of 
inquiry  in  the  action  for  mesne  profits, 
the  Court  refused  to  set  aside  the  in- 
quisition, because  the  plaintiff  might 
have  proved  the  costs  as  a  debt  under 
the  defendant's  commission  of  bank- 
rupt.      Gulliver  v.  Drinkwater, 

261 

14.  The  plaintiffs  together  with  ji, 
and  B.  being  ownen  of  one  ship,  and 
the  defendant  of  another,  a  prize 
was  taken,  condemned  and  shared 
by  agreement  between  them :  after- 
wards the  sentence  of  condemnation 


was  reversed,  and  resdtntioii  awjwJ- 
ed  with  costs,  which  wa«  paid  soUy 
by  the  plaintiff,  J.  and  JB.  having  in 
the  mean  time  become  banknqvts )  an 
action  cannot  be  brou^t  bv  the  pLun* 
tiffs  alone  for  a  nioietjr  of  the  resti- 
tution money  and  costs^  because  it 
was  either  a  partnership  traoaactioB, 
when  A,  and  B.  ought  to  be  joined ; 
or  not,  when  separate  actiona  shodd 
be  brought  by  each  of  the  persons; 
paying.       Graham  v.   RoberUmu 

282 

15.  When  the  assignees  of  a  bankrupt 
have  recovered  a  sum  of  money  fron 
the  bankrupt's  banker,  received  by 
him,  and  paid  over  to  a  creditor  of 
the  bankrupt  with  knowledge  of  the 
bankruptcy,  they  cannot  recover  the 
same  jum  from  the  creditor,  though 
he  received  it  after  notice  of  the 
bankruptcy.  Vernon  and  Others^  as- 
signees of  Tyler  v.  Hanson.  287 

1 6.  But  the  assignees  had  their  option 
at  first  to  bring  the  action  against  the 
banker  or  against  the  person  to  whom 
the  banker  paid  the  money  under  the 
above  circumstances.  «^. 

17.  Where  a  ship  was  mortgaged  at 
sea,  with  a  proviso  that  the  mortga- 
gor should  continue  in  possession  till 
wilure  of  payment  of  the  mortgage 
money  on  demand,  the  grand  tSl  of 
sale  was  delivered,  and  the  mortgagor 
became  bankrupt  before  the  arriv^of 
the  ship,  and  the  mortgagee  took 
possession  on  her  arrivd,  he  may 
maintain  trover  a^amst  the  asaigoees 
who'  took  the  ship  from  himy  not- 
withstanding he  made  no  demand 
either  on  the  bankrupt  or  hia  assignees. 
Atkinson  v.  Mating,  462 

1 8.  An  assignment  of  goods  at  aea  aa  a 
collateral  security  for  a  debt  and  a 
subsequent  indorsement  of  a  ixll  of 
lading,  are  good  as  against  the  assig- 
nees of  the  assignor  who  committed 
an  act.  of  bankruptcy  between  the  as- 
signment of  the  ffoods  and  the  in* 
dorsement  of  the  bul  of  lading.  />»- 
priere  v.  PatUy.  4.85 

19.  Those  who  are  privies,  and  assent 
to  a  deed  of  assignment  by  a  debtor, 
cannot  set  it  up  as  an  act  of  bank- 
ruptcy.  BamfordY.  Baron.  59*.  m.  a. 

20.  Though 
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^0.  Though  a  bankrapt  cannot  give  a 
lien  on  any  particular  goods,  yet  he 
may  take  a  demise,  and  agree  that 
the  rent  shall  be  payable  on  a  parti- 
cular day,  in  which  case  the  law. 
^ves  the  landlord  a  power  of  dis- 
training on  that  day.  603 

31.  ABsignees  of  a  bankrupt,  having 
received  1500/.  from  a  debtor  to  the 
bankrupt  as  a  debt  due  to  his  estate, 
and  having  commenced  an  action 
against  him  for  ^  further  demand  on 
the  same  account,  to  which  he  had 
only  pleaded  the  general  issue,  agree 
with  him  to  refer  ali  matters  in  dif' 
fercncp  between  the  parties  in  the  cause  ; 
the  arbitrator  has  power  to  award 
that  the  assic^nees  shall  repay  a  part 
of'  the  «um  a&eady  received,  if  it  ap- 
pear to  have  been  paid  by  mistake. 
Maieolm  v.  Fullarton.  ^^ 

22.  If  the  payee  of  a  bill  of  exchange, 
received  from  a  third  person  as  die 
price  of  an  estate,  give  time  to  the 
drawee  on  condition  that  he  shall  al- 
low interest,  and  afterwards  the 
drawrge  xiischarge  the  bill,  having  in 
the '  mean  time  committed  an  act 
of  bankruptcy ;  this  is  not  such  a 
payment  m  the  ordinary  course  of 
trade  as  is  protected  by  the  19  Geo,  2. 
t,  32 ;  and  the  assignees  may  reco- 
ver the  money  from  the  payee.  Ver- 
non V.  Hall  6i8 

BARON  and  FEME. 

See  E#BCTMENT,  No.  2. 

1.  Husband  and  wife  shaU  not  be  call- 
ed in  any  case  to  give  evidence  even 
tending  to  criminate  each  other. 
The  King  v.  The  Inhabitants  of  Cli- 
viger.  263 

2.  In  a  case  of  settlement,  where  a 
marriage  in  fact  has  been  proved  be- 
tween two  paupers,  the  first  wife  of 
the  husbaqd  is  not  a'  competent  wit- 
ness to  prove  a  former  marriage  with 
him,  because  such  evidence  shews 
him  to  have  been  guilty  of  bigamy. 

263 

3.  Husband  and  wife  may  ptove  their 
own  marriage  on  a  cjucstion  of  set- 
tlement. »^* 


BASTARDY,  Order  of. 
Se^  Soldiers,  No.  2,  S. 

BILL  of  EXCEPTIONS. 
See  Exceptions,  Bill  of 

BILL  of  EXCHANGE. 
See  Bankrupt,  No.  3.  22.  Foroert. 

1.  The  objection  arising  from  want  of 
notice  of  non-acceptance  of  a  Hll  of 
exchange  from  the  holder  to  the 
drawer  i»  done  away,  by  shewing  that 
the  latter  had  no  effects  in  the  hands 
of  the  drawee  at  the  time.  Rogers  v. 
Stephens.  713 

2.  Qu£ref  how  far  this  rule  holdU,  if 
the  drawer  shew  from  other  circmn^ 
Stances  that  in  fact  he  sustained  an 
injury  for  want  of  such  notice  ?      ih. 

3.  But  at  any  rate,  a  subsequent  promise 
by  the  drawer  to  pay  the  bill  is  a 
waver  of  the  want  of  notice.  ih, 

4.  And  if,  on  demand  made,  he  an- 
swer that  "  the  bill  must  be  paid," 
it  is  equivalent  to  a  promise  to  pay. 

ib. 

5.  Where  a  bill  of  exchange  payable 
40  days  after  sight  is  refused  accept- 
ance, and  an  action  is  brought  in  or- 
der to  charge  the  drawer,  proof  of 
the  noting  of  the  bill  for  non-accept- 
ance is  not  sufficient^  without  prov- 
ing that  it  was  also  protested  for  non- 
acceptance,  though  there.be  a  subse- 
quent protest  for  non-payment.        ih, 

BILL  of  LADING. 
See  Bankrupt,   18«      Insurance,  4. 
7. 

1.  The  consignor  may  stop  goods  in 
transitu  before  they  get  into  the  hands 
of  the  consignee  in  case  of  the  in- 
solvency of  the  latter  ;  but  if  the 
consignee  assign  the  bills  of  lading 
to  a  third  person  for  a  valuable  con- 
sideration, the  right  of  the  consignor 
as  afirainst  such  assignee  is  divested. 
LicJtiarrow  v.  Mason.  63 

2.  There  is  no  distinction  between  a 
bill  of  lading  indorsed  in  blank  and 
an  indorseipent  to  a  particular  per- 
son. *^* 

3.  But 


790 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


3.  But  if  ihc  coasignee,  to  whom  the 
bill  of  lading  is  indorsed  in  blank, 
assign  it  over  as  a  security  for  ac 
ceptances  given  by  the  assignee ;  not 
amounting  to  the  value  of  the  goods, 
and  afterwards  by  an  agreement  be- 
tween them  they  become  partners  in 
the  goods,  by  which  agreement  it 
appears  that  the  consignor  has  not 
been  paid  for  them,  the  assignee  of 
the  U]l  of  lading  cannot  maintain 
trover  against  the  consignor  if  h^  ston 
the  goods  in  trantitu  upon  the  insol- 
vency of  the  consignee.  Salomons  v. 
Num.  «4 

BILL  If  SALE. 
Sa  Ship,  No:   1.      Bankrcft,  No. 
17.    Executor  de  ion  tori.  No.  5. 
Tbovbr,  No.  1. 

1.  It  is  a  general  rule  in  the  transfer  of 
chattels,  that  the  possession  must  ae- 
company  and  fottow^  the  deed,  Ed" 
wardi  V.  Harben.  5OT 

2.  Therefore  where  the  conveyance  is 
abiolutif  the  possession  must  be  deli- 
vered immediately:  where  it  is  roii- 
ditionalt  it  will  not  be  rendered  void 
by  the  vendor's  continuing  in  pos- 
session tUl  the  condition  te^perform- 
ed.  »^- 

3.  An  abtohite  conveyance  of  person- 
alty, without  possession,  is  m  point 
of  law  fraudulent ;  and  not  merely 
ividenn  of  fraud.  it. 

BOND. 

See  Set-off,  No,  1.  Banlruptt  No,  6. 
Surety^  Annuity^  No.  1,  Insurance^ 
No.  11.  Pleadings  No,  5,  6,  7,  8. 
BhilBond. 

1.  In  an  action  on  bond  damages  may 
be  recovered  for  more  than  the  pe- 
nalty,   Ijord  Lonsdale^*  Church. 

^  388 

2.  Therefore  in  debt  on  bond  with 
condition  to  account  for  money  to 
be  received,  the  Court  will  not  stay 
proceedings  upon  paying  the  penaliv 
roto  Court.  ^  »^- 

3.  Where  a  woman  on  her  marriage 
with  a  copyholder  of  a  uMrnor,  where 
the  widows  of  husbands  dying  aeised 
are  entitled  to  their  free  bench,  gave 


a  bond  that  the  «oo  of  her  intawkd 
husband  by  a  former  wife  ahooid  have 
possession  of  part  of  the  co^hold 
estate  after  the  death  of  the  huaband, 
on  condition  of  hie  rearing  the  pan 
of  the  house  reserved  for  her,  ^c. 
this  was  held  to  be  a  good  consider- 
atioo,    R*  y.  InhaUtanU  of  Loptn. 

580 

BOO&S, 

L  In  trover  for  goods,  by  the  \ 
of  a  bankrupt,  where  the 
was  that  they  were  aold  by  the  pbbi- 
tiff,  and  defendant  moved  for  kare 
to  mspect  the  bankrupt's  tale  books, 
the  Court  gave  him  time  to  plead,  in 
order  that  he  might  gain  time  to  ob- 
tain a  discovery  from  the  Comt  of 
Chancery  in  the  mean  while.  Wlk- 
ter  V,  Ca%alet.  €8S 

2.  For  mspection  of  hooka  rebtiiig  to 
the  revenue,  see  Evidence,  No.  ?• 

BOTTOMRY. 
See  Admiralty. 

BOTTOMRY  BOND« 
See  Insuramce,  No,  II. 

BRIDGE. 
See  County, 

BY-LAW. 

A  by-kw  requiring  the  iodeDtoret 
of  aoprenticeship  of  such  who  are 
bound  apprentioes  to  freemen  to  be 
inrolled  within  four  months  from  die 
date,  in  order  to  entitle  themsdves  to 
their  fireedom,  aeema  good.  J7ie  Kkg 
v.  MarehaL  2 


c. 

CALLIS. 
CJLLIS^t    Readings   are    good    aa- 
thority  on  the    subjea  ot    Severs. 
Dore  V,  Gray.  3(55 

CASE,  Action  upon  the. 
See  Tbespa8«i  No.  8. 

l.Wfaere 
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1.  Where  a  justice  of  the  peace  mali- 
ciously ^ants  a  warrant  againit  an- 
other without  aoy  information  upon 
a  supposed  charge  of  felony,  the  re- 
medy against  the  justice  is  trespass 
for  the  false  imprisonmenty  and  not 
case.     Morgan  ▼•  Hughes*  225 

5L  A  decLiration  in  an  action  for  a  ma- 
licious prosecution  for  felony  must 
state  that  the  prosecution  is  at  an  end ; 
and  alleging  that  the  plaintiff  was  dis- 
charged from  his  imprisonment  is  not 
sufficient.  i3. 

3.  The  word  acquitted  indeed  must  be 
taken  in  its  leeal  sense,  namely,  by  a 
jury  on  the  triJ.  tb.  231 

4.  So  if  it  had  been  alleged  that  the 
plarndfT  had  been  discharged  by  the 
grand  jury's  not  finding  the  bill,  that 
would  have  shewn  a  lega^  end  to  the 
prosecution.  «^.  232 

5.  The  distinction  between  case  and 
trespass  is  this :  where  the  immediate 
act  of  imprisonment  proceeds  from  die 
defendant,  the  action  can  only  be 
trespass ;  but  where  the  act. of  impri- 
sonment by  one  person  is  in  conse- 
quence of  information  from  another, 
tnere  an  action  on  the  case  is  the  pro- 
per remedy.  iL 

6.  An  action  upon  the  case  will  not  lie 
bf  an  mdiviaual  against  the  inhabit- 
ants of  a  county  for  an  injury  sus- 
tained in  consequence  of  a  county 
bri^^e  bemg  out  of  repair.  Ruiull 
T.  J%e  Men  of  Devon.  667 

7*  If  the  purchaser  of  a  horse,  war- 
ranted to  be  of  a  certain  age,  discover 
that  he  is  of  a  greater  age,  and 
offer  him  to  the  seller,  who  refuses 
to  take  him  back,  he  may  sell  the 
horse  to  aoy  third  person,  and  then 
maintain  an  action  against  the  seller 
on  the  warranty.  Buchanan  r.  Pam- 
ihav).  745 


Cases  doutted  or  dented. 

Cumber  v.  Wane  [1  Str.  426.]  28 
The  King  v.  Goter.  M.  16  G.  3.  48 
A  case  mentioned  at  the  end  of  Wate 

and  Brigs.     1  Lord  Ray,  36. 
Windham^.  Chre.  Cro.  EGz:  133.  231 
Covene^$  case.    Dyer  209*  355 


Bagt^B  case.     1 1  Reh.  99.  S55 

MuUiner  v.  Wilks.  E.  23  Geo.  3.  B.  R. 

443 
Justen  V.  W^te.  Cro.  EKz.  21 4.  475 
The  King  t.  Bennet.     1  Str.  101.     48^ 


CERTIORARI. 

}.  A  certiorari  is  mnted  of  course  on 

the  application  of  the  Crown.    R.  r. 

•  Eaton,  89 

2.  Seciis,  on  the  appUcation  of  a  defen- 
dant, he  must  lay  some  ground  for  it 
before  the  Court.  ih. 

3.  A  certiorari  lies  to  remove  a  con- 
viction on  the  16  Geo.  3.  c.  SO.  (to 
prevent  the  stealing  of  deer)  if  the 
defendant  has  not  appealed  to ,  the 
quarter  sessions.  ib. 

4.  The  Court  of  B.  R.  will  not  errant 
a  certiorari  to  remove  the  record  and 
proceedings  out  of  a  court  leet,  in 
order  to  inquire  into  the  propriety  of 
an  amerciament,  where  the  line  has 
been  estreated  into  the  duchy  cham- 
ber of  Lancaster f  and  paid.  R.  v. 
Jfeaton.  184 

5.  The  Court  will  not  grant  a  certiorari 
to  a  defendant  after  ne  has  appealed 
to  the  Sessions,  pending  such  appeal. 
The  King  7.  Sfarro^.  '    196, «. 

6.  The  Court  will  not^  grant  a  certiorari 
to  remove  the  assessments  of  the  land- 
Ux.  But  if  an  information  be  moved 
for  against  the  commissioners  of  the 
land-tax,  the  Court  will  admit  an  at- 
tested copy  of  the  assessment  as  evi- 
dence, instead  of  the  original.  The 
King  V.  Kinp  and  others.  234^ 

7.  Neither  will  a  certiorari  be  granted 
to  remove  a  poor-rate,  on  accooni  of 
the  public  inconvenience.         ib.  235 

8.  It  IS  no  objection  to  a  certiorari  to 
remove  a  presentment  of  a  road  made 
by  a  justice  of  peace  under  the  24th 
section  of  IS  Geo.  3.  c.  78.  that  it  is 
prosecuted  by  another  than  the  jus- 
tice presenting,  if  it  be  by  his  consent. 
The  King  v.  The  Inhabitants  of  Pen- 
derryn.  260 

9.  Upon  a  certiorari  to  remove  a  con- 
viction by  •  justice  of  peace  on  the 
deer  act,  16  Geo:  3.  c.  SO.  a  return 
that  the  record  is  returned  to  the 
Sessions,  and  that  a  copy  is  annexed 
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to  the  writ  18  sufficient;  for  justices 
ought  in  all  cases  to  return  convic- 
tions to  the  Sessions,  whether  an  ap- 
peal lies  or  not.     R,  v.  Eaton.  .   285 

10.  No  certiorari  lies  to  remove  an  in- 
dictment on  30  Geo.  2.  c,  24'.  /.  1. 
for  obtaining  money  by  false  pretences. 
The  King  v.  Toung,  472 

11.  If  a  statute,   creating  an  offence, 
.  give  cognizance  of  it  to  one  justice, 

with  an  appeal  to  the  Sessions,  and 
take  away  the  certiorari^  as  to  all 
the  proceedings,  and  afterwards  fur- 
ther powers  for  the  punishment  of 
the  offender  are  given  to  the  Sessions 
by  another  statute,  which  does  not 
take  away  the  certiorari  ;  the  clause 
for  taking  away  the  certiorari  in  the 
former  act  cannot  be  extended  to  the 
proceedings  under  the  latter.  R.  v. 
M,  Terret.  735 

12.  Therefore  where  there  have  been 
proceedings  under  both  statutes,  those 
under  the  former  act  cannot  be  re- 
movedy  but  those  under'the  latter  may. 

ib. 

CHARITY. 
See  Visitor. 

CHARTER. 
See  Corporation,  No.  4,  5. 

CLERK  OF  ARRAIGNS. 
See  Office,  No.  4. 

CLERK  OF  ASSIZP. 
See  Office,  No.  4. 

CLERK  OF  THE  PEACE. 
See  Costs,  No.  4. 

COLLEGE. 

See  Visitor. 

COMMITMENT. 
See  Vagrant  Act.    Warrant. 

COMMON. 

See  Inclosure. 

COMPOSITION. 

See  Assumpsit,  12. 

1.  An  agreement  between  a  debtor 
and  his  creditors  that  they  will  ac- 
cept  a  composition  in  satisfaction  x)f 


their  respectire  debts  to  be  paid  in  M 
reasonable  time,  cannot  be  pleaded 
to  an  action  brought  by  one  of  tbe 
creditors  to  recover  hu  whole  de- 
mand. Hcatkcote  and  Others  r.  Crook- 
ihanku  24 

2.  But  if  the  debt  had  been  ascer- 
tained  bv  the  agreement,  and  a  fimd 
provided,  and  all  the  creditors  boand 
to  forbear,  it  seems  that  would  have 
been  a  good  plea.  ih. 

3.  So  if  the  debtor  had  assi^ed  over  all 
his  effects  to  a  trustee  in  order  to 
make  an  equal  distribution  amongst 
all  his  creditors,  that  would  have  been 
a  good  consideration  in  law  for  the 
promise.  iL. 

CONDITIONS  OF  SALE. 

See  Warranty. 

CONSIGNMENT. 
See  Bill  of  Lading. 

CONTINGENT  Rtnunndcr. 
See  Limitation. 

CONVICTION. 

See  Trover,  No.  S,  4, 5, 6w  Vagkavt 

Act.    Excise. 

1.  In  a  conviction  on  the  5  jin.  r.  I4v 
J.  4.  evidence  that  "  the  defendant 
kept  and  used  a  gun  to  kill  and  de-« 
stroy  the  game,"  was  held  sufficient. 
R.  V.  R.  Thompson.  18 

2.  In  a  conviction,  if  the  defendant  ap- 
pear and  plead,  and  the  evidence  be 
given  on  the  same  day^  the  Court  will 
intend  that  the  evidence  was  given  ia 
the  defendant^!  presence.  ib. 

3.  Where  the  conviction,  after  setting 
forth  the  evidence,  stated,  <*  there- 
upon the  defendant  on,  ^c.  at,  l^c. 
before,  me,  £*ff  •  by  the  oath  of  one 
credible  witness, .  according  to  the 
form  of  the  statute  is  convicted,"  it 
was  held  to  be. an  adjudication  by 
the  justice,  that  he  is  convicted  of  the 
offence.  ib. 

4.  Where  justices  of  the  peace  are  re- 

auired  bv  a  penal  statute  to  distribute 
le  penalty  on  conviction  among  cer- 
tain persons  according  to  their  dii- 

cretioBf 
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feretioO)  an  adjudication  that  the 
forfeiture  be  dlsp^ud  of  ai  the  law 
directs  is  bad  and  the  Court  will 
^uash  the  conviction.  R,  v.  Dimp' 
ley,  96 

5.  tn  such  cases  the  justices  ought  to 
adjudge  what  the  several  proportions 
should  be.  i^. 

f(.  Justices  ought  in  all  cases  to  return 
convictions  to  the  Sessions,  whether 
an  appeal  lies  or  not,  that  the  Crown 
may  not  be  deprived  of  its  share  of 
the  forfeitures :  and  when  that  is 
done,  a  return  of  a  copy  to  a  cer- 
ilcrari  is  good.    The  King  v.  Eaton, 

285 

COPYHOLD.     Cofiyhoider, 
See  Inclosuke. 

1.  A  mandamus  to  admit  a  copyholder, 
claiming  by  descent,  refused,  .be- 
cause he  had  a  complete  title  against 
all. the  world  but  the  lord  without 
admittance.     The  King  t.  Rennet, 

198 

2.  By  a  grant  of  a  manor  with  an  ex- 
ception of  the  wastes,  they  are 
thereby  severed  from  .the  manor, 
though  the  copyholders  continue  to 
have  a  right  of  common  thereon  by 
immemorial  custom.  Revel!  v.  Jod- 
rell,^  415 

S.  And  after  a  grant  of  the  soil  of 
those  wastes  to  trustees  for  the  use  of 
the  copyholders  in  free  socage,  the 
lands  vhen  inclosed  will  be  freehold, 
and  nqt  copyhold. '  ih,  &f  705 

4.  A  copyhold  cannot  be  created  by 
operation  of  law,  but  must  have  been 
demised  andN  demisable  by  copy  time 
out  of  mind.  ih*  ^  705 

5.  If  the  lord  of  a  manor  reftise  to 
admit  a  person  to  whom  a  copyhold 
is  surrendered  on  account  of  a  disa- 
greement respecting  the  fine  to  be 
paid,   the   Court  will   grant  a  man- 

.damns  to  compel  the  lord  to  admit 
without  examining  the  right  to  the 
£ne  ;  for  no  ri^t  to  the  fine  can  arise 
till  admittance.  The  King  v.  The 
Lord  and  Steward  of  the  Manor  of 
Hendon.  484 

,6.  A  covenant  made  by  a  copyholder 
with  a  stranger  to  assign  ana  surren-  \ 


der  his  copyhold  to  him^  which  co- 
venant is  afterwards  presented  bv  the 
homage,  does  not  give  the  lord  any 
right  to  a  fine.  484 

7.  A  copyholder  covenants  to  assign 
and  surrender  to  B,  which  covenant 
is  presented'  by  the  homa^,  but  be- 
fore any  surrender,  B.  assigns  his  in- 
terest to  C,  to  whom  A,  surrenders ; 
C,  has  a  right  to  be  admitted  on  pay- 
ment of  a  fine  for  his  own  admittance 
only.  th. 

8.  Where  a  copyhold  is  granted  for 
three  lives  to  a  man  and  his  heirs, 
and  he  has  no  power  of  compelling 
the  lord  to  renew,  on  the  Ming  in  of 
the  lives,  the  copyholder  cannot  cut 
timber  growing  on  the  estate.  Mar- 
diner  v.  Elliot,  746 

9.  SecuSi  if  the  copyholder  has  a  power 
'  of  nominating  his  successors.  \b. 

CORPORATION. 

See  Apprentice. — Essoign,  No.  2. — 
Information,  No.  3. — Mandamus, 
No.  1,  2,  S,  5.— Visitor,  No.  8, 
9,  10. — Officer,  No.  1,  2. — Quo 
Warranto  Information. 

1.  The  Court  will  not  grant  a  crimi* 
nal  information  against  the  membm 
of  a  corporadon  for  a  misapplicatioa 
of  the  corporation  money;  but  it  is 
rather  a  subject  fbr  an  application  to 
the  Court  ot  Chancery,     R.  v.  Wat- 

'  son,  199 

2.  A  judgment  of  seizure  quousque^  tsfc, 
against  a  corporation,  in  defiiult  of 
appearance,  operates  as  tl  final  judg^ 
ment  to  dissolve  the  coiforation,  if 
they  do  not  apjpear  in  the  same  term, 
or  the  next  at  farthest.  R,  v.  Amery. 

515  to  569 

3.  The  only  use  of  a  final  judgment  in 
such  case  is  to  shew  the  Crown's  elec- 
tiod  to  take  advantage  of  the  forfei- 
ture :  but  any  other  matter  of  record, 
shewing  the  election,  may  equally 
answer  the  purpose.  5G^ 

4.  Therefore  a  new  charter  of  incor- 
poration granted  after  that  time  to  a 
new  body  of  men  in  the  same  place 
is  good,  notwithstanding  a  charter 
of  restitution  be  afterwards  granted 
to   the  old  toiporation:    and   such 

charter 
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fhaiter  fiS  nttkotioa  a   ayolutdy 

5.  A  power  icierf ed  to  the  Crown  io  a 
dufter  of  incorDoratiQO  to  amoTe*  by 
order  of  couocdy  one  or  more  of  tte 
corporatorsy  which  charter  also  de* 
dared  that  all  or  my  of  ikem  lo 
amored  abould  actually  and  without 
further  ivooeaa  be  amo? ed>  and  which 
JiMo  provided  at  the  same  time  that^ 
upon  auch  amotiooy  the  remainiog  cor- 
porators might  proceed  to  fill  up  the 
yacandes^  caanot  be  exercised  to  such 
ao  ej;ieQt  as  not  to  leave  a  su|icient 
jnumber  jto  make  a  re-election ;  and 
itherdbre  an  amoval  of  all  is  illegal 
and  void.  tf . 


COSTS. 
See  AwARDi  No.  S.  BAKKRXTPTy  No.  IS. 

1.  A  justice  of  the  peace,  who  has  pro* 
secuted  a  |^lor  to  conviction  for  suf- 
fering a  prisoner  to  escape,  committed 
by^lum  on  a  chaige  of  felonyi  is  not 
entitled  to  the  costs  of  the  conviction 
under  th^  5  ic  6  f^.  Uf  M.  c.  11.  /. 
S.    Rex  V.  Sharpneis.  47 

%  But  if  he  were  to  present  a  road, 
and  the  offender  were  thereon  after- 
wards indicted  and  convicted,  it 
•eema  he  would  then  be  entitled  to 
costs  as  9  public  prosecutor  within 
U}e  act*  ib. 

8«  So  if  he  were  to  indict  an  infierior 
oficer  for  disobeying  an  order  made 
by  him  and  convict  mm.  ib. 

4.  The  clerk  of  the  peace,  whose  duty 
it  is  to  draw  up  all  presentments  in  the 
fo^  of  mdictment,  is  a  public  pro- 
secutor within  the  act.  ib. 

5.  The  prosecutor  in  a  trial  at  bar  is 
not  within  the  act*  ib. 

6.  Qfi^  Whether  the  person  really  in- 
.  jured  who  is  the  real  prosecutor  be 

entitled  to  O09ts»  if  his  name  do  not 
appear  on  the  back  of  the  indict- 
ment, ib. 

7.  On  a  defendant's  acquittal  on  an 
information,  he  is  not  entitled  under 
the  4&  5  /r.  &  if.  r.  18.  /•  2.  to 
costs  beyond  the  extent  of  the  re- 

•  cognizance  entered  into  by  the  pro- 
secutor in  ao/L  under  that  acL  R.  v. 
Filevpod,  45 


8.  Bnt  in  that  case  the  Court  iotiiiiated 
that  in  future  it  might  be  pnspcr  to 
adopt  some  new  rule,  each  aa  re- 
fusing to  grant  any  inifbrauttioot  im- 
less  the  prosecutor  will  ondeitake  to 
pay  all  the  cosu.  45 

9.  However,  in  a  subseouent  case  they 
refused  to  make  such  a  mle ;  and 
said  that  the  Court,  on  graotiBig  as 
information,  would  not  require  the 
prosecutor  to  ^ve  security  for  the 
costs  in  case  the  defendant  should  be 
acquitted,  beyond  the  extent  of  the 
recognizance  in  20/.  reqijiired  by  4  & 
BUr.^  M.  c.  18.  i.  2.  R.  T.  R. 
Brooke.  190 

10.  Where  some  issues  in  replevin  are 
found  for  the  plaintiff  which  entitle 
him  to  judgment,  and  some  for  the 
defiendant,  the  defendant  must  be  al- 
lowed the  costs  of  the  issues  fbdnd 
for  him  out  of  the  general  ooata  of 
the  verdict,  unless  the  Ju^ge  certify 
that  the  plaintiff  had  probable  canse 
for  pleadmg  the  matters  on  which 
those  issues  are  joined.  Doddv.  Jo^ 
JrelL  2S5 

11.  If  one  of  several  pleas  pleaded  by  a 
defendant  be  adjudged  bad  on  a  de» 
murrer  to  plaintifPs  replicatiott,  the 
plaintiff  is  entitted  to  have  the  costs 
dF  those  pleadings  deduaed  from  the 
cosu  taxed  for  the  defendant  vpoo 
the  ftotteof  if  afterwards  upon  trial  of 
the  issues  joined  on  the  other  pleas 
defendant  should havea  verdict ;  even 
though  it  should  appear  on  the  whole 
of  £e  record  that  the  plaintiff  had 
no  cause  of  action.    Duberkw  v.  Page, 

591 
12.  Under  the  4^ff«.  e.  16.  the  fuaa- 
turn  only  of  the  costs  is  left  to  the 
discretion  of  the  Courd  ib. 

is.  After  a  nonsuit  in  trespass,  the 
Court  will  stay  proceedings  in  a  se- 
cond action  between  the  same  parties 
for  the  same  cause  until  the  costs  of 
the  nonsuit  are  paid,  notwithstaod* 
ing  the  plaintiff  be  a  prisoner  at  the 
time  of  bringing  the  second  aetioDy 
and  sue  in  forma  pamfuritm  WesttM 
V.  Wkhers.  511 

14.  So  where  the  phdntiff  was  noo- 
suited  in  an  actbn  on  the  statnte  of 
bribery,  the  Coort  stayed  procecdiop 
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in  a  «ecofid  actiony  for  the  same  cause 
between  the  same  parties,  till  the  costs 
of  ^  first  were  paid.  Mwthm  Q. 
7*.  V.  Bingham,  511 91k 

15.  The  Hke  in  the  case  of  an  action  for 
a  malicioas  prosecutio9.  BaUwinv* 
Rkhards.  ib.  n. 

COVENANT, 
See  AsstJMFSfTy  No«  I0»  II.     Bank- 

BUPT,  No.  10.      C0PYHOLD9  No.  69 

7. 

COUNTY. 

.No  action  will  lie  by  an  individual 
against  the  inhalutants  of  a  county  for 
an  injury  sustained  in  consequence  of 
a  county  bridge  being  out  of  repur« 
Rwel  V.  The  Men  of  Devon.      667 

CREDITOR. 
See  C0MFO8ITJOK. 

CUSTOM. 
See  Inclosube.    LAimLOiuo  and  Tk- 

NANT»  No.  7.      StATUTM. 

1.  A  custom  for  poor  and  in/Bgent 
howehaUere  living  in  ^.  to  cut  and 
carry  away  the  rotten  boug^  and 
branches  in  a  chase  in  ^.  cannot  be 
supported,  the  description  of  the  per- 
sons entitled  being  too  vague.  Seify 
V.  RoUmon.  758 

2.  And  where  the  defendant  justified, 
in  trespass,  under  such  a  custom* 
which  was  found  for  him,  the  Court 
set  aside  the  verdia  on  that  issue,  and 
entered  a  verdict  for  the  plaintifiP  with 

'  nominal  damages.  «^* 

D. 

DAMAGES. 
5^«BoMp,l. 

DEAD  BODIES. 

Taking  up  dead  bpdies,  even  though 
for  the  purpose  of  dissection,  is  an 
indictable  offence.     R.  v.  Lymt  7SS 

DEBT. 
See  PxxADiKO,  No.  1.   Escafx,  No.  1. 


DEBfEOR. 
See  Composition. 

DECLARATION. 
See  Ebsoign.    Fliading. 


DEED. 

See   EsTOPPBL.       Evibekce,   No.  1. 
Limitation.    OysR. 

Where  a  purchaser  of  a  small  part  of 
an  estate  takes  a  covenant  from  the 
vendor  to  produce  the  dtle  deeds  when- 
ever it  shall  be  neoesaary,  and  the 
deeds  afterwards  come  into  the  ven- 
dee's possession  on  his  taking  a  roortp 
;gage.of  the  other  part  of  the  esute, 
and  he  then  assigns  a  morteage  to  a 
third  person,  not  mentioning  the  deeds,, 
such  third  person  cannot  .ronintain 
trover  iu;ainst  him  for  the  deeds. 
Tea  f.  Field.  708 

DEPRIVATION. 

See  VisiTOB.    OwncE,  No*  5. 

DEVIATION. 

See  In8URAKC£. 

DEVISE. 

See  Ejectment,  No.  2.  LuoTATiair* 
Power. 

1.  ji.  being  tenant  for  years  of  an  houses 
gardens,  stables,  and  coai^pen,  be« 
queathed  in  the  following  words  :-*- 
**  I  give  the  house  I  live  in  and  gar- 
dens to  B.;**  the  stables  and  coal- 

Sen  occupied  by  A.  together  with  the 
ouse,  passed,  without  being  expressly 
named,  thou|^  the  testator  nsed  them 
for  the  purposes  df  trade,  as  well  as 
for  the  convenience  of  his  house.  Doe 
r.CoiUne.  ^     498 

2.  By  a  bequest  of  an  house,  it  is  in 
general  to  be 'presumed  that  the  tes- 
tator meant  to  pa^  every  thing 
which  was  occupied  by  him  with  it, 
as  proper  and  convenient  for  the 
occupation  of  the  house,  though  the 
word    ap^rtenaaees  be  not   added. 

502 

8.  The  word  «  estates"  in  a  will  will 

carry   the    fee,  onless  coupled, with 

other  words  which  shew  a  different 

intention.    Fbuhcr  v.  Smitw.     656 

4.  The 
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4.  The  word  "  etutes"  is  equiTalcnt  to 
"estate."  656 

DILAPIDATIONS. 

1.  An  action  on  the  case  for  dilapida- 
tions of  a  prebendal  house  may  be 
maintained  by  a  succeeding  prebendary 
against  his  predecessor.  RadcVtffe  v. 
D'OsUtf.  630 

2.  The  statutes  of  the  church  of  Elif 
provide  that  the  receiver  shall  require 
the  prebendaries  to  repair  their  houses 
when  necessary^  and  upon  their  de- 
fault repair  them  at  their  costs;  but 
the  materials  arc  to  be  supplied  out  of 
the  funds  belonging  to  the  church,  and 
the  charges  of  the  workmanshin  only 

•  are  to  be  borne  by  the  prebendaries ; ' 
on  a  question  whether  a  succeeding 
prebenaary  should  recover  against  his 
predecessor  the  full  estimate  of  re- 
pairs wanting,  or  the  amount  of- the 
workmanship  only ;  the  Court  thought 
it  reasonable  that  he  should  recover 
.  the  aoiount  of  the  workmanship  only  ; 
and  held  that  the  church  were  still 
bound  to  supply  the  materials.         th, 

DISTRESS. 

See  Landlord  and  Tenant,  No.  7. 


See  Visitor. 


DOMUS. 


DYER. 


The  marginal  notes  in  Dyef'^  Reports 

are  good  authorities,  bemg  written  by 

.      Ld.  Ch.  Jus.  Trehy.      MilwarJ  v. 

Thicker.     Per  Buffer,  3.  ^  84 


E. 

EJECTMENT. 

See  Trust,       Evidbnce,  No.  2,  S 
'    Practice,  No.  27.  Rector,  No.  3. 

1.  Where  an  infant  becomes  entided  to 
the  reversion  of  an  estete  leased 
from  year  to  year,  he  cannot  qett 
the  tenant  without  giving  the  same 
notice  as  the  original  lessor  must  have 


given.  Maddon  dens.  Baker  v.  WBl 
*  159 

2.  If  there.be  an  agreement  befiotc  mar- 
riage that  a  setdement  shall  be  m^ 
of  the  wife's  estate,  reserving  to  l» 
a  power  of  disposing  of  it*  which  agR^ 
ment  is  signed  by  the  intended  Ibs- 
band  and  wife  but  not  scaled;  2fid 
before  the'  marriage  the  wife  disposes 
of  it  to  the  husbandy  who  survives  Be 
and  devises  the  estate  t^  will;  the 
tide  of  his  devisee  is  such  a  doubted 
equity  as  cannot  be  set  np  in  an  ^• 
ment  against  the  title  ot  the  wfe's 
heir  at  law.  Doe  dem.  Hwltdea  f. 
Staple.  6SI 

3.  In  ejectment  the  plaintiff  must  tc- 
cover  on  a  legal  title.  A  satisfied 
term  may  be  presumed  to  be  suirai- 
dered,  but  an  unsatisfied  term^  raised 
for  the  purpose  of  securing'  an  as* 
nuity;  dunbg  the  life  of  the  annuitiat, 
cannot,  and  may  be  set  up  as  a  bsr 
to  the  heir  at  law,  even  though  lie 
claim  only  subject  to  the  charge.     '^ 

ELECTION, 
^^tf  Visitor. 

ELY  CHURCH. 
iS^f  Dilapidations,  No.  1,  2. 

ERROR,  J9«7fii. 
See  Bail  in  Error,     Execution^  Xo. 

1,  2.      It^TEREST,  No.  4.      PSACTICI^ 

No.  4,  5.  25.  40. 

-EKVLOKJWriiof. 

See  Practice.     Execution. 

On  writs  of  error,  the  question  whether 
the  Judges  below  were  properiy  con- 
stituted cannot  be  entered  into:  it  is 
sufficient  that  they  were  jud^  tk 
facto  in  a  Court  having  jurisdiction  of 
the  vtAs^fKX  matter.  M'dward  ▼. 
Thatcher.  ST 

ESCABE. 

See  Bailiff. 

1.  In  debt  against  a  sheriff  or  ^olcr  for 

an  escape,  the  jury  cannot  give  a  lesi 

sum  dian    the  creditor  would  hav^ 

recorere^i 
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recoTered  against  the  prisoner,  namely> 
the  sum  indorsed  on  the  writy  and  the 
legal  fees  of  execution.  Bonqfoui  y. 
Walter.  126 

2.  An  administratrix  may  maintain  an 
action  in  her  own  name  against  the 
marshal  for  the  escape  of  a  prisoner 
who  is  in  execution  on  a  judgment 

.  obtained    by  her    as    administratrix. 

lb. 

3.  A  voluntary  return  of  a  prisoner, 
,  after  an  escape,  before  action  brought, 

is  equal  to  a  retaking  on  a  fresh 
pursuit;     but  it  must  be  pleaded. 

ih. 
4).  Under  count  for  a  voluntary  escape, 
the  plaintiff  may  give  evidence  of  a 
negligent  escape  :  and  the  defend- 
ant may  plead  a  retaking  on  a  fresh 
pursuit  to  such  a  count,  without  tra- 
versing the  voluntary  escape.  ih 

5.  An  escape  from  the  rules  of  the 
King's  Bench  prison,  without  the  mar- 
shal's knowledge,  is  not  a  voluntary 
escape.  ih. 

6.  The  bailiff  of  a  liberty  who  has 
the  return  and  execution  of  writs,  is 
liable  to  an  action  of  debt  for  an 
escape,  if  he  remove  a  prisoner  taken 
in  execution  to  the  county  gaol,  situ- 
ate out  of  the  liberty,  and  there  de- 
liver him  into  the  custody  of  the  she- 
riff.  Boothman  v.  The  Earl  of  Sur- 
rey. 5 

ESSOIGN. 

1 .  If  on  the  return  of  a  writ  in  a  per- 
sonal action  the  defendant  cast,  an 
essoign,  which  is  not  adjourned  to  a 
particular  day,  and  it  is  not  quashed, 
and  the  plaintiff  deliver  his  declara- 
tion on  the  first  day  of  the  following 
term,  the  defendant  is  not  entitled  to 
an  imparlance.'  Rooh  v.  The  Earl  of 
Leicester.  »  K3 

2.  When  a  corporation  are  defendants, 
they  are  not  entitled  to  an  essoign. 
yirgentv.  The  Dean  and  Chapter  of 
St.  PauPj,     [cited  in']  iS. 

3.  There  cannot  be  an  essoign  in  a  per- 
sonal action.  .  it. 

4.  Where  an  essoign  is  not  adjourned 
to  a  particular  day,  and  no  motion 
made   to   quash    it,   the   declaration 


cannot  be  delrrered  till  the  first  da/> 
of  the  term.  '  .  16 

.ESTATE.  .  ! 

See  Devise,   No.   S4.      Limitation- 

ESTOPPEL. 

1.  In  general  the  grantor  is  estopped 
by  his  deed  to  say  he  had  no  mte- 
rest.  Fairtitle  dem.  Mutton  v.  GiU 
bert.      '  •'  171 

2.  But  .  that  principle  does  not  apply 
where  the  grantor  is  a  trustee  for  the 
public.  ib. 

3.  Still  less  can  it  apply  where  the 
trustee,  deriving  his  authority  under  a 
public  act  of  parliament,  grants  that 
which  the  act  does  not  empower  him 
to  do.  ib, 

ESTOVERS. 

See  Inclosure. 

EVIDENCE. 

See  CERTioRATif,  No.  6.  Convic- 
tion, No.  1,  2.  Escape,  No.  4. 
Venire  de  Novo,  No.  1.  Tres- 
pass, No.  3.  Witness-  Receipt. 
Forgery.  Baron  and  Feme,'  No. 
1.     Limitation,  Statute  of 

1.  A  deed  coming  out  of  the  hands  of  ' 
the  opposite  party  after  notice  to  pro- 
duce it,  must  ,/irimd  facie  be  taken  to 
be  duly  executed,  ana  will  be  received 
in  evidence  without  proof  of  the  ex- 
ecution. R.  y.  The  Inhabitants  of 
Middle%oy,  41 

2.  Declarations  by  tenants  are  admissible 
evidence  even  after  their  death,  to  shew 
that  a  certain  piece  of  land  is  parcel 
of  the  estate  which  they  occupied ; 
and  proof  that  they  exercised  acu  of 
ownership  in  it  not  resisted  by  con- 
trary evidence,  is  decisive.  Daviet  v. 
Piefce.     '  53 

3.  Where  the  plaintiff  claimed  as  de- 
visee in  .  remainder  under  a  will  27 
years  ago,  under  which  there  was  no 
possession,  declarations  by  the  tenant, 
who  was  in  possession  at  that  time, 
that  he  held  as  tenant  to  the  devisor, 
are  admissible  evidence  to  prove  sei- 
sin in  the  devisor.  Holloway  v.  Rates. 

.  55 
4.  Thr^ 
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^^Thert  is  no  difference  between  citil 
acdona  and  criminal  profecutions  as 
to  the  evidence  of  papers.  In  'nei- 
ther case  is  the  party  lx>und  to  pro- 
duce evidence  a^pinst  himself;  but 
even  in  a  criminal  prosecution^  notice 
may  be  given  to  hmi  to  produce  pa- 
pers in  his  possessioni  ana  in^case  of 
his  refusal  or  neglect,  other  evidence 
risay  be  given  of  their  contents.  7%/ 
Jittomey  Gemiral  v.  Lc  Merchaaif 
Excheq.  201,  n. 

5.  And  notice  to  the  defendant's  a^nt 
or  attorney  in  such  case  is  sufficient. 

ih. 

6.  Where  a  defendant  in  a  prosecution 
had  suffered  judgment  to  go  by  de* 
fault,  and  came  up  to  receive  judg- 
ment, the  prosecutor  was  ^rmitted 
to  read  affidavits  in  aggravation,  con- 
taining expressions  maide  use  of  by 
the  defendant,  confirming  and  aggra^ 

.  vating  his  guilt,  which  had  been  ut- 
tered by  him  in  the  hearing  of  two 
persons,  and  by  them  afterwards  re^ 
lated  to  the  persons  making  affidavits, 
the  prosecutor  having  first  entided 
himself  to  this  evidence  by  swearing 
to  an  appUcation  to  both  those  per- 
sons to  come  forward  with  their  tes- 
timony, which  they  had  refused,  and 
it  appearing  to  the  Court  that  those 
witnesses  wer»  under  the  controul 
of  the  defendaat.  Tkt  Kmg  ▼•  Ar^ 
dker.  908,11. 

7.  Wher?  two  parties  had  betted  upon 
a  certain  event,  to  ascertain  which  it 
was  necessary  to  inspect  the  public 
levemie  books,  and  the  proper  officer 
was  served  whh  a  stdfrnua  duces  U^ 
am$  Lord  MamfiM^  and  Mr.  Jus- 
net  AikhnrsU  severally  held  at  msi 
friu*  that  the  officer  was  not  bound 
to  produce  them.  616 

EXCEPTIONS,  SUlrf. 
Sii  VxMiRB  dt  Nav9. 

EXCISE. 

!•  A  person  who  intendi  to  become  a 
dealer  in  foreign  wine,  must  takeout 
his  ficence,  atid  enter  his  warehouse, 
Ixfove  he  layn  in  his  stock ;  and  a 
dealer  in  wine  is  not  entitled  to  a 


permit  to  remove  wine  MncE,  wnich 
wine  was  laid  in  befbiv  he  took  out 
his  Kcence.  The  Kmg  r.  Tkc  C^m- 
mlsiioners  ofExcise,  581 

%  Dealhtg  means  htyhtg  in  dS  Oew.  S. 
e.  59.  iL 

3.  A  mandamtu  will  lie  to  the  com- 
missioners of  excise  to  ^^raot  a  per- 
mit, if  a  proper  case  be  laid  bmre 
the  Court.  2, 

4.  The  Court  will  not  prevent  the  di- 
cers  of  the  revenue  £t»n  setzng  goods 
in  dispute.  ^ 

6.  No  appeal  lies  to  die  Sesskmt  fitn  s 
conviction  of  two  jostices  £ot  an  of- 
fence under  25  Geo.  3.  r.  7S»  x.  9l 
against  printing  cotton  faelbre  it  is 
measured,  bfe,  notwithstanding  k  ood- 
tains  a  generad  clause  of  jefeicua 
to  all  former*  excise  laws,  and  incor- 
porates all  the  powers,  gf^ •  provided 
by  12  Car.  2.  r.  24^  or  by  anj  odier 
law  relating  to  the  exciae,  or  infaod 
duties  under  the  management  of  the 
commissioners  of  excise  far  mj»*jgwig, 
midgating,  or  adjudging  the  dnot» 
or  penalties  granted  by  this  act.  Th 
King  V.  The  Jwitices  of  Surre^m  540 
The  dause  of  reference  in  the  ckcsk 
laws  to  former  laws  can  only  be 
taken  to  extend  to  the  gcnen! 
powers  and  proviuons  of  soch  acts, 
and  not  to  every  special  dause,  'd, 

510 
,  The  distinction  is  between  the  lavs 
of  excise  properijr  so  called,  and  those 
acts  for  raismg  inland  duties,  under 
the  management  of  the  commissiooen 
of  excise.  /i. 


EXECUTION. 


Set  Fracttcb,  No.  16. 
AnmRALTT,  No.  1. 


Ship,  No.  2. 


1.  The  Court  will  not  set  aside  an  ex- 
ecution sued  out  before,  bat  executed 
after,  the  allowance  <^a  writ  of  error 
served  on  the  sheriff  and  the  paitv,  if 
the  phuntiff  in  error  has  not  reguuriy 
put  in  bail  Lmne  and  Othere  v. 
Bacchn*.  .       44 

2.  Secitf  if  the  nhuntiff  in  error  hid  re- 
gularly put  in  bail  it. 

S.  la 
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3*  In  actioDt  on  nmple  contracts  and 
judgments  for  a  deht  certaimf  the  ex- 
penses of  levying  mast  be  psdd  by  the 
plaintiff;  so  that  if  the  sheriff  over* 
charge,  the  plaintiff  is  the  partv 
grieved  under  129  Eii%.  c.  4.  which 
Smits  sheri^s  fees :  but  if  the  judg- 
ment be  for  a  penalty^  the  defendant 
must  pay  the  exjienses  of  levyihpr, 
and  is  the  party  grieved  if  the  sheriff 
overcharge.    Ww^dgaie  r.  KnatchhulL 

157 
4.  Nothing  but  the  poundage  can  be 
taken  by  the  riieriff  under  29  JS/rs. 
c.  4.  for  levying  an  execution. 

t^.  148 
&•  Where  a  person,  against  whom  a 
writ  of  ^.  fa.  is  taken  out,  is  in  jpos- 
session  of  ^^oods  under  a  deed  which 
was  given  \xk  consideration  of  an  an- 
tecedent debt,  and  a  small  annuity 
payable  therefrom,  the  sheriff  is  war- 
ranted in  returning  mdia  hoiuh  if  it 
appear  that  the  memorial  of  such  an- 
nuity was  not  rmstered  acccvding  to 
the  direcuons  of  the  annuity  act,  17 
Geo.  3.  c.  26.  /.  1.  for  in  that  case 
the  deed  is  absohitely  void.  CrouUy 
▼.  Jtrkwright.  60S 

6k  If  plaintiff  recover  aju^pnent  against 
two  defendants  m  if.  ic.  and  one  of 
them  bring  a  writ  of  enor  in  Qam. 
Scaccf  wt  pkintiff  cannot  char^ 
the  other  defendant  in  execution,  till 
the  record  be  remitted  into  the 
Court  of  B.  R^  notwithstand&ig  the 
writ  of  error  might  have  been 
quashed  immediately,  because  not 
brought  hj  both  defendants.  La^ 
roehi  V.  Jwashwrnigh  4mdjinother. 

737 

7.  In  fuch  case,  where  the  judgment 

was  affirmed  in  Cam.  Seacc.  and  eosts 

r a  of  the  writ  of  error,  and  both 
defendants  were  taken  under  a 
^srrit  of  execution  on  the  whole  sum, 
including  the  costs  of  the  writ  of 
error  as  well  as  the  original  sum  re- 
covered, this  Court  pqmitted  the 
plaotiff  to  amend  his  writ  of  execu- 
tioD  as  tt>  the  defendant  who  did  not 
join  in  die  writ  of  error,  by  alter- 
ing ii  to  tlie  original  tmn  recorered. 

ib. 
7 


EXECUTOR  AND  ADMINIS- 
TRATOR. 


See   Assumpsit, 

No.  2. 


No.   9.       Escape, 


EXECUTOR  de  iOH  tort. 

1.  What  acts  make  a  person  liable  as  ex* 
ecutor  de  ton  tort  is  a  auestioh  of  law : 
the  jury  are  to  say  whether  the  acts 
be  sufficiently  proved.  Padget  v. 
Priett.  97 

2.  The  subtest  circumstance  of  inter- 
meddling with  the  intestate's  goods 
will  constttuce  a  man  an  executor  de 
son  tort.  ib.  ^  597 

3.  Therefore  if -^.  the  servant  of  A  sell 
the  goods  of  C.  an  intestate,  as  well 
after  his  death  as  before,  though  by 
the  orders  of  C,  and  pay  the  money 
arising  therefrom  mto  the  hands  of 
B.,  S.  may  be  sued  as  an  exectOor  de 
son  tort*  it. 

4.  If  a  person,  having  intermeddled  in 
the  intestate's  afiUrs,  has  money  be^ 
longmg  to  him  in  his  hands  at  the 
rime  when  an  acdon  is  brought  against 
him  as  executor  for  a  debt  due  from 
the  intestate,  he  is  liable  as  an  executor 
de  eon  tort.  tf  • 

5.  If  a  creditor  take  an  absolute  bill 
of  sale  of  the  goods  of  his  debtor^ 
but  agree  to  leave  them  in  his  pos- 
session for  a  limited  time,  and  in  the 
mean  time  the  debtor  die,  where^ 
upon  the  creditor  takes  and  sells  the 
ff>odBf  he  will  be  liable  to  be  sued  as 
executor  de  eon  tort  for  the  debts  of 
the  deceased;  for  the  debtor's  con- 
tinuing in  possession  is  inconsistent 
with  the  deed,  and  fraudulent  against 
creditors.    Edwards  v.  Harben. 

587 

R 

FACTOR. 

See  lumnxRCE^  No.  4>  5,  6»  7|  89  9, 
10. 

FALSE  IMPRISONMENT. 
See  Cabx,  AetUm  upon  the^  No.  l-**5. 
PuiAlmo^  No.  % 
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It  18  a  justification  to  the  bailiff  against 
an  action  of  false  imprisonment  that 
be  retook  a  prisoner  before  the  re- 
turn  of  the  writ  on  mesne  process, 
though  he  had  yoluntarily  permitted 
him  to  go  at  large  after  the  first 
arrest.     jtiHtuony*  Mattes  on.       172 

FALSE  PRETENCES. 
See  Certiorari,  No.   10.       Indict- 

MENT. 

FELONY. 
See  Trover,  No.  3,  4^  5,  6. 

1.  Persons  receiving  any  goods,  Gfr. 
belonging  to  a  vessel  in  the  Thames^ 
knowmg  the  same  to  have  been 
stolen,  may  be  prosecuted  for  felony 
«nder  the  2  Geo,  3.  c.  28.  Rex  v. 
Wyer.  77 

2.  Although  it  be  not  necessary  to 
state  in  a  warrant  of  commitment  for 
felony  that  the  act  was  done  felont- 
outfy ;  yet  unless  it  sufficiently  ap- 
pear to  the  Court  that  a  felony  has 
been  committed,  they  are  bound  to 
hail  the  defendant.  T/ie  King  ▼. 
JuJtl.    '  ^5 

3.  Setting  fire  to  a  parcel  of  unthreshed 
wheat  18  not  felony  within  9  Geo,  1 . 
r.  22.  ik 

FEME  COVERT. 
Ste  Ejectment,  No.  2. 


FINE. 

See  Certiorari,  No.4i 
No;  5,  6,  7. 


Copyhold, 


FORFEITURE. 

See  Landlord  and  Tenant,  No.  1, 
2,3. 

FORGERY. 

In  an  indictment  for  forging  a  bill 
of  exchange,  all  the  judges  held  that 
it  need  not  be  stamped  in  order  to 
be  received  in  evidence,  though  by 
23  G.  3.  c.  49.  iniposing  a  duty  on 
such  instruments,  it  is  said  that  no 
bill  of  exchange  shall  be  received  in 
evidence  unless  it  be  first  duly 
6 


stamped.      R.  y.  Ha^vhAr'SL*oc^4 
23  G,  3.  \ 

FOUNDATION. 

See  Visitor. 

FRAUDS. 

See  Assumpsit,  No.  12.     Bakkru 
No.  18,  19.    Bill  of  Saxje. 

FRAUDS,  ^/tf/ii/^  of. 
See  Assumpsit,  No.  1. 

FREIGHT. 
See  Insurance,  No.  liJ    L.iek». 

G. 

GAME. 
See  Conviction,  No.  1. 

GAMING. 
See  Pleading,  No.  5. 

GOODS. 
See  Lien. 

GOODS  at  SEA- 
See  Bill  of  Lading. 

GOODS  STOLEN. 
See  Trover,  No.  3,  4^  5,  6. 

GRANT. 

See  Copyhold,  No.  2,  3. 

GUERNSEY. 

See  Statutes. 

H. 

HIGHWAYS. 

See  Certiorari,  No.  8.  TuRNriKif 
Presentment. 

1.  The  parish  at  kurge  are  prima  Urj 
bound  to  repair  ail   highways  mo; 

•  within  it,  unless  by  prescription  the; 
can  throw  the  c«!u  on  particular  per- 
sons by  reason  of  tlieir  tenure,  i?.  t- 
The  luhahitauU  of  Sheffield.  K' 
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^.  If  the  inhabitants  of  a  township, 
bound  by  prescription  to  repair  the 
roads  withm  the  township,  be  ex- 
pressly exempted  by  the  provisions 
of  a  road  act  from  the  charge  of  re- 
pairing new  roads  to  be  made  within 
the  townditp,  that  diarge  must  ne-. 
cessarily  fall  ob  the  rest  m  the  parish. 

106 

S.  If  trustees  under  a  road  act  turn  a 
road  through  an  inclosure,  and  make 
the  fences  at  their  own  expense,  and 
repair  them  for  seyeral  years,  thev 
cannot  be  con^)elled  to  continue  such 
repairs,  unless  there  be  a  special  pro- 
vision in  the  act  to  that  effect.  The 
King  V.  The  Comrmssionert  of  tfu 
LlandiUo  Juinct^  &c.  232 

4.  What  is  meant  by  a  road  in  the  act 
is  the  surface  over  which  the  subjects 
have  a  right  to  pass,  and  not  the 
fences  on  each  side.  iS. 

5.  The  owners  of  the  land  are  bound 
to  repair  the  fences  on  each  side, 
unless  otherwise  provided  by  the  act. 

ib. 

HORSE.  I 

ite  Warranty. 

HUSBAND  and  WIFE. 
See  BaAon  and  Feme. 

I. 

IMPARLANCE. 
J^/E«ssoiON,Na.  1. 

IMCLOSUltE. 
See  CotYBOhbi  No.  2, 3. 

1.  The  lord  ha*  ho  ri^  unddf  the 
itatufe   at  Merlon  to  incbsfr    and 

'  approve   iht   wastes    of    a   manor, 

where  the  tenants  of  the  manor  have 

a  right  to  dig  gravel  on  ihtf  wastes, 

Cfr  to  t«ke  estevef  al  th^e.    Duterley 

'  ▼.  Page,  S91 

9.  A  eustoiA  in  t  niatidr,  (hat  any 
fMftrlon  beiif^  desirous  of  xndoSing 
may  ai^ply  fe  fhe  Court,  &r.  first 
6btaM6g  the  c^iiseM  of  the  lord, 
Af)dii  not  tfbtidge  the  lord's  common 
law  right  of  inclosing  those  without 

Vol.  II. 


any  such  application,  provided  he 
leave  a  common  sufficient  for  the  te- 
nants. S91,  S92,  0. 
S.  Where  by  the  terms  of  an  indosure 
act,  for  inclosing  the  wastes  of  a  ma- 
nor, a  certain  portion  was  to  be  made 
to  the  lord  in  lieu  of  his  ri^t  and 
interest  in  the  soil,  and  the  residue 
was  to  be  allotted  to  the  several  te* 
nants  in  fee,  discharged  from  all  Ctts« 
tomar^  tenures,  lie.  a  saving  clause 
reservmg  to  the  lord  of  the  manor  all 
seignories  incident  to  the  manor,  and 
all  rente,  fiues,  services,  \ic,  and 
all  other  royalties  and  manerlal  jam 
rledlctlouj  whatever^  will  not  reserve 
mines  under  those  allotments  to  the 
tenants,  though  it  appeair  that  there 
was  a  subsisting  lease  of  such  minet 
at  the  time  the  act  passed,  granted 
by  the  lord  of  the  manor.  To^nley 
V.  Gibson.  701 

INDICTMENT. 

^^^  Dead  Bodies.  Prsskktment^  No. 
1,2. 

An  indictment  charging  the  dc^ft- 
ant  with  obtsuning  money  by  false 
pretences  is  insnfRcient  if  it  do  not 
shew  what  the  false  pretences  were  \ 
and  sucii  a  defect  is  a  sufficient 
grotrnd  fbr  revetting  a  judgment 
against  tht  deftndant.     R.  f ;  Mdsom. 

581 

INFAJiT. 

See  Ajwumpsit,  No.  14.  Ejectment, 
No.  1. 

If  an  agreement,  made  by  an  infant, 
be  for  his  benefit  at  the  time,  it  shall 
bind  him.  Maddon  dem.  Baker  v. 
White.  .   .    159 

INFORMATION. 

See  Costs,  No.  7,  8,  9.  Corsora- 
Tioy,  No.  li    Certiorari,  No.  6. 

Quo      WaRRASTO(       iMfORMATION. 

SHERnrr,'No.  11. 

1.  A  commitment  by  a  justice  ot  peace 
for  a  timfe  ceYtain,  as  for  I4>  days, 
under  the  vagrant  act,  is  a  commit- 
ment in  execution,  and  the  party  is 
not  ^titled  to  be  bailed  :  and  if 
3  G  another 
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^  another  magistrate  on  illegal  and  cor- 
/upt  motives  discbarge  a  person  so 
committed,  the  Court  will  grant  an 
information  against  him.  The  King 
T.  R.  Brooke.  190 

2.  A  party  applying  for  an  information 
most  wai?e  his  right  of  action :  but 
if  the  Court,  on  hearing  the  whole 
matter,  are  of  opinion  that  it  is  a  pro- 
per subject  for  an  action,  they  may 
rive  the  party  leave  to  bring  it.  Tke 
Asng  V.  Sjfuarrovf.  198 

S.  An  order  made  by  a  corporation  and 
entered  in  their  books  stating  that 
jf.  B,  (against  whom  a  jury  had 
found  a  verdict  with  large  damages 
in  an  action  for  a  malicious  prosecu- 
tioB  for  a  perjury,  which  veraict  had 
been  confirmed  in  C.  B.)  was  actu- 
ated by  modves  of  public  justice,  &f  c. 
in  pracrriog  the  indictment,  is  such 
a  liod  reflecting  on  the  administration 
of  justice,  for  which  the  Court  will 
mnt  an  information  against  the  mem* 
oers  making  that  order.  IB. 

INQUIRY,  »>//©/. 
Sa  Bakkaupt,  No.  13. 

INSANITY. 

The  Court  will  not  discfaaige  a  de- 
fendant out  of  custody  on  filing 
common  bail  on  the  groand  that  he 
has  become  inane  since  the  arrest. 
Kemott  ▼•  Norwuin.  390 

INSOLVENCY. 

See  AsampsiTt  No.  12.  Bill  of 
Laixing,  No.  1.    ConpofimoN. 

INSPECTION  0/  BOOKS. 
Sii  Books.    Evidence  No.  9. 

INSURANCE. 

1*  If  a  sh^  insured  for  a  certain  time 
sail  before  the  time  on  a  difierent 
voyage  from  that  insured,  the  assured 
cannot  recover,  though  she  afterwards 
get  into  the  course  of  the  voyage, 
described  in  the  policy,  and  is  lost 
after  the  day  upon  which  the  policy 
was  to  have  attached.    fVdy  v.  Mo- 


2.  When  a  ship  is    insured   from  oat  \ 
port  to  another,  the  poliq^does  ms 
attach,  unless  she  aatl  on  ike  ^tyagt 
injured*  30 

3.  Every  re-assurance  in  thu  coontrj 
either  by  Bruith  subjects  or  fbraga- 
ers,  whether  on  JBriiUh  or  fone^ 
ships  is  void,  by  29  Geo^  2.  c,  87.  i,  4. 
unless  the  assurer  be  iDsolveot,  b^ 
come  a  bankrupt,  or  die.  jim^te  t. 
Fletcher.  161 

4.  If  a  merchant  abroad,  interested  a 
goods  and  the  freight  of  a  car^ 
mortgage  them  to  his  correflpon<k3: 
in  England  for  payment  of  mooey  at 
a  certain  day,  and  by  letter  iudosiif 
the  bills  of  lading  curect  him  to  s- 
sure,  the  latter  haviofir  accepted  tix 
bills  of  hdmg  will  be  liable  to  as  ac- 
tion for  not  insuring,  notwithstaodi^ 
the  mortgage  was  become  afi^^fnyy  be^ 
fore  the  order  was recexFed.  Smiii%> 
Latcelki.  187 

5.  A  merchant  abroad,   having  efleca 
in  the  hands  of  his  correspoodent  k 
England^  has  a  right   to   c^  ora    ' 
him  to  make  an  insurance  for  hoB.    i 

6.  If  a  merchant  in  Englamd  has  bees  I 
used  to  procure  insunmccs  for  lai 
correspondent  abroad,  in  the  osol 
course  of  trade,  the  latter  has  i 
right  to  expect  compliance  with  m 
order  for  insurance  from  the  fomff, 
although  he  has  no  eff^cto  in  his  cor- 
respondent's hands,  unless  some  pie- 
viotts  notice  be  given  to  the  contniy. 

d. 

7.  If  a  merchant  abroad  send  fatUa  of 
lading  to  his  correspondent  hot, 
and  at  the  same  time  give  directbai 
for  procuring  insurancet  the  latter 
csmnot  accept  the  bills  of  I«*feig 
without  obeymg  the  orders  to  insure. 

il. 

8.  Where  a  merchant  here  bad  accepced 
an  order  for  insuance,  and  limited 
the  broker  to  too  small  a  premiani, 
m  consequence  of  which  no  usonace 
cpuld  be  procured,  he  was  held  infafe 
to  make  good  the  loss  to  his  xones- 
pondent.  WalUue  v.  TeUfmr.  SitL 
after  rr.aiG.iy.  1786.         188,  a. 

a  If 
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I.  IF  a  merchant  residing  m  London^ 
^9fho  has  receiTed  an  oraer  for  insur- 
ance from  his  corrc^ndent,  does 
-wrhat  it  usual  to  get  the  insurance  ef- 
fected, as  if  he  applies  to  Llouffs 
^thout  efiect,  he  is  not  bound  to 
send  to  any  other  place  for  that  pur- 
pose; though  it  may  be  doubtful 
ivhether  he  ought  not  to  apply  to  the 
jmblic  insurance  offices  in  London,  if 
It  be  customarv  to  make  apnlication 
to  them  in  such  cases.  SmUn  v.  Co» 
iogam.    Sitt.  after  Tr.  9tG.ff.l  786. 

188,11. 

10,  Bat  if  the  merchant  in  such  case  do 
not  apply  to  the  public  offices,  but  send 
to  NenvcastU  or  any  other  port,  and 
do  the  best  he  can,  he  is  not  answer- 
able for  the  subsequent  ill  conduct  of 
the  insurer;  and  more  especially  if 
the  principal  adopts  his  acts  eiren  for 
a  moment,  ih.n* 

11.  Where  repairs  are  ordered  by  the 
underwriters,  for  the  payment  of  which 
a  bottomry  bond  is  given,  and  they 
refuse  to  pay  it  on  tM  arrival  of  the 
ship,  in  consequence  of  which  she  is 
sold,  the^  are  liable  for  all  the  da- 
mage  vduch  shall  accrue  to  the  owner 
in  consequence  of  that  refusal.  Da 
Costa  ▼•  Ne^unham,  407 

12.  Where  a  ship  has  been  repaired,  the 
underwriters  are  not  entitled  to  the 
usual  deduction  of  one  third,  new  for 
old,  unless  the  ship  has  been  put  into 
the  firee  possession  of  the  owner  again. 

IS.  Where  a  ship  is  obliged  to  put  into 
port  for  the  benefit  of  the  whole  con- 
cern, the  charges  of  loading  and  un- 
loadinfi;  the  cargo,  and  taking  care  of 
it,  and  the  wa^s  and  provisions  of 
the  workmen  hired  for  the  repairs, 
become  general  average.  t5. 

14.  Frei^t  must  contribute  to  general 
average.  f3. 408 

15.  Where  a  ship  has  been  forced  by  a 
storm  to  enter  a  port  in  order  to  re- 
pur,  and  cannot  continue  her  voyage 
without  apparent  risk  of  being  lost, 
the  wages  and  provisions  of  the  crew 
are  to  be  broug^  into  an  average  from 
the  day  it  was  resolved  to  seek  such 
port  to  the  day  of  departure  from  it, 
with  all  the  chaiges  of  loading,  and 


every  other  expense  incurred  by  tluit 
necessity.  So  said  in  B^aweif  and 
seems  to  have  been  approved  by  Lord 
Mansfield^  but  never  determmed. 

408. 414 

INTEREST. 

See  Bail  in  Erbor,  No.  1, 2,  S. 

1.  Where  a  bill  indorsed  over  is  not 
duly  paid,  the  indorsee  may  cbaige 
the  mdorser  with  interest,  exchange, 
and  other  incidental  expenses  be- 
yond the  amount  of  5l.  per  cent,  if 
such  charges  are  reasonable,  war- 
ranted by  usage,  and  not  made  a 
colour  for  usury,     jfuriol  v.  Thontat. 

62 

2.  The  charge  of  lOtr.  4ier  pagoda  on 
a  bill  returned  protested  fh>m  Jndia  is 
not  excessive,  though  it  was  taken  in 
payment  here  at  the  rate  of  6/.  6^. 
fier  pagoda.{  c5. 

S.  Where  it  appeared  to  be  the  usage  of 
country  bankers  m  discounting  bills 
to  receive  over  and  above  the  com- 
mon interest  of  5/.  fer  cent*  for  the 
time  the  bills  had  to  nm,  the  fur- 
ther sum  of  Ss.  fur  cent,  on  the  gross 
sum  for  commission ;  such  charge  was 
held  to  be  legal.  Wtnch  Q.  T.  v. 
Fenn.  62,  a« 

4.  The  Court  will  not  direct  the  master 
to  include  interest  in  the  costs  to  be 
taxed  on  non-prossing  a  writ  of  error 
returnable  m  Parliament  for  want  d[ 
transcribing.    Cummmg  v.  Hamf^rtK 

68 

J. 

JOINT  ACTION. 
See  Bankrupt,  No.  14. 

JUDGES. 
SeeEKROKf  Writ  of. 

JUDGMENT. 
See  Corporation,  No.  2,  S,  4.    Prac- 
Ticx,  No.  27. 

JUDGMENT  ARRESTED.  . 
See  Pi.RAliiNa>  No.  8.    Wagxr,  No. 
SG2  JURIS- 


SM 
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JURISDICTION; 


See  AufiBALTr.  Awabd^  No.  2.  Af- 
yii>AViT»  No.  S. 

Where  it  9^»pean  that  the  Court  hare 
DO  juindictioii,  they  will  not  go  into 
themeiiuofacaote.  Oweny.Hurd. 
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JURY. 


See  Verdict. 


JUSTICE  rf  PEACE. 

See  CBsnoiuaiy  No.  8.  Vaorakt 
Act.  IinoucATiov,   No.   1. 

CeHTIFlCATX.  COBTSb  No.   1,2, 

S.        Case,  JctUn  ufion  the^  No.  1. 
Ormr. 

The  practice  of  one  magiatrate>  grants 
iDg  a  supersedeas  to  the  warrant  of 
another  without  any  formal  and  Wal 
examination  is  nnwarranuble.  The 
King  V.  R.  Brooke.  190 

K. 

KING'S  BENCH  PRISON. 
Sit  Ruxjtt  efUu  Pwistu 

L. 

LAND  TAX. 
Set  CmnoRARjy  No.  6^ 

LANDLORD  m/ TENANT. 

See  BAKKRUPTf  No.  10.     EjlCTBCBNTy 

No.l. 


1.  If  a  lease  contain  a  proviie  that  the 
lessee,  his  executors*  t^e.  shall  not 
set 9  ietf  or  iusigm  overt  the  whole  or 
part  of' the  premises  without  leave 
in  wriisngf  on  pain  of  ferfetting  the 
lease;  the  admmistrtfriK  of  the  Its. 
see  cannot  underlet  without  incurring 
a  fbrfeiturei  though  for  less  time 
than  the  whole  term.  iZsi  v.  JSCsrw 
rison.  425 

2.  A  parol  licence  to  let  part  of  the 
premises  does  not  dischsi^  the  lessee 
from  the  restriction  of  such  a  proviso. 

$6, 


S.  The  lessor's  veoerag  iCDt  afei 
foifeitareis  nowaimyUokaitkU 
firiture  were  kaown  to  him  tt  it 
time.  fl 

4.  If  a  tenant  bold  uader  an  agnes^ 
for  a  lease  at  a  feariyi«&t,fM 
it  is  8tq[mlaaed  that  tk  man 
shall  cootinarfcr  theMfeofthek 
sor»  and  that  a  ckuue  dull  ix» 
aerted  in  the  lease,  infiDg  tb  W 
son  power  to  take  ttiehnit  fob 
self  when  he  caoK  of  ^  tbe  ■ 
must  make  his  election  in  t  raieii 
time  after  he  comes  of  ag^.  Bev 
Smiti.  tf 

5.  The  delay  of  n  year  is  mgtmA 
and  tenant  cannot  be  ^ccted  ipn 
half  year's  notice  to  ^sitt  tofoiir 
such  a  delay.  ^ 

6.  If  hehadelecaedwitlHaaic^vi 
iiartai^ts  that  certaiaJj  vnU  i^ 
been  reasonable.  ^ 

7.  If  a  tnukr,  after  coawitiii^tf'' 
ofhanknycy,  take  a  booae  n^fc 
lo  pay  haJf  a  you's  frat  is  idnr^ 
where,  by  the  custom  of  tkotntr^ 
half  a  year's  icst  becoBci  (btt: 
the  day  on  which  the  tcoaat  okr 
the  landlord*  aiter  an  ai^ 
under  the  coaanis8ion,sad  bar*-^ 
year  expires,  may  distnio  tk  f^ 
on  the  premises  for  half  a  year's  r<^* 
or  if  he  buy  the  tenaat'sgos^Jtc^ 
sale  under  the  oomoiaaaio^  k  ^ 
retain  the  amount  of  the  half  |a^ 
rent.    BmeJUey  ▼.  Tsfier.       ^^ 


LEASE. 


See  AoRsnoDiT. 
10. 

RjBCTOR. 


BAinaoFr, 


S' 


LAimixiRB    md  TtfiT 


LIBEL. 

See  iNIORMATICNf.   No.  1 

LICENCE. 
See  Lam»I4»»^«/Tikamt,No.' 
TanarAs^  No.  4. 

LIEN. 

Sie  PtATR^ 

Goods  deHvcred  to  a  penon,  (g 
them  wnmgfiiDy,  who  pap  f*i, 
and  other   charges*  cam»^  ^^ 
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tsined  for  thoM  expeDaes  agibtt  the 
rig^iitful  owner.  Lemprien  v.  Padky. 
i^See  Tbovsh,  2.)  485 


LIMITATION. 


L .  Where  ^  testatrix,  by  Tiitue  of  a 

Aettjemeoty    had    an    estate  for  life, 

^th  a  power  to  dispose  of  1000/. 

ia  case  J,  IV.  or  any  issue  of  his 

should  be  living  at  her  death,  out  of 

a  term  of  500  years  Tested  in  trustees, 

with  remainder  to  J*  W.    for  life, 

and  then  to  his  sons  and  danghters 

in  tail,  with  remainder  to  hervlf  in 

fee  \  and  recidog  the  setdemest  and 

power  deyised  the  said  snm  of  1000/. 

to   truateea   for  certain  purposes^  if 

J.  W.  or  any  of  his  usmi  should  he  itv* 

ing  at  the  time  of  her  deaths  and  then 

'      tderiaed  that,  iu  ease  neither  the  said 

^       «/.  W.  nor  any  issue  of  his  tody  should 

'       hempen  to  be  Hving  at  the  time  of  her 

'       decease^  by  which  client  the  said  ma- 

'      nor»  by  virtue  of  and  ussder  the  Umi» 

tatiotts  in  the  said  deed  of  satlesnentt 

I        He.  would  dewdw  upon  her  and  her 

i       heirsf  she  ga?e  the  premises  to  the 

I        same  trustees  for  500  years  to  raise 

the     said    1000/.    immediately  after 

her  decease,  and  within  six  mondia 

I        after  to  raise  afiurther  iom  of  1000/. 

and  from  andafter  the  determination 

of  the  said  termi  and  sabject  thereto, 

derised  the  premises  to  her  mother 

for  life,  remamder  to  her  own  dauoh- 

I        ter  in  fce»  remainder  over  to  j1.  W, 

in  fee,  in   case  her  dan^ter  shotild 

die  before  21,  or  without  issue;  the 

contingency  of  J»  W*  or  any  of  his 

issue  not  oeing  living  at  tfae^  time  of 

the  testatrix's  death  it  annexed  to 

all  the  subsequent  limitations;  and^ 

he  haring  survived  the  testatrixt  the 

bar  at  law  of  the  testatrix  and  her 

daughter,  who  died   before   21  and 

unmarried,  is  entitled  to  the  esute 

against  A.  W.  the ,  remainder-man  in 

£ee  under  the  will.    Doe  ▼.  WiOdnson* 


bodjr  of  the  wife  by  the  husband  to 
be  oegotteoi  both  have  an  esute-tail. 
Dem  r.  Gittot.  4»S1 

S.  But  if  the  itnainder  be  Umited  to 
the  heirs  of  the  body  of  the  wife  by 
the  husband  to  be  begotten>  the  estate- 
tail  vests  in  the  wife  solely.  ibm 

4.  Whore  there  is  an  estate  limited  to 
a  person  for  life,  with  remainder  to 
the  heirs  of  the  body  of  the  same  per- 
son, it  is  an  esute-tail;  but  the  hmi- 
tation  of  the  remainder  must  be  to  the 
heirs  of  the  body  of  that  person  alone ; 
therefore,  if  an  estate  be  limited  to  ji. 
for  life,  remainder  to  the  heirs  of  the 
bodies  of  A.  and  B.  it  is  not  an  estate- 
tul.  4S5 

5.  Where  R,  Frank  on  the  marriage  of 
his  son  levied  a  fine  to  the  use  of  him- 
sdf  during  the  joint  lives  of  himself 
and  his  son,  and  after  the  decease 
of  either  to  the  use  of  S.  Cotele  for 
life,  and  after  her  decease  to  the  uae 
of  the  issue  male  of  her  and  his  son, 
and  the  heirs  of  their  bodies,  and  in 
defeult  thereof  ^s  the  use  of  the  heirs  to 
be  begotten  on  the  body  of  Susan  by  his 
souf  remainder  to  his  own  right  heirs, 
and    S.   C.  died    leaving   only  five 
dau{^ters  on  the  death  of  R.  F,  z 
quesdon  arising  as  to  what  estate  his 
sen  took,  it  was  resolved,  1st,  That  if 
he  had  been  joint  tenant  with  the  wife 
for  life)  this  had  been  an  estate«tail  in 
both,  as  the  word   <<  heirs''  is  not 
applied    to    any    body   parriculariy. 
2(0  v>  That  neither  husband  nor  wife 
had  an  estate-tail ;  not  the  husband, 
because  he  had  no  prior  estate  for  life  ; 
nor  the  vrife,   because,  though  she 
took  an  estate  for  life,  yet  tl^  heirs 
are  not  applied  to  her  body  alone; 
and)  Sdly,  That  it  was  a  contingent 
remainder  to  the  heirs  of  both  their 
bodies.  ib» 

6«  A  devise  to  trustees  in  trust  to  recnve 


1  If  an  estate  be  linnted  by  deed  to 
hoiband  and  wifisy  and  the  heirs  om  the 


rents  and  profits  during  the  life  of 
A»  and  that  such  rents  and  profits 
shall  be  applied  for  the  subsistence 
and  maintenance  of  the  said  A.  du* 
ring  his  life,  is  not  an  use  executed 
in  A,  and  cannot  unite  with  a  sub- 
sequent legal  limitation  to  the  heirs  of 
the  body  of  A.    SUvcstpr  r.  Wilson. 

444 
7.  If 
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7.  If  a  tcnn  be  bequeathed  to  «-^.  and 
his  ]awfill  heirs,  and  if  he  die  and 
leave  no  lawful  heirs,  then  to  B.** 
the  limitation  to  ^.  is  good.  Good- 
iitle  and  Peats  r.  Pegdau  720 


LIMITATIONS,  StatiOe  of. 
iSnr  PsAcncE,  N6.  IS. 

A  letter,  written]  by  a  defendant  (who 
pleaded  the  statute  of  limitations  to 
an  action  of  assumpsit)  to  the  plain- 
tifPs  attorney  on  being  served  with  a 
writ,  couched  in  ambiguous  terms, 
neither  expressly  admitting  or  deny- 
ing the  debt,  should  be  left  to  the 
jury  to  consider  whether  it  amounts 
to  an  acknowledgment  of  the  debt, 
•o  as  to  take  it  out  of  the  statute  of 
limitations.        Lhyd  v.  Maumd.  760 

LIQUIDATiED  DAMAGES.      , 

Su  SXT-OPF,  No.  1.  I 

LOTTERY. 
See  Affidavit,  No.  5. 

1.  The  sale  of  lottery  tickets,  by  which 
the  purchaser  is  to  be  entitled  to  all 
the  benefit  of  them,  except  the  IQL 
pmuif  is  nrohibiied  and  made  void 
by  the  22  &o.  3.^.47.  Deeyr.Shee. 

£i  Since  that  act  no  interest  in*  any 
ticket  can  be  conveyed  less  than  the 
whole  of  the  specific  ticket  or  share ; 
and  those  shares  not  hw  than  six- 
leenths.  ^ 

M. 

MALICIOUS  PROSECUTION. 
SeeCASx^  jfctian  on  the.  No.  i;  2,  S, 

The  grounds  of  an  action  for  a  mali- 
cious  prosecution  are,  1st,  That  it  was 
done  mahdously;  and,  2dJy,  With. 
ontprobaUe cause.  Mwrgaky. Hughes. 

231 
MANDAMUS. 
See   Apfrkntjci,     No.    1.        Copy- 
^^^^-  ^'  ^"      CoRPop^rioK. 

I 


1.  A  mandamnt  rdiued  to  itstorcr. 
(9ie  office  of  dcrk  <^  the  Bj%  = 
house  estates  in  ZtmbJ^  tho»ii  ^ 
party  was  irrejriilariy  sQspen£!d, : 
^>P«ring  on  bis  own  dumig  tia 
there  was  good  ground  far  dx  & 
pension,  if  die  proceedings  had  bee  . 
regular.  Tlu  King  t.  A  Mi^{ 
London,  117 . 

2.  Such  office  bein^  an  ancient  olb 
for  life,  the  duty  of  which  is  tos^- 
intend  certain  estates  which  areifpn^ 
priated  by  the  coiporadon  to  the  ^ 
port  oi  London  hridge,  some  of  tisie 
estates  having  been  granted  to  da 
for  that  express  pnipose,  a  BBudsn 
hes  to  restore  to  it.  t. 

3.  A  moMdamnu  granted  to  rescoic  is 
the  office  of  clerk  or  snrrcjor  of  ik 

'  city  works;  {HiL  6  Gm.  2.  tbne 
cited ;}  which  was  also  an  office  Ibr 
liie,  on  receiTing  which  an  oath  va 
administered.  Jk. 

4.  If  trustees  under  a  road  nsx  ton  a 
road  through  an  enclosure,  and  mak 
the  fences  at  their  own  expense,  asd 
repav  them  for  sereral  yean,  tk 
Court  will  not  compel  them  by  ■» 
damut  to  continue  such  repairsy  onkai 
there  be  a  special  provision  in  the  act 
todiatefta.  The  K'mi^.TksCm' 
muiionere  0/  the  LlandUio  dbtries, 

5.  A  numdamne  to  the  mayor  of  C^ 
Chester  to  admit  a  recorder  of  that 
boro^  refused^  because  there  wasa 
recorder  de  facto^  and  the  parties  fa^ 
another  remedy  by  quo  m^arranh: 
though  bodi  of  diem  claimed  imdff 
^  same  election.  ThelCmgY.Tk 
Mayor  of  Cokhester.  259 

6.  A  mandamus  lies  to  a  Tisitor  to  hear 
1?  *PE?^»  *°^  S™  ««»  PidgmeDi. 

^.  y.  The  Bishop  of  Imco/m.    SS8.r. 

7.  If  a  return  to  a  mandamns  consist  of 
•everal  independent  matters,  not  in. 
consistent  with  each  odier,  but  part  of 
them  good  in  law  and  pan  bad,  the 
Court  may  quash  the  return  as  to  such 
part  only  as  is  bad,  and  put  the  pro- 
secutor  to  plead  to  or  traverse  the  rest 
raf  ATff^  ▼.  The  Mayor,  fcfr.  of  Cam^ 
bridge.  4^ 

8.  Where  two  causes  returned  are  mcoo- 
sistent,  the  whole  is  bad.  ih. 

9.  That 
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9.  That  A.  was  not  a  burgess  y  that  he 
was  not  eligible  to  the  office  of  com- 
mon councilman;  and  that  he  was 
not  eleaedy  are  not  inconsistent  re* 
turns.  456 

1 0.  A  mandamus  may  be  granted  under 
11  Geo.  1.  c.  4.  to  proceed  to  the 
election  of  an  annual  officer  in  a 
corporation,  aa  well  as  to  the  head 
officer.  The  case  of  the  Corporation 
of  Scarborough  cited  in  K.  v.  J. 
Woodrow.  732 

MANOR. 

See  Ikclosure.    Copyhold. 

MARKET  OVERT. 
See  Trover,  No.  3,  4,  5,  6. 

MARRIAGE. 
See  Baron  and  Feme. 

MARRIAGE  SETTLEMENT. 
See  Ejectment,  No.  2. 

MINES. 
See  Inclosure,  No.  3. 

MONEY  PAID  INTO  COURT. 

See  Patbient  or  Monet  into 
Court. 

MORTGAGE. 
See  Bankrupt,  No.  17f  18.    Title 
Deeds.    Trust. 

MUTINY. 
See  Soldiers,  No.  2,  3» 

N. 

NEW  ASSIGNMENT. 
See  Pleading,  No.  3. 

NEW  TRIAL. 
See^  Trlal,  New. 

NONPROS,  Judgmesa  of 
Sk9  Practice,  No.  8, 9. 


NON  RESIDENCE. 
See  Quo  Warranto   Iniormation, 
No.  6,  7,  8.    Rector. 

NONSUIT,  Judgment  of 
See  Practice,  No.  ,27.    Costs,  No. 
13, 14»  15. 

1.  A  Plaintiff  cannot  be  nbnsuited 
without  his  content  after  he  has  ap- 
peared.    Watkins  V.  Towers.        275 

2.  It  seems  that  undertaking  by  a  rule 
of  Court  to  gi?e  material  eridence 
in  the  county  of  A.  in  order  to  fix 
the  venue  there,  does  not  imply  a 
consent  to  be  nonsuited  if  the  party 
^.  2S1 

NORWICH. 

See  Sheriff,  No.  10.  11. 

NOTICE. 

See  Ejectment,  No.  1.  Troter, 
No.  3. 

o. 

OFFENCE. 
See  Inoictuent.   « 

OFFICER. 
See  Justice  of  the  Peace.    Visitor, 
No.  8,  9.     Quo  Warranto  In- 
formation, No.  9,  10,  11.    Cor- 
poration. 

1.  A  Jurat  of  the  Corporation  of  Has.' 
tings  may  be  elected  town  derk  of 
that  corporation.  Milward  v.  ITkUch' 
er.  81 

2.  But  the  two  offices  are  incompati- 
ble ;  and  the  acceptance  of  the  latter, 
though  an  inferior  office,  will  vacate 
the  former.  ihm 

3.  Where  a  corporation  consists  of  a 
mayor,  12  jurats,  freemen,  and  a 
tovm  clerk,  which  latter  was  elected 
by.  the  others,  and  the  jurats  sit  as 
judges  in  a  court  of  recora,  and  hold 
pleas  of  the  CrowB  ;  and  any  two  of 
them  with  the  mayor  may  hold  a 
court,  but  all  the  iurats  have  a  ri^ht 
to   attend    as  judges  without  bemg 

summoned ; 
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summaiied  ;    although   there   were 
many  instances  withm  the  borough 

•  of  Hast'mgi  of  a  jurat  having  held  £e 
office  of  town  clerk,  yet  the  Court 
held  the  offices  to  be  incompatible. 

81 

4b  Although  the  names  of  the  clerk  of 
assize,  and  clerk  of  arraigns,  are  in- 
serted in  the  commissions  of  oyer  and 
terminer,  yet  there  ne?er  was  an  in- 
stance of  their  acting  as  judges,  nor 
have  they  any  authority  to  decide  on 
any  question.  ih. 

5.  Suspension  makes  no  vacancy  in  an 
office ;  it  is  only  an  impediment  to 
the  enjoyment  of  anv  benefit  from 
it :  but  all  acts,  which  are  required 
to  be  done  by  such  officer,  must  still 
be  done  by  him  to  give  them  va- 
lidity.    Per  Hob  in  PkiWju  v.  Bury, 

S51 

6.  The  head  of  a  college  hath  not  such 
an  estate  in  his  office  as  will  entitle 
him  to  mainuin  an  assize  for  it ;  for 
he  hath  no  sole  seisin.  tb*  355 

ORDER  o»  JUSTICES. 

1.  The  Court  of  B.R.  will  intend 
every  thing  in  an  order  of  justices 
to  be  right,  unless  the  contrary  ap- 
pear.  R.  v.  Tht  Undertaken  of  the 
Aire  and  Calder  Navigation.     '  666 

2.  The  Court  of  B.R.  will  not  go  into 
any  question  not  intended  to  be  re* 
feired  to  them  by  a  case  stated  at  the 
Court  of  quarter  sessions,  on  an  appeal 
aeainst  an  order  of  justices.  ib» 

8.  Jnow  far  such  an  order  unt^pealed 
against  is  conclusive  on  the  parties ; 
Sm  SxTTLBf  ENT  hy  hiring  and  ter- 

^kty  No.    8^   9,    lb.       SCTTLBMBNT 

hy  iaiinr  a  tenement^  No.  S. 
4.  All  order  of  removal  only  prohibits 
the  paity  thereby  removed  trom  re- 
tommg  a^^  in  a  state  of  vamncy 
to  the  same  pirish.  R.  v.  Inkaiitanti 
4fFUlonghy.  711 

OVERSEER. 

!•  A  woman  may  be  appointed  an 
overseer  of  the  poor,  tie  King  ▼. 
Alice  ShMu  895 

2.  Where  a  district  contains  onlv  three 
hpnscily  the  inhabitants  of  all  three 


may  be  ajipmnted  OTcneen  of  the 
poor,  notwithstanding  two  of  them 
are  labourers  and  poor.  395 

3*  An  appointment  of  cnrerseers,  dated 
in  Oet(Aer  for  a  year  next  coniDg 
the  date,  is  gpo(C  becaoae  it  shall 
be  understood  to  be  the  orerseer^ 
year.  iS. 

4.  The  word  tuhttaniial  as  amlied  to 
overseers  in  the  43  J^/ifs.  c.  z.  msa 
be  understood  relatiTely.  ik 

OYER. 

The  party,  who  is  to  giye  oyer  of 
a  deed,  is  allowed  two  Saj%  fin-  thit 
purpose,  exclusive  of  the  day  on 
which  it  is  demanded,  ^i^  t.  Di- 
vine. 40 

R 

PARDON. 

The  power  of  the  Crown  to  par- 
don  a  forfeiture,  and  to  grant  lesn- 
tution,  can  only  be  exercised  whet 
things  remain  in  statu  quo^  bat  not 
so  as  to  afiisct  legal  rights  rested  is 
third  persons.     K.  v.  Amery.       56B 

PARENT  AND  CHILD. 
See  Trbspas^ 

PARISH. 
See  Presentbcsiit.    HraawATs^  No. 
1,2. 

PARTNERS. 

See  Assumpsit,  No.  7,  8,  9,  10. 
Set-off,  No.  2.  Bankrt7FT«  No. 
14.  Bill  of  LAaiNG»  No.  S» 

PAYMENT  of  Mwet  wto  Court. 

See  Vbvue,  No.  S. 

The  only  case  ^ere  a  party  shall  be 
bound  by  the  payment  of  money, 
though  by  mistake,  is  where  it  is 
paid  mto  Court  under  a  nile.  Mal- 
colm T.  Fullerjon.  645 

PAWNBROKER. 

f«e  Plats. 

PENAL 
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PBNAL  ACTION. 

See    Affidavit!   No.    8.      Amend- 

iffENT.    Sheriff.  No.  4^  6f  7f  8. 

W1TNX88. 

Where  a  statute  gives  accumulative 
damages  to  a  party  grieved,  it  is  still 
but  a  civil  remedy.  Wood^aU  v. 
KnatMuH.  154 

PENALTY, 

See  CoNVicnoK,  No.  4,  5.    Pbnal 

Action. 

PERMIT. 

See  Excise. 

PLATE. 
A  pawobroker  has  no  lien  00  plate 
alter  the  death  of  a  tenant  for  life 
who  pawned  it  with  him*  aa  against 
the  remainder-man»  althou.^  the 
pawnee  had  no  notice  of  the  settle- 
TOfXii,    HnQTi  V.  Parker.  876 

PLEADING. 

See  Trespass.  Case,  jictiqin  on  iht 
No.  2,  S,  4*.  Composition. 
Amendment.  Escape^  No.  % 
S^  4.  Practice^  No.  IS.  As- 
suMFSiTy  No.  8}  9. 

1«  In  diebt  for  goods  sold  and  delivered, 
the  plaiBtifF  declared  th^  the  de- 
fen^apt  ^  Wnimitutee:  in  the  fonnljf  of 
Middles^ f  ^a^  InMiei  y>  him  m  a 
^or^  sivn^-fbr  good.s  sold  and  deU- 
veii^ed,  i{oiho«t  aUegipg  an  express 
909tra<;W  a^  place  where  sych  con> 
tr^  W3^  «w4e  s  npon.  special  de- 
in«rner  &r  tW«e  cai^ses,  tbe  Court 
bdd  tb&  coB^n^  and  yenme  well  laid. 
Emfiry  v.  Fell  28 

8.  AdecUratipn  in  a  leirefmas  by  the 
assignees  of  a  hanknipt,  .stating,  that 
M  \fi  became  a  hanknapi  withu  the 
«  meaning  of  the  statutes,  lie.  and 
**  th^  his  g^s  a^d  efiects  were  af- 
M  terwi^ds  in  due  manner  assigned  to 
¥  the  nlaiotifij"  is  suficiently  ,cer- 
ttnn,  wtihpnt  alleging  that  the  par^ 
was  declared  a  bankrupt,  or  that  his 
nflbcts.  were  asngned  by  deed.  MTtnp 
Ur  V.  Srelehnum*  45 


9.  Where  a  dechia^  for  £ilae  im.- 
prisonment  against  A.  and  B.  con- 
tain^ two  <;ounts,  to  both  of  which 
the  defenclantf  pleaded  ^ot  guilty, 
ai|4  justified  the  first  under  mesne 
proKpesa,  ^.  9s  the  nlwntif  ui  that 
ac^,  mid  S.  8(s  the  bailiff;  end 
the  pUin^i^E'  by  a  new  eaaignment, 
admitting  the  arrest  to  be  kwiRil, 
rn>lied  Aai  B.^^  with  the  consent  of 
A^  voluntarily  released  \!m%  sod  that 
they  afterwards  imprisoned  him 
fpr  the  time  mentioned  in  the 
first  connt ;  the  plaintiff  heving 
6iled  in  proving  the  new  assign- 
ment, by  not  wewing^  the  consent 
of  A.i  shall  not  be  permitted  to  prove 
the  same  trespass  aranst  B.  under 
the  other  count.  Atkinton  v.  Mai* 
teson.  172 

4.  If  a  deprivation  by  a  visitor  be 
pleaded,  there  is  no  occasion  to  shew 
the  cause.  Per  Hob^  Ch.  J.  b  Pli^ 
nps  V.  Bury.  S54 

5.  If  defendant  plead  to  debt  on  bond 
that  plaintiff  won  money  of  him  at 
cards,  and  that  the  bond  was  given 
for  securing  payment  of  it  ;  to 
which  the  phintiff  replies  that  it  was 
^riren  to  secure  the  payment  of  money 
justly  due,  and  not  tor  secuxing  the 
payment  of  money  won;  the  repli. 
cation  may  either  conclude  to  the 
country,  or  with  an  avennent. 
Hedges  ▼«  Sandan.  439 

6.  The  general  rule  is  this;  where  a 
replication  denies  the  whole  sub- 
stance of  the  plea,  there  the  plaintiff 
may  tender  issuer  and  condude  to 
the  countrjf:  though  indeed  there 
are  exoepuons  to  that  rale,  where 
the  replication  is  proper  either  way: 
But  where  the  plaintiff  sekcu  one 
out  of  several  nets  in  the  plea,  he 
may  traverse  that  one^  and  conclude 
with  a  verification.  ib. 

7.  The  statute  2^  H.Q.e.  9.  febtmg 
to  bail  bonds,  is  a  public  act ;  there- 
fore^ the  Court  will  take  notice  of  it 
thonsfa  it  be  not  pleaded.  Samuel  v. 
jEtwS/.  569 

8.  And  if  it  s^)pear  in  a  4eckration,  bv 
the  assignee  of  a  sheriff  on  such  bond, 
that  the  bond  is  void  by  the  provi- 
sions 


€10 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


simis  of  that  sutate,  the  Court  on 
motion  will  arrest  the  iudgment  after 
▼erdict  against  the  defendant  upon 
a  plea  of  non  tU  factum,  569 

9.  To  a  plea  to  ictrefaciat  against  bail 
that  the  prindpal  died  Kfbre  the 
return  of  any  ca.  ta.  a  replication 
stating  a  particular  ea.  la,  and  that 
the  principal  was  alive  at  the  return 
of  .that  ea,  sa.  must  conclude  with  an 
srerment :  for  the  ca.  /a.  in  the  re» 
plication  is  new  matter :  and,  by  the 
rules  of  pleading,  whenever  new 
matter  is  introduced,  the  other  part; 
must  have  an  opportunity  of  answer- 
ing it,     Hcnderton  v.  WUhy.        576 


Sa  Rate- 


poor. 


POSTEA. 


See  VzBBlCT. 

POUNDAGE. 

See  Sheriff,  No.  1,  2.*  Escapi) 
No.  1. 

POWER. 

Su  Limitation.    Ejectment,  No.  2. 

1.  Every  execution  of  a  power  must 
have  a  reference  to  the  original  in- 
strument creatmg  that  power,  and 
whoever  claims  under  the  execution 
must  make  title  under  the  power  it^ 
self.  RMnsom  v.  HardtaitU.  241. 
880.781 

S.  So  that  where  a  power  was  given  to 
A,  on  his  marriage,  to  appoint  to 
and  amongst  the  children  of  the 
marriage,  m  such  proportions,  lie. 
and  in  defimlt  of  such  appomtment, 
the  estate  was  limited  to  the  first 
and  other  sons  of  the  marriage  in 
tail,  and  A.  by  will  i^ipointed  to  his 
eldest  son  C.  for  life,  remainder  to 
trustees,  lie.  remainder  to  the  first 
and  other  sons  of  C.  in  tail,  and  in 
default  of  such  issue  to  2).  another 
child  of  A^  the  limitation  of  a  life- 
estate  to  a  person  not  in  being  at  the 
oridnal  cresrtion  of  the  |>ower  being 
void,  the  subsequent  limitations  de- 
pending thereon  are  void  also,  and 


C.  the  eldest  son  took  an  otitMai 
either  uader  the  execotion  of  the 
power  or  the  original  settlemest. 

241.S80.78l 
8.  A  power  to  raise  portioM  majlx 
executed  at  several  times,  prony 
the  first  execution  be  not  meant  s  \ 
complete  execution,  and  that  tk 
party  in  the  whole  exccatioD  do  or 
transgress  the  limits  of  the  poiv. 
Doey.Milhorne.  721 

4.  A  power  given  to  an  extewtm  ts 
raise  a  portion  for  a  youoger  dyU 
does  not  extend  to  rral^  estates,  i 
which  she  was  also  trustee.       i$. 

PRACTICE. 

See  Attachment.  Bail.  Bah  h 
Error.  CsaTiORARi.  ArFDu- 
vit.  No.  2.  Vbnub,  No.  3, 4. 
Patmskt  of  Monet  iiitoCooit. 
Excise,  No.  4w  BoNi>,  No.  li  ^ 
Costs.  Rulks  of  tub  Coubt. 
Amemumkht.  Awards  No.  7. 
Essoicor.  Oysr.  Exrcdtiok,  No. 
1,    2.     Intebxst,    No.  4w     Is- 

8ANIT7. 

1.  A  sheriff  is  not  liaUe  to  ao  attach- 
ment for  not  returning  a  vrit,  if 
not  called  upon  fy  a  ruk  ef  Ceen 
withm  six  months  after  the  cqnn- 
uon  of  his  office,  notwithstandiog  he 
VHU  refuetted  by  the  party  to  man 
it  before  the  six  months  woe  ex- 
pired.   The  King  v.  Jmies*  J 

2.  If  the  defendant  in  error  from  (7*i»* 
,    to  B.R.  gave  an  cight^  ruk  » 

certify  the  record,  the  record  may 
be  certified  in  less  time,  though  the 
rule  expire  in  vacation :  Ad<I  a  so* 
fa.  quare executhnem  non ^^^'S^ 
issued  immediately  upon  the  rsOKtl 
being  certified,  retuniaUe  the  wit 
day  of  the  following  tenUf  tte^df* 
fi^ndant  may  serve  the  plaiiiwr  m 
error  on  that  day  with  a  nJc  to  ap- 
pear to  die  ecu  fa.  and  a  nde  to  ai- 
sign  errors.  Samidge  v.  Hmletf'  17 

5.  No  proceedings  having  been  had 
for  above  a  year,  the  plaiotiff  two 
days  before  Hilary  Tenn  gavenotice 
of  his  intention  to  proceed ;  two 
days  after  the  term  he  sirred  a  t^ 
to  plead}  and  in  the  same  facation 
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judgment  wai  signed  for  want  of  a 
plea,  which  wu  held  to  be  regular ; 
and  the  jadgmedt  am)eariog  to  be 
sicned  as  of  Hilary  Term  makes  no 
dmerence.    MiBwme  r.  Nixon,  40 

4w  The  difierence  of  the  form  of  the 
recognizance  on  writs  of  error  in 
Cam.  Scacc.  and  BJi.  59.  ». 

5.  The  Court  will  not  stay  proceedings 
in  debt  upon  a  judgment  while  a 
writ  of  error  is  depending,  if  the 
writ  of  error  appear  to  be  merely  for 
the  purpose  of  delay.  EntwiitU  v. 
Shepherd.  78 

^  If  the  plaintiff  do  not  declare  witldn 
,two  terms  after  the  return  of  the 
writ*  the  defendant  may  sign  judg. 
roent  of  non  pros;  but  if  no  such 
judgment  be  signed,  the  plaintiff 
may  declare  witlun  a  year.  Wwrlev 
T.  Z^.  112 

7.  A  rule  for  setting  aside  an  execo* 
lion  sued  out  after  the  allowance  of  a 
writ  of  error,  discharged  without 
costs,  the  writ  of  error  naTing  been 
taken  out  against  good  fiiith.  Gatet 
r.  WeiU  183 

8*  If  plaintiff  declare  asainst  one  of 
two  defendants  named  in  his  writ, 
and  does  not  proceed .  against  the 
other,  the  fatter  may  sign  judgment 
of  ntm  pros  imnedialdy.  Roe  ▼• 
Cock.  257 

9.  So  if  plaintiff  senre  notice  of  de- 
claration, or  take  out  a  rule  for  time 
to  declare  against  one  only,  without 
proceeding  i^nst  the  other,  ib. 

10.  And  wherever  it  can  appear  that 
the  action  is  not  a  joint  action, 
judgment  of  non  proe  may  be  siened 
oy  all  or  any  of  the  defendants 
named  in  the  writ.   Butlar  ▼.  Upton. 

ib.  259.  II. 

Ih  The  Court  will  not  at  a  distance 
of  time  after  the  trial  amend  the 
poetea  by  iocreasiog  the  damages, 
given  by  the  jury,  although  all  the  ju- 
rymen join  in  an  affidavit  stating  their 
intention  to  have  been  to  give  the 
plaintiff  such  increased  sum,  and  that 
thev  conceived  that  the. verdict  they 
had^ven  was  calcukted  to  give  him 
such  sum.  Jaekion  v.  WiUianuon.  S81 

12.  Expfanations  of  thai  sort  should  be 
^ven  at  the  time  of  the  trial         ib. 


IS.  After  a'  defendant  has  obtained  an 
order  for  time  to  plead  on  the  terms 
of  pleading  issuably,  he  cannot 
plead  the  statute  of  limitations,  or 
any  other  plea  which  does  not  go  to 
the  merits ;  and  if  he  plead  such  a 
plea,  the  Court  will  set  it  aside  on 
motion.    Stadhdme  v.  Hodgson.  390 

14.  Where  issues  are  taken  on  some  of 
the  pleas  and  demurrer  to  others,  the 
plaintiff  has  a  rieht  to  argue  the  de- 
murrers either  before  or  after  trial. 
Dnberky  v.  Page.  89i 

15.  The  Court  will  not  (4)efbre  trial) 
stay  proceedings  in  an  action  for  a 
penalty  against  a  sherifPs  officer  on 
S2  Geo.  2.  e.  28.  /.  12.  though  a 
similar  action  has  been  commenced 
against  the  sheriff  for  the  same  of- 
fence.    Pishall  V.  Layion.  512 

16.  But  after  verdicts  m  both  actions, 
the  Court  will  suy  the  proceedings 
in  both,  on  paying  one  penalty,  ami 
the  costs  in  one  action.  PethaUy. 
Lyton.  712 

17*  rox  the  sheriff  and  bailiff  are  not 
both  answerable  m  an  action  for  a 
penalty  fbr^  same  act.  15. 

18.  The  Court  refused  to  set  aside  the 
bill  of  Middlesex^  which  was  to  an- 
swer the  pUuntiff  in  a  plea  of  ddt 
instead  of  trespass.   Barber  v.  LIo^tL 
^^  513 

19*  If  two  actions  be  brought  by  the 
same  plaintiff  at  the  same  time  for 
causes  which  may  be  joined  in  one 
aaion,  and  the  defendant  is  holden 
to  b^  in  both,  the  Court  will 
compel  the  plaintiff  to  consolidate 
them,  and  to  pay  the  costs  of  the 
application.     Cecd  v.  Briggs.       639 

20-  In  trover  for  goods,  where  the  de- 
fence is  that  they  were  sold  by  the 
plaintiff,  the  Court  will  give  the  de- 
fendant time  to  plead,  in  order  that 
he  may  obtain  a  discovery  from  the 
Court  of  Chancery  in  the  mean  time. 
IVhitter  v.  Ca%elet.  ^83 

21.  The  plaintiff  cannot  file  common 
bail  according  to  the  statute  after  the 
succeeding  term  after  the  writ  is 
returnable.     S^ith  v.  Painter.      719 

22.  The  plaintiff  may  deliver  a  declara- 
tion against  the  defendant  condition- 
ally before  the  time  for  his  appear- 

iufi^ 
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tng  is  past,  and  file  common  bail 
for  him:  but  after  that  time  he  most 
bring  the  defendant  into  Court  be- 
fore he  can  declare.  719 

23.  The  plaintiff  is  not  bound  by  the 
practice  of  this  Court  to  gi?e  notice 
of  uial  till  the  term  after  that  in 
which  issue  is  joined,  Htdl  ▼•  Bu- 
chanan* 7S4 

524.  If  the  plaintiff  recover  a  judgment 
against  two  defendants  in  B,  K.  and 
one  of  them  bring  a  writ  of  enor 
in  Cam,  Scacc,  the  plaintiff  cannot 
cha^^e  the  other  defendant  in  exe» 
cutioQ  till  the  record  be  remitted 
into  the  Court  of  B.  R.  notwith- 
standing the  writ  of  error  might  have 
been  quashed  immediatelv  because 
not  brought  by  both  defendants. 
Larache  v.  WoihorQugh  and  Mmhnd. 

7S7 

25.  In  such  case  where  the  judgment 
was  afErmed  in  Cam.  Scace.  and 
costs  given  <^  the  writ  of  error,  and 
toik  defendants  were  taken  under  a 
writ  of  execudon  on  the  whole  sum, 
including  the  costs  of  the  writ  of 
^rror  as  well  as  the  original  sum  re- 
coveredy  this  Court  permitted  the 
plaintiff  to  amend  his  writ  of  execu- 
tion, as  to  the  defendant  who  did 
not  join  in  the  writ  of  error*  fay  al- 
tering it  to  the  original  sum  recover- 
ed* c^. 

26*  Where  a  defefkUnt  justified,  in 
trespass,  under  a  custom  which  was 
bad  in  bwf  and  the  issue  on  it  was 
found  for  himt  the  Comt  set  aside 
the  verdict  on  that  issue,  and  entered 
a  verdict  for  the  plaintiff,  with  nomi- 
nal damages.  Sell^  v.  RoUnton*  758 

27«  Where  the  plaintiff  in  ejectment  is 
nonsuited  at  tne  trial  for  want  of  the 
defendant's  confessing  leasee  entry, 
and  ouster,  he  is  not  entitled  to  sign 
judgment  against  the  casual  dector 
till  the  ficiUa  comes  in  on  the  day  in 
bank.    Doe  s.  Copeland.  779 

PREBENDARY. 
Set  Dilapidation;^  No.  1,  2. 

PRESCRIPTION- 
SaVAsasm* 


PRESENTMENT. 

1.  A  presentm^t  under  IS  Gmi  3.  e, 
78.  /.  2i,  against  a  smaller  diiaict 

than  a  parish  must  state  exprenlj 
hQ*tv  they  are  liable.  R,  ▼.  The  /■• 
hahltanti  of  th  Hamlet  of  Fender' 
fyn.  513 

2.  If  it  do  not,  the  judgmeiit  nay  be 
arrested.  i^. 

PROHIBITION. 

1.  These  words  spoken  of  a  womao, 
**  I  have  kept  her  comraon  these  it- 
**  ven  years ;  she  katk  ghfeu  roe  tx 
«  bad  disorder,  and  three  or  (bar 
**  other  gendemen  besidesy'*  are  not 
acdonable  because  they  may  refer  to 
a  time  pait :  and  na  prohibition  viU 
be  granted  to  a  Spiritual  Court  i^ 
lentenee  upon  a  libel  for  this  chvgc 
Carslake  v.  MapUdoramm  4?S 

2.  Calling  a  person  fuhort  in  libdlous  in 
the  Spiritual  Court.  ik 

S.  If  the  Spiritual  Court  hath  cogni- 
zance of  part  of  the  chargiQ  only,  sod 
not  the  rest,  the  Couit*  after  sen- 
tence below,  would  not  grant  a  pro- 
hibidon.  'A. 

PROMISE. 

^^AttUMFSlT. 

PROMOTIONS. 
64f%643. 

Q. 

QUI  TAM. 
See  Pbkal  Acnoirs. 

QUO  WARRANTO  INFOR- 
MATION. 

1.  A  new  trial  may  bemntedin  aoin* 
formation  in  nature  of  fii0  n»0rraMo. 
R.  V.  Framcis.  484 

£.  laformadons  in  nature  of  auo  «Mfb 
ranio  have  been  oonsidcrea  of  late 
years   merely  as   dvil    proceedings. 

S.  Possession  of  a  corporate  frandase 
for  less  than  20  years  is  not  of  itself 
a  sufficient  objection  to  an  infonnft> 

tion 
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uon  in  nature  of  a  quo  warranto  to 
try  the  validity  of  tne  title  to  eoch 
firanchise.    R.  ▼•  £onJ.  767 

4*  But  the  drcurostance  of  the  relator's 
standing  in  the  same  situation  with 
tke  defendant,  or  its  appearing  that 
the  corporation  must  necessamy  be 
dissolved  by  impeaching  the  defend- 
ant's title,  and  the  title  of  those  who 
cbom  under  him,  wiU  ^?em  tke 
discretion  of  tke  Court  in  refiisine 
auch  an  applieation.  to. 

5.  The  faa  of  die  defendant's  tide 
having  been  before  attacked  by  a 
similar  infbrmatioo,  which  was  af- 
terwards abandoned,  has  no  weight. 

iB. 

6.  A  corporate  office  does  not  become 
Ipso  facto  vacant  by  the  non-residence 
of  the  corporator.    R.  v.  «/•  Heaven. 

772 
?•  It  may  be  a  cause  of  forfeiture ;  but 
the  corporator  does  not  lose  his  fran- 
chise, tin  a  sentence  of  amotion  bv 
the  corporation  fkas  been  pronounced. 

ih. 

S.  And  the  Court  of  B.  R.  will  not 

grant  an  information  in  nature  of  a 

quo  warranto  against  kin^  until  he 

has  been  aaoved  by  the  corporadon. 

a. 

9.  The  offices  of  town  clerk  and  alder- 
man aft  not  necessarily  incompatible. 
R.  V.  W.  Pateman.  777 

10.  But  where  the  town  clerk's  ac- 
counts are  allowed  by  the  aldermen, 
or  where  a  town  derk  acts  mioiBteri- 
ally  under  the  aldermen  who  are 
judicial  oficers,  the  ofices  are  in- 
compatible; and  the  appointment  to 
the  former  office  b  equivdent  to  an 
amotion  by  the  oorporation  from  the 
latter  office.  H, 

11.  And  if  the  person  so  sppointed 
condniie  to  esEerdse  the  office  of  al- 
derman, a  quo  warranto  information 
will  be  gnmted  agaian  him.  ik 

R. 

RATE. 
See  CnmoBAKi,  No.   7.      SnrtLB- 


RATE 

1.  If  ^.  has  an  exclusive  right  of  using 
a  way-leave  over  land  which  he 
holds  in  common  with  B»  paying 
B.  a  certain  sum  yearly,  and  has 
the  privilege  of  using  a  way-leave, 
occupied  by  C,  paying  him  so  much 
per  ton  for  the  goods  carried  over 
It,  ^.  is  not  liable  to  be  rated  to  the 
relief  of  the  poor  in  respect  of  either 
of  such  way-leaves.     R,  v.  Joiiife. 

90 

2.  Qtuere^  Whether  the  owner  of  the 
land,  who  receives  a  profit  for  such 
way-leave,  is  not  liable  to  be  rated 
for  such  an  increase  of  value  ?         ib, 

3.  Stables  rented  by  the  colonel  of  a 
regiment  by  order  of  the  Crown  for 
the  use  of  the  regiment  are  not  li- 
able to  be  rated  to  the  relief  of  the 
poor.Zidl  Amherst  v.  Ld.  Somen.  872 

4.  The  possessions  of  the  Crown,  or  of 
the  public,  are  not  rateable.  ii. 

5.  Where  a  petBOn  is  overcharged  in  a 
poor-rate,  tne  Sessions  may  relieve  on 
appeal,  and  amend  the  rate,  by  les- 
sening the  sum  assessed  on  him,  un- 
der the  17  G.  2.  c.  S8.  R.  y.  The 
Inhabitante  of  Cheihunt.  623 

6.  Where  a  navigadon  runs  from  A. 
to  B,  through  several  intervening 
parishes,  and  the  tolls  for  the  whole 
navigation  are  collected  in  these  two 
parishes,  they  may  be  assessed  to  the 
poor-rates  in  these  two  parishes  for 
the  whole  amount  according  to  the 
proportion  collected  in  esdu  R,  v. 
The  Undertaiere  of  the  Aire  aikt  Col- 
der Navigation.  660 

7«  Tile  justices  below  are  the  .proper 
judges  of  the  eouality  of  poor«rates : 
and  the  Court  ck  B.  it.  irill  not  in- 
terfere on  the  ground  of  their  beinjr 
unequal  unless  the  inequality  be  mani- 
fesdy  apparent  on  the  rate.  #3. 

8.  A  person  shall  be  rated  for  profits 
where  they  become  due,  not  where 
-they  bsfjpen  to  be  received.  ib. 

9.  Where  a  statute  says  that  a  company 
shall  not  be  liable  to  any  rates  which 
had  not  usually  been  assessed ;  that 
only  means  that  they  shall  not  have 
any  other  kind  of  rate  imposed  on 
them  than    those  which  were  then 

lemdy 
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levied,  but  doei  not  fix  the  proportba 
of  the  rate.  660 

10.  It  is  not  necesiaiy  to  ttate  in  a  re- 
served case,  that  the  rate  was  regu- 
larly published  in  the  church,  if  that 
question  was  not  intended  to  be  re- 
ferred. i^» 

REASSURANCE. 
See  Insurance,  No.  3. 

REASONABLE  TIME. 

See  Landlobo  and  Tinant,  No.  ii, 
5,6. 

RECEIPT. 

A  recdpt  is  not  conclurive  evidence 
against  the  party  signing  it ;  hot  he 
nay  shew  that  he  did  not  receive  the 
turn  or  tiling  in  question.  Stratton 
V.  RastaU.  S66 

RECEIVING  STOLEN'GOODS. 

Persons  receiving  any  goods,  feT^. 
belonging  to  a  vessel  in  the  Thameif 
knowing  the  same  to  be  stolen,  may 
be  prosecuted  for  a  felony  nnder  the 
2G#0.S.f.  28.    Rexj.fVy^.    77 

RECOGNIZANCE. 

See  BAtt  IN  Error.  Costs,  No.  7, 
8,9. 

RECTOR. 

i.  A  lease  of  a  rectory  by  a  rector  be- 
comes  void  by  the  IS  £/i«.  c.  20.  by 
his  non-iesidence  for  80  days,  of 
which  a  stranger  may  take  advantage. 
Doev.Barher.  ^     749 

2.  There  is  no  distinction  between  a  de- 
mise by  deed  or  by  parol  i6. 

$.  And  his  lessee  cannot  maintain  an 
ejectment  against  a  stranger,  who 
enters  without    any  title   whatever. 

RELATION. 
See  Bankrupt,  No.  11.    Assumpsit, 


No.  5. 


REMOVAL,  OrJer  of. 


See    Settlement,   fy   Hii 
Service,  No.  8^9,10,11. 


Hiring    and 


RENTr 
See  Landlord  and  Tsnakt,  No.  5. 

REPAIRS. 
See  Dilapidations.      Insurahcji^ 

No.  n. 

REPLEVIN. 
See  CosT%  No.  10. 

REPLEVIN  BOND. 
See  Sbsrivf,  No.  9. 

REPLICATION. 
See  Pleading. 

RESTITUTION. 
See  Trover,  No.  S,  4, 5, 6. 
The  power  of  the  Crown  to  jpantoR 
a  forfeiture,  and  to  grant  restitattOD, 
can  only  be  exercised  where  things 
remain  in  statu  qwt  *wt  not  so  « 
to  affect  ImI  ri^U  vested  m  third 
persons.    R.  v.  jtmery.  569 

RETURN. 
See  Mandamus*  No.  7, 8, 9. 
A  return  made  by  a  sheriff'  thatthep»- 
son  arrested  was  rescued  out  of  the 
custody  of  the  buM  is  bad :  it  should 
be  out  of  A«  custody.  WnoiggU  v. 
KnatcUmU.  ^^ 

REVENUE. 
5cf  Excise.^ 

REVENUE,  Books  of. 
See  EviDRNCB,  No.  7. 

ROADS. 
See  Highways. 

RULES  OF  THE  PRISON. 

See  EscAPB,  No.  6. 

RULES  OF  THB  COURT. 

1.  Where  a  defendant  is  brought  Vf 
for  sentence  on  any  indictmcnt»  or 
information,  efier  venBetf  the  de- 
fendanes  affidavit  shall  be  fint  lead^ 
and  then  those  for  the  P«>»««^ 
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after  vhich  the  defendant's  counsel 
•hall  be  heard,  and  lastly  the  counsel 
for  the  prosecution.  683 

^  Where  a  defendant  is  brought  up 
for  sentence  after  judgment  by  default^ 
the  prosecutor's  affidavit  shall  be  first 
ready  then  the  defendant's ;  after 
which  the  counsel  for  the  prosecu 
tion  shall  be  heard,  and  lastly  the  de- 
fendant's counsel.  th» 

S.  But  if  no  affidavits  be  produced, 
the  defendant's  counsel  shall  be  heard 
first,  and  then  the  counsel  for  the 
prosecution.  ih. 

s. 


SALE: 


Bail, 

mmer 
46 


Se^  Warranty. 

SCIRE  FACIAS. 

See   Pleading,   No.    2.    9. 
No,2. 

A  Sfire  Facias  is  an  action. 
F*  KretcAwuuh 

SECURITY. 

See  Bill  of  Lading. 

SEIZURE. 

SeeExaOL 

SERJEANTS  AT  LAW,  642. 

SESSIONS. 

See  Baron  and  Feme,  No.  2,  S.  Ex. 
cisB,  No.  5.  Certiorarii  No. 
11,12.    Rate,  No,  6. 

1.  The  Court  will  not  send  a  case  down 
to  the  Sessions  to  be  re^^tated  on  a 
mere  formal  objection,  if  enough 
appear  to  enable  them  to  decide  ac- 
cording to  the  merits  of  the  case. 
R.  ▼.  T^  InhaUianit  ofMlddiexoy. 

41 

2.  When  the  Sessions  adjudge  a  place  to 
be  a  vill  by  reputation,  as  a  substan- 
tive feet,  this  Court  is  precluded 
from  going  mto  the  quesuon,  not- 
Withstandmg  the  Sessions  state  all  the 
eyideoce  particularly  on  which  they 


formed  their  opinion.    The  King  r. 
The  Inhabitants  of  Ronton  Abbey.  207 

SET-OFF. 

I.  If  two  persons  agree  to  perform 
certain  work  in  a  limited  time,  or  to 
pay  a  stipulated  weekly  sum  for  ^ch 
time  afterwards  as  it  should  remain 
unfinished,  and  a  bond  is  prepared 
in  tlie  name  of  both,  but  is  executed 
by  one  only,  with  condition  for  the 
due  performance  of  the  work,  or 
the  payment  of  the  weekly  sum,  and 
the  work  is  not  finished  at  the  time  ; 
such  weekly  pavmenu  are  not  by 
way  of  penalty,  but  in  the  nature  of 
liquidated  damages,  and  may  be  set 
off  by  an  obligee  m  an  action  brought 
against  him  bv  the  obligor  who  exe« 
cuted.    FleHher  Y.  Dyche.  S2 

2.  Where  a  partner  or  executor  brings 
an  action  m  his  own  right  for  money 
received  after  the  death  of  the  other 
partner  or  testator;  the  defendant 
may  set  off  whatever  was  due  to  him 
from  the  plaintiff.    Smithy.  Barrow. 

476 

SETTLEMENT,  Marriage. 
See  Ejectment,   No.    2.     Linqta- 

TION. 

SETTLEMENT  of  the  POOR. 

See  Baron  and  Feme,  No.  2,  S.  Or. 
DER  of  Justices,  4. 

Bt  Apprenticeship.    . 

If  a  poor  boy  be  bound  apprentice 
by  the  parish  officers,  with  the  con- 
sent of  two  justices  of  the  county^ 
to  a  master  residing  in  a  different 
parish  and  county,  and  all  the  par* 
ties  (except  the  apprentice)  sign  the 
indenture,  the  apprentice  will  gain 
a  settlement  in  tne  parish  of  the 
master  b^  residing  there  40  days  un- 
der the  mdentore.  R.  v.  ne  Inha^^ 
bitants  of  St.  Nicholas f  Nottingham. 

726 

By  Certiucats. 

1.  An  allowance    of  a  certificate  of  » 
,  settlement,  as  having  been  duly  ex** 

ecnted 
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«cated»  written  m  the  margin  of  the 
.cettificatfci  and  signed  bv  two  justices, 
is  alone  sufficient  proot  of  the  cer- 
tificate»  where  such  certificate  is  abore 
do  years  oid,  notwithstanding  the  al- 
lowance does  not  certify  the  affidavit 
of  one  of  the  witnesses  as  to  the  due 
execution  and  attestation  of  the  cer- 
tificate according  to  the  3  Geo.  2.  c» 
9Q.  The  King  Y.  The  Inhahiidntf  of 
FarrinrJtm.  466 

&  Qu.  Whether  an  allowance  of  a 
certificate  written  in  the  margin, 
and  signed  by  two  justices,  which  al- 
lowance does  not  certify  any  affida- 
vit made  by  one  of  the  witnesses  ac- 
cording to  S  Geo.  2.  r.  29.  cab  be 
connected  with  a  writing  on  the 
other  side  of  the  same  paper,  not 
signed  by  the  justicesi  certifying  that 
•ttch  an  affidavit  was  made,  so  as  to 
amount  to  proof  bf  such  certificate 
trithin  the  proTlsions  of  3  Geo.  2. 
e.  29*  ih. 

{SittlmeM)  By  Eatata 

Where  a  woman  on  her  marriaee 
with  a  copyholder  of  a  manor,   m 

'  which  the  widows  of  husbands  dy- 
ing seised  are  entitled  to  their  fre^ 
bench,  gave  a  bond  that  the  son  of 
her  intended  husband  by  a  former 
wife  should  have  possession  of  part  of 
the  copyhold  estate  after  the  death 
of  her  huebai\d,  on  condition  of  his 
repairing  the  part  of  the  house  re- 
served ter  her,  and  after  thfc  death  of 
the  husband  the  widow  delivered  up 
the  possession  to  the  son  according  to 
the  bond,  he  gained  a  settlement  by 
residing  on  it  forty  days.  R.  v.  The 
Inhaiitanii  of  Lofien,  577 

[Bt  HlRlSO  AMD  SfiRVIOfi. 

1.  An  agreement  by  a  daughter  to  live 
with  her  father,  and  to  do  the  of- 
fices of  a  servant  for  a  year  fer  her 
board  and   lodging  and  other  ^r- 

auisites,  is  a  good  hiring  for  a  year, 
lOugh  the  daughter  is  to  be  at  li- 
berty, to  earn  what  she  can  by  her 
labour}  and  a  service  under  it  will 
be  sufficient  to  gain  a  settlement. 
/?.  V.  The  Inhabitants  of  CherUeif.  37 


2.  If  a  Hiaaier  ftnd  serraM  More  Mi^ 
ehaelmdj  agree  fbr  yearly  Wagesi  and 
the  master  white  he  is  ukii^  mooer 
fipom  his  pocket  to  give  earnest,  te8i 
htm  that  he  shdU  hi  ahtem  a  fhfimgit 
eit  Btkhaeimett  because  of  Mis  settle^ 
mentf  and  that  he  will  gi^^  him  diat 
time  to  g^  whit  he  cnA,  to  whid 
the  servant  assents,  this  b  a  mere 
dispensation  of  the  tertice  lor  tba: 
time,  and  not  such  an  exception  ovt 
of  the  original  contract  ns  wml  make 
the  hiring  insuffideot  fbr  the  pvpose 
of  gainine  a  settlement.  Tkt  kmg 
V.  The  Inhabitants  of  Smlffra^fe.   576 

3.  The  servant's  appreheikSng  that  his 
master  would  not  have  hired  him, 
if  he  had  not  agreed  to  the  fen- 
night's  absence^  will  not  alter  thr 
case.  tf.es^455 

4.  A  hondjide  exception  of  put  of  the 
time  at  the  time  of  htriilg  will  pre- 
vltat  a  settlement ;  but  if  tlief«  be  fR3 
exception,  then  a  penrnasiTe  ahsesce 
afterwards  will  not  prevent  it.         \h, 

8.  An  hiring  at  so  itoudi  f^er  vteA  a 
not  an  imfiUed  hiring  fbr  a  year.  R. 
V.  The  Inhabitants  of  Newiom  Tokj, 

453 
And  R.  T.  OMam,  6^ 

6.  If  there  be  any  thing  in  the  cea* 
tract  to  shew  that  the  hiring  was  in- 
tended to  be  for  a  year,  there  a  re- 
servation of  weekly  wages  will  oGt 
control  that  hiring.  45S 

7.  Bat  if  the  payment  Of  ITedtly  wages 
be  the  only  circumstance  from  whid 
the  duration  of  the  contract  is  to  be 
toUect^,  it  tnust  be  taken  to  b^  oohr 
a  weekly  hirifisr*  a, 

8.  After  an  order  of  remofal  tit^ 
pealed  fh)m,  a  new  settlement  can 
only  be  gained  by  some  act  altoge- 
ther subsequent  to  the  removal.  R. 
V.  the  InhaHtdMs  of  Kenilwtrik. 

598 

9.  Therefore  if  a  pauper  in  service  ax 
A.  under  a  yearly-  hiring,  be  re- 
moved to  B.  and  does  not  appe^ 
but  returns  in  a  few  days  to  his 
master  at  A.^  is  received  by  him, 
serves  out  the  year,  and  receives  his 
fkll  wages,  yet  he  gainS  iSo  Settlement 
in  A.  ib. 

10.  The 
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10.  The  order  of  remoTal  in   that  case 
puts  an  end  to  the  service.  598 

See  SetiUment  by  talttng  a  Tenement^ 
No.  3,  4. 

11.  If  a  servant,  hired  for  a  year,  give 
warning  8  days  before  the  expiration 
of  the  year  to  leave  his  master  at  (he 
end  of  the  year,  and  the  master  dis- 
charge him  on  the  same  day,  paying 
him  his  full  wages,  the  servant  being 
\villing  to  stay  till  the  end  of  the 
year,  the  contract  is  not  hereby  dis- 
solved so  as  to  prevent  the  servant's 
gaining  a  settlement ;  but  the  dis- 
charge is  merely  a  dispensation  with 
the  remainder  of  the  service,  R,  v. 
The  Inhahiiants  of  Si.  Philip  in  Blr- 
mingham,  624« 

12.  If  the  TcaxMti  fraudulently  turn  away 
the  servant  with  a  view  of  prevent- 
ing his  gaining  a  settlement^  or 
wrongfully  discharge  him  before  the 
end  m  the  year,  t^t  will  not  defeat 
the  servant's  settlement.  626 

IS.  If  a  yearly  servant  be  dischar^Ked  4 
or  5  days  before  the  end  of  the 
year  on  his  nuister's  becoming  a 
bankrupt,  and  receive  the  full  year's 
wages,  Uie  service  is  sufficient  to 
give  hire  a  settlement.  R.  v.  The 
Inhabiiantt  of  Si.  Andrew^  Holborn, 

627 


(Settlemeni)  By  Purchase. 

See  Barom  and  F£MB,  No.  2,  S. 

Where  A.  contracted  for  the  pur- 
chase of  a  copyhold  estate  for  89/. 
mortgaged  to  another  person  for  32/. 
and  paid  7/.  and  was  admitted  to  the 
esute  subject  to  the  mortgage,  he 
did  not  gain  a  settlement  by  it  under 
the  9  Geo.  1.  e,  7.  '  R.  v.  The  Inha- 
Ufanti  of  Aliittlnghy.  12 

By  Rates. 

1.  Where  the  fam  was  rated,  and  the 
landlord  paid  the  rate,  and  was  al- 
lowed it  by  the  tenant,  the  tenant 
did  not  gain  a  settlement,  it  being 
stated  the  overseer  did  not  know  that 
the  tenant  resided  there.  R.  v.  The 
InhahitanU  of  Llangammarch.     628 

Voi.  II. 


2.  For  though  where  a  house  is  rate^'j 
it  is  prima  facie  a  rate  on  the  occu- 
pier, It  is  not  conclusive.  61 8 

By  taking  a  Tenement. 

See  Settlement  by  Hiring  and 
Service,  No.  8,  9,  10. 

1.  In  order  to  gain  a  settlement  by 
taking  a  tenement  of  10/.  /ter  an* 
nuntt  the  occupier  must  reside  in  the 
parish  where  part  of  the  premises 
lie^.  R.  V.  The  Inhabitants  of 
Knighton.  48 

2.  Taking  the  hay-grass  and  aftermath 
of  a  meadow  for  ten  months  at  the 
annual  value  of  10/.  is  a  taking  of 
a  tenement  within  13  fcf  14  Car.  2. 
r.  12.  so  as  to  give  the  party  taking 
it  a  settlement.  R,  v.  The  Inhabit' 
ants  of  Stoke.  451 

3.  Where  a  person  renting  and  residing 
on  a  tenement  of  10/.  a  year  in  A, 
was  removed  to  B.  by  an  order  of 
two  justices,  and  afterwards  returned 
to  the  same  tenement  without  mak- 
ing any  ne)^  contract,  •  and  resided 
there  snore  than  40  days,  he  thereby 
gained  a  settlement^  though  the  or- 
der of  removal  was  unapp^ed  from  ; 
for  the  contract  was  not  thereby  dis- 
solved. R,  V.  The  Inhabitants  of 
Flllongley.     »  709 

SEWERS. 

The  commissioners  of  sewers  have  ju- 
risdicdon  over  a  sewer  communi- 
cating with  a  navigable  stream,  or 
with  the  sea  above  the  point  where 
the  tide  ebbs  and  flows,  if  it  be  use- 
ful for  navigation,  and  if  the  place 
over  which  the  jurisdictiou  is  exer- 
cised is,  or  is  likely  to  be,  benefited 
by  it.     Dore  v.  Gray,  858 

SHERIFF. 

See  Attachment.  BAiunr.  Es- 
cape. Execution,  No.  3.  5. 
Return.    Bail  Bond. 

1.  If  it  appeslr  by  the  sheri^s  return 
of  a  writ  of  execution  that  greater 
fees  have  been  taken  for  the  levy 
than  are  allowed  by  29  EU%,  e.  4., 

the 
S  H 


818 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


the  sherifF  is  liable  tb  an  action  on 
the  statute  for  treble  damages  at  the 
suit  of  the  party  grieved.  IVoodgate 
▼.  KnatMuIL  148 

2.  Under  that  statute  the  sheriff'  cannot 
take  any  other  charge  but  that  for 
the  poundage.  i6, 

S.  For  all  civil  purposes  the  act  of 
the  bailiff  is  the  act  of  the  sheriff,  ib, 

4.  It  seems  that  an  action  may  be  main- 
tained against  the  sheriff  for  the  pe* 
nalty  eiven  by  29  Eliz.  c.  4.  for  the 
acts  of  his  b^iff.  ib.  155,  8. 

5.  An  action,  brought  on  29  E/iz, 
€.  4.  for  fees,  must  be  brought  by 
the  sheriff,  and  not  by  the  bailiff,     ib. 

6.  The  Court  will  not  (before  trial) 
stay  proceedings  in  an  action  against 
a  sherilPs  ofticer  for  a  penalty  on 
92  Geo  2.  r.  28.  /.  12.  though  a 
similar  action  has  been  commenced 
against  the  sheriff*  for  the  same  of- 
fence.    Peshallv,Layton,  512 

7.  But  after  verdicts  in  both  actions, 
the  Court  will  stay  the  proceedings 
in  both  on  paying  one  penalty,  and 
the  costs  in  one  action.  712 

8.  For  the  sheriff"  and  bailiff"  are  not 
both  answerable  in  an  action  for  a 
penalty  for  the  same  act.  ib, 

9.  The  payment  of  the  iine  fixed  by 
9  Geo,  1.  ^.  9.  /.  S.  to  be  discharged 
from  serving  the  office  of  sheritt  of 
Norwich^  does  not  exempt  the  per- 
son paying  it  for  more  than  a  year, 
unless  the  corporation  agree  that  he 
shall  be  discharged  for  a  longer  time. 
R.  V.  J.  Woodrow.  731 

10.  The  Court  granted  an  information 
agamst  the  person  refusing  to  take  on 
him  the  office  of  sheriff,  because  the 
▼acany  of  thie  office  occasioned  a  stop 
of  public  justice,  and  the  year  would 
be  nearly  expired  before  an  indict- 
ment could  be  brought  to  trial.        ib, 

SHIP- 

See  Bankrupt,  No.  17* 

1.  A  delivery  of  the  grand  bill  of  sale 
of  a  ship  at  sea  is  equivalent  to  a  de- 
livery of  the  ship  itself,  jttkinson  v. 
MJing,  462 

2.  If  A,  lend  money  on  the  security  of 
a  ship,  and  take  possession  before 

3 


execution  executed  at  the  suit  of  B^ 
the  vessel  cannot  be  seized  under 
^•'s  execution.  Ladhnke  v.  Criciat. 

649 

See  Admiralty,  No.  K 

SLANDER. 

See  Prohibition,  No.  I. 

Chaiging  a  person  with  hamig  had  a 
contagious  disorder  is  not  actioii- 
able,  because  it  is  no  reason  why  dif 
company  of  a  person  so  charged 
should  be  avoided  at  that  time,  ic 
referring  to  a  time  past.  <!• 

SOLDIERS. 

1.  Whethpr  ale-house  keepers,  who 
have  no  stables,  are  boond  to  receive 
hortet  as  well  as  soldiers,  Qjure?  R. 
V.  Dimfsey*  96 

2.  If  a  soldier  be  committed  to  prison 
for  disobeying  an  order  of  bastardy 
till  he  find  sureties  for  perf<mnio? 
it,  he  is  not  entitled  to  be  discharged 
under  the  mutiny  act.  711^  Khig  ▼• 
JrcAer.  270 

S.  The  63d  clause  in. the  rautir/ act 
which  exempts  soldiers  from  arrests 
in  certain  cases,  is  confined  to  cirO 
suits.  270, 2T4. 

SPIRITUAL  COURT. 
See  Prohibition. 

STAMPS. 

S^  FORGOOtT. 

STATUTE. 

See  Bail  Bosd,  No.  1,     CsETfOBABi« 

No.  11, 12. 

1.  The  bare  recital  in  a  subeeauent  m- 
tute  is  not  sufficient  to  repeal  the  po- 
sitive provisions  '  df  a  former  ooe. 
Dore  V.  Oray*  S65 

2.  {Evidence  ot  a  custom  in  Guenuey^ 
that  acts  o£  narliament  do  not  bir  i 
the  pec^le  till  rmstered,  cannot  * 
received.    The  AU9ru^  Gourd  -  \ 
L$  Merchant.  1201      I 
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Ta^LB  of  StATUTBB  aTSD  AMD 

O^KRVSD  UPON. 

Hkm&t  III. 

20  {St.  ofMerion)  c.  4.  Approving.  391 

Edward  III. 
25.  tt.  4.  €.  3.  27* 

HfiNRT  VI. 

6.  c.  5.  Sewers.  358 

23.  c.  9.  Sheriff^s  bonds.  569 

Hbnry  VII. 
3.  f.  la  Writs  of  Error.  78 

HnntTVIIL 

23.  r.  5.   Sewers.  358 

27.  r.  24.  J.  9.  Bailifi  of  liberties.    12 

Elizabeth. 

13.  f.  5.    Fraudulent  conveyances.  462 
13.  r.  20.  Rector's  lease.  749 

29.  r.  4.    SheriPsfees.  148 

43.  r.  2.    Overseers.  402.727 


Jamrs  I. 

3.  r.  14.  Sewers. 
21.  r.  4.    Penal  actions. 
21.r.  19./.  11.  Bankrupt. 

Charles  II. 

12.  e.  24.  Excise. 
29.  c.  3.    Frauds. 


358 
274 
465 


504 
80 


William  and  Mart. 

^tf  B.e.  18.  /.  2.  Costs.      145.  190 

5.  tf.  11./.  3.  Costs.  47 

8  Cff  9.  ^.  30.  Certificate.  466 

— —  /.  5.  Apprentice.  730 

9  £!f  10.  f.  15.  Award.  781 

Ankb. 

4.  c.  16.  Costs.  39f 

5.  c.  14./.  4.  Game.  18 
12.   //.   2.   €.   23.  /.   6.  Incorrigible 

rogues.  735 

George  L 

9.  e.  7.    Settlement.  12 

9.C.9.    Sheriff  o£  N^rwuk.  731 

c.  ^2.  Setting  firelto  com.  255 


1 1 .  r.  4.    Mandamus.  723 

13.  f  •  23.  Woollen  manufacture.      735 

George  II. 

3.  c.  29.  Certificate.  466 

13.  c.  24.  Eod-gatherans.  736 

17.  r.  5.    Vagrants.  190.736 

17.  <.  38.  Amending  rate.  623 

19.  r.  32.  fiankrupt's  payments.       64S 
2a  c.  37.  Sheriff.  1 

29.  c.  37.  /.  4.  Re-asfanmce.  161 

30.  c.  24.  /•  1.  False  pretence*.        472 
32.  c.  28.  /.  12.  SheriC  512.  712 

GfiOROR  III. 

2.  r.  28.  Receivers  of  stolen  goods.  77 
13.  r.  78.  /.  24.  Roads.  260 

16.  c.  30.  Stealing  deer.  89 

17.  c.  26.  Annuity.  366.  603 
22.  c.  47.  Lottery.  617 

25.  c.  72.  /.  9.  Excise.  504 

26.  c.  10.  Mutiny.  96.  270 
26.  c.  59.  Excise.  381 

STOLEN  GOODS. 
See  Trover»  No.  3,  4»  5,  6. 

SUPERSEDEAS. 
See  Warrant,  No.  1. 

SURETY. 

See  Annuity,  No.  1.  Assumpsit, 
No.  6. 

K  Where  a  person  will  not  rdy  or 
the  promise  which  the  law  will  raise, 
but  takes  a  bond,  as  a  security,  he 
cannot  resort  to  an  action  of  assumit' 
sit*    Toujsaint  v.  Martinnant,      100 

2.  Therefore  if  a  surety  bound  with  his 
principal  for  payment  of  money  by 
instalments  uke  a  bond  from  the 
principal  conditioned  for  payment 
of  the  amount  of  the  instalments  be- 
fore the  first  of  them  will  be  due, 
and  before  that  time  the  principal 
becomes  bankrupt  and  obtains  hb 
certificate,  and  afterwards  the  instal- 
ment bond  is  dischar^  by  the 
sufety,  he  cannot  maintain  an  action 
against  the  principal  for  money  paid 
to  his  use.  c3, 

3.  A  contract  cannot  be  carried  beyond 
the  strict  letter  of  it  a»  against  a 
surety.    Straion  v.  RattalL         366 

3  H  2  4.  If 
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i'.if  jf.  be  bound  with  B.  as  a  surety 
for  the  payment  of  a  sum  certain, 
and  tdce  an  absolute  bond  from  £. 
payable  the  day  before  the  original 
tx}nd  will  become  due,  and  B,  be- 
come a  bankrupt  before  the  day  of 
payment;  jf.  may  prove  this  debt 
under  the  commission^  and  B.*9  cer« 
tificate  will  be  a  bar  to  an  action  by 
^.  on  the  counter-bondy  though  ji. 
does  not  pay  the  original  bond  till 
after  B.  has  committed  an  act  of 
bankruptcy.     Martin  v.  Court.    640 

SUSPENSION. 
Sec  Officer,  No.  5.    Visitor. 

T 

TENANT. 
See  Landlord  jw^/Tenant. 

TENDER. 
See  Trover,  2. 

TERM  FOR  YEARS. 
See  Ejectment,  No.  3. 

TIMBER. 
See  Copyholder,  No.  8,  9. 

TITLE  DEEDS. 
See  Deeds. 

TOLLS, 
See  Rate,  No.  6.    Trust. 

TOWN-CLERK. 

See  Officer,  No.  1,  2.  Quo  War- 
ranto Information,  No.  9,  10, 

X  1. 

TREES. 

See  Copyholder,  No.  8,  9. 

TRESPASS. 

See  Case,  Jction  upon  the^  No.  1 — 5. 
Fajuie  Imprisonment.  Custom. 
Verdict. 

1.  QUJERE,  Whether  in  an  action  of 
trespass  for  assaultittg  and   beating 
-'  *  plaintiflPs  oicQe,  per  que  J  servl 
6  I 


t'tum  amuiff  the  jury  can  take  iott 
their  considenttion  the  imury  tas- 
tained  by  the  niece  herself,  in  k?- 
ing  been  deflowered  ?  Edmmim  t. 
Machett.  4 

2«  A  fether  may  maintain  titspaa  for 
breaking  ^e.  his  house,  smd  de- 
bauching his  daughter,  per  qwd  str- 
vstium  amhitf  though  the  daagfater  be 
abore  21  years  oTage,  where  acts  of 
service  are  proved  thongh  there  be  so 
contraa  for  service.  Mennett  t.  AU 
coti.  166 

3.  Where  this  kind  of  offence  ii  ic- 
conQpanied  with  an  illegal  eotiy  of 
the  father's  house,  he  has  his  ekctioo 
either  to  bring  trespass  for  die  break- 
ing, l^c,  and  lav  the  debrnduDg  of 
the  daughter  and  loss  of  her  lerrice 
as  consequential ;  or  he  may  brisg 
the  action  on  the  case  merely  fbf  d^ 
bauching  the  daughter,  per  qaodur- 
vitiitm  amisit.  ii, 

4.  Licence  to  enter  the  plaintif i 
house,  if  pleaded,  is  a  bar  to  the 
former  action  :  but  it  *  caonot  be 
given  in  evidence  under  the  general 
issue.  ik 

5.  In  these  actions  the  Court  will  not 
readily  grant  a  new  trial  on  accoost 
of  excessive  damages.  i^ 

TRIAL,  New. 

See  Quo  Warranto,  No.  1. 

L  Where  a  new  trial  is  moved  for  os 
the  ground  of  a  misdirection  in  poiot 
of  law,  if  the  Court  see  that  justia 
has  been  done  between  the  parties, 
they  will  not  set  aside  the  verdxtt 
nor  enter  into  a  discussion  of  tbe 
question  of  law.  Edmrnstm  v.  Mi- 
chelL  4 

?•  Value  and  importance  are  not  of 
themselves  sumcient  grounds  /or 
granting  a  new  trial,  unless  thcit 
be  also  some  doubt  in  the  ooestioo; 
though  they  frequently  wcigli  in  ob- 
taining a  rule  to  shew  cause  whv 
there  should  not  be  a  new  tm* 
Vernon  v.  Hanltoi.  113 

S.  The  Court  will  not  gnmt  a  oew 

t-ial  to  let  the  party  into  a  defence 

of  which  he  was  apprized  at  the  fint 

trial.     '  •     '  A 

TRIAL 
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TRIAL  AT  BAR. 
Sie  Costs. 

TROVER 

See  Deed.    Adbiiralty,  No.  1. 

1.  Where  a  ship  was  mortgaged  at  sea, 
with  a  proviso  that  the  mortgagor 
should  continue  in  possession  till 
failure  of  payment  of  the  mortgage 
money  on  demand,  but  the  grand 
bill  of  sale  was  delivered,  and  the 
mortgagor  became  bankrupt  before 
the  arrival  of  the  ship,  and  the  mort- 
gagee took  possession  on  her  arrival, 
he  may  mamtain  trover  against  the 
assignees  who  took  the  ship  from  him, 
notwithstanding  he  made  no  demand 
either  on  the  bankrupt  or  his  asssig- 
nees.    jitkinion  ▼.  MaUng.  462 

2  Where  defendant  came  into  posses- 
sion of  goods  wrongfully,  no  tender 
is  necessaay  for  the  amount  of  freight, 
^c,  paid  by  him,  to  enable  the 
plaintiff  to  maintain  his  action  of 
trover.  Lempriere  v.  Pasley.  485 
?•  The  owner  of  goods  stolen,  prose- 
cuting the  felon  to  conviction,  can- 
not recover  the  value  of  them  in 
trover  from  the  person  who  purchased 
them  in  market  overt,  and  sold  them 
again  before  conviction,  notwith- 
standing the  owner  eave  him  notice 
of  the  robbery,  while  they  were  in 
his  possession.  Norwood  v.  Smiih, 
S  750 

4.  For,  in  order  to  maintain  trover, 
the  plaintiff  must  prove  that  the 
goods  were  his  property,  and  that 
whUi  they  wen  to  they  came  into  the 
defendant's  possession,  who  convert- 

.     ed  them  to  his  use.  ih.  756 

5.  But  he  has  a  right  to  restitution  of 
the  goods  in  specie.  ih,  755 

6.  And  perhaps  would  be  entitled  to 
recover  damages  in  trover  against 
any  person  who  is  fixed  with  ^e 
goods  after  conviction,  and  refuses  to 
deliver  them.  i3. 

TRUST.    TRUSTEES. 

See  EjicTJuxNr,  No.  3.  High- 
ways.   Li  HI  ATioKy  No.  6. 


The  trustees  of  a  public  turnpike  act, 
which  empowers  them  to  erect  toll 
houses,  and  mortgage  the  /«///,  and 
which  declares  that  there  shall  be  no 
priority  among  the  creditors,  have  no 
power  to  mortgage  the  ioiJ  hotuee  or 
gatee  ;  and  if  m  fact  they  have  made 
such  a  mortgage,  and  an  ejectment 
is  brought  against  them  by  the  mort- 
gagee, inasmuch  as  they  are  trustee* 
for  the  public  by  a  public  act  of  par- 
liament, of  which  the  Court  will  take 
notice,  they  are  not  estopped  by 
their  deed  from  insisting  that  the 
act  givcsthem  no  such  power.  Fair- 
title  dem.  Mttton  v.  Gilbert.         169 

TURNPIKE. 
See  Highways.    Trust. 

V. 

VAGRANT  ACT. 

A  commitment  by  a  justice  of  peace 
for  a  time  certain,  as  for  14  days, 
under  the  vagrant  act  17  Geom 
'  2.  c.  5.  is  a  commitment  in  exclcu- 
tion,  and  the  party  is  not  entided  to 
be  bailed.    The  King  v.  R»  Brooke. 

190 

VENDOR  AND  VENDEE. 

See  Consignment. 

VENIRE  DE  NOVO. 

If  there  be  a  bill  of  exceptions  to 
the  rejection  of  evidence  in  the 
Court  of  Great  Sessions  in  Wake 
and  upon  error  m  B.  R,  the  evidence 
is  deemed  admissible,  the  Court  of 
B,  R.  will  award  a  ventre  de  novo 
into  the  next  Eh^Ush  county.  JJaviee 
V.  Picra.  125 

VENUE. 
See  Pleading,  No.  2. 
1.  ^.,  by  deed  executed  in  London^ 
for  securing  the  repayment  of  money 
lent  to  B.  is  appointed  receiver  of 
BJ%  rents  in  ATtddlesex^  with  a  pre- 
tended  salary  which  enables  him  to 
retain  usurious  interest;   he  accord- 
ingly 
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iogly  receives  the  rents  Id  Mlddleaxy 
but  settles  the  account  in  London^ 
abd  there  pays  the  balance  on  which 
the  usurious  interest  is  allowed ;  the 
offence  is  completed  in  London^  and 
the  venue  in  a  qvi  tarn  action  for  the 
penalty  is  properly  laid  there.  Scott 
q.T.y.  Brett.  238 

2.  It  seems  it  might  be  laid  in  either, 
for  where  there  are  two  facts  which 
are  necessary  to  constitute  one  of- 
fence, and  they  take  place  in  two  dif- 
ferent counties,  the  plaintiff  ™^y  ^^ 
necessitate  lay  tht  venue  in  either. 

«^.  241 

S.  Where  a  rule  to  change  the  venue 
in  an  action  of  assumpsit  from  A.  to 
B.  has  been  discharged,  on  the  plain- 
tifPs  undertaking  to  give  evidence  of 
some  matter  in  issue  arising  in  jf,  the 
undertaking  is  complied  with  by 
proving  a  rule  of  Court  in  ^.  that  the 

.  defendant  shall  be  at  liberty  to  pay 
money  into  Court,  though  that  rule 
was  obtained  after  the  discharge  of 
the  rule  for  changing  the  venue  ;  for 
the  payment  of  money  into  Court  is 
an  admission  of  the  cause  of  action. 
Watkins  V.  Towers.  275 

4>.  Proving  a  deed, enrolled  of  record 
in  A.  is  a  sufficient  compliance  with 
the  rule.  ib* 

VERDICT. 

1.  The  Court  will  not  at  a  distance  of 
time  after  the  trial  amend  the  fostea^ 
by  increasing  tht  di^mages  g^ven  by 
die  jury,  although  aU  the  jurjrmen 
join  in  an  affidavit,  stating  their  in- 
tention to  have  been  to  give  the 
plauDtiff  such  increased  damages*  and 
that  they  conceived  that  the  verdict 
they  bad   given  was    calculated   to 

.  Ave  him  such  sum.  Jackson  v.  WU^ 
Bamson,  281 

2.  The  proper  time  for  explanations 
of  that  sort  is  at  the  trial.  ib. 

S.  Where  the  defendant  justified,  in 
trespass  under  a  custom  whidi  was 
bad  in  law,  and  the  issue  on  it  was 
found  for  him,  the  Court  tftt  aside 
the  verdict  on  that  issue,  and  entered 
a  verdict  for  the  plaintiff  with  nomi- 
nal damages.  Sdtyr.  RMnson.  768 


4.  Where  a  special  verdict  condudet 
generally,  the  whole  case  muat  appear 
on  the  record.  R.  v.  Calder  Na^- 
gatlon.  SdQ 

VISITOR. 
See  Mandamus,  No.  7. 

1.  Mr.  Longmlrct  who  had  been  a  £^^ 
low  of  PeterhousCi  Cq^nlridge,  isxd 
had  vacated  his  fellowsiiip  by  taking 
a  college  living,  but  had  continued 
his  name  on  die  coUm  boards,  is 
not  entitled  to  any  preference  in  the 
election  of  a  roaster,  as  being  a 
member  of  the  domtu  or  foundah»nt 
under  these  words ;  <^  In  cujus  .  jto 
electione  hoc  imprimis  observarivo- 
lumus,  ut  ipsius  dom^is  atque  sodo- 
rum  ejusdem  semper  ratio  habeatur, 
ttt  hi,  si  qui  inter  eos  ad  hoc  monus 
obeundum  inveniatur  idonei»  cseteris 
prxferantur;  sin  hujusmodi  in  domo 
nuUi  extiterint,  turn  alrande  assu- 
mantur."  The  King  v.  Tie  BUhoft  of 
EUi.  290 

2.  ll^e  Fellows  having  returned  two 
persons  to  the  Bishop  of  Ely  as  gene- 
ral visitor,  for  him  to  choose  one, 
according  to  the   directions   of  t^ 
statutes,  to  which  return  the  bishop 
is  directed  to  give  pUnam^fidem^  and 
to  appoint  one  of  them  <<  quern  maeis 
utilem  intellexerit,   et   praeficiat  £>- 
mui  et   scholaribus,  absque  mora  in 
magistmm,  ne  domui  et  schohribus 
dispeadium    aliquod    infcrat     longa 
mora  :"  and  one  of  the  persons 
turned  being  a  fellow  of  the  <^tiege« 
and  the   other  a  meniiber  of   a  «.7 
ferent  college  omitting   &fr.  Z.as^- 
nure  who  was   the  third  candiuatt 
the  bishop  cannot   on   that   ;>ccooot 
declare   Uie   election   made   by    ^ 
fellows  to  ^  AuU^  and  appoint 
.Other  than  one  of  the  two 

^  him.  to  be  master,  as  daunmi; 
lapse  under  a  provision  in  ..^^  sta- 
tutes, which  declared  that,  in  de- 
hx\t  of  appointment  by  the  fellows 
within  a  certam  time,  the  bishop 
should  nominate  to  the  mastership. 

if- 

3.  And  therefore  the  Cowt  in  sadi 
case,  on  the  bishop's  Fefasal,  granted 
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a  mandamus  to  him  to  appoint  one 
of  the  two  persons  presented  to  him 
by  the  fellows.  290 

4.  In  general  the  Court  of  B*  R.  will 
not  interfere  in  the  case  of  a  visitor, 
or  review  any  determination  made  by 
him  in  that  capacity:  but  this  was 
held  not  to  be  a  case  within  the  bishop's 
general  visitatorial  power,  his  .right 
being  restr  ined  to  the  selection  of 
one  of  the  two  persons  presented  to 
him  by  the  fellows,  who  were  the 
judges  of  their  fitness.  ih, 

5.  Nor  could  the  appointment  of  the 
bishop  be  said  to  be  done  by  virtue  of 
his  visitatorial  power  in  this  instance, 
even  supposing  the  case  to  have  been 
within  his  general  jurisdiction,  be- 
cause he  did  not  cite  or  hear  the  par- 
ties, and  it  is  a  judicial  act ;  and  un- 
less there  be  a  general  visitadon  of  the 
college,  there  must  be  an  appeal  to  the 
visitor,  and  he  should  proceed  on  that. 

a. 

6.  Where  by  the  statutes  of  a  college 
the  right  of  a[^intment  to  the  mas- 
tership devolves  on  a  person  named, 
who  is  also  general  visitor,  on  neglect 
of  the  fellows  to  elect,  such  nominee 
has  not  that  right  as  visitor  but  by  the 
special  appointment  of   the  founder. 

7*  Then  as  this  was  not  a  visitatorial 
act,  the  propriety  of  the  election  and 
the  bishop's  conduct  cannot  be  in- 
quired into  by  himself  as  visitor,  be- 
cause that  would  be  to  determine  on 

^"^^  hi?  own  right,  for  he  claims  an  inte- 
rt     and  aiserts  a  right,  and  a  visitor 

"'^''cannot  be  a  judge  in^  his  own  cause, 
:>  rnilcss  that  power  be  expressly  given 

*  '  to  him ;  and  in  all  these  cases  the 
r<r^r  of  deciding  the  question,  and 

"^^  construing  the  statutes,  devolves  on 

:  • '  '^*  ^  -^  courts  of  law.  U, 

,     '  *^  ;re  by  the  constitution  of  Exeter 

\-  ^})egtf  Oxford^  the  bishop  of  Exeter 
Was  appointed  general  visitor,  to  visit 
by  himself  or  his  commissary,  once 
in  five  years. fx  ojfieiot  unless  oft^ner 
required  by  the  college  :  and  it  was 
provided  that  he  might  deprive  the 
rector  or  expel  the  s<£olars,  with  this 
qualification,  si  tam^  ad  d^rivatio- 
'  nem  rectorhf  ant  exfuhtonem  echoiarb 


aticiifuif  per  efiiseopum  out  ejus  com* 
msssarlum  agatur^  then  if  he  cannot 
make  out  his  innocence  he  shall  be 
amoved  without  further  appeal,  dum 
tamen  ad  ejus  exfulttonem  there  shall 
be  the  consent  of  the  seven  senior 
fellows:    and  that  if  the  rector  be 
removed  by  the  bishop's  commissary, 
etiam  consenttentlhus  tour  of  the  se- 
nior fellows,   he  may  appeal  to  the 
bishop;  if  the    bishop    deprive  the 
rector  without  the  consent  of  the  four 
senior    fellows,   such    deprivation    is 
good  notwithstanding,  for  being  ge- 
neral visitor,  he  has  the  power  of  de- 
privation necessarily  incident  to  his 
office,  and  it  can  only  be  abridged  by 
express  words,  of  which  there  are 
none  here;  for  the  worda  si  tamen, 
&c.  dum  tamen  ad  que  expuhiontrnt 
&c.  relate  to  the  fellows  and  not  to 
the  rector;  thou^  the  words  etiam 
consenttenttbutf  t^e,    do    qualify    the 
commissary's  power,  bat  not  the  bi- 
shop's.    Per  Holt  in  Phiiifie  v.  Bur^. 
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9.  But  if  the  consent  of  the  four  senior 
fellows  had  been  necessary  to  the  de- 
privation of  the  rector,  it  would  not 
have  been  sufficient  for  the  bishop, 
having  first  suspended  some  of  the 
senior  fellows,  to  have  >  obtained  the 
consent  of  the  rest;  for  the  suspen- 
sion made  no  vacancy  of  their  offices, 
but  was  only  an  impediment  to  their 
enjoying   any   benefi(   from  them. 

it. 

10.  Under  this  constitution  of  the  col- 
lege the  visitor  can  only  visit  once  in 
5  years,  unless  called  upon  oftener  by 
the  college ;  and  if  he  come  uncalled 
within  the  five  years,  his  visitation 
would  be  void,  and  any  sentence  he 
might  frive,  a  mere  nullity,  as  coram 
non  jucHce.  ii, 

11.  But  if  a  member  of  the  college, 
expelled  by  die  rector  and  fellows, 
appeal  to  the  bishop  as  visitor,  and 
the  bishop  appoint  a  particular  com- 
missary to  examine  me  matter,  this 
is  not  such  a  visitation  as  precludes 
the  bishop  from  visieing  again  within 
five  years  ex  oficio  ;  fbr  as  visitor  he 
has  a  constant  standing  asthority  at 
all  timfli  to  hear  and  redress   the 

grievances 
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gricvancca  of  the  particular  nicmbera. 
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12.  S«  where  the  bishop  appointed  a 
visiution  to  be  held  in  the  chapel  on 
the  16th  June^  and  the  rector  and  fel- 
lows refused  to  open  the  doors  on  the 
day  appointed,  but  protested  in  the 
area,  and  the  visitor  called  over  all 
their  names,  and  swore  a  person  to 
proTe  the  summons,  and  went  away 
without  doing  any  more ;   and  after- 
wards he  appointed  another  visitation 
in  the  ball  on  the  24th  July  following, 
and  called  over  the  names,  and  regis- 
tered the  act  of  1 6th  Jmne^  notwith- 
standing a  protest  against  all  the  pro- 
ceedingSy  this  visitation  is  good,  and 
what  passed  on  the  16th  June  was  no  I 
visitation.  i^. 

13.  The  visitatorial  power  is  an  appoint- 
ment of  law,  ana  is  not  of  ecclesi- 
astical origin  :  where  the  interest  of  a 
charity  is  vested  by  the  donor  in 
trustees,  there  the  law  does  not  raise 
a  visitor :  but  where  they  who  are  to 
have  the  benefit  of  the  charity  are  in- 
corporated! there  the  law  raises  a  vi- 
sitatorial power  in  the  founder  and  his 
heirs,  unless  the  founder  hath  ap- 
pointed some  other  person.  Ih, 

14.  And  there  is  no  difference  in  re- 
spect of  the  visiutorial  power  between 
a  college  and  an  hospital,  where  the 
latter  is  not  governed  by  trustees, 
both  are  eleemosynary,  and  a  college 
imports  a  corporation.  tb* 

15.  Spiritual  corporations  are  visited  l^ 
the  ordinary.  If  he  is  visitor,  as  or- 
dinary, an  appeal  lies  to  his  superior ; 
if  ratron  no  appeal  lies.  th, 

1&  Where  a  visitor  has  powef  to  de- 
prive, has  sentence  is  not  examinable 
cither  as  to  the  cause,  or  the  truth  of 
the  &ct,  in  a  court  of  law.  So  that 
if  a  deprivation  be  pleaded,  there  is 
no  occasion  to  shew  the  cause  $  nor 
is  it  traversable  even  in  a  visitation. 

ib. 
17.  Though  the  sututes  of  the  college 
cnomerate  several  offences  for  which 
the  rector  shall  be  deprived,  and 
contumacy  is  n6t  one  of  them,  yet 
that*  doth  not  tend  to  abridge  die 
visitor's  power  of  deprivation  inci- 
dent to  his  office  during  a  visitation. 


but  he  may  equally  deprive  for  o 
tumacy.  ^ 

u. 

UMPIRE. 
See  Arbitrator. 

VOID  AND  VOIDABLE. 
iS^f  Annuity,  No.  2.    Assumpsit,); 
12,  13,  14.     Biix  OF  SAI.F,  No.  3 
Rector,  No.  1. 

USE. 
See  LmiTATION,  No.  6. 


See  Interbst. 
No.  1. 


USURY. 
Amekdbcsmt* 


Vans 


WAGER. 

See  Evidence,  No.  9. 

1.  A  wager  respecting  the  amoooe  i 
any  branch  of  the  pubHc  retrefiff 
is  illegal,  because  it  leads  to  ao  b* 
proper  discussipn,  and  is  contra/j  ^ 
sound  policy.    AtherfM  v.  Beeai^ 

619 

2.  And  afber  verdict  for  the  plafodf  ic 
an  action  brought  on  such  a  wager, 
the  Court  will  arrest  the  judgiiia*u 

3.  Mr.  Justice  Buller  was  strongly  in< 
dined  to  think,  that  the  stac.  \\' 
Geo.  3.  r.  48.  made  aU  ^agtrt  voki 
wherrin  the  parties  had  do  interest. 

\bM 

WALES. 
See  Venire  de  Novo. 

WARRANT. 
Set  Justice  or  Peace.     FtLomri  M^- 
2,3. 


WARRANTV. 

.  If  a  horse  sold  at  a  public  auctioo 
be  warranted  sound  and  6  yetrs  (M 
and  it  be  one  of  the  condition*  ^ 
sale  that  he  shall  ^  deemed  /0|^ 
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unless  returned  in  two  daySy  this  con- 
dition applies  only  to  Uie  warranty 
o£  soundnes4.  Buchanan  r.  Parni/taw, 

745 
i.  Therefore  where  a  horse  sold  with 
such  a  w^arranty  was  discovered  to  be 
12  years  old  ten  days  after  the  sale, 
and  D^as  then  offered  to  the  seller 
vrho  refused  to  take  him,  it  was 
holden  that  an  action  mi^ht  be  main- 
tained by  the  buyer  against  the  sell- 
er, and  his  right  to  recover  is  not 
affected  by  his  having  sold  the  horse 
after  offering  him  to  the  defendant. 

WASTES- 
See  CoFTHOLDy  No.  2,  3. 

WAVER. 
See  Landlord  and  Tenant,  No.  3. 

WAY-LEAVE. 
See  Rate,  No.  1,2. 

WILL. 
See  DcvisE.    Fems  Covert.    Power. 


WINE  LICENCE. 

See  Excise. 

WITNESS. 

See  Evidence.     Baron  and  Feme. 

In  a  qui  tarn  action  on  the  statute  of 
usury  against  the  assignee  of  a  bank- 
rupt for  taking  usurious  interest  on  a 
loan  of  money  to  the  bankrupt  before 
his  bankruptcy,  the  bankrupt  is  not 
a  competent  witness  to  prove  the 
offence,  if  he  has  not  obtained  his 
certificate,  or  repaid  the  money  ;  not- 
withstanding he  is  ready  to  release  to 
his  assignees  all  benent  which  may 
arise  from  the  discharge  of  this  debt 
in  particular  and  all  claim  to  allow- 
ance and  surplus  in  general ;  and  not- 
withstanding the  assignee  has  proved 
his  ttemand  for  the  money  lent  under 
the  commission.  Masters  qui  tarn  v. 
Drayton,  495 

WOMEN. 
See  Overseers,  No.  1. 

WORDS. 
See  Prohibition. 
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